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Constitutional Court of the Republic of Kazakhstan:
continuity and innovation

Abstract. The article discusses some decisions of the Constitutional Council of
the Republic of Kazakhstan on a number of issues of constitutional and
international law. These legal positions, as a continuity, in accordance with
paragraph 1 of Article 66 of the CLRK «On the Constitutional Court of the
Republic of Kazakhstan», can establish the basis for the forthcoming activities of
the recreated Constitutional Court of the Republic of Kazakhstan. The article
emphasizes that constitutionality in the country will be ensured not only by the
Constitutional Court, but also by all branches of the unified state power, every
state body, and every civil servant throughout the country. The attention is
drawn to the concept of «presumption of constitutionality» of acts of state
bodies: laws; decisions of judicial and executive bodies.
Keywords: Constitutional Council, Constitutional
international law, human rights, «Just Kazakhstan».
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on common political, legal, and ethical

values, concentrated embodied in the

The Republic of Kazakhstan is
implementing large-scale reforms aimed at
modernizing the political system and
forming a just state, economy, and society.

Proposed by  President KK
Tokayev, the principle of a “hearing state”,
as an important quality of the forming
“Just Kazakhstan”, implies a constructive
public dialogue between the government
and society. This dialogue is in demand at
all levels of government, and in all spheres
of public life. The order, objectivity, and
legal framework of this dialogue are based
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Constitution of the country, which content
included a number of new provisions in
2022.

Methodology

As research methods, the authors
used the dialectical method of research,
historical-legal
approaches to the analysis of the material,
which made it possible to cover more than
thirty years of formation and some aspects
of the activities of the constitutional control

and comparative



bodies in the Republic of Kazakhstan and
their decisions in comparison with the
norms of international law.

Discussion

Currently, one of the most discussed
topics in society has been the restoration of
the Constitutional Court. The
association concerned with this body of
constitutional control is the personality of
the only chairman of the Constitutional
Court of the Republic of Kazakhstan until
the current time for the period from 1992 to
1995, a prominent scientist and true citizen,
academician M.T. Baimakhanov (01.11.1933
— 03.06.2022). Boundless erudition, logical
thinking, high decency, restraint, civic
courage, and scientific responsibility - it is
not a complete list of qualities inherent in
Murat Tadzhi-Muratovich. It is sufficient to
mention that in 1973, in the midst of the
period of the “final victory of socialism”,
he had defended his own thesis for a
Doctor of Juridical Science on the topic
“Contraventions in the development of the
legal superstructure of a socialist society
and ways of their overcoming”.

The  consistent upholding
constitutional by the
Constitutional Court, the formation of its
decisions, which in some cases canceled
some of
conjunction with other tasks of state
building, have led to the adoption of the
new Basic Law of the country in 1995,
which established a presidential form of

government, the Constitutional Court was
the

first

of

values first

acts executive power, in

transformed  into Constitutional
Council, etc.

The Constitutional Council of the
Republic of Kazakhstan, its
mission in the political and legal conditions

corresponding to the time of its activity,

tulfilling
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proved to be a worthy successor to the first
constitutional control body of a young
sovereign country. It is the continuity of
personnel, and the thoroughness, validity,
and high quality of the ongoing versatile
work in accordance with the powers given
to this state body. This became possible, as
a rule, due to the high qualification of the
members of the Constitutional Council
throughout the entire period of its activity,
and to a large extent - the leaders of this
body of constitutional control, prominent
scientists, and public officials: Yu.A. Kim,
Yu.A. Khitrin, LI. Rogov, K.A. Mami.

It is noteworthy that paragraph 1 of
Article 66 of the Constitutional Law of the
Republic of Kazakhstan “On the
Constitutional Court of the Republic of
Kazakhstan” contains a provision that “The
Constitutional Court of the Republic of
Kazakhstan the of the
Constitutional Council of the Republic of
Kazakhstan.” [1]. It important
provision, which confirms a deeply
thought-out approach to reforming the
entire state system. The wording of this
article is quite consistent with the laws of
evolutionary processes, which provide for
consistent, balanced, but steady
development of the state and society while
maintaining all previously accomplished
achievements. It includes continuity both
in personnel and in the legal positions

is successor

is an

contained in the decrees on the official
interpretation of the provisions of the Basic
Law, and in the decisions on the appeals of
the courts, as well as other documents of
the Constitutional Council.

It should be especially noted that
the legal of the
Constitutional Council on the application
of of
international law, there are those that are of
an enduring, relevant nature for our

among positions

the norms constitutional and



country, as a sovereign state. These are
provisions on territorial integrity as the
main condition for the national security of
Kazakhstan and the inadmissibility of
dismembering on the
inviolability of the state boundary and the
prohibition of territorial concessions to the
detriment of national interests and the
international principle of the sovereign
equality of states. It is output on the
extension of the sovereignty of Kazakhstan
to the
inadmissibility of the institution of dual
citizenship in Kazakhstan; it the
provision that human rights and freedoms,
in accordance with the Constitution, the
International Bill of Human Rights, are
absolute, inalienable,
determine the content and application of
laws and other regulatory legal acts, etc.
One of the most resonant and
effective was the Resolution of the
Constitutional Council dated May 7, 2001
No. 6/2 “On the submission of the
Kyzylorda Regional Court on the
recognition as unconstitutional part the
second of paragraph 6.12 of Article 6 of the
Agreement of the “Baikonur”
complex, Articles 5 and 11 of the
Agreement on the interaction of law
enforcement bodies in ensuring law and
order on the territory of the “Baikonur”

its  territory;

international relations, on

is

universal and

Lease

complex.

During the checking, of the
constitutionality = of the norms of
international acts specified in the

submission of the Kyzylorda Regional
Court, the Constitutional Council of the
Republic of Kazakhstan proceeded from a
number of constitutional provisions,
including those providing guarantees for
the constitutional rights and freedoms of
citizens of Kazakhstan (Article 12 of the

Constitution), as well as the provisions of
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paragraph 2 of Article 2 of the
Constitution, under which the sovereignty
of the Republic extends over its entire
territory. This principle, as emphasized by
the Constitutional Council, means the
independence of
Kazakhstan in matters of domestic and
foreign policy, the supremacy of the state
and its power within its territory [2]. By
this Decree, the Constitutional Council
protected the rights
confirmed the significance of the Basic Law
of the country as a political and legal act
that has the highest legal force and direct
effect throughout the Republic, stood up
for the sovereignty of the state, which
entailed
international treaties between Kazakhstan
and Russia, and confirmed the desire of the
parties for constructive cooperation and
mutual understanding.

The construction of the “New
Kazakhstan" includes the tasks of not only
building a modern “Just Kazakhstan”, but
also attention to its historical past, one of
the poorly studied topics of which to date
is the period of mass political repressions
the 1920s-1930s, which
irreparable damage to our people.

Therefore, one of the resonant acts of
the President of the Republic of
Kazakhstan K.K. Tokayev was the Decree
of November 24, 2020, which, in order to
comprehensively study and address issues
of rehabilitation of victims of political
repression, established the State
Commission for the Complete
Rehabilitation of Victims of Political
Repression, the main task of which was the
full legal and political rehabilitation of
victims of political repression [3]. It should
be noted that significant scientific and

and autonomy

of our citizens,

a change in prior acted

in caused

administrative resources, archives and

libraries, professionals, and volunteers



throughout the country are involved in the
work to implement this Decree of the
President. Significant material has already
been accumulated,
previously unknown names of our fellow
citizens, who were illegally repressed, have
been discovered, and relevant legislative
acts are being prepared for their full
rehabilitation.

This Decree of the President was
adopted accordance  with  the
expectations of society and the norms of
international law. Thus, the UN General
Assembly in the “Declaration of Basic
Principles of Justice for Victims of Crime
and Abuse of Power” recognizes that
“millions of people around the world are
harmed as a result of crime and abuse of
power and that the rights of these victims
are not properly recognized” [4]. Therefore,
the purpose of the Declaration is to assist
the governments of sovereign states and
the international community in their efforts
to ensure justice and provide assistance to
victims of crime and abuse of power. The
Declaration calls for the implementation of
a whole range of social health measures,
including mental health protection,
education, and economy, as well as specific
measures to facilitate the provision of
assistance  to distress;
periodically reviewing existing laws and
practices to ensure their ability to respond
to changing conditions, and also adopting
and enforcing provisions outlawing acts

thousands of new

in

victims in

that violate internationally recognized
norms on human rights and the behavior of
legal entities and other cases of

misfeasance; to develop cooperation with
other states based on the provision of
judicial

in

administrative
assistance the
identification and prosecution of offenders,
their extradition and confiscation of their

mutual and

such matters as
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property in order to provide restitution to
victims, etc.

Violation
internationally
concerning human rights leads to the
recognition of the latter as a victim of
misfeasance. It should be noted here that
the Constitutional Council of the Republic
of Kazakhstan in the early 2000s made a
significant contribution to the process of
rehabilitation  of of political
repression. What is meant here is the
decision taken by the Constitutional
Council of the Republic of Kazakhstan on
the appeal of the court to verify the
constitutionality of the norms of the
current law of the Republic of Kazakhstan
“On the rehabilitation of victims of mass
political repressions” (hereinafter - the Law
of the Republic of Kazakhstan “On
rehabilitation”).

Over the first 10 years of the work of
the Law of the Republic of Kazakhstan “On
Rehabilitation”, more than 320 thousand
country of different
nationalities were rehabilitated. If the first
stage of the rehabilitation of victims of
political repression was quite active until
the early 2000s, then at the beginning of the
this process
stopped.  Significant difficulties in the
process of rehabilitation of victims of mass
political repressions and providing them
with decent material support arose in
connection with the interpretation of
Article 26 of the Law of the Republic of
Kazakhstan “On Rehabilitation”, which
notes that the effect of Articles 18-24 of the
Law (they contain provisions on social
support for the rehabilitated) applies to
political repressions
rehabilitated before the entry into force of
this Law.

Some citizens, even after receiving a

of
norms

by the state

recognized

victims

citizens of our

new millennium almost

victims of



court decision on full rehabilitation, could
not receive a “Certificate of a Rehabilitated
Citizen” of a single sample established by
the Government of the Republic of
Kazakhstan. And due to the fact that this
document was the basis for receiving a
monthly rehabilitation allowance and other
benefits, as well as compensation for moral
damage and material damage,
citizens were left without material support
that was essential for them.

Thus, the Law of the Republic of
Kazakhstan “On Rehabilitation” practically
ceased to operate as a result of the
introduction it.
Moreover, according to the authors of the
draft law, this article was not included in
the draft they developed. Article 26
contradicted the essence, purpose, and
meaning of the Law of the Republic of
Kazakhstan “On Rehabilitation” and Art. 1,
12, 13, 14 of the Constitution of the
Republic of Kazakhstan.

In such cases, the last word belongs
to the Constitutional Council of the
Republic of Kazakhstan, which the court of
the Medeu district of Almaty addressed the
relevant case on the rehabilitation of

many

of one article into

citizens of our country. The appeal was
initiated by members of the human rights
society “Adilet”, which was headed by
academician M.T. Baimakhanov, and one
of the members was the author of this
article. The Constitutional Council, by its
Decree No. 9 dated January 24, 2003,
obliged the Supreme Court of the Republic
of Kazakhstan to adopt a regulatory Decree
clarifying the issues of applying the Law of
the Republic of Kazakhstan “On
Rehabilitation”. In accordance with the
Decree of the Constitutional Council dated
January 24, 2003, No. 9 “On the need to
clarify the issues of application of the Law
of the Republic of Kazakhstan dated April
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14, 1993 “On the rehabilitation of victims of
mass political repressions”, the Plenary
session of the Supreme Court of the
Republic of Kazakhstan decided
introduce amendments and additions to
paragraph 8 of the Regulatory Decree of
the Supreme Court dated April 14, 1993,
June 21, 2001 No. 3 “On the application by
the courts of legislation on compensation
for moral damage”. Their essence lies in
explaining the acting of Art. 18-24 is not
limited to the moment of rehabilitation of
victims before or after the entry into force
of the law and applies to victims of mass
political rehabilitated both
before the entry into force of the law and
after that. Therefore, as Supreme Court
Judge V. Kim emphasized, the indication in
article 26 of the law, which follows the
mentioned articles, on the extension of
18-24 of political
repressions rehabilitated before the entry
into force of this law should be understood
as giving the law retroactive effect rather
than limiting the rights of persons whose
rehabilitation will be carried out after the
entry into force of the law since with a
different interpretation of this article, the
adoption of the law itself is meaningless

5]

to

repression,

articles to victims

Among the key documents adopted
by the
Republic of Kazakhstan regarding the
implementation of the of
international  organizations their
bodies by the country is the Decree of
November 5, 2009, in which the body of
constitutional control, relying on the norms
of the Basic Law, noted that the decisions
of international organizations and their
bodies, with
international treaties of the Republic of
Kazakhstan, the
Constitution of

Constitutional Council of the

decisions
and

formed in accordance
contradict

Republic

“cannot
of the



Kazakhstan”. This
relationship with paragraph 1 of Article 46
of the “Vienna Convention on the Law of
Treaties” dated May 23, 1969) will certainly
need to be taken into account in the

provision (in its

dialogue  with  certain international
organizations and international quasi-
judicial bodies, which sometimes

recommend countries to correct not only
legislation but also the norms of the
Constitution.

Among the novelties related to the
activities of the Constitutional Court being
created, one can single out the right to
appeal to the Constitutional Court of
the Prosecutor General of the
Republic of Kazakhstan, the
Commissioner for Human Rights. There
should be noted that time will show how
this will be implemented in practice, how
the practice will develop, and how, in case
of need, it will be necessary to correct the
legislation in order to achieve maximum
compliance  with these and other
provisions of the law with the
requirements of the Constitution and the
expectations of society.

citizens,
and

Results

The analysis carried out in the article
allows us to arrive at the following general
The evolution of constitutional

bodies the Republic of
Kazakhstan over the years of independence
since 1991 shows that at all its stages: since
the functioning of the first Constitutional
Court under the leadership of acad. M.T.
Baimakhanov, and then - many years of
work of the Constitutional Council of the
Republic of Kazakhstan until the present
stage of the of the
Constitutional multifaceted

result.

control in

reconstruction
Court,
activities were carried out in the field of
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preserving and developing constitutional
legality A legal,
methodological, and organizational basis
has been created for the fruitful activity of
the reconstituted Constitutional Court,
which is as of right named the successor of
the Constitutional Council at the legislative
level. At this new stage, it would be quite
logical both to work on the implementation
of the new powers of this body of
constitutional control and to use the
material in their work that is currently
relevant and previously developed by the
Constitutional Council. This is one of the
moments of the activity of state bodies,
which contains the meaning of the gradual,
dialectical development of the country, the
construction of the “New Kazakhstan”.

in our country.

Conclusion

Thus, there should be emphasized
that the Constitutional Court will quite
naturally build its activities on the basis of
the norms of the currently amended
Constitution of the country, relying on the
experience of constitutional control bodies
already gained in the country, using the
norms of international law recognized by
the At  the time,
constitutionality in the country will be
ensured not only by the Constitutional
Court. All branches of the unified state
power, every state body, and every civil

country. same

servant throughout the country are obliged
to carry out their activities within the
framework of the Constitution, on the basis
of the Constitution and the legislation
drafted in its development. There it is quite
appropriate to talk about the “presumption
of constitutionality” of acts of state bodies:
laws adopted by the Parliament; acts of
judicial and executive bodies, both central
For all that the rich

and local, etc.



experience of the Constitutional Council of
the Republic of Kazakhstan, the long-term
practice of many countries of the world
shows the demand for a special body of
constitutional control, which is the
guarantor of compliance with the norms of
the Constitution, the rights and freedoms
of citizens, which is how the established
Constitutional Court of the Republic of
Kazakhstan is seen.

be emphasized. Every person, anyone who
is on the territory of Kazakhstan - whether
a citizen, a foreigner, or a stateless person -
must all behave within the framework of
the law in force in Kazakhstan. Only by
joint efforts of the state and society, on the
basis of observance of their rights and
obligations by all,  the
constitutional  legal  order
maintained and improved.

general
will  be

Another important aspect needs to
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obecrieueHUM IIpaBOIIOpsIAKa Ha KOMIIAeKCa

E. AGanaiaaasHnos
A.H. T'ymuanres amvindazvr Eypasus yammuix ynusepcumemi, Acmana, Kasaxcman

Kasakcran Pecriy0ankacerabiy Koncrurymmsaaeik CoTbr
cabaKTaCTBIK IIeH MHHOBAISI

Angarna. Makadaga KOHCTUTYLMAABIK >KoHe XaAblKapaaAblK KYKBIKTBIH OipkaTap
Moaceaeaepi OoribiHIa Kasakcran PecniyOamkacer Koncrurynusaslk KeneciHiH keitOip
HIenriMaepi TaakblaaHaapl. By KYKBIKTBIK ycTaHBIMAap cabaKTacThIK peTiHae «KasakcraH
Pecniy6ankaceiaplH Koncrutynusiaelx Cotsl Typaasi» KPK3 66-0a0biHbIH 1-TapMmarbiHa
coliKec

Kanita KypblaraH Kasakcran Pecrybamkacel Koncrurtynusaaplx COTBIHBIH

Do armakTarel KbI3MeTI YIIIiH Herid 004a aaaabl. Makadaja eageri KOHCTUTYLUMSIABIABIKTEI
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TeK KOHCTUTYyIMAABIK COT KaHa eMec, COHBIMeH Oipre OipTyTac MeMAeKeTTiK OMAIKTiH
OapAbBlK, TapMaKTapbl, pecilyOauMKa OolibIHIIA opOip MeMAeKeTTiK opraH, opOip
MeM/JeKeTTiK KbI3MeTIIi KaMTaMachl3 eTeTiHi Oaca aiTblaraH. MeM.ekeTTiK opraHgap
aKTiAepiHiH «KOHCTUTYLMAABIK IIPe3yMIIIVICE» TYCIHITHe Hasap ayJapbldaabl: 3aHAap;
COT >KoHe aTKapyllbl OpTaHAAPAbIH IIeNIiMaepi.

Tyiia cesaep: Koncrurynusaasix Kenec, Koncrurynusasik CoT, cabakTacThIK,
XaAbIKapaAablK KYKBIK, adaM KYKBIFbI, «9aiaerTi Kazakcran».

E. AGarigeabamHOB
Espasuiickut nayuonarvtoti ynusepcumem um. A.H. I'ymuresa, Acmana, Kasaxcman
Koncrurynmonnsii Cya Pecny6ankm Kaszaxcran: mpeeMCTBEHHOCTD ¥ HOBATOPCTBO

AnnoTtanms. B cratee paccMaTpuBaloTcs HeKOoTopble perieHnss KoHcTuTyimoHHoro
Cosera PecniyOamxm  Kaszaxctan 110 psAdy  BOHPOCOB  KOHCTUTYLIMOHHOTO U
MeXAYHapOJ4HOTO IIpaBa. DTM IIpaBOBble IIO3MIINM, B KadecTBe IIpeeMCTBEHHOCTHU, B
cootserctBuM ¢ nyHKToM 1 crateu 66 K3PK «O Koncrurynuonnom Cyge Pecniybankum
Kaszaxcran», MOIyT COCTaBUTh OCHOBY AAs IIPeACTOsINeN AesTeAbHOCTM BOCCO3AaHHOIO
Koucrurynmnonnoro Cygaa Pecriybankm Kasaxcran. B pabore ocobo 1moguepkHyTo, 4TO
KOHCTUTYLIMIOHHOCTD B CTpaHe OyAyT oOecrieunBaTh He TOAbKO KOHCTUTYILIMOHHBI Cy4, HO
U BCe BETBM €AVHON roCyAapCTBEHHON BAACTY, KaXKABIN T'OCYyAapCTBEHHBIN OpTaH, KaKAbIN
rOCyAapCTBEHHBIN CAy>KalllMii Ha Bceil Teppurtopum crpaHbl. OOpallleHO BHMUMaHUEe Ha
IIOHATHE «IIPe3yMIIINs KOHCTUTYIIMIOHHOCTU» aKTOB I'OCYyAapCTBEHHBIX OPTaHOB: 3aKOHOB;
pereHunii CyAeOHBIX U UCIIOAHUTEABHBIX OPraHOB.

Kaouesbie caosa: Koncrurynmonnsiii  Coser, Koncrurynmonnsiin — Cyg,
IIpeeMCTBeHHOCTh, MeXXAyHapoAHOe IIpaBo, IpaBa yeaoBeka, «Crpaseaanspiit Kasaxcran».
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