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Abstract. Since gaining independence, the Republic of Kazakhstan has
been an active participant in international relations, where the attraction
of foreign investments is one of the main incentives for the further and
stable development of our state.
Foreign investors in the Republic of Kazakhstan are among the main
payers of taxes and other obligatory payments to the budget while
transferring technologies and international experience.
In this connection for the purpose of creating a favorable investment
climate the fundamental principles by which the state recognizes and
protects private property, the right to entrepreneurial activity, and the
expropriation of property for state needs with equivalent compensation
are laid down [1].
Foreign investments and their legal regulation will be considered
through the prism of theoretical and empirical methods of research.
The article considers the legal basis for the regulation of the investment
activity of foreign investors in the Republic of Kazakhstan.
In addition, the article reflects ways of protecting foreign investors - the
right to appeal to arbitration provided by international public treaties
and potential difficulties in the execution of arbitral awards in the
Republic of Kazakhstan.
The article reviews some international treaties, and their legal
regulation, reveals conflicts and offers solutions.
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Introduction respects the norms of international law. For
these purposes, the Republic of Kazakhstan
has signed more than 40 agreements on the
promotion and mutual protection of

Kazakhstan, being an  active
participant in international relations,
positions itself as a friendly partner that . ) ) i

investments with various countries.
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In this regard, the subject of the
study 1is international obligations
legislative the
Kazakhstan, where the purpose of the
article is to identify problematic issues, as
well as to make proposals to avoid
collisions.

The Republic of Kazakhstan is a
party to the
agreements:

- Vienna Convention on the Law of
Treaties (Vienna, May 23, 1969);

- Convention on the Settlement of
Investment Disputes between States and
Nationals of Other States (Washington,
D.C., March 18, 1965);

- United Nations Convention on
Jurisdictional Immunities of States and
Their Property (New York, December 2,
2004);

- Convention for the Protection of
Investors' Rights (Moscow, 28 March 1997);

- Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(New York, 10 June 1958);

- Agreement on Procedures for
Settlement of Disputes Related to Business
Activities (Kyiv, 20 March 1992);

- Agreement on Procedures for
Mutual Enforcement of Arbitral, Business
and Economic Court Decisions in the
Territories of the Member States of the
Commonwealth (Moscow, March 6, 1998).

From 1994 to 2003,
investments were regulated by the special
Law of the Republic of Kazakhstan "On
Foreign Investments".

From 2003 to 2015 the activity of
investors was fixed by the Law of the
Republic of Kazakhstan "On Investments",
which subsequently became a separate
chapter in the Entrepreneurial Code of the
Republic of Kazakhstan.

and

acts of Republic  of

following international

foreign

It is worth noting that there are taken
steps to implement international treaties
and to adapt the legislation of the Republic
of Kazakhstan indicate a high interest of
our country to attract and protect the
interests of foreign investments.

Thus, the Republic of Kazakhstan is
taking comprehensive measures on public
and legal regulation of foreign investors'
activities.

In addition, officials of our state
carry out systematic work to attract
transnational corporations.

On September 20, 2022, the President
of Kazakhstan in New York, USA, within
the framework of the Kazakh American
investment round table held a meeting with
representatives of big business, where he
called to the
economic presence in the economy of our
country [2].

Also, on September 21, 2022, the
Prime Minister of Kazakhstan met with the
head of the United Arab Emirates, on the
position of the need to expand cooperation
in the field of investment,
Government of Kazakhstan is ready to fully
support investors [3].

In an article in "Kursiv" online
edition dated December 3, 2021, it was
noted that since 1991, more than $370
billion of foreign investment has been
attracted, and the main priority of the
government is to support investors [4].

By the end of 2021, the state budget
of the Republic
replenished by 10.7 trillion tenges, where
5.9 trillion tenges were directed by the 50
largest taxpayers. After analyzing these
taxpayers, we can conclude that more than
30 out of 50 are enterprises with foreign
participation [5].

Also noteworthy are the conclusions

expand and diversify

where the

of Kazakhstan was
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in the article of review-analytical portal
Strategy 2050 of June 28, 2021, where the
success of our country to attract foreign
investors is associated with high positions
when compared with other countries [6].

At the same time, according to the
US News & World Report, at the end of
2021, Kazakhstan was in 75% place out of 78
countries studied by the rating participants
which also took into account the quality of
life, level of entrepreneurship, flexibility,
social importance, logistics, cultural
influence, accessibility to entrepreneurship,
development of the legal framework. [7]. A
more detailed methodology on how the
ranking was compiled can be found on the
website of the US News & World Report
[7.1].

As follows from the finprom made
based on the above data from US News &
World Report, the level of development of
entrepreneurship in the
Kazakhstan was estimated at 0.9 out of 100
points and unflattering in all categories of
the rating. The rating is based on a study by
US News & World Report, which surveyed
more than 17,000 respondents from around
the world to assess the perception of 78
countries in 73 different indicators. [8].

Because of the relevance of the issue,
the author considers it relevant to look at
the situation by applying scientific and
legal analysis to determine the investment
attractiveness of the country, as well as its
legal regulation.

In this regard, according to the
geopolitical situation of 2022 to improve the
quality and quantity of attracted investors,
it is necessary to ensure the safety of
foreign capital by adapting and updating
the legal acts for the needs of foreign
capital.

The Entrepreneurial Code of the

Republic  of

Republic  of  Kazakhstan  provides
guarantees of the legal protection of
investors' activities on the territory of the
Republic of Kazakhstan, the use of income,
rights of investors during nationalization
and requisition, publicity of state bodies
about investors, and ensuring investors'
access to information related to the
implementation of investment activities [1].

According to the Law of the
Republic of Kazakhstan "On Legal Acts" the
Constitution of the Republic of Kazakhstan

has the highest legal force [9], and the
current law in the Republic of Kazakhstan,
including  international other
obligations of the Republic, where ratified
international treaties have priority over its
laws [10].

The the
hierarchy of legal acts, in the presence of
contradictions in the norms of normative
legal acts of different levels the norms of
the higher level act [9].

In this case, the Law of the Republic
of Kazakhstan "On International Treaties of
the Republic of Kazakhstan" provides
requirements in which cases international
treaties are subject to ratification [11].

However, the question remains open
about the status of international treaties not
ratified by the Republic of Kazakhstan and
how to act in the presence of contradictions
of legal acts with these treaties?
example, the Republic of
Kazakhstan joined the Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards, the so-called New York
Convention, in accordance with the Decree
of the President of the Republic of
Kazakhstan. This Convention was not
subsequently ratified [12].

In this connection, a question arises
how to apply the conditions of the New

and

above law specifies

For
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York Convention in
contradictions with the legal acts of the
Republic of Kazakhstan?

For example, the Law of the Republic
of Kazakhstan "On Arbitration" provides
that arbitration has no right to consider
disputes with the participation of state
bodies, enterprises, as well as legal entities
50 and more percent owned by the state in
the absence of the consent of the authorized
body [14].

According to the requirement of the
law, it follows that the London Court of
International Arbitration (LCIA) cannot
consider a dispute involving a national

the presence of

company without the permission of the
authorized body of Kazakhstan? Will these
authorized bodies be able to challenge the
execution of the LCIA decision in the courts
of the Republic of Kazakhstan on the
grounds of the lack of consent of the state
body?

So that, it follows from the New York
Convention that the participating countries
recognize written agreements by which the
parties undertake to submit disputes to
arbitration [13].

For example, as noted in the article

by AK. Myrzakhanova, E.M.
Abaideldinov, according to the
international obligations assumed, the

states are obliged to strictly and fully
implement the decisions of international
arbitration courts on disputes to which they
are parties [15].

This statement is confirmed by the
Regulatory Resolution of the Supreme
Court of the Republic of Kazakhstan "On
the application of norms of international
treaties of the Republic of Kazakhstan",
where international treaties provide the
right to judicial protection of legitimate
interests of organizations, therefore, the

courts must start from the requirements of
international law within the jurisdiction of
the Republic of Kazakhstan [16].

In addition, in the above Resolution
of the Supreme Court, it is stated that
international treaties concluded before the
adoption of the Constitution of 1995 are
valid and retain priority over the legislation
of the Republic of Kazakhstan if such
priority is expressly provided for by the
laws [16].

Also noteworthy is the case if an
unratified international treaty concluded by
the Republic of Kazakhstan after the
adoption of the current Constitution, the
rules other than in the civil legislation are
established, the courts are obliged to be
guided by the provisions of paragraph 3 of
Article 4 of the Constitution [16].

Based on the Resolution of the
Supreme Court it follows that the courts of
the Republic of Kazakhstan in executing the
decisions of arbitration courts must be
guided by the provisions of the New York
Convention, rather than the legal acts of the
Republic of Kazakhstan in the presence of
conflicts.

At the same time in the hierarchy of
legal acts, the place of normative decisions
of the Supreme Court in case of conflicts
with the legal acts of the Republic of
Kazakhstan is not defined.

In their article the authors
Myrzakhanova A.K., and Abaideldinov
EM. propose to the
Constitution a provision on the supremacy
of decisions of international courts over the
decisions of national courts [15].

This proposal is questionable since
the judiciary is exercised on behalf of the
Republic of Kazakhstan [10]. Also, the Civil
Procedure Code of the Republic of
Kazakhstan provides only for the

introduce into
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procedure for recognition and enforcement
of foreign court judgments, and arbitral
awards of foreign arbitral tribunals [17].

In addition, the sentence mentioned
in the above article, where "decisions of
international courts must be recognized as
binding for decisions of national courts"
[15] since the United
Nations on Jurisdictional
Immunities of States and their Property,
ratified by the Republic of Kazakhstan in
2009, provides that "a State may not invoke
immunity from jurisdiction in proceedings
before a court of another State in respect of
any question or matter if it has expressly
consented to the exercise of jurisdiction by
that court” [18].

Thus, the courts of the Republic of
Kazakhstan should not review the decisions

is unnecessary,
Convention

of foreign judicial bodies, on their merits.
However, the authors Bonnitcha D.,
and Brevin S. noted that in arbitration
practice  there
arbitration courts award, in addition to the
actual costs incurred, huge compensation
for planned
never

are situations where

interference in
which
were

state
investments,
implemented, built, and
unreceived profits. In  this
connection, there may be reasonable doubts
about the compliance of the arbitral award
with the principles of justice [19].

In his article, J.G. Basin expresses
doubts about this issue and notes that "the

were
not
future

most vulnerable and at the same time
practically the most important link of the
named order is the possibility of a state
court, which has taken for execution an
arbitration court decision, to check the
correctness of this decision and depending
on this - to issue (or refuse to issue) an
order for execution" [20].

At the same time, in their work

"Application of the concept of "public
arbitration," the authors
Kaldybaev A. and Linnik A. expressed
concern about the fact that the courts of the
Republic of Kazakhstan misunderstand
what is public policy, respectively cancel
the decisions of arbitrators.

policy” in

Considering the above-stated and
the importance of foreign capital the author
concludes with the necessity of the creation
of favorable legal conditions for foreign
investments where legislative acts of our
country should unify with the international
obligations, as a result, these measures can
improve the attractiveness of our country
for foreign capital.

Conclusion

Foreign investments are the most
powerful
development. Our country in the conditions
of the competition is obliged to provide the
best conditions for attraction of the
qualitative foreign capital and technologies.

In this connection authorized bodies
of the Republic of Kazakhstan for the
encouragement of investments, it is
necessary to adhere strictly to the principle
"Pacta
operating contract is obligatory for its
participants and should be carried out by
them in good faith" [21].

In conclusion, it should be noted that
according to the Concept of Investment
Policy of the Republic of Kazakhstan until
2026, approved by the Government on July
15, 2022, "the main objective of investment
policy is to create favorable conditions for

stimulus of economic

sunt servanda” where each

foreign and domestic investors and
implementation of investment projects
aimed at ensuring  modernization,

structural changes and sustained rates of
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national economic growth that contribute to
a high quality of life of the population The
work in this direction will be carried out
taking into account the available raw
material
economic efficiency" [22].

In this regard, in order to avoid
conflicts in law enforcement practice,
authorized bodies need to make changes
and additions to the relevant legal acts, in
particular:

1. Eliminate paragraph 10 of Article 8
of the Law of the Republic of Kazakhstan
"On Arbitration", which in practice raises
many questions from foreign investors
when implementing investment
projects with entities of the quasi-public

potential, competencies, and

joint

sector.

2. To supplement subparagraph
1) of Article 2 of the Law of the Republic of
Kazakhstan "On Arbitration” with the
notion of what is the public order of the
Republic of Kazakhstan without reference
to other legislative acts.

3. To provide in the legislation
of the of Kazakhstan that
execution of foreign arbitration awards

Republic

shall carry out only within the framework
of the Astana International Financial Centre
Court (AIFC). The function of issuing a writ
of execution by the AIFC Court is already
provided for in sub-paragraph 1) of
paragraph 40 of the Rules of the AIFC
Court.
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Kasaxkcran PecniyOankacbIiHAAFBI IeTeAAIK MHBeCTULIIAAAP: TOPeAiK TaaKblaayaap
Ke3iHJe KOAAM3MsIaapAbI )KOIO apKbLAbI OAapAbl KOpPFay Ka>keTTiairi

Anparna. Teyeacizgik aaran correH ©Oacran  Kasakcran Pecriybamkace
Xa/AbIKapaAblK KaTbIHACTapABIH Oe/lceHAl KaThICYIIbICEI OOABIIT TaOblAaAbl, OHAA IIeTeAAiK
VHBEeCTULIMAapAbl TapTy MEMAEKeTIMI3AiH 04aH opi >KoHe TYpPaKThl AaMybl YIIIiH Herisri
BIHTA/AaHABIPYAApABIH Oipi 004BII TaObLAAABL.

byrinri  Ttanga Kasakcran PecniyOamkacbhlHAarsl — IIeTeAAiK — MHBecTopAap
TEXHOAOTUsAAP MeH XaAblKapaablK ToXXipuOe TpaHcdepiH >Kys3ere acblpa OTBIPHIII,
caAbIKTap MeH OIOA)XeTKe TeJAeHeTiH o3re Je MiHAETTI TeaeMAepAiH  Herisri
Te/eylilepiHig 6ipi 00ABIIT TaOBIAaABL.

Ocpiran 0aliAaHBICTBI  KOAaliABl MHBeCTMLMAABIK axyad Kypy MakcaTblHAa
MeM/eKeT >KeKe MEeHIIKTi, KoCilKepAiK KbI3MeTKe KYKBIKTBI TaHUTBIH >KoHe KOPFalThIH,
MeM/eKeT MYKTa’Kbl YIIIiH MYAiKTi TeH OaraMeH eTey Ke3iHJe MeAiKTeH IIbIFapyAbl JKy3ere
acpIpaThIH ipreai Karmgarrap KaaaHasl [1].

[IleTteaaik mHBeCTUIMAAAP >KoHE OAapAbl KYKBIKTBIK PeTTey TeOPUAABIK >KoHe
SMIIMPUKAABIK 3epTTey 9AiCTepiHiH IpuU3Machl apKblAbl KapacTbIpblaajbl.

Makasasa mreteasik MHBeCTMLIMAABIK KBI3SMETTI peTTeyAiH KYKBIKTBIK Heri3aepi
KapacTbhIPbLAFaH.

TyiiH ce3aep: xaablKapaablK IIapTTap, KOFaMABIK KYKBIK, IIeTeAAiK MHBECTOp,
1IeTeAAiK MHBeCTUIMAAap, Topeaik, pacta sunt servanda.

A.A. bazap0Oaes

Ynusepcumem KA3SI'IOY» umernu M.C. Hapuxoaesa, Acmara, Kasaxcman;
AO «HIK «Tay-Ken Campyx», Acmana, Kasaxcman

Mnocrpannbie maBectunym B Pecriybanke Kasaxcran: He0OOX0AMMOCTD MX 3aIMThI
nyTeM yCTpaHeHVsI KOAAVI3UI IIPU apOUTpa’kHbIX pa3OoupaTeabCcTBax

Annoramsa. C MomeHTa oOpereHus HesaBucumoctu PecnyOamka Kaszaxcran
SBASETCA aKTUBHBIM Y4aCTHMKOM MeXAYHapOAHBIX OTHOIIEHMI, TIAe IIpuBAedYeHue
MHOCTPaHHBIX MHBECTUIINI SABASETCA OAHUM M3 OCHOBHBIX CTUMYAOB A4S AAaABHEIIIero u
CTabMABHOTO Pa3BUTUSA HaIIeTO TOCyAapCTBa.

Ha ceroansamnmit geHp MHOCTpaHHBle UHBecTOopbl B Pecriybamke Kazaxcran
ABASIOTCA OAHMMM M3 OCHOBHBIX IIAaTeABIIMKOB HAaJAOIOB I MHBIX 00s3aTeAbHBIX
rnaarexxeir B OIOAXKeT, OJAHOBPEMEHHO OCYIIeCTBAsAsS TpaHcpep TeXHOAOTUIL U
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MEXAYHapO4HOTO OIbITa. B ®TOll cBA3M ¢ 1Heaplo co3gaHus OAaronpusTHOTO
VMHBECTUIIMOHHOTO KAMMaTa 3aAd0XeHbl (yHAaMeHTaAbHble IIPUHIINIIE, KOTOPBIMMU
roCyJapCTBOM IIPU3HAIOTCA M 3alMINAIOTCA dYacTHas COOCTBEHHOCTh, IIpaBO Ha
NpeANPUHIMATEAbCKYIO A@ATeAbHOCTh, OCYIIeCTBASIOTCA OTYY>KAEHMs MMYyIIecTBa AAs
rOCyAapCTBeHHBIX HYX/A IIpu paBHOLleHHOM BosMemeHum [1]. Takum oOpaszom
JMHOCTpaHHbIe MHBeCTUIIMM M UX IIpaBOBO€ peryaupoBaHUe B CTaTbe M3y4eHbl 4Yepes
NPU3MY TEOPeTUYeCKOIO ¥ SMIMPUIECKOTO METOA0B 1CCAe AOBAHMIA.
Ileapio  mccaeaoBaHMS SIBASIETCS orpeJeaeHue BO3MOJHBIX  IPUYMH
BO3HIKHOBEHIs BOIIPOCOB IIPU peaan3aliyi Me>KAyHapOAHBIX AOTOBOPOB B cdepe 3alllUThI
VHTepecoB MHOCTPaHHBIX MHBeCTOpoB. B crarbe paccMoTpeHbI HpaBOBbIe  OCHOBBI
peryAupoBaHns MHBECTUILIVIOHHOM AesATeAbHOCTV VM MHOCTPaHHBIX MHBECTOPOB B ITyOAMYHO
IIPaBOBBIX OTHOIIEHMUSX, IAe 3HAUMMOCTb ®TUX OTHOLIEHMI A4 penyrauuy PecryOamku
KazaxcraH TpyaHO HepeolieHNTh.
Kpome TOro, B crarbe OTpa’keHbI CIIOCOOBI 3aIIMTHl MHOCTPAHHBIX MHBECTOPOB -
IIpaBo Ha oOpalrieHne B apOUTpakyl, IpeAyCMOTPeHHbIe MeXXAyHapPOAHBIMU ITyOANMIHBIMI
AOTOBOPaMM, U IIOTeHIIMaAbHble TPYAHOCTY IPY MCIIOAHEHNM apOUTPa>kHBIX PeIlleHuil B
Pecnnyoamke Kasaxcran. B crathe mnposeseH 0030p HEKOTOPBIX MeXKAYHapOAHBIX
AOTOBOPOB, X IPABOBOTO PEryAMPOBaHILs, BBIABACHbBI KOAAN3NUN, IIPEeAA0KEHbI peIeHNsl.
Takum o00pa3oM mHpakTMYecKoyl 3HA4MMOCTLIO CTaTbl, IIO MHEHUIO aBTopa,
SABASTCA yCTpaHeHUe KOAAU3UM, TAe B 3aKOHOAAaTeALCTBe YCTaHOBAEHO TpeDoBaHUe,
IIpOTUBOpeYalllee MeKAyHapoAHbIM oOs13aTeabcTBaM Pecrrydankn Kasaxcran.

Kaiouesble caoBa: MeXAyHapOAHble 4OTOBOPBI, IIyOANYHOE IIpaBO, MHOCTPaHHBIN
MHBECTOP, MHOCTpaHHbIe MHBeCTULINI, apOuTpax, pacta sunt servanda.
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