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Abstract. This article examines the novel approach to defining ecocide. The legal theory
concerning ecocide is still in the development stage without an internationally recognized
definition of ecocide. However, a recent proposal to recognize ecocide as one of the international
crimes and a component of the Rome Statute may be a significant step in the development
of ecocide theory. The investigation’s purpose is to analyze a new approach to ecocide and
issues of the establishment of practical definition for subsequent amendments in Kazakhstan
legislation. The author compares the definition of ecocide in the Criminal Code of the Republic
of Kazakhstan to the new draft definition of ecocide in the Rome Statute using both general
and specialized research methodologies. The article concludes that international recognition of
ecocide creates an opportunity to develop an effective legal system that can preserve and protect
our planet. Furthermore, the author argues that such practical international legal instrument
as the Rome Statute needs recognition and ratification in Kazakhstan.
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Introduction

Kazakhstan’s  current environmental
problems can be resolved with more effective
environmental legislation. Theimplementation
of relevant international legal norms is a
possible approach for accomplishing this goal.
At this time, Kazakhstan requires amendments
to its norms regarding the environment, one of
which is ecocide. More than two decades have
passed since ecocide was implemented in the
Criminal Code of Kazakhstan.

To be more specific, the norm of ecocide
did not get its initial definition until July 16,
1997. This offense is recognized by the Criminal
Code as the act of mass destruction of flora or
fauna, poisoning of the atmosphere, land or
water resources, as well as a commission of
other actions that have caused or are capable
of causing an ecological catastrophe [1].

Today, Criminal Code has slightly
different definition — mass destruction of flora

or fauna, poisoning of the atmosphere, land
or water resources, as well as a commission of
other actions that have caused or may cause
an environmental disaster or environmental
emergency [2].

During this significant time period,
definition has seen some minor changes,
but it has not progressed at all. The main
polluters in Kazakhstan are able to find legal
loopholes quicker than lawmakers are able
to respond, which has the consequence of
making Kazakhstan’s environmental legal
requirements less effective overall. When
judicial practiceonecocideisalmostnonexistent
despite the facts of a widespread destruction
of flora or wildlife, the legal standard has to be
amended. It is possible to further create legal
norms on ecocide by conducting an analysis
of worldwide experience as well as the
recently suggested definition of ecocide by
international legal scholars.
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The group of legal researchers known as
the Independent Expert Panel for the Legal
Definition of Ecocide (hereinafter the Panel)
proposed a new definition for ecocide in June
2021. According to them, ecocide should be
defined as: «acts that are either unlawful or
wanton that are committed with the knowledge
that there is a substantial likelihood that those
acts will cause severe and either widespread
or long-term damage to the environment [3].»

The Rome Statute acknowledges four
different types of violations of international
law at this time. They include heinous acts
such as genocide, crimes against humanity,
war crimes, and aggression crimes [4]. The
actions that cause major harm to important
environmental components such as flora or
fauna, pollution of air, degradation of water
resources, or any other action that may trigger
an environmental disaster need to be put on
the list of international crimes stated in the
previous paragraph [5]. At the very least, this
is the belief that many environmental activists
from across the world have.

The fact that legal systems all over the
globe, in general, are unable to assign legal
responsibility to actual individuals who
are inflicting harm to the local and global
environment was the primary motivation
for the Panel’s decision to begin work on
ecocide evolution. It has been claimed that
the International Criminal Court may serve
as an efficient international system that
could hold accountable those responsible for
ecocide, prevent more instances of ecocide,
and generally encourage respect for the
environment. It will be mandatory for all
nations that have ratified this agreement to
incorporate a provision against ecocide in
the laws that govern their respective nations.
Countries will have access to effective means
to make multinational businesses accountable
if they harmonize their laws and joint the
efforts on combating climate change and
related ecocide.

The environmental legislation of the
Republic of Kazakhstan has the same
challenges as those described above. As a
result, it is essential to examine the similarities
and differences between the concept of ecocide
used in the Republic of Kazakhstan and the one
that is being considered now for its inclusion
in the Rome Statute.

Research methods

A number of methods of research in the
field of science, including analysis, synthesis,
comparative legal and historical research,
deduction, and induction were applied.
The looked at information from a variety of
different sources, including information that
was compiled by an independent expert panel
working on a legal definition of ecocide. In
addition, there is an explanatory commentary
on Article 169 of the Criminal Code of
Kazakhstan.

Discussion

The comparative analysis of definitions
of ecocide is based on the scrupulous
commentaries of constituent elements of the
relevant legal norms. The suggested concept of
ecocide was discussed at length by the Panel
[3], which presented its findings in great detail.
L.Sh. Borchashvili has written a commentary
in which he explains the crime of ecocide as
it is defined under Article 169 of the Criminal
Code of the Republic of Kazakhstan [2; 6].

As previously stated before, the proposed
definition is as described below: «unlawful
or wanton acts committed with knowledge
that there is a substantial likelihood of severe
and either damage to the environment being
caused by those acts» [3; 7; 8]. Accordingly, the
Panel has suggested that it be included into the
treaty as Article 8 ter.

The concept is quite detailed and is the
product of many years of analysis and research.
It represents the most advanced contemporary
definition of ecocide and could be applicable
not only by the Rome Statute but also by
national legislations. Several countries already
considering this definition for implementation
of it their criminal or environmental laws [9;
10; 11].

The terms «unlawful... acts» and «long-
term» make up another component of the
definition, and the implications of these
phrases are obvious. Those acts that have the
potential to be classified as ecocide should be
regarded as illegal under either international
or state law. Unfortunately, it is a typical
occurrence for governments to not categorize
numerous activities as crimes in order to get
economic profit that they would not be able to
achieve if ecological was protected as it should
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be. In the case that a country ratifies the Rome
Statute or any future convention that contains
an ecocide provision and adheres to the legal
principle that international legal norms take
precedence over its own laws, then there is a
possibility of applying its legal framework to
coerce the government into acknowledging
ecocide as a crime.

An act that is classified as having «long-
term» consequences is the action that has
effects that influence the environment and has
an adverse effect on health for some significant
amount of time. Because it is unreasonable to
anticipate that environmental crisis situations
everywhere in the world would adhere to any
predetermined time frame, a precise duration
has not been specified. Some acts taken within
the same period of time will have a varied
impact on the local flora and fauna depending
on the circumstances of the surrounding
environment.

The «wanton acts» suggested by the
Panel description in paragraph 2 of Article
8 ter: «reckless disregard for damage which
would be clearly excessive in relation to the
social and economic benefits anticipated».
As a result, the Panel recommended finding
at a solution that achieves a balance between
the needs of society and the destruction of
the environment. While social requirements
should take precedence, it is not acceptable to
cause more harm than profit.

It is intriguing that the Panel divides
environmental damage into two categories:
severe and pervasive damage and severe and
long-term damage. Moreover, «severe», which
can be defined as environmental damage, also
encompasses the Panel’s definition of «grave
impacts on human life or natural, cultural, or
economic resources». According to the Panel’s
commentary, «cultural» highlights the «value
of elements of the environment, particularly to
indigenous peoples» [3].

The definition implies a significantamount
of harm to have been done to the environment.
Even if harm to the environment, no matter
how slight, is nevertheless damage, it does not
amount to the level of crime that constitutes a
danger to «the earth, its biosphere, cryosphere,
lithosphere, hydrosphere, and atmosphere, as
well as outer space» [3].

In addition to that, the meaning of the term
«widespread» has to be explained. «Damage

that extends beyond a limited geographic
area, crosses state boundaries, or is suffered
by an entire ecosystem or species or a large
number of human beings», the Panel defined
the phrase as. It seems that «is suffered» does
not necessarily relate to extinction or death; it
seems that any sort of injury that impacts an
entire species may be called widespread.

Concerning the idea of: «damage that
extends beyond a limited geographic area»,
the experts concludes that such a definition can
be applied to situations in which a catastrophe
affected the entire climatic system without a
specific center and place.

The Panel believes that the term
«environment» encompasses not just the
biosphere but also the cryosphere, lithosphere,
hydrosphere, atmosphere, and outer space.
The addition of the cryosphere and space is
both fresh and fascinating to consider. We
can all accept without much debate that the
melting of polar ice caps contributes to rising
sea levels, and that human activity may have
an effect on the elements of space, at least in
earth orbit.

The phrase «knowledge that there is a
substantial likelihood» is part of the mens
rea for ecocide’s consequences; a perpetrator
of ecocide must be aware of a substantial
likelihood of severe, pervasive, or long-term
harm.

While a number of articles are critical of
the proposed definition, the majority of legal
scholars view it as a useful instrument [12].

The Rome Statute will most likely be
amended to include provisions pertaining
to ecocide. Already, member states of the
International Criminal Court, the Pope, and
EU authorities have backed the initiative to
criminalize ecocide [13].

Regarding Kazakhstan’s definition of
ecocide: «mass destruction of flora or fauna,
poisoning of the atmosphere, land or water
resources, as well as a commission of other
actions that have caused or may cause an
environmental disaster or environmental
emergency», it can be said that it is a
simplification of the general definition of
ecocide [2].

Nevertheless, the difficulties of this
concept are brought to light in the commentary
that was published by 1.Sh. Borchashvili [6].
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Not only does this crime affect plant and
animal life, but it also affects the atmosphere,
land, and water supplies. The felony includes
the widespread extinction of either flora or
fauna, as well as the pollution of the air, land,
or water resources. Additionally, the offender
is responsible for the crime. Involvement in
actions that have already caused or have the
potential to create a catastrophe or emergency
that is related to the environment.

The carrying out of this crime involves
its own unique set of structural features, all
of which are critical to comprehending and
resolving the case in court. And they should
be considered as single mechanism.

The term «destruction» may be used to
refer to any action that has a role in decrease
and, in certain situations, the extinction of
an animal or plant species. The level of harm
should be evaluated by experts who are
familiar with the circumstances surrounding
the incident. The findings of the study carried
out by community activists may be used to
identify developing ecological situations in
order to prevent ecocide from occurring.

When we talk about «mass devastation,»
we're referring to damage that goes beyond
typical environmental violations and has an
impact on entire populations or vast areas. In
addition, it is an evaluative indicator that must
be established based on the whole set of facts
surrounding the instance in question.

The saturation of the earth, water, and
air with substances of chemical or biological
origin that are harmful to human health,
animal or plant life, as well as radioactive
substances that cause or may cause the death
of living organisms, particularly humans,
is what defines the phenomenon known as
poisoning of the atmosphere, soil, or water
resources. Poisoning of the atmosphere, soil,
or water resources can also be referred to as
environmental degradation.

Other actions should include any
intentional production, research, or other
human activity that has caused or might create
an environmental disaster. These should be
included under the category of «other acts.»

After the environmental disaster that was
caused as a direct consequence of the crime, it
should be considered that the crime has been
committed.

The terms «ecological disaster» and
«environmental emergency» are both defined
under Article 404 of the Environmental Code
of the Republic of Kazakhstan [14].

An ecological disaster is an ecological
situation that has arisen in a part of the territory
where, as a result of human activity or natural
processes, serious and permanent changes in
the environment have occurred. These changes
have caused a significant decline in human
health, as well as the destruction of natural
ecosystems and the deterioration of flora and
fauna.

An environmental emergency is an
ecological situation that has developed in
a region or water area where, as a result of
human activity or natural processes, persistent
unfavorable changes in the environment
threaten human life and health, natural
ecological systems, and the genetic stock
of plants and animals. An environmental
emergency can be defined as an ecological
situation that has emerged in a region or water
area.

The phrase «anthropogenic impact on the
environment» refers to the effect that human
activity has, either directly or indirectly, on
the surrounding natural environment. This
impact manifests itself in the form of the
entry of contaminants into the atmosphere,
water, land, and subsurface that are created by
manmade objects.

According to Article 10 of the
Environmental Code of the Republic of
Kazakhstan [14], any form of anthropogenic
impact on the environment that is capable of
causing harm to human life and/or health,
property, and/or that causes or can cause
environmental  pollution, environmental
damage, and/or other negative changes is
considered to be harmful. Including, but not
limited to, the following manifestations:

1) the exhaustion or deterioration of several
components of the natural environment;

2) the eradication or interruption of the
normally occurring and sustainable functioning
of natural and natural-anthropogenic objects
and their complexes, including partial and
complete;

3) the decrease or disappearance of species
diversity that can affect biodiversity of planet
at whole;
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4) the presence of barriers that prevent
people from using the natural environment,
its resources, and its assets for recreational or
other authorized reasons, including short- and
long-term barriers;

5) alessening of the natural environment’s
value in terms of its aesthetic appeal from
social point of view.

These provisions on anthropogenic effects
take into account not only the economic but
also the social needs of society. It is debatable
whether paragraph 5 represents the sole social
requirement of society. If it is possible to link
aesthetic appeal to the tourism sector of a
country’s economy, aesthetic appeal can be
viewed as an economic necessity. Paragraph
3 takes into account not only the social and
economic needs of individuals, but also global
environmental security.

Intent may be either direct or indirect,
and either can constitute the mens rea.
The person is aware of the widespread
annihilation of plant and animal life as well
as the pollution of the atmosphere and water
supplies. Additionally, the person is aware of
the imminence or potential of an ecological
disaster, seeks or willfully facilitates its
happening, or is indifferent to the likelihood
of such a catastrophe occurring.

Results

According to the analysis of ecocide
definitions, certain aspects of a definition that
was provided by the Panel are more efficient
and in line with modern standards than the
definition of ecocide that isnow included in the
Criminal Code of the Republic of Kazakhstan.

To begin, the term «wanton acts» refers
to any behavior that is not motivated by
a clear balance between economic and
social requirements and worries about the
environment. In contrast, the concept of
ecocide that may be found in the Criminal Code
of the Republic of Kazakhstan does not take
into account such a balance when evaluating
whether or not a specific devastation was
essential.

Second, the word «environment» as
defined by the Panel includes not only
the biosphere but also the cryosphere, the

lithosphere, the hydrosphere, the atmosphere,
and outer space. In contrast, the concept
of ecocide under the Criminal Code of the
Republic of Kazakhstan only includes flora
and fauna, the atmosphere, land, and water
resources as potential casualties of the crime.

Thirdly, the suggested definition by the
Panel may be found in its whole inside only
a single article. In contrast, the rule of ecocide
is referenced in the Criminal Code of the
Republic of Kazakhstan, which references
norms from Article 404 of the Environmental
Code of the Republic of Kazakhstan. However,
Article 404 of the Environmental Code of the
Republic of Kazakhstan is subject to change in
the future, which might render the standard of
ecocide ineffective.

It would seem that the proposed concept of
ecocide would clear the path for the expansion
of legal protections for the environment.
Before writing revisions to Kazakhstan’s law,
it is vital, in light of the previously identified
roadblocks and suggested reforms, to perform
a comprehensive study on ecocide and
related issues. This should be done before any
amendments being drafted.

Conclusion

Independent Expert Panel on the Legal
Definition of Ecocide has proposed a new
definition of ecocide and hopes for the Rome
Statute to incorporate it. Because of the way
the law is set up right now, it is very difficult to
determine whois accountable for or contributes
to the deterioration of the environment.
The International Criminal Court has the
potential to play a significant part in ensuring
accountability, deterring criminal behavior,
and sending a message against the impunity
of environmental offenders.

When the concept of ecocide has been
successfully incorporated into the Rome
Statute, the International Criminal Court will
become an effective mechanism for holding
persons responsible for causing serious harm
to the environment. In the event that the Rome
Statute is ratified by Kazakhstan, the efficiency
of this legal process will increase, which would
result in improved national environmental
protection.
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C.T. Tyanbaes
Cyaetiman Jemuperv amvindazor Yrueepcumem, Kacieaer, Kasaxcman

XaapIKapaabIK KYKBIKTaFbl 9KOLIA: PYIM cTaTyThI YIIiH TepMIH aHBIKTaMaCbhIHbIH
>K0oO0achI

Angatna. Makazaga 9KoIu4 TepMUHIH >KoHe OHBIH OeAridepiH aHBIKTayAbIH >KaHa Taciadepi
KoepceTiareH. DKOUUATIH KYKBIKTBIK TEOPUACH 941 e KeHiHeH TaHbLAFaH aHbIKTaMachl3 damyJa. Aaaiiaa,
>KaKbIHAA DKOLIMATI XaAbIKapaAblK KbLAMEBIC A€II TaHy TypaAbl YCBIHBIC KoHe PumM CraTyThIHBIH Oip 6eairi
DKOINJ TEOPUSACBIHBIH AaMYbIHAAFBI MaHBI3AbI Ke3€H 00ybl MYMKiH. 3epTTeyAiH MaKcaThl ~Ka3aKCTaHABIK
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3aHHaMara KelliHri e3repicrep yIliH 9KOIMATiH >)KaHa aHbIKTaMaChIHBIH epeKIe AiKTepiH Taajay. 3epTreyin
JKaAIIBl >KoHe apHailbl oJicTepiHiH KoagaybiMeH aBTop Kasakcran Pecry6amkaceiuey KplaMBICTBIK
KOJeKCiHJeri ®KOINJ, aHbIKTaMachlH XaAbIKapaAblK KOFaM VIIiH YCBIHBIAFaH DKOI[N/ aHBIKTaMacChIMeH
caabICTEIpaAbl. MaKadada SKOIMATIH >KaHa YChIHbLAFaH aHbIKTaMackl Oi3AiH 11aHeTaMBbI3Abl CAKTay¥a SKoHe
KOprayra KabiaeTTi TMiMAl KYKBIKTBIK JKylieHi JaMBITyFa MYMKiHAIK Oepeai gereH KOPHITHIHABIFA KeAeal.
ABTOp XaabIKapaablK KBLAMBICTBIK COTTBIH PuM craryTeiH Kasakcranaa TaHy SkoHe paTuuKaLysiiay
KasKeT AeIl MaAiMAaeviAl.

Tyiin cesgep: »kouma, XaablKapaaAblK KBIAMBICTBIK KYKBIK, YATTHIK 3aHHaMma, PuM cTaTyThl,
XaabIKapaablK KBIAMBICTBIK COT, DKOIIUATIH 3aHABI aHBIKTaMachl OOBIHIIIA TOYeACi3 caparTamMa TOOBI.

C.T. TyanOaes
Ynusepcumem umenu Cyreiumana Jemupers, Kackeren, Kasaxcman

DKOIMA B MeXAyHapOAHOM IpaBe: IIPOeKT olipejeleHNs TepMIHa aas Pumckoro
craryra

Annoranust. B craTbe mokasaHbl HOBbIE IIOAXOABI K OIIpeAeAeHIIO TepMIHA DKOIUA U eT0 IIPU3HAKOB.
ITpaBoBass Teopms sKoLMAA BCe elle HaXOAUTCA B CTaguu paspaboTKu Oe3 IIMPOKO ITPU3HAHHOTIO
onpegeaennst. OgHako HeJabHee IIpeAJ0KeHUe IIPU3HATh DKOLN/J MeXAYHapOAHBIM IIpecTyILAeHM’eM
1 dyactplo PuMMcKOro craTyra MOXeT CTaTh BaKHOM BeXOil B passuTum Teopumu sxonuga. Lleasn
uccAeA0BaHNS — aHaAU3 OCODEHHOCTell HOBOTO OIpeJeeHMs] DKOUMUAa A4S IOCAeAYIOMMUX M3MeHeHNUl
B Ka3aXCTaHCKOe 3aKOHOJaTeAbCTBO. VIcmoapsys obumiue u crenyualbHble METOABI MCCAeAO0BaHIUs, aBTOP
CpaBHMBaeT OllpejeleHue dKoIMAa B YroaoBHOM Kogekce Pecrrybamxu Kasaxcran ¢ mpesao>KeHHBIM
ompegeleHreM DKOIMAA A4S MeXAyHapOAHOTO obIecTsa. B crathe sgeaaercs BBIBOA O TOM, UTO HOBOE
IIpeAA0KeHHOe OllpejeaeHne 9KONuAa Co3AaeT BOZMOXKHOCTD A4 paspaboTKy 5PpPeKTUBHOI MpaBOBOIi
CHCTeMBI, CITOCOOHON COXPaHMTh U 3alJUTUTL HaIly I1AaHeTy. ABTOpP yTBep>KAaeT, uTo Pumckuit craTyT
MexayHapOAHOTO YT0A0BHOTO CyJa Hy>KJaeTcs B IpuaHaHuy 1 patudukanym 5 Kasaxcrane.

KaroueBble caoBa: 9KoIM4, MeXAYHapOAHOE YTOAOBHOE IIPaBo, HAIlMOHAaAbHOE 3aKOHOAATeAbCTBO,
Pumckuii cratyT, MexgyHapoAHblit yroA0BHbI cy A, HesaBucumast sxcriepTHas IpyIina o I0puandeckomy
onpeaeAeHNIO DKOIUAA.
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