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European and central Asian countries to publish in Scopus-enlisted journals. Through the
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Introduction

In this paper, the influence of the
requirement and pressure to publishinjournals
enlisted on a Scopus list! for the legal sciences
is analyzed. Continental legal traditions and
their development will be considered. This
paper aims to answer the question of whether
internationalization and commercialization do
not contradict the development of national,
codified legal systems, and whether the
described phenomenon of Scopus suits the
goals that are specific to academic scholars in
the domain of law.

Methodology

As this study is not a pure legal analysis,
its methodology cannot be easily attributed to
one of the traditional legal research methods.
However, to show the broader perspective
and context of the continental legal tradition
in Europe, a comparative study must be
conducted. On the other hand, as the aim of this

paper is to evaluate the requirement to publish
in Scopus-enlisted journals, its relevance for
academic scholars, and the quality of their
work; finally, the impact of this phenomenon
on the legal system and its development, and
the costs—mostly social ones-have to be taken
into consideration; hence, the tool allowing to
reach such a goal is the use of the economic
analysis of law.

Publish or perish in the Scopus—enlisted
journals

In many Eastern European countries and
also in central Asia, the requirement to have
sufficient publications in Scopus-registered
journals amounts to the most important
achievements of academic scholars, necessary
in different stages of the academic career,
for the capability to review the Ph.D. thesis.
Traditional degrees and academic honors lose
their relevance in these countries, and without
publications in the Scopus-enlisted journals,
they are almost worthless.

!Scopus describes itself as ‘a source-neutral abstract and citation database curated by independent subject matter experts’;
see Scopus Fact Sheet (2022), https://www.elsevier.com/__data/assets/pdf_file/0017/ 114533/Scopus-fact-sheet-2022_

WEB.pdf, accessed: 1 June 2023.
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The relevance of Scopus publications is
not only a phenomenon of countries located in
the eastern part of Europe or in Central Asia,
but also, even much less extreme, in some
Western countries. However, Germany, which
is very important for shaping the European
legal tradition, is completely unaffected by the
charm of Scopus. The most relevant journals
in legal sciences are not Scopus listed.> Most
professors have Scopus publications randomly.
From the perspective of their careers, it is
completely meaningless.

In addition, our home country, Poland,
remains outside of the strict Scopus
requirement, although it is ranked in Scopus,
which may help in the national credit system
for scientific journals.* However, the Polish
model has flaws that are not free from political
factors in the process of ranking scientific
journals.*

It was not an accident that the countries of
Eastern Europe and Central Asia were looking
for an external system of academic evaluation.
This need includes several factors related
to the academic structure of these societies.
The academic structure in Eastern Europe
suffered from several serious problems with
the system of academic appointments, the
quality of academic writing, and insufficient
transparency in the process of evaluating
academics and their works.” There was much
information in academia. The national journals
were often not reviewed, and sometimes their
quality was not sufficient. Another factor
was the need to force the national academic
community to become more present in
international academic discussions.

Hence, there was a natural process to
try to overcome these deficiencies by forcing
researchers to publish in journals listed in
international lists. The idea was to rely on
the review systems of the enlisted journals,
their quality requirements, secured by the
operator of the list who permanently monitors
the journals on the list, whether the high
standards are observed. This seemed to be the
cheapest and most efficient way to achieve an
improvement of academic standards without
being forced to reform the whole working
system. The requirement to publish in Scopus-
enlisted journals has become a substitute for
the necessary reforms in academia.

Theneed topublishinScopushad apositive
impact on the quality of national journals,
seeking the privilege to find themselves on this
list. Various formal requirements concerning
journals, a need for internationalization, and
establishing a peer-to-peer review system
were important factors in setting new quality
standards.® However, the general pressure
to publish only or predominantly in Scopus-
enlisted journals has launched a number of
problems, starting to influence not only the
practice of academia, but also the entire legal
system as such.

The task of the wuniversity in the
continental legal system and the Scopus-
requirement

With its discovery at the beginning of the
second millennium, the Corpus Iuris Civilis
started the age of the continental legal tradition
(civil law tradition).” There is a maxim that was
formulated at the beginning of the movement

2E.g. Archiv fiir civilistische Praxis, Archiv fiir biirgerliches Recht, Juristische Zeitung, Neue Juristische Wochenschrift,
Zeitschrift fiir Inmobilienrecht.

3They are necessarily listed on ministerial list and somehow privileged in a view to amount of points obtained by the
author publishing. See Evaluation of the Quality of Scientific Activity — A Guide, prepared by the Team of the Polish
Department of Science of the Ministry of Science and Higher Education, p. 45.

*It is because of the points-based system of evaluation in which the amount of points for a publication in a particular
journal depends on the ministerial decision; see Article 267 of Law on Higher Education and Science [Ustawa o
szkolnictwie wyzszym i nauce], OJ 2023 item 742 [Dz.U. 2023, poz. 742]. This competence has been abused; see M.
Pawlik, Lub czasopisma... teologiczne, czyli dlaczego w nowej punktacji czasopism naukowych wygrywa KUL [Or
journals ... theological, i.e. why KUL wins in the new scoring of scientific journals], OKO.press, 12 February 2021, https://
oko.press/lista-czasopism-wedlug-czarnka, accessed 1 June 2023.

>Which are rooted by the years of Soviet dominance which has shaped the universities.

¢ See selection criteria available at https://www.elsevier.com/solutions/scopus/how-scopus-works/content/content-
policy-and-selection, accessed 1 June 2023.

7For more see A. Padoa-Schioppa, A History of Law in Europe, From the Early Middle Ages to the Twentieth Century,
Cambridge University Press 2017, p. 73-76.
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of the glossators: quidquid non-agnoscit
glossa, non-agnoscit curia: what the comments
to Roman law do not recognize, a judge does
not recognize either.® It is almost a founding
sentence of the legal tradition on the continent.
It stresses the essential role of legal science in
the development of essential formants of the
legal system. A distinctive feature of this legal
tradition is that legal science, the university, is
an important source of the shaping of law.” This
is a distinctive difference from the tradition
of the common law. At US universities, the
dominant way of running legal research is
to focus on the law as a social phenomenon,
which must be analyzed from the perspective
of the impact that the law has on society."
There is no task of legal science to explain
and analyze the law as such, in the way that
continental legal tradition is called a dogmatic
method." In the common law tradition, the
development of law through its interpretation
is the main task of the judiciary and not that
of law professors. Of course, I am doing here
a simplified generalization since the detailed
picture is obviously much more sophisticated.
The different roles of legal science are,
however, an important and distinctive feature
when analyzing the essential components of
the composition of legal systems.

To properly function the continental legal
system, it is necessary for universities and
legal science to fulfill its function in relation
to the national legal system. This observation
limits the internationalization of legal science.
Internationalization has an important objective
in shaping a space for the broader exchange
of thoughts, providing synergistic effects, and

a source of reciprocal inspiration. Through
this comparison, one can achieve important
input for better legislation.’> These undeniable
advantages of internationalization cannot
replace the necessity of developing national
dogmatic research on law and dogmatic
discussion run in the national language of
the state. A system for assessing the quality
of research should not eliminate an essential
formant of the continental system, depriving
the system of law belonging to the continental
legal tradition of one of its constituting pillars.
At least such a fundamental decision must not
be undertaken by the officials, seeking only a
device for improvement of academic research,
without having in mind what does it mean in
the case of the legal sciences to the legal system
itself.

The absolute requirement to publish (as
permission for obtaining a degree or being
a reviewer in the formal Ph.D. procedures)
forces the researcher to neglect the need for
publications in the national field." This forces
researchers to publish mostly in English and
the international public."* This approach
has severe consequences for the internal
legal system. It leads to the reduction or in
a critical development to the disappearance
of the high-quality national legal writing.
Such development has several essential
consequences in the gradual flattening of
the national legal debate, which also has a
direct impact on international input from
the respective country in the international
debate.” A real internationalization of the
discussion requires researchers to be able
to say something important. Being able to

8 The most significant work to which the maxim refers is Glossa ordinary. For more see ibid., p. 81.

?].M. Smits, What Is Legal Doctrine? On the Aims and Methods of Legal-Dogmatic Research, (2015) Maastricht European
Private Law Institute Working Paper, n. 6, p. 10-11. An exceptional example of role of academical doctrine in shaping the
existing law is the Polish Codification Committee [Komisja Kodyfikacyjna]; see F. Zoll, O polskiej cywilistyce na stulecie
polskiej niepodlegtosci, czyli kilka uwag na temat geniuszu mrowiska [On the Polish civil law doctrine for the centenary
of Polish independence, i.e. some remarks on the genius of the anthill], (2020) 1 Panistwo i Prawo, p. 8-15.

10See T.C. Grey, Modern American Legal Thought, (1996) The Yale Law Journal, vol. 106, p. 497-502. From this point of
view interesting may be the results of survey on teaching techniques in American law schools published in the same year;
see S.I. Friedland, How We Teach: A Survey of Teaching Techniques In American Law Schools, (1996) Seattle University
Law Review, vol. 20, p. 20-25. These trends are reflected in the present-day shape of legal science in common law systems.
1 See J.M. Smits, fn. 9, p. 13-16

2 K. Zweigert, H. Kotz, Introduction to Comparative Law, Oxford University Press 2011, p. 16-17.

13 Scopus publications are important for the evaluation of the university and the scholar himself as he benefits from points
accorded to Scupus-listed journals; see Evaluation of the Quality of Scientific Activity — A Guide, fn. 3, p. 45, 106.

4 See F. Zoll, fn. 9, p. 16.

15 To truly play a role and contribute in the international discussion one has to be an expert in his/her domestic law.
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say something important requires a national
discussion on the legal system to flourish.
The real depth of the national legal dispute
can be forged in the national language in
the exchange of thoughts and concepts.'
Such discussions are typically of limited
interest to the international community. It is
naturally more interested in the results of such
discussions, but it is unable to participate in
the discussion itself. The internationalization
of the dispute in the framework of the legal
sciences is a very important factor for the
healthy development of the national legal
system.”” The balance between national
scientific debate and internationalization must
be sufficiently observed.

The pressure to publish in Scopus-ranked
international law journals as practically the
only way to be promoted or having a chance
for an academic career destroys this balance
and harms the development of national law
and consequently the ability of the researcher
coming from such a system to take part in
the international debate. It is quite natural
that to make an academic paper attractive to
an international audience, another approach
to the text is required, which is the case at
the national level. The most common way to
publish in the international journals the papers
on the law in countries of the Eastern Europe
or Central Asia is to make a kind of report
on the certain legal area in the respective
country.”® Such reports are undeniably useful

as sources of information, but their scientific
value is limited. The facilitation to get a first
glance at the legal system for foreigners not
knowing the local language and the local
circumstances.” There are, however, also other
papers that try to draw on the basis of the
local system, more general conclusions being
feasible to participate in international debate.
The global impact of such texts should not be
overestimated (there are, of course, important
exceptions).?® There are also papers on
international and global laws. It is easier if the
country is a member of a certain international
organization, and it is natural that researchers
from this country should take partin the debate
concerning the supranational issues relevant
to their country.?! Despite this, there is always
the possibility of publishing papers belonging
to the “law & something” art of research.” It
enriches the international and probably also
a national debate, but cannot replace the core
dogmatic analysis.

The costs of the monopoly

In the market of ideas, the creation of
monopolies or duopolies always has a harmful
impact. From the lawmaker’s perspective,
it is not a good practice to pass legislation
explicitly naming one or two businesses and
providing lists of journals. It has launched a
number of strange deformations on the market
and conflicts of interest. A policy forcing
publications only in listed journals run by

16F. Zoll, fn. 9, p. 16-17. The question of language used is also a problem concerning advisability of comparative legal
studies; see P. Legrand, La comparaison des droits expliquée a mes étudiants [Comparative law explained to my students]
(in) Comparer les droits, résolument [Comparing the laws, resolutely], P. Legrand (ed.), PUF 2009, p. 214-216, 237-238.
17 The relevance of comparative studies was mentioned. Furthermore, general impact of internationalization of academic
work should be indicated; see C. Kerr, The Internationalisation of Learning and the Nationalisation of the Purposes of
Higher Education: Two ‘Laws of Motion” in Conflict? (1990) 1 European Journal of Education, p. 10-12.

18 Such reports are present in the well-known Journal of European Consumer and Market Law (EuCML) which is not
ranked on the Scopus either.

1 It is the aim of the books comparing transposition of European Union’s directives in the member states; see e.g.
European Product Liability. An Analysis of the State of the Art in the Era of New Technologies, P. Machnikowski (ed.),
Intersentia 2016.

2 Important may be the ones trying to deal with issues which arise in parallel in different countries, while the way of
dealing with them differs. Interesting example — as it is a phenomenon characteristic for the Eastern European countries
out of the Euro zone — concerns the foreign currency loans. In serach for a best solution see Part 2 in Protecting Financial
Consumers in Europe, P. Tereszkiewicz, M. Golecki (eds.), Brill 2023.

# The most obvious example is the European Union, where academic debates engage scholars from several member-
states as the problems cannot be solved otherwise than on the supranational level. That was the case for the platform
economy; see Ch. Busch, H. Schulte-Nélke, A. Wiewiérowska-Domagalska, F. Zoll, The Rise of the Platform Economy: A
New Challenge for EU Consumer Law?, (2016) 1 EuCML, p. 3-10.

2 On the possible co-disciplines see R.A. Posner, The Decline of Law as an Autonomous Discipline, (1987) Harvard Law
Review, vol. 100, p. 767-769. See also ].B. Baron, Law, Literature, and the Problems of Interdisciplinarity, (1999) The Yale
Law Journal, vol. 108, p. 1084-1085.
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the companies explicitly named by law,” has
created an unhealthy market for publications.
Researchers are forced to pay for the possibility
of publication of an essential amount of
money.** It forces the creation of authors’
cooperatives based on their financial ability,
not necessarily on academic competences. This
does not mean that the journals listed on the
list are the most important journals in a given
area of law. Leading German,* Polish,? or even
French”journals are not listed on these indexes
which are often required by the legislation of
the countries of the region. The real impact of
this research on internationalization is limited.
Itis difficult to accept the idea that a researcher
must pay for publication in a journal. In the
majority of the journals in Western Europe, the
publications are for free (it is a little different
from monographs — sometimes the publishers
require participation in costs).*® The cost
of such publications in listed journals has
a prohibitive effect. The fact that not many
journals are really interested in texts from the
region raises prices to an inappropriate level.
The reason for this is the lack of a reasonable
system in each country.

Unnecessary burden on the Ph.D.
students

A requirement to publish an article to be
admitted to the Ph.D. exam or defense exists in
Poland (but it does not need to be a “Scopus”
journal),” but not in Germany. However, this
was not a reasonable requirement. The Ph.D.
dissertation itself should prove that a young
scholar is able to conduct autonomous research

and produce innovative results. A requirement
for publication in one of the listed journals (on
the lists of the private companies, required by
law) questions the ability of the own system
to evaluate this achievement. If the system is
not reliable, it must be revised, but it should
not distract the candidates from the full focus
on preparing the Ph.D. work. Such a burden
should not be financial.

Conclusions: From the formal assessment
to the real evaluation

The parametrization of academic research
is an understandable reaction to various
abuses of academic freedom, systems of
academic appointment, corruption, and so
on. It is an attempt to increase the quality of
academic performance without reshaping
the system of academic career and systems
of assessment of achievements. It is also an
attempt to bring about an external, foreign
perspective. However, the results were not
satisfactory. Definitely, the requirement to be
accepted by recognized lists has a positive
impact on the quality of the journals. A key
to reform the system lies in the transparent
process of academic appointments on a
competitive basis, and substantial and not only
a formal assessment of the academic record
of the candidates. The law should provide
certain quality requirements for journals
(e.g., independent peer-to-peer review), but
the organization of such journals should
also be a task of academia, providing free
access to them. A country should encourage,
with all available, academic debate on law.

» It is a case for Poland even if not all journals are Scopus-enlisted and monopolistic tendencies are broken by the
universities” journals financed with public funds; cf. fn. 4 and see List of Scientific Journals and Peer-Reviewed
Proceedings of International Conferences [Wykaz Czasopism Naukowych i Recenzowanych Materiatow z Konferengji
Miedzynarodowych] available at https://www.gov.pl/web/edukacja-i-nauka/nowy-rozszerzony-wykaz-czasopism-
naukowych-i-recenzowanych-materialow-z-konferencji-miedzynarodowych, accessed 1 June 2023.

% In the form of so-called Article Processing Charges (APC) allowing an open access publication; see G. Beasley, Article
processing charges: A new route to open access?, (2016) 36 Information Service & Use, p. 164-165. However, for many
scholars — regardless of their field of research — such charges may be the barrier for publishing and developing their
academic career; see V.K. Jain, K.P. Iyengar, R. Vaishya, Article processing charge may be a barrier to publishing, (2021)
14 Journal of Clinical Orthopaedics and Trauma, p. 14-16.

» See fn. 2.

% E.g. Kwartalnik Prawa Prywatnego, Monitor Prawniczy, Przeglad Prawa Handlowego, Przeglad Sadowy, Studia
Prawa Prywatnego, Transformacje Prawa Prywatnego.

7 E.g. Gazette du Palais, Recueil Dalloz, Revue trimestrielle de droit civil.

#See e.g. for the publisher of our maternal Jagiellonian University, https://wuj.pl/dla-autorow/wyslij-prosbe-o-kalkulacje,
accessed: 1 June 2023.

¥ See Article 186 para. 1 pt. 3(a) of Law on Higher Education and Science [Ustawa o szkolnictwie wyzszym i nauce], OJ
2023 item 742 [Dz.U. 2023, poz. 742]. However, it may be a Scopus-listed journal.
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The essential improvement of quality must
tirst happen domestically because it creates

to supervise the quality of journals, there
should be a list of requirements that should be

solid fundamentals for participation in
international debate. There are thousands of
highly recognized law journals in the world
that are not ranked in privately run lists or
registers. In legal sciences, in the continental
legal tradition, an important role plays in
publications in the form of commentaries or
other books that are also not included in the
system.* Therefore, quotation indexes in legal
sciences often do not reflect the real position of
a researcher in the domain of law.

Prestige should be built up by real and
non-registered quality. If there is a need

fulfilled, but not referring to the registers run
by private companies with their own specific
interests. The key is the organization of
academia with a transparent and competitive
process of recruitment. Every system must
support a high-quality national discussion
of the law. The results of this discussion
enrich international discussion and produce
useful international feedback. However, this
process cannot be reversed. At present, this
is unfortunately the case in many countries of
Eastern Europe and Central Asia.
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Dpeaepuxk loan, Marzeii bysiabckit
Heearon yrusepcumemi, Kpaxos, IToavuia

Scopus-Ta Xapmusiaay TaaaObl )KoHe KOHTMHEHTTIK KYKBIKTBIK A43CTYP: KapaMa
KayiIIbIAbIK?

Angarna. Makaaaga Scopus gepekrep OasachlHa eHrisiareH XXypHadaapda kapusiaay yurin HIsirsic
Eypomna >xane OpTtaabik A3us eadepiHjeri KYKBIK cadachlHAa FRLABIMY KBI3BIFYIIBLABIKTapBI Oap akaleMMK
raapiMAap MeH PhD gokropaapbiHa pecmu Tasamnrap MeH OeiipecMu KbIchIM ¢peHOMeHi TaadaHaAbl. JKblagap
©Te OpKEeHMETTi KYKBIKTBIK A9CTYPTe JKaTaThlH eljepe aKadeMUK FaabIMJap epeKille pea aTkapa 6acraabl.
Anzaiiga, 6ya mapaaap Scopus mngesicblHa KalIbl Keaedi. Makaaaga Scopus TaaantapblHaH TyBIHAQTBHIH
TOCiA MEH a3aMaTTHIK-KYKBIKTBIK A9CTYPi Oap easepaeri 3aHrep raapiMAapAaH KyTiAeTiH TocCiA apachIHAAFbI
BIKTMIMA/ TeHTepiM KapacThIpbllajbl, OMTKeHi Scopus-Ta TipKeAreH >KypHaaAJdapAarbl >KapusidaHbIMAapFa
HeTi3aeareH O6araaay >Kylieci YATTBIK KYKBIKTHIK JKylielepre 3MsIH KeATipyi MyMKiH.

Tyiin ce3gep: Cromyc, akageMUAABIK XYpHal, KYKBIKTBIK 49CTYP, a3aMaTThIK KYKBIK, FaAbIMAapAbIH
KO3-Kapackl.

Dpeaepuxk ILoab, Manieit bysiabckmin
Seearoncxuil yrusepcumem, Kpaxos, Ilorvuia

TpeOoBaHue myOanKanum B Scopus ¥ KOHTMHeHTaabHasl IIpaBOBasi TpaaVIIvsL:
nOpoTusopedne?

Annoranmst. B cratbe anaausupyercst penomen popmMaabHOIo TpedosaHms 1 HepopMaAbHOIO JaB-
AeHMsI Ha aKaAeMUIecKnx yaeHsix 1 PhD 40KTOpOB ¢ HaydHBIMY MHTEpecaMit B 004aCTu IIpasa B CTpaHax
Bocrounoit Esponsl u LlenTpaasHoit Asun 445 yOAMKaI[Uy B JKypHaaaX, BKAIOYeHHBIX B 6a3y Scopus. C
rojaMu B CTpaHax, IpUHaAJAe>XXallliX K TaK Ha3plBaeMOJ NVIBUAVICTUYECKOI! IPAaBOBOI TPpajuLiy, 0COOYIO
POAb CTaAu UTPaTh yueHble-akageMuKku. OAHaKO DTU MepsI IIPOTUBOpeYaT ngee Scopus. B craTre paccma-
TpUBaeTcsl BO3MOXKHEI OalaHC MeXK4y ITOAXOAOM, BEITEKAIOIIVM M3 TpeOOBaHMIT Scopus, I IOAXOAOM,
OKIJaeMbIM OT YUIeHBIX-IPaBOBEAOB B CTpaHaX C TPajULIMAMU TPa’kAaHCKOTO ITpaBa, IIOCKOABKY CHCTe-
Ma OLIeHKJ, OCHOBaHHas Ha ITyOAMKALMAX B KypHadax, 3apericTpUpOBaHHEIX B SCOpUS, MOXKET HaHeCTH
yiep6 HalllIOHAABHBIM IIPABOBBIM CHUCTEMAaM.
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OIl€HKa y4J€HbIX.
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