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Problems of implementation by insurers of the right of recourse
to the person who caused the damage

Abstract. The authors of this article analyze the current legislation in the field of civil liability
insurance of vehicle owners in terms of the use of the insurers’ right of recourse to the person
who caused the damage. Article 28 of the Law “On Compulsory Insurance of Civil Liability
of Vehicle Owners” dated July 1, 2003 regulates the recovery of insurance payment by way of
recourse (regress claims). Analysis of the practice of implementation by insurers of this right
in court has revealed some shortcomings and imperfections of the Article 28 of the Law under
consideration. As a result, the authors of the article offer recommendations for improving the
rules governing the relations associated with the implementation by insurers of their right of
recourse to the insured (insured).

The introduction of the institution of compulsory insurance of civil liability of vehicle owners
has significantly reduced the burden on the judicial system in terms of disputes on recovery of
damage caused as a result of a traffic accident. However, in the judicial practice on this type of
insurance, many questions arise. The recommendations in the article are based on the results of
court disputes involving the author of the article.
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Introduction

Insurance of civil liability of vehicle owners is one of the types of compulsory insurance in
the Republic of Kazakhstan. Relevant relations are regulated by the special Law “On Compulsory
Civil Liability Insurance of Vehicle Owners” of July 1, 2003 (hereinafter the Law) [1].

Object of compulsory civil liability insurance of vehicle owners is property interest of an
insured person. Property interest of the insured is associated with the obligation established
by the civil legislation of the Republic of Kazakhstan to compensate for harm caused to life,
health and (or) property of third parties, as a result of operation of a vehicle (source of increased
danger) [2].

In judicial practice, as noted by judges, a large proportion of cases on claims of insurance
companies to policyholders on the recovery of insurance payment by way of recourse (recourse
claims) [3].

The analysis of judicial practice and analysis of the activities of insurance organizations will
allow to identify problems in the current legislation and to develop recommendations for their
elimination.
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Research methodology

The methodology of the study is a set of approaches and methods, which in their interaction
are designed to most accurately contribute to the analysis of the problems of insurance legislation
of the Republic of Kazakhstan. The main methods of legal research in writing this article were
methods of legal analysis and the comparative legal method, which allowed to conduct a study
of the practice of application of insurance law.

The normative comparison allowed to make conceptual conclusions about the characteristics
of insurance law norms and the position of insurance law in the system of Kazakhstani law.

The concrete sociological method made it possible to collect, process and analyze the
practical material of judicial practice.

The study includes the systematization of results and the formation of scientific proposals
for improving insurance legislation. The results of judicial practice of realization by insurers
of the right of return claim to the insured (insured), and also proposals on optimization of the
normative-legal mechanism of regulation of the corresponding relations are systematized.

Discussion

The right of claim back to the person who caused the damage is regulated by Article 28 of
the Law [1, Article 28]. Paragraph 1 of Article 28 defines an exhaustive list of cases of the insurer’s
return claim to the insurant (insured) within the amount paid.

However, based onthejudicial practice of applying Article 28 of the Law for theimplementation
of the insurers’ right of recourse to the insured (insured), we believe that the current 28th article
of the Law requires improvement. Let us outline a number of joint recommendations with
company management aimed at improving the current Law and, accordingly, increasing the
effectiveness of insurance services in Kazakhstan.

As practice shows, the greatest public danger is represented by driving while intoxicated,
transport accidents committed by such persons often lead to serious consequences, causing
harm to health and death. In our opinion, it is necessary to make an addition to subparagraph 2)
of paragraph 1 of Article 28 of the Law under consideration. The addition of this subparagraph
“the civil liability of the insured (insured) occurred as a result of driving a vehicle in a state of
alcoholic, narcotic or substance abuse” [1] with the following expression “either the fact of the
use of a psychoactive substance (substances) by the insured (insured) has been established, or
the insured ( the insured) has not complied with the requirement of the Road Traffic Regulations
of the Republic of Kazakhstan [4] to prohibit the driver from consuming alcoholic beverages,
narcotic or psychotropic substances after a traffic accident in which he is involved” will reduce
the cases of psychoactive substance use by drivers and minimize serious consequences, and will
also allow to stop illegal attempts of persons to avoid the liability provided for by law, including
the satisfaction of the right of the insurer’s return claim.

The need for this addition is due to the fact that in practice there are cases when a person,
driving a vehicle while intoxicated, committing an accident and causing damage, without waiting
for the police, deliberately, in the presence of witnesses drinking alcohol. Upon the arrival of
the police officers, the said person falsely testified that he was driving sober, and that he had
consumed alcohol after the accident, because he was agitated. Subsequently, the court, due to
the lack of evidence of a person driving a vehicle in a state of intoxication, that is, a violation
provided for by part 3 of Article 608 of the Code of the Republic of Kazakhstan on Administrative
offenses [5], is forced to impute to the culprit “failure by the driver of the duties provided for by
the legislation of the Republic of Kazakhstan in the field of road traffic ...” in part 1 of Article
611 of the Code of the Republic of Kazakhstan on Administrative offenses [5, part 1 of Article
611]. As a result of the application of this article to the offender, the insurer has no grounds for
returning the insurance payment.

The next point to which we would like to draw your attention is subparagraph 4) of
paragraph 1 of Article 28 of the Law. The wording of this subparagraph reads: “in the course of
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court proceedings it was established that the insured accident was caused by technical defects
of the vehicle, of which the insured (insured) knew or should have known”. In this wording,
the expression “it was established during the trial” means that the norm can only be applied
to insured events that occurred as a result of technical malfunctions of the vehicle, which were
established during the trial. However, there are cases when, as a result of a traffic violation by a
person, which negligently caused moderate harm to health [6, subpar. 12) Art. 3] of a person, the
criminal case may be terminated at the stage of pre-trial investigation (after reconciliation of the
parties), during which a technical malfunction of the vehicle that occurred before the accident
should be established.

Such cases do not fall within the scope of the norm in question. Therefore, we propose that
the phrase “in the course of the trial it was established” be excluded from the rule.

Further, the expression “knew or ought to have known” in the wording of subparagraph
4) of paragraph 1 of Article 28 of the Act, implies the imputation of knowledge of the presence
of the malfunction of the vehicle. The fact that the insured (the insured) “knew or should have
known” is impossible to establish, much less prove. Failure is most often possible to establish by
carrying out a special study. However, often with the connivance of the body that initiated the
case of an administrative offense, the court that considers it, such a study is not appointed. The
court does not investigate the circumstances of the malfunction, whether the person who caused
the accident knew about it or not, the “judicial act” only describes the event of the accident,
such as “...driving a car of the brand ... allowed the wheel to fly out, which collided with the car
behind the moving car, resulting in material damage ...”.

At the same time, according to the Regulatory Resolution of the Supreme Court of the
Republic of Kazakhstan dated 06.10.17 No. 8 “On judicial practice in disputes arising from
insurance contracts” [7], evidence that the insured event occurred due to technical malfunctions
of the vehicle, about which the insured (the insured) knew or should have known, are provided
to the court by the insurer.

Given that the insurer is not involved in the investigation of the circumstances of an
accident either at the stage of initiating a case on an administrative offense or at the stage of its
consideration, if there is the above “judicial act” “on a wheel that has flown out”, at the claim
of the insurer for the return of the insurance payment made, the court, in the insurer refuses to
satisfy the right of a return claim, since the very fact of a wheel falling out is not recognized as
a technical malfunction, since this circumstance is only a consequence of a possible technical
malfunction, for example, loosening of the fixing bolt or its absence, which the court or body
considering the case of an administrative offense did not investigated.

Note, the current wording of the basis of the right of recourse allows a dishonest driver
or owner of the vehicle, in the process of driving on the road to allow the wheels and other
mechanisms (elements) to fall out of the driven vehicle, thereby causing harm to other road users
and not be liable to them financially, which leads to a sense of impunity and ineffectiveness of
the Law.

On the basis of the foregoing, we consider it expedient to set forth subparagraph 4) of
paragraph 1 of Article 28 of the Law in the wording “insured accident occurred due to failure of
the insured (insured) to ensure reliability of the operated vehicle, including its serviceability”,
excluding expressions which complicate or even make it impossible to apply this norm in practice.
The wording “reliability” included in the subparagraph follows from paragraphs. 2) paragraph 3
of the Rules for the technical operation of motor vehicles, approved by the Order of the Minister
for Investment and Development of the Republic of Kazakhstan dated April 30, 2015, No. 547 [8].
According to the Rules, “reliability is the technical condition of units, assemblies and parts of a
motor vehicle, ensuring the performance of specified functions, maintaining performance within
the established limits, under specified operating modes and operating conditions, maintenance,
repair and storage”.

Thus, the proposed change is caused by law enforcement practice, is fully consistent with
the requirements of the legislation in the field of traffic and vehicle operation. Moreover, this
change will increase the effectiveness of the Law and will contribute to road safety.
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Along with the above, subparagraph 7) of paragraph 1 of Article 28 of the Law also requires
improvement based on law enforcement practice. When the court considers a case on violation
of traffic rules, the wording of this paragraph “the person driving the vehicle fled the scene of
the traffic accident” prompts the court, when issuing a decision in the case of an administrative
offense, to illegally re-qualify the actions of the guilty person from “leaving the driver in violation
of the Rules of the Road [ 4] the scene of a traffic accident” under part 2 of Article 611 of the Code
of Administrative Offenses of the Republic of Kazakhstan to part 1 of the same article “failure
by the driver to fulfill the obligations stipulated by the legislation of the Republic of Kazakhstan
in the field of traffic, in connection with a traffic accident in which he is a participant” [5 | on
the basis of the lack of intent of the perpetrator to escape from the scene of an accident. Thereby
the court, in the interests of the guilty person, excludes the possibility of the insurer to apply the
right to reverse the claim due to non-recognition of the person guilty under Part 2 of Article 611
of the Code of Administrative Offenses of the Republic of Kazakhstan [5] and lack of evidence
from the insurer of the intent of the person to escape from the scene of the accident.

Consider the following. The right of a claim against the person who caused the harm arises
from the insurer who made the insurance payment, in accordance with subparagraph 8) of
paragraph 1 of Article 28 of the Law, if “a person driving a vehicle and sent for examination
to establish the fact of using a psychoactive substance and being intoxicated, without good
reason, such an examination did not pass” [1, p. 8) subparagraph 1 of Art. 28]. Moreover, we note
that subparagraph 6-1 of paragraph 2 of Art. 16 of the Law of the Republic of Kazakhstan “On
Compulsory Insurance of Civil Liability of Vehicle Owners” directly provides for the obligation
of the insured to immediately undergo a medical examination to establish the fact of using a
psychoactive substance and being intoxicated when a traffic accident occurs.

However, in practice, there are quite often cases when traffic police officers, when registering
a traffic accident, do not issue directions to road accident participants for examination. In such
cases, the wording contained in the norm under consideration “and directed for examination”
allows unscrupulous drivers to avoid liability for the return of the insurance payment made. As
a rule, persons avoiding the examination are under the influence of alcohol or drugs, which is
recorded by ambulance doctors who go to the scene of an accident. The courts, when considering
administrative materials to confirm the fact of intoxication, accept only conclusions issued in
accordance with the Rules for conducting a medical examination to establish the fact of the
use of a psychoactive substance and the state of intoxication [9], as well as subsequently when
considering civil claims. In other words, in the absence of an examination report issued in
accordance with these Rules, it is impossible to confirm the fact of alcoholic or other intoxication.

Therefore, we consider it appropriate to strengthen the obligation of the insured in the event
of a traffic accident to immediately undergo a medical examination to establish the fact of using
a psychoactive substance and intoxication, provided for in subparagraph 6-1 of paragraph 2 of
Art. 16 of the Law of the Republic of Kazakhstan “On Compulsory Insurance of Civil Liability
of Vehicle Owners”. For this purpose, we propose to change the wording of subparagraph 8) of
paragraph 1 of Article 28 of the Law to read as follows: “a person driving a vehicle has refused to
undergo an examination to establish the fact of the use of a psychoactive substance and the state
of intoxication or has failed such an examination without a valid reason”. The proposed wording
of subparagraph 8) of paragraph 1 of Article 28 of the Law will ensure effective application of
legal mechanisms of consciousness and responsibility among drivers along with responsibility
for failure to comply with the law.

Analysis of the practice of insurance legislation shows, in particular Article 28 of the Law
regulating the right of recourse to the person who caused the damage, that paragraph 1 does not
provide all cases of possible recourse to the person who caused the damage, when such person
is the driver of the vehicle through whose fault the accident occurred.

We are referring to cases where the driver of the vehicle allows spontaneous movement of
the vehicle, as a result of which causes significant damage to other road users. Note that the
obligation of the driver not to leave the vehicle without taking measures to exclude spontaneous
movement of the vehicle is regulated by paragraph 2.1.3 of the Rules of the Road [4].
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We consider it necessary to draw attention to the fact that taking measures to keep the
vehicle stationary using the hand or parking brake in the situation of parking or briefly leaving
the vehicle is a basic knowledge and mandatory action for a person allowed to drive a vehicle.

However, often drivers do not comply with the prescribed obligation, allow the vehicle to
move spontaneously, thereby causing significant damage to other road users, which the insurer
must compensate. By knowingly violating this requirement of the rules of the road, the driver
is certainly aware that the allowed violation may be followed by harmful consequences for
other road users, to which he is indifferent. At the same time, the unscrupulous driver hopes to
compensate for the damage caused at the expense of the insurance company. In this regard, we
consider it necessary to amend the Law on the basis of the right of recourse and to supplement
paragraph 1 of Article 28, subparagraph 9). We propose the following wording of this sub-
paragraph: “the insured event occurred as a result of spontaneous movement of the vehicle”.

Results

As a result of research of judicial practice and activities of insurance organizations on
application of Article 28 of the Law, the following changes and additions to the mentioned
Article are suggested:

1) to supplement subparagraph 2) of paragraph 1 of Article 28 of the Law with the following
expression “or the fact of use of psychoactive substance(s) by the insured (insured) is established,
or the insured has not fulfilled the requirement of the Traffic Rules of the Republic of Kazakhstan
on prohibition to use alcoholic drinks, narcotic or psychotropic substances after a road traffic
accident in which he was involved”;

2) to amend the wording of subparagraph 4) of paragraph 1 of Article 28 of the Act as
follows: “the insured event occurred due to a failure of the insured (insured) the reliability of the
vehicle operated, including its serviceability”;

3) to amend the wording of subparagraph 7) of paragraph 1 of Article 28 of the Law as
follows: “the person driving the vehicle has left the place of the road traffic accident, to which he was a
participant (if it was not related to the provision of medical assistance to the injured person)”;

4) to amend the wording of subparagraph 8) of paragraph 1 of Article 28 of the Law to read
as follows: “a person driving a vehicle refused to undergo examination to establish the fact of
use of a psychoactive substance and the state of intoxication or failed such examination without
a valid reason”;

5) to supplement paragraph 1 of Article 28 with subparagraph 9) “the insured event occurred
as a result of spontaneous movement of the vehicle”.

Conclusions

Thus, as a result of the conducted research of court practice related to the claims of insurance
companies to insured persons for recovery of insurance compensation by way of recourse (regress
claims), as well as of analysis of norms of current legislation governing relations connected with
compulsory insurance of civil liability of vehicle owners, certain drawbacks of Article 28 of the
Law governing the procedure of realization by insurers of the right of recourse against a person
who caused damage have been revealed. Analysis of the activity of insurance organizations,
in particular the insurance company JSC “Insurance Company Eurasia”, along with the study
of judicial practice, allowed to develop recommendations to improve Article 28 of the Law. We
hope that the recommendations set out in this article will be implemented, which will affect the
effectiveness of the application of Article 28 of the Law. In other words, the relations related to
the right of recourse to the person who caused the damage will be improved.
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CakTaHABIPYIIbIAaPABIH 3UsH KeATipreH ajaMfa Kepi Taaar KOIO KYKBIFBIH iCKe achIpy
Maceaeaepi

Anaatna. Ocsbl OaIlThIH aBTOpPAaphl CaKTaHABIPYIIBLAAPADBIH 3MSTH KeATipreH agaMra Kepi Tadarn Koo
KYKBIFBIH I1aliJaAaHysl Oeairinge Keaik Kypaajapsl MeAepiHiH a3aMaTTHIK-KYKBIKTHIK >KayallKepIIidiria
CaKTaHABIPY caJachbIlHAArbl KOAJAHBICTAFbl 3aHHaMara Taagay >Kypriseai. 2003 >xprarsr 1 miageaeri
«KOJiK Kypaaaapsl MeAepiHiH a3daMaTTLIK-KYKBIKTBHIK >KayallKepIIiAiriH MiHAETTI caKTaHABIPY TypaAbl»
3aHHBIH 28-6a0bI Kepi Tadall (perpeccusAblK TalanTap) TOpTiOiMeH caKTaHABIPY TOAeMiH OHAIpiN aayAbl
peraamentreiiai. CaxraHABIPYIIbLAAPABIH COTTA OCBI KYKBIKTHI iCKe achIpy TaKipuOeciH Taajay 3aHHBIH
28-6a0ObIHBIH KelIOip KeMIIiAikTepi MeH KeMIIliAiKTepiH aHbIKTayfa MYMKiHAiK Oepai. HoTiokecinae makaaa
aBTOpAaphl CaKTaHABIPYIIbLAAPALIH CaKTaHYIIbIFa (CaKTaHALIPLIAYIIbIFa) Kepi Tadall KOIO KYKBLIFBIH
icke acpIpybIHa OallaaHBICTBI KaTBIHACTapAbl PETTENTiH HOpMaJdapAbl KeTiaAipy OOMBIHINA YCBIHBIMAAP
YCBIHADL.

Keaik kypaasapbl mesepiHiH a3aMaTTBIK-KYKBIKTBIK >KayalKepIIidiriH MiHAeTTI caKTaHABIPY
MHCTUTYTHIH CaKTaHABIPY 3aHHaMacblHa €HTi3y >K0A-KOaAiK OKMFachl cadjapblHaH KeATipiaTeH 3adaa/bl
©HAIpill aay Typaasl JayAapAbl Kapay OeAiriHae coT >KylieciHe JKYKTeMeHi aliTapAbIKTall a3aifTTeL. Aaarija,
CaKTaHABIPYABIH OCBI Typi OOMBIHIIIA COT ITPaKTUKAChIHAA 941 e KOIITereH 4ayAbl Maceaelep TybIHAAMADL.
«Keaik Kypaagaps! neaepiHiH azaMaTTHIK-KYKBIKTBIK >KayallKepIIidiriH MiHAeTTi caKTaHABIPY Typaab»
3aHHBIH 28-0a0biHa e3repicTep MeH TOABIKTHIPYJAap €HTi3y TypaAbl YCBIHBIMAAp MaKaJa aBTOPBIHBIH
KaThICybIMeH OOAFaH COT AayAapBIHBIH HoTU KeAepi OOMbIHIA HeTi3AeATeH.

Tyiin ce3aep: MiHAeTTI caKTaHABIPY, KOAiK KypaadapblHBIH Meadepi, aszaMaTTBIK-KYKBIKTBIK
>KayallKepIigik.
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IIpoGaembl peaan3anyy CTpaxoBIIMKaMH IIpaBa OOpaTHOTO TPpeOOBaHNA K AMILY,
OPUYVHUBIIEMY Bpea

AnHoTanus. ABTopaMy HacTOsAIIIeN CTaTbyl IIPOBOAMTCA aHaAU3 AeICTBYIOIIero 3aKoHOAaTeAbCTBa
B 00JacTM CTpaxOBaHMs I'Pa’kAaHCKO-IIPABOBO OTBETCTBEHHOCTU BAaAeAblieB TPAaHCIOPTHBIX CPeACTB
B YacT! MCIIOAB30BaHM:I CTPaXOBIIMKaMM IIpaBa OOpaTHOrO TpeOOBaHM: K AUILY, IPUYMHUBIIEMY
Bpea. Crarpsa 28 3akoHa «O0 00s13aTeAbHOM CTPaXOBaHMIU TIPa’kAaHCKO-IIPABOBOM OTBETCTBEHHOCTU
BAaJe/blleB TPaHCIIOPTHBIX cpeAcTB» oT 1 mioas 2003 rosa peraaMeHTHpPYeT B3bICKaHME CTPaxoBOIL
BBITLAATEI B ITIOpsAAKe 0OpaTHOTO TpeboBaHms (perpeccHsle TpeOoBaHMs). AHAAM3 TPAKTUKA peaan3alinu
CTpaxoBIIMKaMI AaHHOTO IIpaBa B CyJe I03BOANA BBIABUTH HEKOTOpPble HeJOCTaTKM 1 HeCOBepPIIeHCTBO
paccMmaTpuBaeMoli ctaTey 28 3akoHa. B pesyaprare 9TOro aBTOpaMu craThi IpeAA0KeHbl peKOMeHAaIum
I10 COBEPIIIeHCTBOBAHNIO HOPM, PeryAUpPYIOIINX OTHOIIIEHN:], CBsI3aHHbIe C peaan3aliyiell CTpaxoBIIKaMu
CBOETO IIpaBa 0OpaTHOTO TpeOOBaHMUsI K CTpaxoBaTeAlo (3aCTpaxOBaHHOMY).

BBeaenne wmHCTUTYTa 00A3aTEABHOTO CTPaxOBaHMS I'Pa’kAaHCKO-IIPaBOBOM OTBETCTBEHHOCTU
COOCTBEeHHMKOB TPaHCIIOPTHBIX CPEACTB B CTPax0BOe 3aKOHOAATeAbCTBO CYIeCTBEHHO CHU3MAO HATrPy3Ky
Ha Ccy4e0HYIO CCTeMY B 4acT! PacCMOTPEHNs CIIOPOB O B3bICKaHUM yIlepOa, IPUYMHEHHOTO B pe3yabTaTte
AOPO>KHO-TPaHCIIOPTHOrO rpouciiectsust. OgHako B cyAeOHOI ITpakTUKe 110 AaHHOMY BUAY CTPaXOBaHMs
BCe ellle BO3HMKaeT MHOI'O CIIOPHBIX BOIIPOCOB. PexomMeH alny o BHeceHNM M3MeHeHNiT U AOTI0AHeHUI B
crartpio 28 3akoHa OOOCHOBAHEHI 110 pe3yabTaTaM CyAeOHBIX CIIOPOB C yJacTueM aBTOPOB CTaTbI.

Karouesnle caoBa: oOs13aTeabHOe CTpaxoBaHIie, BAajeAbIlbl TPaHCIIOPTHBIX CPeACTB, TPakKAaHCKO-
IIpaBOBasl OTBETCTBEHHOCTD.
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