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Since the German Federal Constitutional Court did substantially change its interpretation of
human rights, insisting upon a core of absolute protection within each and every human right,
institutional safeguards of human rights in criminal procedure had to be amended, leading to a
new emphasis on the principle of proportionality. While this is a trend that is mainly concerned
with serious crime, lesser offenses are subject to widespread procedural decriminalization. Such
widespread decriminalization is only possible because the role of the victim was newly assessed.
Newfound possibilities to actively participate in criminal procedure or to interact with criminal
procedure increase acceptance for procedural outcomes apart from criminal sentencing.
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Introduction

After having taught Criminal Procedure
Law and related subjects in East Asia for more
than 20 years, the author got used to looking
at German Criminal Procedure Law from afar.
Being a German by descent, the author was
always asked to make at least some reference
to the German example. By doing so, it became
obvious that many related questions shift in
their importance. What is really interesting
in such a situation is often not a specific
paragraph, but a mindset that expresses itself
through Criminal Procedure Law and its
relevant changes. Therefore, this article is less
concerned with specific dogmatic or normative
questions, but with important and overarching
trends within Criminal Procedure Law and

its constant efforts of finding normative and
practical answers to a changing society.

It is therefore a contribution that tries to
share experiences and insights into German
criminal procedure, not to give an example for
granular questions —how important they might
ever be — but to give an account concerning
questions such as the balance between
efficiency of criminal prosecution and human
rights of a criminal suspect. Quite often, this
balance is expressed through the terms of the
principle of proportionality that found its way
from police law through administrative and
constitutional law into criminal procedure
law. Still, this principle underwent distinct
changes due to new ways of interpreting in
German constitutional law. A second line of
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thought — that expresses considerations of
proportionality in a very different way — is
the tendency to look for ways of procedural
decriminalization. A third development worth
being noted are changes that arise from a
reconsideration of victim interests, giving way
to new forms of procedural choices and forms
of procedure. This pluralization of procedures
is an expression of the pluralization of subjects.
All these examples show how values reconnect
in new ways or how even new values become
viable within German criminal procedure law.

Efficiency

There are very different ways to assess
the efficiency of a procedural system. Either
we try to indulge into estimates in the field
of criminology as to whether crimes are
discovered and solved; or we can try to
scrutinize criminal procedure itself and see if
criminal procedure sticks to its own standards.
When choosing the first way to assess the
efficiency of the system, we may very often
find estimates concerning crimes that perhaps
happened or concerning crimes that are
reported but never solved — maybe due to lack
of evidence or due to lack of substance. These
numbers try to combine field research with
case numbers within the judiciary. Since only
a small proportion of crimes is scrutinized
in such a way, they are very often more or
less disputed or misleading. However, when
we try to judge the criminal justice system
from within, we will find a different form of
efficiency, showing the adherence of the system
to its own standards. In this context, we find
two numbers directly related to each other,
revealing court opinion not about criminal
actions of individual suspects, but about
professionality and soundness of investigation
and prosecutorial decision making. Therefore,
they are an assessment of professional
efficiency of major criminal justice institutions
from within the criminal justice system. The
first set of numbers concerns decisions of
prosecutors as to whether dismissing a case
or not. In case prosecution dismisses a case,
but the victim objects, courts can uphold
the prosecutorial decision to dismiss a case
as being justified, or they can oppose it. The
second set of numbers concerns cases where
the court rejects charges brought forward by a

prosecutor on reason of insufficient evidence.

First, when the prosecutor decides
according to sec. 170 II 1% sentence German
Criminal Procedure Law (GCPL) to terminate
a procedure either due to proof of innocence
or due to lack of evidence, the victim can
object. If the prosecutor general — as a part
of prosecutorial internal control — upholds
the decision to terminate procedure (sec. 172
I GCPL), the victim can ask the high court
to scrutinize this termination of procedure
furthermore (sec. 17211, I1I, IV GCPL). However,
only in a tiny percentage of all cases, such a
complaint will lead to an acceptance of charges,
furthermore to lead either to an obligation of
the prosecutor to file public charges (sec. 175
GCPL), or to an investigation by the court in
order to reach an informed decision (sec. 173
GCPL in combination with sec. 157 German
Court Organization Law (GCOL)), or to return
the case to the prosecutor with the order to
investigate furthermore (OLG Hamm, Hamm
StV 2002, 128). When we look for the success
rate of such an objection against termination of
procedure, we see only a dwindling number of
cases reaching their proclaimed aim. In 2015,
there have been ca. 1,300,000 terminations of
proceeding; 3,000 objections have been filed;
only in 12 cases, the prosecutor was forced
by the courts to press for public charges. This
is an almost incredible success rate in favour
of public prosecutors: less than 1 in 100,000
terminations was found to be flawed, only
0.4% of all objections resulted in a court order
to press for charges.

Contrary to  unduly terminating
procedure, there is a possibility to press for
unjustified charges. In order to prevent the
accused from an unnecessary trial, the court
will first scrutinize charges brought forward
by the prosecution, before accepting these
charges and deciding upon opening main trial
(sec. 199 ff GCPL). According to normative
language, the standard for pressing for
charges might be different from the standard
for accepting charges and opening main
proceedings. While the prosecutor is obliged
to press for public charges as soon as there
are “sufficient reasons for preferring public
charges” (sec. 170 I GCPL), the court will
accept charges as soon as there is “sufficient
ground to suspect ... that the indicted has
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committed a crime” (sec. 203 GCPL). While we
might perceive the first wording to be centred
upon a very high degree of suspicion, the
latter is much more focused upon evidence:
there has to be sufficient ground to suspect
the accused has committed a crime; in other
words, there has to be enough evidence to
make a trial viable. Still — evidence at this
stage of trial is only scrutinized in a formal
way: an indictment has to put forward (either
direct or indirect) evidence concerning each
element of crime (Tatbestandsmerkmal). Only
then is a trial on material charges possible.
Since only 0.5% of indictments (or 1 in 200) are
rejected by the courts, prosecution is regularly
found to provide enough evidence to enable a
court trial to go forward. In case charges are
rejected, this may lead to further investigation
by the prosecution and an indictment at a
later stage, or to a dismissal and termination
of procedure.

Regardless of whether it is the extreme
that a victim lodges a successful objection
against termination of procedure, or whether
charges brought forward by the prosecution
are dismissed by the court due to an (formally)
insufficient chain of evidence, numbers where
courts criticise decisions of prosecutors are
staggeringly low. 12 successful objections
within 1,300,000 terminations of cases leads
to the question: why should anyone bother
to uphold a system with such a low success
rate? To a very high extent, the same question
applies to the scrutinization of public charges
by courts? Why bothering with such a formal
consideration when courts and prosecutors are
facing a huge work load? Reasons are at least
threefold: (1) the success of a system sometimes
can be measured in its “insignificant number
of bad results”: the fact that only a very few
cases are singled out as being wrong decisions
means, thatthe overwhelming majority is found
being sound and reasonable; (2) by scrapping
this control mechanism, any oversight over
a deteriorating quality of indictments (or
terminations) will be lost, leaving no means
to assess the soundness and efficiency of
investigation; (3) the transparency of control of
prosecutorial work enhances public trust into
professionality and efficiency of investigation:
prosecution neither dismisses charges lightly
nor presses for unjustified charges.

Human Rights

This intense scrutiny, that definitely
prevents most suspects from being indicted
(or having cases dismissed) unduly, protects
citizens from having to face unnecessary
criminal trials. Since enduring criminal
investigation and criminal trial is conceived as
a duty of each and every citizen, it is directly
related to human rights (and obligations).
So when we reflect upon these numbers, we
see more human rights of the suspect or the
accused coming into view: be it the principle
of nulla poena sine lege, of ne bis in idem, of
due process, or of habeas corpus, there are a
many traditional human rights tied to criminal
procedure. Criminal punishment can crush a
person’s future and is the most severe form of
state interference into a citizen’s life. It is on
these reasons, criminal procedure proclaims
that a person is “innocent until proven guilty”,
thus trying to uphold the human rights of an
accused as long as possible. However, this
principle invokes the perception of a change
of quality at the very moment a court hands
down a guilty verdict: innocent — and therefore
gifted with all human rights — until found
guilty — and therefore loosing central aspects
of human rights — economic ability (fine),
freedom of movement (imprisonment), and in
some countries maybe even one’s very own life
(capital punishment) — as soon as convicted.

This categorical division into all or
nothing is not realistic, so it gave way to a
more gradual approach in German criminal
procedure. Possible restrictions prior to being
found guilty are evident and are often justified
by claiming an “obligation of the suspect or
accused to endure restrictions of his/her rights
due to the needs of investigation or trial. This
becomes very obvious when we have a look at
remand detention: There is no exact normative
lower limit of severity of crime that might
preclude the possibility of ordering remand
detention. In case of severe suspicion, anybody
that might hamper future conduct of trial
through flying, hiding, tampering of evidence
and so on can be put into remand detention
(sec. 112 GCPL). In addition, anybody that is
in danger of repeating his crimes can be held
in “preventive” remand detention (sec. 112a
GCPL) [1]. Therefore, a murder suspect may be
put into remand detention as soon as there is
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serious concern that he/she might try to flee; a
suspect of multiple burglaries may be put into
remand detention as well, when he/she tries to
destroy evidence. However, although there is
no restriction as to what crime might be exempt
from potential remand detention, it will still be
often impossible to put somebody into remand
detention. According to sec. 112 I 2" sentence
GCPL, no remand detention is justified when
the case is of relative insignificance or when
future sanctions are “out of proportion”
(steht ... aufler Verhiltnis) to the investigative
measures of remand detention.

This clearly shows two things at the same
time: on one hand, the gradual loss of basic
human rights (freedom of movement) may
start very early in criminal investigation. On
the other hand, the severity of the individual
crime and possible restrictions of human
rights are directly linked to each other. Still,
once human rights of a criminal suspect are
infringed upon during investigation or trial,
they are only partly restored at the end of the
trial procedure. If theaccused is found innocent,
he/she will get monetary compensation and it
is always questionable whether this economic
gratification can restore lost social contacts or
lost time. If the accused is found guilty, the
sentence will be reduced in accordance with
time spent in remand detention. A solution
that might be more favorable to the convicted
person.

While on one hand acknowledging that a
suspect may have to endure restrictions during
the stages of investigation and trial, thus
restricting basic human rights during a pre-
trial stage as well as during trial, the former
massive loss of human rights after being found
guilty is much reduced due to a change in
opinion by the German Federal Constitutional
Court (Bundesverfassungsgericht, BVerfG).
Since BVerfGE 33, 1, the special power
relationship (besonderes Gewaltverhaltnis)
of criminal convicts during the time of
incarceration was revoked. Any restriction
of rights has to be stipulated by the law and
cannot be merely based upon internal rules of
an institution like a prison. So instead of being
an object that is governed by prison rules,
any convicted criminal has to be treated as a
subject. Since this quality of being a citizen
gifted with human rights basically stays intact

even in the case a person is convicted, society
can’t give up upon a convicted criminal,
leading to a very strong emphasis upon the
right of any convict to resocialization [2]. This
means, even those convicts that are perceived
as being a long-term threat to public security
— well beyond serving their prison sentence
— have to be treated with dignity and cannot
be denied the possibility of re-entering society
once their sentence is served. Although
an imminent threat to public security may
justify a separation from society beyond a
prison sentence, thus resulting in what is
called security arrest (Sicherheitsverwahrung,
sec. 66 ff German Criminal Law (GCL) =
Strafgesetzbuch), but such a restriction of
freedom is only justifiable when the convicted
person is gaining access to specific courses that
allow them to prepare for an eventual re-entry
into society. This comprises of psychological
training as well as of vocational training or
other measures that are deemed important
for reducing risks to society and enhancing
chances of a better interaction of the former
criminal with his social surrounding.

Since a guilty verdict has to either directly
order placement in security arrest after
finishing prison sentence, or at least clearly
stating the possibility of a future decision of
placement in security arrest, the problem of
anti-social behavior and of a significant risk
to society is known from the very beginning
of institutionalized sanctioning of a criminal.
Therefore, the criminal has a right to classes
that give him the possibility to improving
prospects of avoiding future security arrest
from the very beginning of serving prison
sentence. Otherwise, any future security arrest
will automatically turn unconstitutional. In
other words, restrictions of human rights of
a convicted criminal are not only dependent
upon the assertion of guilt of said criminal
but are dependent upon state action aimed
at reversing individual shortcomings too. A
criminal is a person to being helped, and it
is the responsibility of state authority to lend
help to any convicted criminal. The worse the
situation is, the more it is the responsibility
of the state to intervene — not to destroy the
convicted criminal, but in order to enable
a future reintegration of any criminal into
society.
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Principle of Proportionality

As can already be seen with restrictions to
remand detention, German criminal procedure
law applies a dynamic approach towards the
guarantee of rights throughout investigation
and trial. Infringements of human rights are
not categorically allowed in a certain situation,
but must always take the position of BVerfGE
115, 118 (158) into account. According to
this decision, any human right shares in its
inner core the concern for human dignity
(Menschenwtirde), which is an absolute value.
Therefore, since it is impossible to quantify
an absolute value, to align any human right
in its inner core with the absolute protection
of human dignity in accordance with Art. 1
Grundgesetz (GG = German Constitution)
posed serious problems for criminal
investigations. What was meant as an argument
against the so called “Luftsicherheitsgesetz” —
excluding any possibility to justify a kill order
for taking down an unidentified airplane
on the basis of written law - had serious
repercussions for criminal prosecution,
especially for criminal investigation. When
the right to privacy has a core meaning that
enjoys an absolute protection, how should
law enforcement officers conduct undercover
investigations? The problem was brought
forward to the same constitutional court and
in BVerfGE 109, 279 (314), the court upheld his
decision concerning the absolute protection
of the core area of the right to privacy. Since
then, German parliament had to restructure
relevant norms and criminal investigations
have to adhere to a multi-layered realization
of the proportionality principle.

To show how this application of the
proportionality principle is put to work in
practice, we may have a closer look at sec. 100c
GCPL. In administrative and in constitutional
law, the proportionality principle is split in
three distinct parts:

1) Principle of appropriateness

2) Principle of least harm

3) Principle of proportionality in a
narrow sense: benefits outweigh damages.

However, sec 100c GCPL is not just
applying these three sub-principles but
indulges in further considerations on how to
restrict incursions by covered investigations
and how to balance the needs of the

investigation with the rights of the accused.
In sec. 100c I Nr. 1-3, interception of private
speech on private premises is restricted to
(1) particular serious crimes, (2) serious
instances of said crimes, and (3) situations
where it is likely that interception of speech
will result in establishing facts of crime or lead
to determining whereabouts of co-accused. It
is only after this threefold restriction that the
legislator considers the first sub-principle of
proportionality in some sort of disguise since
he demands that other means of establishing
related facts “would be disproportionately
more difficult or offer no prospect of
success”. This means, eavesdropping on the
communication of a suspect is appropriate
and - in addition — the only way to get
information in an efficient way. Sec. 100c II
is a catalogue of various crimes in 7 distinct
laws that are deemed being serious enough
to make interception of private speech on
private premises being a viable option for the
investigator. In order to inflict least possible
harm, sec. 100cIII tries to restrict such measures
to the suspect, knowing and acknowledging
that 3 parties may be affected. In sec. 100c IV,
the law draws an absolute line as it states that
“statements concerning the core area of the
private conduct of life will not be covered by
the surveillance”, which means that the core
area of private conduct of life (such as having
sex) is absolutely protected and therefore
always outweighing any possible benefits
of surveillance. Sec. 100c V-VII deal with
specific problems of interrupted recordings, of
inadmissibility of evidence, and of prosecutors
having to ask courts for immediate clearance
of evidence when doubts concerning legality
of evidence obtained by surveillance measures
arises.

This complex normative structure,
that’s got parallels in rules concerning online
surveillance and other forms of undercover
investigative measures, shows how the
traditional idea of human rights protection
during investigation is substantially changed.
Whereas restrictions to personal freedom
during investigation was seen as something
that can be dealt with in a “material” way
(financial compensation or swapping part
of a sentence against remand detention), no
such possibility is envisioned when it comes
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to (secret) infringements of privacy. Harm is
done and it is irreparable. When the suspect
is later convicted, all these infringements
might have been worth committing. When the
suspect is later found innocent, any possible
harm is left unanswered — no compensation,
no remorse. Therefore, it is understandable
that the constitutional court asks for a very
strict application of relevant competences. Due
to considerations of efficiency, investigation is
allowed to infringe upon human rights of the
suspect (or accused), but it must adhere to
extended principles of proportionality.

Procedural Decriminalization
As pointed out above, the problem of
an investigation interfering with personality

rights due to surveillance measures is
restricted to severe instances (individual
assessment) of severe crimes (normative

definition). On the other hand, we see that
many crimes that are considered minor
offenses don’t reach trial stage, others lead to
an indictment, but not to a trial, either ending
with conditional determining of procedure
(Verfahrenseinstellung unter Auflagen, sec.
383 II GCPL) or with a penal order (Strafbefehl,
sec. 407 ff GCPL).

When we have a look at relevant statistics,
we see 6,372,526 reported or suspected crimes
in police statistics mentioned for 2016 [3]; with
3,584,167 cases, more than one half of those
reported or suspected crimes were solved,
which is ca. 56%. In statistics of prosecution
and courts, this led to 2,360,806 individual
suspects. Out of those, only 900,615 cases were
indicted, leading to 737,837 guilty verdicts.
However, only 80,111 people got a suspended
prison sentence and a mere 37,751 cases led
to a prison sentence, (with prison sentences
being comprised of sentences for adults and
for juveniles). This means, only ca. 25% of all
cases solved is brought to the courts; in other
words, 75% of cases is solved, but never going
to be indicted. But even when indicted, only
ca. 1.6% of all suspects is later found guilty
and sentenced to jail; roughly another 3.4% of
all suspects is receiving a suspended prison
sentence. Even when we assume, that some
suspects are responsible for more than one
case solved, it is a clear exception when such a
suspect hast to go to jail.

When most cases are solved, but not
indicted — and about one half of all cases
solved are found to be criminal cases — what
happens to those cases? Of course, a case that

Table 1

Criminal Cases and Sentencing, Germany 2016

cases reported

cases solved
suspects N 100%
indictments | 38.1%
guity verdicts | S
prison sentencesuspended | 3.4%
prison sertence not suspended | 1.6%

- 1000000 2000000 3000000 4000000 5000000 6000000 7000000

Source: Bundesamt fiir Statistik, 2018
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is no crime or a case that has no evidence
will be terminated (29.3% of all cases solved).
However, many cases are solved, fit a certain
crime, do have evidence, and have a concrete
suspect — but they still are dismissed (28.1%).
Either they are found to be so insignificant, that
they don’t warrant any further institutional
reaction, or they are serious enough to
demand institutional action, but they are
solved through offender-victim-mediation, or
they get a dispense on other conditions.

Here we see that German criminal law
institutions effectively engage in a distinct
form of procedural decriminalization. Even
when a suspect gets a conditional dispense, he/
she will only admit to wrongdoing and some
compensation for the victim etc., but this is no
official proclamation of guilt. Any suspect that
gets charges dismissed or that gets a dispense
has a clean criminal record, since he/she was
never found guilty in terms of criminal law.

When we look at rates of reoffending, we
see that the lesser the reaction of the criminal
law system is in terms of sanctioning, the more
is it unlikely that a suspect reoffends within
5 years of his/her last conviction. Therefore,
German crime rates are low; attempts at
reintegrating  criminal  suspects/accused
persons into society are in a majority of cases
successful without taking recourse to severe
criminal sanctioning or even without criminal
sanctioning at all.

Pluralization of and
Pluralization of Procedures

Of cause, there is the question if such a
lack of institutional enthusiasm to engage in
criminal sanctioning results in an alienation of
crime victims? When we look at the numbers
stated above, most crime victims do not oppose
an early termination of procedure: only 3,000
objections within 1,300,000 cases terminated
means, less than 1% of all cases leads to an
objection against early termination. This is not
fatalism but one consequence of the German
system of criminal procedure. Subjects within
criminal procedure are not only prosecutor
and defendant, but the victim is also more
and more recognized as a subject on its own
—regardless of the monopolization of criminal
punishment by state authority. Since the victim
is not — as in early modern criminal procedure

Subjects

— totally pushed out of the criminal justice
system, but has several procedural choices in
what capacity and to what extent he/she wants
to participate in criminal procedure, victims
(or their families) are ever more involved in
criminal procedure.

How can we get to the point where most
crime victims feel respected and find their
interests served, while criminal procedure
itself is pursuing a decriminalization of the
offender whenever possible? Is it an increased
institutionalized and normative respect for
crime victims that enables German criminal
justice to reduce pressure upon the offender?
As long as victim interests are served, it might
be less important whether an offender is put
into prison or not.

When we put forward such questions, we
realize that crime victims in Germany are not
totally deprived of power to exert influence
upon criminal procedure, but they have an
array of procedural choices, therefore being
able to reflect upon what they want and what
fits them best. Currently, German criminal
procedure offers role choices for crime victims
as follows:

e victim as private prosecutor

e victim as private accessory prosecutor

e victim as integrated plaintiff

e victim as external plaintiff

evictim as  passive
compensation

e victim as active participant in offender-
victim mediation.

When a victim does nothing and just lets
public procedure deal with a case, he/she has
to commit neither time no other resources
to get some kind of outcome. The victim
can stay behind the scene and is therefore
protected against the offender — without
any confrontation, there is no secondary
victimization possible. Therefore, many
victims are content with being left alone.

However, we see a couple of high-profile
cases (such as the NSU-murders) where
the families of victims insisted upon taking
part in criminal procedure, because they
felt investigation was far too long biased
against the victims instead of investigating
the real perpetrators. Therefore, they used
the possibility of sec. 395 GCPL, that allows
victims of violent crimes to take part in

receiver  of
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criminal investigation and trial in the form of
a private accessory prosecutor (Nebenkldger).
In such cases, an attorney can help the victims
(or their surviving families) to formulate
questions and investigative interests that
might be overlooked when procedure is only
dealt with by a public prosecutor. Although it
is sometimes not easy for public and private
prosecutor to communicate and develop a
common procedural strategy, the system
of private accessory prosecution helps in
addressing violent crimes in a more holistic
way, not only to establish mere facts of who
did what? but asking further questions, such
as why and how an offender was able to
evade institutional restrictions or preventive
measures.

Contrary to serious violent crimes, the
victim may function as a sole private prosecutor
in smaller cases, where public prosecution sees
no public interest, but the victim still wants to
pursue criminal charges. According to sec. 374
GCPL, there is a catalogue of minor offenses
where the victim is allowed to ask a legal
representative to actively press for criminal
charges. By doing so, the victim can exert a
serious amount of pressure upon the offender,
because for most people, a criminal indictment
is a serious psychological burden.

However, if a victim chooses to press for
private prosecution, it has to commit time and
resources to this procedure. If the victim only
asks for an adhesive procedure (sec. 403 GCPL),
looking for evidence is still the responsibility
of the prosecutor, but any claims concerning
compensation can be brought forward in the
same trial procedure and therefore helps the
victim to save resources. At the same time, it
increases the possibility of the victim to gain
fast access to compensation by the offender.

In many cases, this latest aspect is even
better served when both sides engage in
offender-victim-mediation outside of court
proceedings. By reaching an early agreement
on compensation, prospects of resocialization
of the offender are clearly enhanced and
therefore it takes no wonder that a successful
offender-victim-mediation is one reason
for early termination of procedure, be it a
dismissal or a dispense.

Still, German criminal procedure law
recognizes that this strong standing of the

victim might be abused. So, the prosecutor has
the opportunity to acknowledge the attempt
of the offender to reach a deal with the victim
was genuine and is therefore lowering the
need for criminal sentencing — when iterating
preconditions for a conditional dispense, sec.
153a I Nr. 5 GCPL asks only for a serious
attempt at reaching a deal with the victim,
not for having reached a deal. It is therefore
possible that an offender tries to reach a deal,
but in case the victim isn’t interested in a deal
or in case the victim asks for unreasonable
compensation, the prosecutor still can try to
balance the situation and acknowledge the
attempt of the offender to reach a deal, with
all possible consequences for resocialization
prospects and a lack of interest in sanctioning,
therefore opening the door of a conditional
dispense.

Conclusion

When reviewing these changes in criminal
procedure law, we can see that an emphasis
upon efficiency functions as a common base for
all of these developments. Without upholding
a high degree of efficiency, no victim will
believe in the adequacy of a dismissal or a
dispense. Without a high degree of efficiency
in investigation, the question whether
surveillance is necessary or whether other
investigative measures might lead to finding
good evidence cannot be answered. At the
same time, without the reliability of procedure
that arises from efficiency, no offender might
have the possibility to assess in advance if it
is reasonable to acknowledge wrongdoing or
even guilt and thereby avoiding indictment or
getting a more lenient sentence. Without reliant
information concerning possibilities to get
compensation for damages through reaching
an early deal or concerning possibilities to
seek compensation in a more distant future,
no victim can make a rational choice through
which channel he/she wants to seek restitution.

Within the above-mentioned trends
and reforms, we see that criminal procedure
is experiencing a pluralization of values: it
is not enough to establish truth concerning
guilty or not. Apart from establishing crime
and guilt, the (human) rights of the suspect/
accused/convict is a value in itself and has
to be protected within criminal procedure
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as far as possible, leading to new forms of
proportionality considerations. When criminal
procedure sacrifices human rights without the
prospect of equalizing harm through monetary
reimbursement, or through some form of
reducing a sentence, the question of how to
protect human rights is posed in a new and
urgent manner. At the same time, personality
rights and the right to resocialization are
newly established values that changed the
way sentencing is performed and even poses
questions concerning sanctioning itself:
sometimes, lesser sentences may increase
prospects for resocialization and vice versa.

However, the value of resocialization is not
only restructuring human rights protection and
sanctioning but interacts with victim interests
as well. Therefore, the interest of the state in
monopolizing criminal punishment is newly
balanced with the interest of the victim: if an
offender that stays at the working place and
earns money can pay steady compensation,
the victim itself may be interested in a lighter
sentence of the offender or in no sanctioning
at all. In such a case, state authority has to
consider these differing interests and try to
reconcile interest in sanctioning and interest in
non-sanctioning with each other.
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I'eopr I'eck
Ocnabprox ynusepcumemi, Ocnabprox, I'epmarus

I'epMaHMsTHBIH KBIAMBICTBIK iC JKYPTi3y 3aHHaMacCbIHAAFbl TEHAEHIIsIAap

Anpaatna. I'epMaHMAHBIH KBIAMBICTBIK ic >KYprisy sanHamacel 1870 >Xblagaphl >KapusdaHFaHHaH
Oepi 200-geH acTaM peT ©3TepTiAreH TYpaKThl KaiTa KYpy CaTbIChIHAA. 3aH y3aK Mep3iMAl e3repicrepre
yILIbIpaFraH Ke3Je, HaKThl TeHAeHIMsAAapAbl eCKepy ©Te KbI3BIKTH — HOpPMaTUBTIK KaliTa KyphlAbIMAay Kaii
JKepJe Kypeai KoHe KaliTa KYPYABIH 9pTypAi cadaaapsl Kadail e3apa OaliaaHBICTHL. bya MaTepmaaga
TaKBIPBIIITAp ©Te TYPaKThl DOABIIT KaAaThIH HeMece KbLAMBICTBIK, iC XKYpTisy 3aHHaMachl TepeH e3repicrepre
YIIBIpaiiThiH 4 Oeaek OarbIT epexineseHedi. TypakTsl 604bIT TaObLAATBIH CadadapAblH Oipi-KbLAMBICTDIK,
Teprey4iH, cOT iCiH Ky PTi3yAiH KoHe YKiM IIbIFapyAbIH TUiMAiAiriHe KbI3bIFYIIbIABIK. AJaiija, TUIMAIAIKKe
JeTeH >KaAIbl KBI3BIFYIIBIABIK asChiHAA Oi3 adaM KYKBIKTapBIHBIH KeIliaAiKTepi calachlHAAFbI MaHBI3ABI
esrepicrepai Oaiikarimes. I'epmanmsansiy ®egepaaanrl KoHCTUTYIIMAABIK COTHI ajaM KYKBIKTapBIH
TYCiHAipyAl aliTapABIKTal ©3TepTKeHAIKTeH, OapAbIK adaM KYKBIKTaphIH aDCOAIOTTi KOpFay HeTiziHAe Tadan
eTiATeHAiKTeH, KbIAMBICTBIK COT iCiH JKYpridyJeri ajaM KYKbIKTapbIHbIH MHCTUTYIIMOHAAABIK KelliaAiKTepi
©3TepTiaill, NPONOPIMOHAAABIALIK MIPUHIINITIHE >KaHa Hasap ayjapblaabl. bya TenAeHIMs HerisiHeH
aybIp KbLAMBICTapFa KaTBICTBI 0O/ca Aa, OHINA ayblp eMeC KYKBIK OY3YIIBIABIKTap KeH IpoIielypaabk,
JAeKpUMMHaAU3alVsIFa >KaTaabl. MyHAall KeH ayKbIMABI AeKpUMUIHaAM3auus >Ko0ipAeHyIIiHiH peai
KaliTa OaradaHFaHABIKTaH FaHa MYMKiH 004aAbl. KpIAMBICTBIK COT iciH >Xyprisyre GeaceHAl KaThICyAbIH
HeMece KbIAMBICTHIK, ITPOLIeCIIEH ©3apa ic-KMMBLAABIH KaHa MYMKiHAIKTepi KBLAMBICTBIK ic OOMIBIHIIIA YKIM
IIBIFapyJaH Oacka IIPOIIeCTiK HOTVKeAepAiH KOAallABIABIFBIH apTThHIPaALL.

TyitiH cesgep: KBIAMBICTBHIK KyJadayAblH THUiMAiAiri, KBIAMBICTBIK iC O>KYPri3y KYKBIFBIHAAFBI
agaM KYKBIKTapbl, KbIAMBICTBIK COT iCiH >KYpri3y4eri IMpONOpPLNMOHAAABIABIK, acleKkTidepi, ic XXyprisyai
AeKpUMIHaAN3aNAAay, KBIAMBICTBIK COT iCiH XKYpTi3yAeTi KYHABIABIKTapAbIH IAIOPaAU3Mi.
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I'eopr I'eck
Ocnabdproxcxuii Yruusepcumem, Ocnabprox, I'epmanus

TEHZI,QHH,'I/II/I B YTOA0OBHO-IIpOIj€CCyaabHOM 3aKOHOJaTeAbCTBe repMaHI/II/I

Annorammsa. Hewmenkoe yroaosHo-mpolieccyaabHoe 3aKOHOAATeABCTBO HAXOAUTCS B CTaguu
IIOCTOSIHHOM PeKOHCTPYKIIUI, C MOMEHTa ero oOHapooBanms B 1870-x rogax B Hero BHOCUAMCh M3MEHeHIsI
6oaee 200 pas. Koraa sakoH mnpeteprieBaeT 404ATOCPOYHbIE U3MEHEeHMsl, OCOO@HHO MHTEPECHO yIUThIBaTh
KOHKpeTHbIe TeHAEHIIUM — IAe HPOMUCXOAUT HOPMaTUBHAs PecTPYKTypMU3alMsl M KaK B3alIMOCBSI3aHbI
pasanuHble cpephl peKOHCTPYKITuu. B 9ToM MaTepuaie Brigeasiorcs 4 oTAeabHble 004aCTH, TAe TeMBI A100
OCTaIOTCsI O4eHb CTadMABHBIMMU, AUOO TAe YroAOBHO-IIpOIlecCyaldbHOe 3aKOHOAATeALCTBO IIpeTeprieBaeT
rayboxue nsmeHenus. OAHOM 13 001acTeli, KOTOpas SABAAETCs A0BOABHO ITOCTOAHHOM, ABASCTCS UHTEpeC
K 9QPeKTUBHOCTU YTOAOBHOTO paccaeloBaHus, CyAeOHOTO pa3dupaTeabCTBa M BRIHECEHUS ITPUTOBOPOB.
Ognako B paMKax 9TOro oo1jero nHrepeca K 9pGeKTUBHOCTY MBI Ha0AI04aeM BasKHbIe M3MeHeHus B cdepe
rapaHTuil Impas yeaoBeka. 1lockoabky Peaepaapnbii KOHCTUTYLMOHHBIL Cya ['epManum cymjecTBeHHO
M3MEHIA CBOe TOAKOBaHUe ITpaB ue10BeKa, HacTanBas Ha OCHOBe aDCOAIOTHOM 3aIUThI BceX 0e3 MCKAIOUeH s
IIpaB YyeA0BeKa, MHCTUTYIIMOHAAbHEIE TapaHTUM IIPaB Ye10BeKa B YTOA0OBHOM CyAOIIPOU3BOACTBE A0AKHDI
OblaM OBITH M3MEHEHBI, 4TO IPMUBEAO K HOBOMY aKIIeHTy Ha IpMHIIUIIE cOpasMepHOCTH. XOTS 9Ta
TeHAEHIMI B OCHOBHOM KacaeTcsl TSKKUX IIPeCcTYIAeHUI, MeHee TsKKUe IIpaBOHapYIIeHMs I1oAAexKaT
IIMPOKON IpOllecCyalbHON JeKpuMMHaaAuzanun. Takas ImmpoxkomacimitaOHas AeKpUMIHAAM3AIs
BO3MOXKHA TOABKO IIOTOMY, UTO POAbL XKepPTBLI Oblia 3aHOBO olleHeHa. HoBble BOZMOXKHOCTU aKTUBHOTO
y4acTusl B yTOAOBHOM Cy/AOIIPOM3BOACTBE UAM B3aUMMOJENCTBUS C YTOAOBHBIM ITPOLIECCOM ITOBBIIIAIOT
IIPUEeMAEeMOCTDb IIPOIecCyalbHBLIX Pe3yAbTaToB, IOMUMO BHIHECEHN S IPUTOBOPa IO YTOAOBHOMY Aeay.

Karouesble caoBa: »(PpQeKTUBHOCTL YIOAOBHOTO IIpecAeAOBaHMs, IIpaBa deadoBeKa B YIOAOBHO-
IIpOIlecCyaabHOM IIpaBe, acleKkThl COpa3MepHOCTU B YTOAOBHOM CyAOIIPOM3BOACTBE, IIpolieccyadbHast
AeKPUMMHAAU3ALNS, IAI0PAaAU3M 1IeHHOCTel B yTOA0BHOM CyAOIIPOU3BOACTBE.
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