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Abstract: In Kazakh history, there was a tradition of solving various
conflicts in society with the help of the biys and a council of elders. These
types of government institutions were the most accessible to the people. Their
activities were based on the ideology of justice, humanity, and its ultimate goal
was to reconcile the disputing parties and lead them to peace. It was every biy’s
and elder’s sacred duty to show full justice to the disputing parties during the
settlement of the case. "The ideal of conflict is peace" was found to be one of the
main principles underlying the court of biys in nomadic Kazakh society. This, in
turn, is one of the main tasks of mediation in modern Kazakhstan.

The article attempts to identify the historical continuity of modern mediation
and two traditional institutions (the court of biys and the council of elders)
with peacemaking and reconciliation activities. A review of the writings of
various scholars and historical archive materials was made to determine the
court of biys and the activities of biys aimed at peacemaking and reconciliation.
The specifics of the activities of the ccouncil of elders, which is one of the oldest
institutions in the traditional Kazakh society, were also identified. The principal
avenues for the revitalisation and modernisation of traditional institutions in
the context of the Republic of Kazakhstan's current developmental trajectory
have been identified.
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Introduction

Relevance. The ultimate goal of every innovation in the field of law of the Republic of
Kazakhstan should be consistent with the national legal culture. We believe that taking into
account the heritage and national culture of the Kazakh people will be the basis for the correct
and effective work of those innovative institutions. One can’'t disagree with the German
philosopher Leibniz's catchphrase: "Today is the offspring of yesterday and the parent of the
future." "Old Europe has a thousand-year history," Cohn writes. Franz, - There is no point in
trying to forget it: it will affect today even in the future" [1].

In fact, it is only possible to properly understand, evaluate and weigh the present by studying
the past. The people of the past were born, brought up and raised under the influence of some
demands of life. Each legal institution is created under the influence of historical-genetic,
territorial-domestic, religious and other factors of people's life, as well as the general legal
structure of the people.

If we look at the history of any state, we can see that it has formed its own methods of conflict
resolution based on local characteristics and traditions. According to French researcher N.
Rulan, "The task of judicial justice in a traditional society is to achieve the normalization of the
disturbed social balance without resorting to predetermined norms" [2].

Mediation has been used in the USA since the second century of the 20th century, and the only
reason for its development was to resolve the conflict by reaching an agreement that satisfies
the parties equally, without taking it to court, by reconciliation. The need to adopt the Law of the
present Republic of Kazakhstan "On Mediation" [3] is also explained by the reasons mentioned
above. Mediation is a procedure for settling a dispute (conflict) between the parties with the
help of a mediator (mediators) in order to reach a mutually acceptable solution, carried out by
the voluntary agreement of the parties.

The goals of mediation are: to achieve a solution to the dispute (conflict) that satisfies the
mediation parties; reducing the level of disputes between the parties.

And the only purpose and feature of the biy’s court, which appeared several hundred years
ago, was not to escalate the dispute, but to give a fair decision to the parties' motives, to preserve
the law, to confirm it, and to maintain the peace and cooperation of the society. So, this new legal
institution is like a continuation of the Kazakh biys' court, if not for the name of mediation.

In this regard, it is important to learn the traditional Kazakh social and legal institutions -
biys' courts and institutions of elders.

The issue of considering the mediation institute in connection with the institute of biys and
the council of elders, and the mediator with the judges is relevant, because these two phenomena
have almost the same nature, features, and ultimate goal. Even the reconciliation procedures
approved by law in Kazakhstan are like a continuation of the peace-making activity of these
biys.

The goal. The goals and ideas of the Mediation Legal Institute have many features similar
to the peacemaking and reconciliation activities of the Kazakh court of biys and the council
of elders. Peace was the main goal of dance activity in Kazakh society. "The ideal of dispute -
peace” is one of the main principles underlying the court of biys in nomadic Kazakh society and
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its clear version. The purpose of the article is to determine and study the features of mediation
activity and the historical continuity of these two traditional institutions with peacemaking and
reconciliation activities.

Methodology

The article identifies the historical features of the court of biys and the council of elders in
traditional Kazakh culture as the historical origin of mediation, such as the main purpose of
calling people to reconciliation and reconciliation.

In the course of the research, many research materials on the history of Kazakh law, historical
records of Russian scholars on Kazakh law made in the 19th century, archive materials were
used.

The methodological basis of the research is the modern doctrine of jurisprudence, the
dialectical-materialist method of cognition, as well as logical, systemic-structural, real-
sociological, as well as analysis and synthesis methods.

The methodological basis of the research is the basic rules of legal science explained in
relation to the topic discussed in the article in accordance with general scientific principles and
ways of creating applied-theoretical research.

Discussion

Academician S.Z. Zimanov said that "The administration of justice in accordance with the
legislation of Kazakhstan was based on the ideology of justice, humanity and morality, and
its ultimate goal was to reconcile the disputing parties. Simplicity in the consideration of the
dispute, ensuring freedom of evidence with Justice, unlimited participation of the parties and
representatives of each of the participants in the process, attempts to reconcile the parties and
ensure compliance of court decisions with the laws of justice and logic before society, even
when severe punishment is imposed on the guilty party, formed the form and content of the
court of biys” [4].

The court of biys tried to achieve reconciliation and unity between the parties while
considering the disputes of the parties who applied to it. Focusing on maximum justice,
bringing two disputing parties to a common agreement, seeking and protecting their interests
equally was the main value of the court of biys. The main function of the court of biys was not to
compensate for the damage, but to ensure the triumph of justice.

According to tradition, before starting to consider the case in the court of biys, it was necessary
to fulfill the following conditions: 1. To present to the parties the agreement to reach a peaceful
agreement "reconciliation”; 2. Forgiveness, thereby solving the case by peaceful agreement at
the meeting. In this regard, L. Ballyuzek said that "The court of biys always tried to make the
parties successful by inviting third parties or other respectable people who are not involved in
the case. The goal was to make Kazakhs friends with each other, besides, life itself consists of
mutual relations, isn't it?!” [5].

In this regard, A.E. Alektorov in his scientific article called "Biys' Court - People's Court"
wrote that "Horde’s people are used to solving all domestic disputes, grievances, fights and
other disputes through the biys' court and the council of elders.
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Every biy and elder considers his sacred duty to do full justice to the disputing parties during
the settlement of the case; he will calmly make a decision only after listening to all the details
of the complaints and the arguments of the vindicators. His decision shall be fully and firmly
enforced. In the court of biys, every case is resolved quietly, respectfully, without any grandeur;
raising one's voice is considered a great indecency here. That's why Kyrgyz people feel that the
judicial process and investigative procedure in our lower police instance is barbaric, and they
are very afraid of it” [6].

I. Kozlov, an eminent scientist who studied the laws of the Kazakh field, who described the
features of the judicial power of the Kazakh field, said that "always appealing to the conscience
of the disputing parties, the predominance of the spirit of reconciliation in every decision is one
of the brightest aspects of the Kyrgyz (Kazakh) court"”, the author also writes that the biys were
owners of impeccable justice and knowledge [7].

In general, the peculiarity of the judiciary according to Kazakh customary law is its democracy,
that is, the absence of punishments such as death penalty, deprivation of liberty or bodily harm,
as in the merciless laws of the "East". The resolution of all conflicts was civil-legal in nature, that
is, in the form of property and non-property responsibility. This is the peculiarity of Kazakh
customary law.

The court of biys is the rule of an individual biy or a village elder, the appeal to power is the
ruling with the participation of one or more biys, two to eight elders, the highest level is the
Council of Biys. The Council of Biys consisted of 6 to 24 judges and was convened to resolve
inter-clan, inter-tribal, and inter-ethnic disputes. The court of biys was open, public and popular.
Decisions and verdicts issued by the biys had to be approved and appreciated by the people. The
consent of the people was considered as a guarantee of the execution of the biy's decision.

The court of biys was implemented by the biys. Biys are connoisseurs and interpreters of
customary law, mediators and orators. Biy is an independent third party called upon to assist
disputants, but has no coercive (physical) power.

In Kazakh law, a number of rules defining the status of a biy are described by the short
version of the rules: "A fair biy has no relatives, an unfair biy has no conscience ", "If the biy
is biased towards his close people, the biy will be beaten by God". An important feature of the
court of biys is its spirituality, i.e., they pay attention to the spiritual content of the case they
are considering, and are always guided by moral principles. "Rich keeps cattle, biy keeps the
conscience" was in the minds of the people. Achieving truth and justice was considered the main
and ultimate goal of the biys' court. The form and nature of the court of biys is the simplicity of
considering the dispute, the existence of judicial justice and freedom of evidence, the possibility
of the representatives of the parties to the dispute and other participants to participate in the
case, trying to reconcile the parties to the dispute, and the justice of the biy's decisions. The
following argument can be made for it:

The biy from the tribe naiman called Saryshuash came to the tribe argyn to dispute the
price. The reason for the price dispute was that the argyns had taken more than a hundred
horses as hostages from the naiman country. The owner of that horse, the only son of a rich
man, chased his horse to Aldabergen who was from naiman country, and it turned out that he

92 N23(148)/ 2024 JLH. ['ymunes amoindarel Eypaszus yammuoik yHueepcumeminiy XABAPILBICHI.

KyKblK cepusicol
ISSN: 2616-6844. elSSN: 2663-1318



A biy’s court and a council of elders as a historical prerequisite for mediation in Kazakhstan

had chickenpox. He died of chickenpox among argyns. Naimans took his remains to their own
country and buried them.

Next year, naimans will come and dispute the price. At that time, according to the old Kazakh
law, a mediator was hired from neighboring countries to reach peace. That's why the boy called
Zhobalai from the tribe kerei was called to be the biy.

The biy Saryshuash demanded the price of three people from Aidabol argyn. Aidabol said to
him "I will pay the kun(payment for blood in the form of a material fine) of one person, but I will
not pay the kun of three people.”

Then Saryshuash said “No, if you come to justice, you are a real thief, why did you take my
horse when you had no money? Chasing that horse, naiman Aldabergen died of chickenpox.
That's why I insist that you pay the kun of three people.”

“Hey, Aidabol, human beings save their lives with conscience and justice. Will you step over
your conscience, will you come to justice?” asked Saryshuash biy.

After that, both Aidabol and Saryshuash put in a middleman to come to one solution. The
authority of Zholabai, the boy from the tribe kerei said “Let it be as Saryshuash biy said. Aidabol
will have to pay the kun of three people. The kun of one man is 50 cattle. So, Aidabol will pay 150
kun of cattle. Let 50 of these be sara kun, 50 be kara kun, and 50 be dara kun.

Sara kun is 18 aries.

Dara kun is both three-year-old camel and a four-year-old camel considered as the kun of
one camel.

Kara kun is a three of them two-year-old horse, two-year-old camel two-year-old cow
considered as the kun of one camel.”

Both sides were satisfied with this solution. The reason for this is that Saryshuash was happy
that he got the kun for three people, Aidabol was happy that he got out of the dispute with 75
camels instead of 150 camels [8]. The main essence of this story is the disagreement dispute
between the Argyn and Naiman tribes. In this dispute, we see a third party, the boy biy Zhobalai,
who helped to settle the dispute as a mediator between the two tribes.

The decision made by Zhobalai has spread from country to country and even has reached
this day.

Aswe can see, all the signs of a mediation procedure are clearly visible from the peacekeeping
activity of the biy in this one incident.

Kazakh biys were formed as an intellectual group that had a deep knowledge of customary
law in nomadic society, knew how to use it skillfully, had the ability to speak in front of the
people, and knew the history and lifestyle of the people. The court of biys tried to resolve the
case by trying to bring the disputing parties to an agreement, and also tried to eliminate abuses
of a private and public nature during the resolution of the dispute.

In order to solve such difficult goals, biys had to study in the school of wisdom of the field,
pass tests before wise elders, be sharp-minded, eloquent, and experts in Kazakh law. Only when
fully responding to these demands, the court of biys was able to establish justice and legal order
around.

In this regard, "There was a special class of biys who passed down the norms of Kazakh
law from generation to generation, and reformers, dedicated the judicial power to the unity of
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the country, and kept the ancient tradition firmly. These Kazakh biys were formed differently
from the ruling biys in the East. They were poets all in one: orators, philosophers, thinkers,
connoisseurs of customary law and its reformers, military commanders and administrators.

And biy’s attitude is that he prioritized the interests of the Kazakh people before the interests
of local clans in his work, and at the same time, they were under the control of public opinion.
The moral and legal status of Kazakh biy was reflected in the demand of the people - "Don't be a
child of your father, be a child of the nation." The famous Aiteke biy, who lived at the beginning
of the 18th century, beautifully expressed this opinion by saying, "My life is someone else's, only
death is mine," S.Z.Zimanov concluded [8].

D. Samokvasov, one of the well-known researchers who studied Kazakh law, wrote that "in the
minds of the people, the title of biy belongs only to a few who have acquired a deep knowledge
of the original customs and history of the people” [9].

According to A. Zuev, the author of the extensive article called "Kyrgyz People's Court",
"Kazakh biys were so wise and reasonable” that their court "appears as pure and true, bright
pages of the quiet life of the patriarchal life of the distant past” [10].

Sh. Ualikhanov in his "Record on judicial reform" "No one officially elects a biy and is not
officially approved by anyone.

Like poets, scientists and lawyers in Europe, theirimportance is based on personal reputation.
Shakespeare and Goethe are universally recognized as great poets, but their genius was not
based on the decrees of the government or the official election of the people.

In Kyrgyz, promotion to the title of biy does not require any official election by the people
and approval by the people's governing authority, only a Kyrgyz who has deep knowledge of
court rites combined with the art of oratory is given this honorary title. In order to receive the
title of biy, a Kyrgyz must be able to demonstrate his knowledge of law and oratory in front of
the people. Rumors about such people quickly spread throughout the field, and their names
become known to all and sundry. In this way, the title of the dance becomes like a patent for
judicial and legal practice. "The children of persons bearing the title of biy, having extensive
legal experience, usually inherit a lot of knowledge, as well as the title of their fathers" [11].

L.F. Balluzek "judge duty is assigned to the so-called biys. This title belongs only to the person
who has deep knowledge of the folk customs and historical legends, including the natural mind
and the art of eloquence. Only the combination of these natural abilities and their acquired
knowledge is worthy of the reputation of a biy, or in other words, biy is a living genealogy of the
people, a lawyer or a legislator" [5].

Further, L. D. Andre said, "All cases requiring a court in the Horde are mainly carried out
by biys as the main representatives of people's rights. Natural intelligence, experience and
exceptional inner qualities combined with exemplary openness are considered to be the best
qualities of a biys that gives her the right to carry this title.

Biy’s main task is to maintain peace in the village by quickly considering the complaints
and thereby stop the conflict from the beginning without allowing hostilities or disputes
to drag on.” [12].

From the writings of the above-mentioned scientists, it can be understood that the main
principle of the activity of the court of biys is peacemaking and reconciliation. This is the main
idea of modern mediation activity and should be the main principle of the mediator.
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The basic content of the “Institute of Biys”, like other ruling institutions in Kazakh society,
changed after becoming a Russian colony. During this period, the influence of biys within the
society began to weaken.

A. Baitursynuly said that this feature of the court of biys is disappearing, "before the
charter was issued in 1822, the Kazakh power (court) was in itself, Kazakhs solved their own
disobedience. At that time, there were no elected biys, the dignitaries of the Kazakh people, who
were wanted by the people, were the rulers. The two sides came to the biy, and the decision of
the biy was considered fair, and there was no way to break it. Kazakh biys like this rarely came
to solution that required severe punishment. If very few of the biys came to wrong and unfair
solution on purpose, the khan tested whether their solution was right or not.

The Kazakh power was divided into higher and lower levels (instances). After the ancient
way of life and customs of the Kazakhs began to change, the people were divided into tribes, a
fragmented order lived in different places according to the convenience of the people of each
tribe, and the righteous biys that were respected by the ancient people began to decrease...
[13].

According to Ualikhanov's testimony, the Kazakh people responded to the intention of the
tsarist government to introduce a colonial court in Kazakhstan: "We already have a court of biys
and their council - the people say - and we also have all the beginnings of a conciliation court
proposed by the current Russian government.

This court - said the gathered Kyrgyz, - fully satisfies the household requirements of our
people, therefore the judiciary and the council should be left in the ancient folk form" [11].

The court of biys, despite 40 years of Russian influence, has preserved its appearance
hundreds, perhaps thousands of years ago. In view of this, neither the internal movement of the
people nor the influence of Russian institutions and laws could change its ancient and simple
form.

[f the 40-year rule of Russia, which introduced many new elements into the public life of the
Kyrgyz people, had no effect on the ancient Kyrgyz court of judges, if this court could resist the
unfavorable requirements of Russian laws (for example, the law of 1854), then it is clear that it
fully satisfies the current development of the Kyrgyz people [4].

[LA. Kozlov raised the issue of preserving the "biy’s court" in his article "Collection of
information on legal customs" [14]. There is also N.N. Maksimov among those who appreciated
the work of biys. It can be seen from his scientific works that he highly valued the role of biys.

He suggested compiling a "Compendium of Kazakh Customary Law" and expressed concern
to the royal administration that Kazakh norms and institutions were changing due to various
external influences. Most importantly, he was opposed to the application of sharia in the legal
life of Kazakhs [15].

Further, Sh. Kudaiberdiuly thought about this issue as follows: "Kazakhs do not have an old
way of power, but they have a way like a dug dirt road, but that road has been forgotten. The
reason was mostly because of the Russian law.

For example, a law about election was convenient because of a bribery and closeness to
become a biy. Every person could become a biy and said whatever came to their mouth, and
the reason was not recorded. Most of that old way is suitable for today's life. Earlier regulations
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often referred to the same line [16]. If they are checked, taken a suitable one, corrected the
disapproval of this day's life, and writen a project, there would be no such favorable way for the
Kazakhs."

Institute of Elders. Among the nomads, great social and political power fell on the main form
of self-organization - clan, tribe, union, faces. For example, although the people had private
property, they used the land only collectively. In this regard, as a result of the need to solve the
problems arising from the violation of the rights of individuals and collective rights, various
social institutions have emerged. One of such social institutions is the institution of elders,
which occupies a special place in the system of socio-political structures of traditional Kazakh
society.

The Council of Elders is an informal form of government. The origin of the Council of Elders
dates back to ancient times. For example, A.I. Trenozhkin "In Scythian feudal states, the state
apparatus consisted of the head of state and his slaves and executors, several managers or
tribal groups attached to a certain territory. They, in turn, obeyed the leaders of the tribe, saying
that the tribes were ruled by elders, and at a specially convened council they discussed such
issues of public life as relations with neighboring countries, War and truce, division of pastures,
resolution of disputes” [17]. Further, the Greek historian Lukian of Samosatsky shows the role
of the clan leaders in the Scythian society as follows: "if anyone hits someone equal to him or
knocks him to the ground or tears his clothes, the elders may impose a great punishment for
this." [18].

Chinese scientist Su Bei Hai writes in his work "History of Kazakh culture" that the foundation
of the Kazakh state consists of seven stages. Its first stage is the village. It was the main social
organization of the Kazakh nation. He said that the leader of each village is the head of the
village. The head of the village is usually an experienced person and has political authority.
His tasks are to manage the farm of his fellow villagers, to set the time of seasonal internal
migration, to settle disputes fairly, etc.

The second stage is the native land. It was made up of several villages connected by seven
ancestors. It is led by elders. The elder is a person of very high status [19]. If we take into
account that the term "elder" is used along with the words "head of the clan" and "brother of
the country”, we can understand that the elders were the rulers of the village. The elder was a
leader, a smart man, a negotiator, a spiritual educator of the country, a great mentor.

In the 18th century, the council of elders was the only traditional social institution that
organized the life of the social community. The decision of the Council of Elders had legal force.
About it, Ivan Falk said, "The existence of patriarchal-tribal life within the tribe was reflected in
the preservation of the authority of the head of the tribe - the elders [20].

In the past, older people were called elders, and they were asked for advice as a person
with a lot of life experience. They have a right to solve problems such as marriage and family,
a disagreement between close relatives, inheritance, etc." he writes [21]. Elders have a special
place in Kazakh society, because their work was enormous in ensuring the peace and unity
of the village, tribe, country, and state. The description of PP. Rumyantsev "the real rulers of
the Kazakhs are elders, biys, batyrs, and their influence went beyond the clan territory and
influenced the affairs of the entire Horde" proves the above opinion. [22]. A.I. Levshin said that
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khan himself was afraid of the clan elders among all of his relatives and always tried to live in
friendly relations with them [23].

It is known that traditional Kazakh society has a system of traditional power institutions
such as "council of clan elders"”, "council of tribal elders"”, "court of elders". The institutions
"Khan Council" and "Council of Biys", which are of special importance in the governance of the
country, originate from this council of elders. This system of power has a great importance in
various relations between the village and the tribe. The decision of the elders took an important
place in the court of biys and customary law. The biys themselves did not decide important
matters without the participation of clan elders. In this regard, based on the research conducted
by the Russian Empire in the Kazakh steppes in the first stages of the 19th century, the following
data can be given: " in each Kyrgyz horde, there is a selected biy among every of the horde.
These biys handle personal and public cases between Kyrgyz people. Several respected elders
will be invited to consider this case and the process of solving the case is related to them" [24].

N.I. Krasovsky divides nomads into three classes: officials, biys and elders who are respected
for their intelligence and honesty, and ordinary people. Among them about biys and elders, it
is said: the rights and obligations of the people are thoroughly protected by a group of people
called biys, elders. That is why this class of people is widely respected among Kyrgyz people.
Disobeying any of their orders is impossible for Kyrgyz, because it is the voice of the people. He
obeys the sultan's orders out of fear, but he does not love him.

They do not follow any order without the advice of their elders. It is described that every
word of the elder is accepted by the people as a law [25]. From this record, it can be seen that
the authority of the biys and elders was very high among the common people. It was considered
one of the traditions of the people to listen to the words of the elders and consult with them.

The council of elders was held to solve the problems arising from the internal situation of the
country. Elders of the clan used to discuss and settle the unresolved issues by consulting among
themselves.

The council of elders was held at any time depending on the problem that arose.

This is because the council of elders did not deal with the problems of the general population,
but the problems arising within the village-region and clan. In particular, they were directly
responsible for determination of the clan's spring, winter, summer, autumn pasture settlements
in the four seasons of the year, related land disputes, widow disputes in marital relations,
hostage disputes, value disputes, as well as other procedures, customs, banquets, sports games
such as horse racing and wrestling, etc. and also were responsible for planning and carrying out
events in domestic cultural and economic relations in accordance with traditions [26].

The Council of Elders was also involved in the administration of the country. The most
important issue for Kazakhs, for whom cattle breeding is the main type of economy;, is of course
the issue of land, and this is the area where there are many disputes. Therefore, the council of
elders determined the land holdings of each clan. The role of the Council of Elders was special
in the era of the establishment of the Kazakh Khanate. About this M.B. Olcott says: "Every village
had its elder, who was usually respected as an 'elder’, who protected the interests of the people
and the pastures of his village.

In order to conduct negotiations between one clan and another clan and to arbitrate mutually
disputed issues, as well as in order to organize migration and properly divide grazing lands, the
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elders used to choose a biy among them. Although the title of biy was passed down from father
to son, it was not a hereditary concept, and it was up to the elders to choose who was to be the
biy.

Within the larger community of Kazakhs, the authority of clan leaders and elders was
stronger than that of the khan [27].

The Council of Elders, like the Institute of Biys, underwent changes after becoming a Russian
colony, and its function was abolished with the establishment of the Soviet Union.

Results

The following conclusions can be drawn from the above data:

- It can be understood that the most important principle of the activity of the court of biys
and the council of elders is peacemaking and reconciliation. This is the main idea of modern
mediation service;

- In traditional Kazakh culture, Kazakhs used to resolve all quarrels, grievances, fights and
other conflicts in their homes and marriages through the court of biys and the council of elders.
Every biy and elder considered it his sacred duty to show full justice to the disputing parties
during the settlement of the case. Decisions and verdicts issued by the biys had to be approved
and appreciated by the people. The consent of the people was considered as a guarantee of the
execution of the biy's decision;

- The Council of Elders was the only traditional social institution that organized the life of
the social community. The decision of the Council of Elders had legal force. A council of elders
is held at any time depending on the issue. This is because the council of elders did not deal
with the problems of the general population, but the problems arising within the village-region
and clan, because the authority of the elders is very high among the people, it is considered
one of the traditions of the people to listen to the words of the elders and consult with them.
Therefore, in 2019, the Council of Elders was established under the Assembly of the People
of Kazakhstan. It's main objectives and tasks are as follow to help the citizens to concentrate
around the values of social harmony and unity assistance to state bodies in the prevention of
social and domestic conflicts, their resolution, as well as their post-conflict regulation; assistance
and direct participation in the implementation of ethno-mediation, the organization of dialogue
on issues of strengthening social harmony.

The Council of Elders should be considered as a political institution of great social importance;

- The form and nature of the court of biys is the simplicity of consideration of the dispute,
the existence of judicial justice and freedom of evidence, the possibility of the representatives
of the parties to the dispute and other participants to participate in the case, to try to reconcile
the parties to the dispute, and the justice of the biy's decisions. Predominance of the spirit of
reconciliation in each decision was found to be the most distinctive feature of the biys' court.
The arbitral tribunal has always tried to make the parties successful by inviting third parties
or other dignitaries; The main task of the biy was to maintain peace in the village by quickly
processing complaints and thereby stop the conflict from the beginning without allowing
hostilities or disputes to drag on.
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Currently, in order to modernize the activities of traditional biys, the Council of Biys has been
created and works as an advisory body under the akimats. Its main purpose is to organize pre-
trial and court reconciliation and help reduce the level of conflict between citizens.

In this way, the state's readiness and enthusiasm to introduce the norms of customary law
into the normative base of the country means that they can have a positive effect on the social
effectiveness and maturity of the active law.

Conclusion

With the independence of the country, a new impetus appeared in all spheres of public life,
including the state structure and legal system. And in recent years, all complex issues with
legal significance are considered in terms of the traditional thinking system. Among them, it
is important to use the unique historical experience of the Kazakh people in the development
of mediation. With the independence of the country, a new impetus appeared in all spheres of
public life, including the state structure and legal system. And in recent years, all complex issues
with legal significance are considered in terms of the traditional thinking system. Among them,
it is important to use the unique historical experience of the Kazakh people in the development
of mediation. Currently, a lot of work is being done to modernize the service of traditional biys
and the service of the council of elders.

For example, within the framework of the implementation of the pilot project "Reconciliation:
before the court, in the court” within the framework of the memorandum of cooperation between
the Supreme Court of the Republic of Kazakhstan and the Ministry of Social Development,
Councils of Biys were formed in the regions and villages of the country from the ranks of elders
and respected people who are skilled in resolving disputes on the basis of traditional "field law".
The main purpose of this Council of Biys is to organize reconciliation before the trial and in the
court, and to be the basis for maintaining peace and prosperity among citizens. The Council
of Biys has been working officially since August 2018 as an advisory body under akimats. The
reason for its creation is not only the genetic memory of the people, but also the real reason for
the development of the legal reality of modern Kazakhstan, taking into account the revival of
the institution of biys [28].

The emergence of the Council of Biys and the Council of Elders is a reflection of the historical
continuity of modern legal life with traditional legal culture.
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M.K. Kanma6aeBa!, C.A. CaptaeB?, Y. AGAbIKaAbIp?
L«TypaHn» YHusepcumemi,
2an-Papabu amviHdarsbl Kaz¥y
(E-mail: 'manshuk.1981@mail.ru, *Spatay.Sartaev@kaznu.edu.kz, ?Nur-doit@mail.ru)

Busiep coTbl MeH aKcaKasgap keHeci KazakcraHaarsl MeJHalMsIHbIH, TAPUXH AJIFbIIIAPTHI
peTiHae

Angarna: Kazak TapuxbIHJa KOFaMJaFbl TYpJli KOHOJUKTUIEpAi GUJiep COThl MeH aKcaKajizap
KeHeci keMeriMeH Hienty A3CTypi 6016l BUTiK MHCTUTYTTapbIHBIH OChI TYpJiepi Xa/lbIKKa eH KaKbIHbI
601461 OUTKEHI 0J1ap/IbIH KbI3METI 911K, XaJIbIKTBIK XKoHe aJlaMePIIiJIiK U1e0JI0TUsICbIHA HeTi3 e i
’)K9HEe OHBIH TYI MaKcaThl JayJacyllbl XaKTap/bl TATyJaCTbIpy, OGiTiMrepurijikke xeTesey OOJIbII
TabbLIAbl. Op OM MeH aKcaKaJs icTi miemy 6apbIChIHAA TApThICYIIbl TapanTapfa TOJbIKTAH aJiIAiK
KepceTyai e3iHiH Kresi 60pbllIbl caHaFaH. «/lay MypaThl - 6iTiM» KellneJi Ka3ak KOFaMblH/AaFbl 6uJiep
COTBIHBIH, HeTi3iHJe *KaTKaH 6acTbl KaFuaajap/blH 6ipi 60/bin TabbLAAbL. By 63 Keseringe Kasipri
KasakcTaHjarbl MeJUalUSHbIH 6aCTbl MiHAeTTepiHiH 6ipi 60J1bIN TaObLIAbI.

Makanaza Kasipri Meauanuss MeH OCbl €Ki [JA9CTypJli HMHCTUTYTTapAblH OiTiMrepinik neH
TaTyJACThIPy KbI3METIMEH TapUXU CabaKTACTHIFbIH aHBIKTAayFa TAJ/IbIHBIC XKacalaabl. busep coTbl
MeH OuJepAiH 6iTiMrepuinik meH TaTyAacTbIpyFa OaFbITTaJfaH KbI3METiH aHBIKTAWUTBIH TYpJi
FaJIbBIMJAPAbIH >Ka36acblHA K9HE TAapUXM MyparaT MaTepuajapblHa IIoJy xacaiajbl. CoHJai-ak
Ka3aK KOoFaMbIHJaFbl exXeJJleH OUIiK MHCTUTYThIHbIH 6ipi 60J1bIN TaObLIAThIH aKcaKaljap KeHeCiHiH
KbI3METIHIH epeKuleaikTepi Ae aHbIKTajgabl. Ka3ipri yakpITTaFbl OCbl J3CTYpPJi UHCTUTYTTap/blH
YKaHFBIPTBLIY 6apbIChIH/IA aTKAPBLIBII XKAaTKAH KYMbICTapFa II0J1Y »KacaJ/ibl.

TyiiH ce3aep: Meauanus, 6iTiMrepuIiJiik, TaTy/sacy, KyH, 6uaep coTbl, OUJep KeHeci, aKkcakasjap
KeHeci, Aay-aaMai.

M.K. Kamma6aeBa?, C.A. Capraes?, H.b. Tayeke/ioB?
YHueepcumem «TypaH»,
2Kasaxckuil HOYUOHA/IbHbLIU yHUBEpcUMem umeHu anb-Papabu
(E-mail: 'manshuk.1981@mail.ru, *Spatay.Sartaev@kaznu.edu.kz, 2Nur-doit@mail.ru)

CyJ, 6UeB U COBET aKCaKaJIOB KaK HCTOpUYeCKUe NpeANnocblIKH Meguanyu B KasaxcraHe
AHHOTanusA: B Ka3axCKoOW MUCTOPHUHU CyLeCTBOBaJa TPAAULUs PellaThb pa3/iMuHble KOHPJIUKTHI B

0011leCTBe C MOMOIIbIO Cy/la 6UEB U cOBeTa cTapeUinuH. JJaHHble MHCTUTYTHI ObLJIU HauboJiee 6JIU3KU
K Hapofy. Tak Kak MX JiefTeJbHOCTb OblJla OCHOBaHA Ha W/ieqaX CIpaBe/JMBOCTH U I'YMaHHOCTH, a ee
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KOHEYHOH LeJibl0 ObLJI0O MPUMUPEHUE CIOPSALIMX CTOPOH U NMpUBeJeHUe UX K MUpY. Kaxablil 6uu u
CTapeHlIMHA CYMTaJ CBOUM CBSLIEHHBIM [I0JITOM MPOSIBUTH MOJHYI0 06'bEKTUBHOCTb K CHOPSALIUM
CTOpPOHAaM IpH paspelleHUH Aena. «/lay MmypaTsbl — 6iTiM» (Llesib pa3pelueHus cnopa - NpUMepeHUe)
SBJISIJICS. OQHWM W3 OCHOBHBIX NPUHLMIIOB, JieXKallUX B OCHOBe CyAa OHEeB KO4YeBOTO Ka3axXCKOIo
obLiecTBa. JTO, B CBOIO Ouepe/b, SIBJSIETCS OJHOM U3 IJIaBHBIX 33aa4 MeJualMd B COBpEMEHHOM
Kazaxcrane.

B craTbe npejnpuHATA NMONBITKA ONpPEAEJUTh UCTOPUYECKYIO NMPEEeMCTBEHHOCTb COBPEMEHHOM
MeJHal{U U TPAJAULHMOHHBIX HHCTUTYTOB C MMPOTBOPYECKON U NPUMUPHUTEJbHON AesATeJlbHOCThIo. C
LieJIbI0 ONpe/iesieHusl 1esiTeJIbHOCTH CyAa 6UeB, HapaBJeHHON Ha MUPOTBOPYECTBO U MPUMHUpEHUE
IIpOBeJleH aHa/IM3 TPYLOB Y4YeHbIX, 0030p UCTOPUYECKUX apXUBHBIX MaTepuaoB. Takxxe onpe/eseHbl
0COOEHHOCTH JesTeJbHOCTU COBETa CTAapeMIlWH, KOTOpPbIM SABJsSETCS OJHUM H3 JpeBHeHIIUX
UHCTUTYTOB B TaJAULHMOHHOM Ka3axCKkoM obuecTtBe. OnpejesieHbl OCHOBHble HalpaBJ/eHUs
BO3paXXJeHU U MOJepHHU3aLMUU TPaJAULMOHHBIX UHCTUTYTOB Ha COBPEMEHHOM 3Talle pa3BUTUA
Pecny6.1vku KaszaxcraH.

Kiaio4yeBble ci10Ba: Mejualys, MUPOTBOPYECTBO, IPUMUPEHUE, IEHHOCTD, CyJ, OMUEeB, COBET OUEB,
COBeT CTapeHILInH, CIIoP.
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