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Abstract. This article discusses some issues related to improving the judicial
system of the Republic of Kazakhstan. Itis emphasized that the judiciary occupies
a special place in the mechanism for protecting human rights. The importance
of the category of justice for the judicial system is considered, the norms of the
current legislation are analyzed, and it is concluded that the term “impartiality
of judges” means justice.

Justice is impossible if the court is biased, and accordingly, biased justice
gives rise to unfair decisions and leads to a low level of citizens' trust in the
state as a whole.

The article also discusses such a problem as the high workload of judges, and it
is proposed to introduce the institution of assistant judges. The legal experience
of foreign countries in which the institute of judicial assistants operates is
analyzed. World practice shows that assistant judges directly contribute to
improving the quality of the administration of justice.

Particular attention is paid to the process of expanding the specialization of
courts. An analysis of the administrative form of legal proceedings is carried out,
as well as the provisions of the new Administrative Procedure Code.

In conclusion, this article concludes that the judicial system must be stable
and conservative, and a unified judicial practice must be formed.
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Some issues on improving the judicial system of the Republic of Kazakhstan

Introduction

The constitutional development of Kazakhstan is based on the ideas of a legal, democratic,
social state. These ideas were enshrined in the Constitution of the Republic of Kazakhstan.
Article 1 of the Basic Law enshrines Kazakhstan’s desire to establish itself as a law-governed
state. [1].

The idea of a law-governed state means securing a person, his life, his rights and freedoms
as the most important value for the state and society. We emphasize that in a democratic state
there must be an effective mechanism for protecting rights and freedoms on the part of the
state.

Creating an effective mechanism for protecting human rights is the main task of the state.
In modern world practice, the constitutions of democratic states enshrine the principle of
dividing state power into three branches. This division is aimed at preventing abuse of power
by government bodies, professionalizing the actions of civil servants, and creating effective
government bodies that society trusts. The constitutional reform, which began in 2022, affected
the entire state mechanism. And, above all, the judicial system. Because the level of public trust
in government as a whole depends on the quality of the judiciary.

Let us note that in the “Concept of Legal Policy until 2030” dated October 15, 2021, Section
5 stipulates that the key criterion for the effectiveness of law enforcement agencies and their
employees will be the degree of public trust. This is especially coming to public trust in the
judicial system [2].

In the process of constitutional reform and in order to create the most effective mechanism
for the protection of human rights, the Constitutional Court was created. Although this body
is not part of the judicial system, its powers are also aimed at protecting human rights. Every
citizen of the Republic of Kazakhstan can contact this body if he believes that a normative legal
act does not comply with the Constitution of the Republic and directly affects his rights and
freedoms enshrined in the Constitution.

Thus, the judiciary occupies a special place in the mechanism for protecting human rights.
All over the world, when it comes to protecting human rights, the focus is on the judicial system.
The main goal of the judicial system is to protect human rights, restore justice, and impose fair
penalties. Accordingly, in a democratic state special attention is paid to improving the judicial
system. The judicial system has been reformed. This is the introduction of specialization of
courts, increasing the status of courts and judges, a new system for selecting judges, and the
introduction of conciliation procedures. Let us note that the legal science of Kazakhstan pays
special attention to the process of improving the judicial system [3].

Research methods

In preparing this study, a scientific review of domestic and foreign sources was carried out,
also an analysis of the norms of current legislation was carried out. In the research process,
universal scientific methods such as dialectical, analysis and synthesis, induction and deduction
were used. General methods such as comparative legal, systemic, structural and functional were
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also used. The combination of these methods made it possible to objectively and fully disclose
this topic, draw certain conclusions, and develop recommendations and proposals.

Discussion and Results

Human rights and freedom are universal values of society and the state. Let us note that in the
theory of law, human rights are understood as his possibilities of action. At the same time, we
emphasize that human rights are recognized as absolute, inalienable, natural and, accordingly,
the state, as the main political institution, undertakes to protect and ensure human rights.

In the issue of protecting human rights, a special place is given to the judicial system. The
court is the most important government body carrying out activities for the protection of human
rights and justice. Justice is a special type of state activity carried out by the court on the basis
of current legislation. Justice is always associated with legal proceedings in various spheres
of public life. We emphasize that the administration of justice is entrusted by society and the
state exclusively to the judiciary. According to the Basic Law, the Courts of the Republic are the
Supreme Court of the Republic, local and other courts of the Republic established by law. The
establishment of special and emergency courts under any name is prohibited in Kazakhstan.
In this regard, the opinion of scientists E.E. Duisenov and A. Zh. Shpekbaev that the judicial
power is established by the Constitution and, accordingly, cannot be eliminated or transformed
without changes to the Constitution itself is fair. [4:153].

From the point of view of legal theory, the main thing in the judicial process is the search
for truth, the definition of justice. The concept of justice is a philosophical and ethical category.
Law in determining justice is based on assessing the actions of an individual from the point
of view of moral and moral categories. In jurisprudence, one of the meanings of this term is
the compliance of the act with punishment. In public life, justice is understood as a balance of
interests and rights of a person, acceptance of his individual qualities and behavior.

Let us turn to the ideas of the ancient Greek thinker Aristotle. He proposed a definition of justice
as equal treatment, but only for equals. And accordingly, on the contrary, unequal treatment, but
only for unequals. Thus, Aristotle connects justice with the principle of equality [5].

According to academician M.K. Suleymenov “by justice we can understand moral ideas about
fair behavior in the exercise of subjective civil rights that have developed in society and are
recognized by law, customs and judicial practice”[6].

In our opinion, justice in law means achieving a compromise between the interests of
individuals, social groups and their values. That is why law and justice are inseparable and
complement each other. And even more, justice is the main idea of law.

Let's turn to the norms of current legislation. The category of justice is enshrined in Article
7 of the Constitutional Law “On the Constitutional Court of the Republic of Kazakhstan” as
follows. Judges of the Constitutional Court after their appointment take an oath and undertake
to be impartial in their activities, to obey only the Constitution of the Republic of Kazakhstan, to
ensure its supremacy [7].

Inthis case,theterm “impartiality” means fairness. Accordingly, thejudges ofthe Constitutional
Court in their decisions search for justice and consolidate this idea at the highest level.

98 N21(146)/ 2024 JLH. ['ymunes amoindarel Eypaszus yammuoik yHueepcumeminiy XABAPILBICHI.

KyKblK cepusicol
ISSN: 2616-6844. elSSN: 2663-1318



Some issues on improving the judicial system of the Republic of Kazakhstan

Article 39 of the Criminal Code of the Republic of Kazakhstan stipulates that punishment is
applied in order to restore social justice. Article 52 of this Code stipulates that a person found
guilty of committing a criminal offense is given a fair punishment, within the limits established
in criminal law [8].

Let us turn to the provisions of the Criminal Procedure Code. So, in Art. 8 stipulates that one
of the main objectives of the criminal process is a fair trial. And further, Part 2 of Article 57 of
this Code stipulates that the judge presiding over the case must take all measures to ensure a
fair hearing of the criminal case. Let us note that the term “justice” is mentioned 12 times in the
Criminal Procedure Code [9].

Let us turn to the norms of the Code of the Republic of Kazakhstan “On Administrative
Offences”. Thus, part 2 of Article 55 of this act stipulates that an administrative penalty must
be “fair, consistent with the nature of the offense, the circumstances of its commission, and the
identity of the offender” The judge evaluates the actions of the subjects. According to Part 1 of
Article 844 of this Code, the judge, having recognized the administrative penalty imposed by the
resolution as unfair due to its excessive severity, not corresponding to the nature of the offense
committed, the identity of the perpetrator or the property status of the legal entity, mitigates
the penalty, guided by the general rules for imposing an administrative penalty[10].

In this norm, justice is the requirement to take into account the nature of the offense, the
circumstances of its commission, as well as the identity of the offender. Thus, the concept of
justice is enshrined in law, but at the same time this category is associated primarily with the
activities of the judiciary.

We believe that justice is an evaluative category closely related to the concept of morality.
We especially note that the principle of justice can be fully realized with a high level of legal
awareness and legal culture of citizens and society as a whole, as well as with the effective
functioning of democratic institutions.

Let us note that Russian scientists propose to consider justice inextricably from the concept
of the law-governed state, arguing that these are paired legal categories [11].

We believe that this judgment deserves attention. Indeed, where there is a law-governed
state, there is independent justice, and, ultimately, there is public confidence in the protection
of their rights through the court system.

Justice is impossible if the court is biased. Of course, the bias of justice gives rise to unfair
decisions. This ultimately leads to a low level of citizen trust in the state as a whole.

Head of State K. Tokayev, speaking at a meeting on modernization of the judicial system,
noted: “Judges, under the same conditions, often make different decisions, this causes a negative
reaction in society, information that all courts are corrupt is spread” [12].

Thus, we can conclude that human rights can only be ensured if effective and objective
justice is implemented. It is necessary to note a special feature of justice - it is aimed at the fair
resolution of disputes and the harmonization of social relations.

There are many obstacles to the implementation of effective justice. One of the problems
hindering the implementation of effective justice in Kazakhstan is the high workload of judges.

In this regard, new methods and new institutions for supporting judges are needed. The
Chairman of the Supreme Court of the Republic of Kazakhstan (2010-2011) Professor M.T.
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Alimbekov discusses this in his scientific work. He believes that it is necessary to establish
an institute of judicial assistants in Kazakhstan. The institution of judicial assistants is very
developed in many countries. “Their responsibilities would include studying cases and other
materials received for consideration, preparing analytical, information and reference materials
that are necessary for judges to make decisions, monitoring the work of the secretary of the
court session” [13].

Scientists note that the workload on judges has doubled over the past five years. For example,
in Astana and Almaty judges make decisions on 16 cases every day [14].

An analysis of foreign sources shows a positive attitude of judges towards the institution of
assistants. In Russia there is an institute of assistant judges, established by the law “On the State
Civil Service of the Russian Federation”. A judicial assistant is a federal government employee.
He holds a leading position in the apparatus of the arbitration court. He must have a higher legal
education and at least two years of experience in public service in senior positions or at least
four years of experience in his specialty. From a procedural point of view, an assistant judge is a
person who facilitates the administration of justice [15].

Russian judges believe that 90% of their success depends on the work of their assistants. At
the same time, the key skill for an assistant judge is the ability to correctly apply the rules of
law and quickly find the rules governing these particular legal relations. Let us note that a good
lawyer is not one who knows all the rules, but one who knows where to find the relevant rules.
An important skill for an assistant judge is the ability to monitor all changes in the field of law
enforcement. Also, the assistant must be aware of changes in legislation and the development
of judicial practice [15].

There is no institute of assistant judges in the Kazakh judicial system. However, world practice
shows that assistant judges directly contribute to improving the quality of the administration
of justice

We believe that today in Kazakhstan there is a real need to introduce the institution of judicial
assistants. The introduction of this institute into Kazakhstan’s legal proceedings will improve
the professional level of court personnel. We emphasize that the legal status of an assistant
judge must be regulated on a legislative basis [16].

In Kazakhstan, the judiciary must be strong, independent, authoritative, competent and
professional. This is the main task now that state faces.

In general, the process of improving the activities of the judicial system continues in
Kazakhstan. Among the innovations in the activities of courts is the expansion of specialization
of courts. One of the objectives of this expansion of the specialization of judges is to improve the
investment attractiveness of Kazakhstan for foreign investors.

To ensure the protection of investments, a specialized panel was created at the Supreme
Court to consider disputes involving large investors. Since January 1, 2016, legal proceedings
on investment disputes have been in effect. An International Council has also been created,
which includes authoritative experts and scientists who are competent to give opinions when
considering investment disputes.

Currently, judges are given more powers to reconcile the parties and find consensus in the
current dispute. It is the judge who is entrusted with the responsibility for searching for the
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truth, he must be active in resolving the case, he must ask more clarifying questions, show
common sense and logic. In connection with the innovations, judges in civil proceedings, on
their own initiative, can take measures to collect case materials and verify the validity of the
parties’ arguments. All these measures are aimed at a complete and objective resolution of the
court case. Let us note that after the decision is announced, the judge is obliged to explain the
legal basis of the decision made and the purpose of this decision. This judicial interpretation is
necessary for a common understanding of the essence of the court decision.

Currently, further digitalization of the judicial process is taking place; video conferencing,
digital means for transmitting and receiving information from participants in the process -
Skype, WhatsApp, Zoom - are widely used. To ensure that all participants in the process can
actively participate, trials are conducted online. All these innovations are aimed at improving
the functioning of the judicial system.

Athree-tier model of justice with a clear division of powers is being introduced in Kazakhstan.
In this model, three links are responsible for the criminal process: the police, the prosecutor
and the court. Each of the powers of these three bodies is clearly delineated. A kind of legal filter
is created through which each case must pass before it goes to the next body for consideration.

The Republic of Kazakhstan adopted the Administrative Procedural Code of the Republic
of Kazakhstan. The purpose of the new Code is to regulate the procedure for carrying out
administrative procedures, internal administrative procedures of state bodies, as well as the
procedure for resolving disputes in the field of public legal relations. Previously, there was no
such code in Kazakhstan. The Code was adopted by the Parliament of the Republic of Kazakhstan
on June 29, 2020 and came into force on July 1, 2021 [17].

Also new from the point of view of law enforcement in the administrative process is the
expansion of the use of the institution of mediation and settlement agreement. This institute
has not been used before.

The Code establishes a separate administrative form of legal proceedings. Let us note that
the special claim proceedings reflected in the Civil Procedure Code do not reflect the public
legal nature of such cases. That is why cases of public rights should not be considered in
civil proceedings, where the parties are equal. Whereas in administrative legal relations a
private person is in an unequal position to the state. Therefore, the new Code regulates the
relationships of citizens with non-governmental organizations and individuals. For example,
national companies, private bailiffs, frequent notaries. That is, with those entities to which part
of the state powers is delegated and who have some power and administrative functions [18].

The active role of the court is manifested in the administrative process. Let's pay attention
to this principle. Here the court, not limiting itself to explanations, statements, petitions of
participants in the administrative process, the arguments, evidence and other materials of the
administrative case presented by them, comprehensively, fully and objectively examines all
the factual circumstances that are important for the correct resolution of the administrative
case. The court may also, on its own initiative or at a reasoned request from participants in
the administrative process, collect additional materials and evidence. The court has the right
to express its preliminary legal opinion on legal justifications related to the factual and (or)
legal aspects of the administrative case. We qualify this principle as an innovation, according to
which the role of the court changes.
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Administrative cases are considered by specialized district and equivalent administrative
courts. A new legal category “administrative body” appears in administrative law. An
administrative body is any organization vested with authority by law.

Thus, based on this analysis, we believe it is possible to draw the following conclusions.

1. From the point of view of legal theory, the main thing in the judicial process is the search for
truth, the definition of justice. The concept of justice is a philosophical and ethical category. Law
in determining justice is based on assessing the actions of an individual from the point of view of
moral and moral categories. In our opinion, justice in law means achieving a compromise between
the interests of individuals, social groups and their values. Justice is the main idea of law.

2.Further developmentofelectroniclegal proceedingsis necessary, as well as the introduction
of artificial intelligence to search for judicial acts and predict the outcome of court cases.

3.Itis necessary to continue work on the specialization of courts. This is due to the expansion
of social relations requiring legal regulation. In the future, it is possible to create family courts.
Currently, issues of family relations are considered within the framework of juvenile courts.

4. We believe it is necessary to comprehensively study the issue of electing judges. The
scientific literature proposes to introduce elections of judges by the people. Such a democratic
system will significantly improve the objectivity of judges and eliminate their dependence on
the executive branch. The judiciary must be separated from the executive.

Conclusion

The analysis of a number of foreign and domestic sources allows us to conclude that the
judicial system of the Republic of Kazakhstan operates on a professional basis. A legislative
framework has been created, the main ideas of the judicial system are enshrined in the
Constitution and constitutional laws. The independence of the judicial branch of government is
legally established. In the future, it is necessary to continue work to establish the rule of law and
the administration of justice at a high professional level by highly qualified judges.

The judicial system must be stable and conservative, and a unified judicial practice must be
formed.
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Ka3sakcraH Pecny6/iMKachbIHBIH, COT XKYieCiH XKeTiiaipyain kei6ip Maceesepi

Angarna. Makanazna Kazakcran PecniyGiinkacbIHAAFbI COT KYHECiH XKeTiipyre KaThICTbl KeH6ip
MaceJiesiep KapacThIpbLIaAbl. AZlaM KYKbIKTapbIH KOPFay TeTiriHAe cOT 6UJIIri epekiile OpbiH ajaThIHbI
atanazapl. CoT »KyMeci yuliH ofi/JieTTiNiK caHATbIHbIH, MOHI KapacTbIpbLIFaH >XoHe KOJIJaHbICTaFbl
3aHHaMaHbIH, HOpMaJlapbl TaJ/IaHbIN, «CYAbsJAPAbIH 6GeWTapanThIFbl» JAereH TEPMHH OiNIiKTi
Gingipeni tereH KOPbITHIH/BI XKaCaJIIbl.

Erep cot 6ipxaKTbl 60J/ica, COT TepeJsiri MyMKiH eMec, CollKecCiHIlle COT TepeJiriHiH 6ip>KaKTbl
G0JTybI 9/1iJIeTCi3 IIeliM/IepAi TYAbIPaAbl KoHEe a3aMaTTapAbIH KaJllbl MeMJIEKETKE JleTeH CEeHiMiHiH
TeMeH/eyiHe aKese/i.

CoHpaii-aKk, MakKaJsaja CyAbsilapAblH >KYKTEMECIHIH >KOFapbLIbIFbl MaceJieCi KapaCThIPbLIbIII,
CyZbsJIapblH KOMeKIIiiepi UHCTUTYTBIH €HTi3y yCbIHbLIaAbl. CyibsaiapAblH KOMeEKIUijepi UHCTUTYThI
»KYMBIC iCTEUTIiH 1IeT eniepAiH KYKbIKTBIK ToXKiprbeci TanjaHaabl. OJaeMAIK TaKiprube kepceTKeH e,
CyAbslJIapAbIH KeMeKILIJIePi COT TOPEeJIiTiH »y3ere acblpy canacblH apTThIpyFa TikeJsel bIKIasa eTeli.

CoT iciH »Kypri3yAiH OKIMIIiJiK HbICAaHbIHA, COHJAM-aK »KaHa OKIMILIJIIK pPacCiMAiK-NPOLECTiK
KOJIeKCTIH epexeJiepiHe Tanjay »Kyprisiaai.

MakasiaHbIH KOPBITBIHABICBIHAA COT KYHeci TYypaKThbl >KoHE KOHCEpPBATHUBTI 00JIy KaXKeTTiri,
COHBIMEH KaTap GipbIHFal COT MPAKTUKACBIHBIH KYPbIJIYybIHA KAThICTbI KOPBIThHIH/IbI XaCaJ/Ibl.

Ty#iH ce3aep: coT xyleci, alaM KYKbIKTaphbl, 9A171eTTiIiK, COT TepeJiri, cyfbsAaap/blH KeMeKulijaepi
VHCTUTYTHI, CYAbsJIapAbIH MaMaHaHybl, TaTyJAacThIpy paciMepi, 9KiMUIIIK Tpo1ecc.

K.C. lllykenora?, A.A. Kaceim:kanoBa?, A.A. Bektypranosa3
IKwvizbl1opduHckuti ynusepcumem um. Koketm Ama, Kwizvlopda, Kazaxcma
2Egpasulickuti HQyuoHAaAbHbIU yHUsepcumem um. J1.H. 'ymunesa, Acmana, Kasaxcma
3CneyuaauszuposaHHblli MexcpatioHHbIL Cy0 N0 AOMUHUCMPAMUBHbIM NPABOHAPYUIEHUSIM,
AcmaHa, Kazaxcmau
(Jadira_81@mailru, ainur.kassymzhan@gmail.com, 717-1821@sud.kz)

HekoTopsbie BONPOCHI COBEPIIEHCTBOBaHUS Cye6HOM cucTeMbl Pecnny6 inku Kazaxcrtan

AHHOTanus. B JaHHOU cTaThbe paccMaTpPUBAIOTCS HEKOTOPbIE BOMPOCHI, Kacaloliuecs: COBEPILEHCT-
BOBaHUs CyfeO6HOHN cucteMbl Pecny6sivku KaszaxcraH. [loguepkuBaeTcs, YTO B MeXaHU3Me 3alLUThI
npaB 4yesJ0BeKa 0cob0oe MecTO 3aHMMaeT cyJlebHas BJacTb. PaccMaTpuBaeTcsl 3HaueHUE KaTeropuu
«CIpPaBeIJIMBOCTb» AJIS1 CyAe6GHOM CUCTEeMbl, aHAJIU3UPYIOTCS HOPMBbI JIeHCTBYIOLET0 3aKOHO/ATE/NbCTRA,
cies1aH BbIBOJ| O TOM, UTO TEPMHUH «O6ECIPUCTPACTHOCTD CYAel» 03Ha4YaeT CIPaBeIJIUBOCTb.
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Some issues on improving the judicial system of the Republic of Kazakhstan

[IpaBocysirie HEBO3MOXHO, e€CJAd CyZ fBJSeTC HeOOBbEKTUBHBIM, M COOTBETCTBEHHO,
HeOObeKTUBHOCTb INPABOCYAUs NOPOXK/JAAeT HecllpaBeJJIMBble pellleHUs U NPUBOAUT K HU3KOMY
YPOBHIO JOBEPUsI PaXKJaH K FOCYAapCTBY B LIeJIOM.

Tax:xke B cTaTbe paccMaTpUBaeTCs TakKasd MpobseMa, KaK BBICOKAs 3arpyKeHHOCTb CyZeH,
npejjlaraeTcsi BBECTU UHCTUTYT INOMOILHUKOB CyJiell. AHa/IM3UPyeTCs IPaBOBOU OMBIT 3apyOeKHbIX
CTpaH, B KOTOPbIX AEeWCTByeT UHCTUTYT NOMOLIHUKOB cyfiell. MUpoBasi NpaKTHUKa MOKa3bIBaeT, YTO
NOMOILHUKHU CyZlell HerocpeCTBEHHO CIIOCOOCTBYIOT NOBbILLIEHHI0 KaueCTBa OTIpaB/IeHUsl IPaBOCyUsl.

Ocoboe BHHMaHMe yJeJs1eTcs NpoLecCy pacllipeHusa crelnaln3anuy cyfoB. [IpoBoauTca aHaans
aJIMUHUCTPATUBHON (OPMBI CYAONPOU3BOACTBA, @ TAKXKe MOJIOXKEHUH HOBOro AJIMUHUCTPATUBHOTO
IpoleypHO-IIPOLeCcCyaJbHOr0 KOJeKca.

B 3ak/iloueHHWM JaHHOW CTaTbU CJeJlaH BBIBOJ O TOM, YTO cyjebHasi cuUcTeMa J[JOJDKHA ObITh
CTaGUJIbHOW M KOHCepBAaTUBHOM, [10JXKHA ObITh cGOpMHpPOBaHa e/JUHasA cy/ie6Has NpaKTHKa.

Kiio4yeBble c/10Ba: cyfiebHas1 cuCTeMa, IpaBa Yesl0BeKa, CIpaBe JUBOCTh, IPAaBOCYAUE, UHCTUTYT
IOMOILHUKOB CyZeH, crneLuanvdsanus cyjei, NpuMUpHUTeNbHbIE MPOLEAyphl, aJJMUHUCTPATUBHBIN
npoiecc.
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