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Abstract. This scientific article examines certain issues of the current state
of the source of evidence in the form of testimony of the accused. Scientific
interest has been aroused in this issue against the backdrop of the construction
of a new three-tier model of judicial and law enforcement activities, providing for
maximum respect for the rights and legitimate interests of citizens. The current
state of the legal norms governing applications in criminal proceedings is analyzed
in abstract form, especially at the stage of completion of the pre-trial investigation
and in relation to such an active participant in the criminal process as the accused,
in terms of correlation with the rules of evidence. Of particular interest in the
scientific article is the presence of a legislative situation in which such a source of
evidence as the testimony of the accused has actually dropped out of the system
of sources of evidence, despite its formal presence as such among the factual data
relevant for the correct resolution of a criminal case. Situations in the current
legislation are analyzed in which there is a discrepancy with the previously
theoretical interpretation of the rules on evidence, but which make it possible to
identify new theoretical solutions that allow resolving such inconsistencies in the
provisions of the current norms of the Criminal Procedure Code of the Republic of
Kazakhstan, preserving the current system of sources of evidence or justifying a
new position in terms of using the testimony of the accused as a source of evidence
in modern realities.
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Introduction

In the Republic of Kazakhstan, the construction of a new three-tier model of judicial and
law enforcement activities continues, based on the experience of OECD countries. Significant
changes and additions have been made to the criminal procedural legislation on the issue of
delimitation of powers between the investigator, prosecutor and court. Moreover, certain Laws
of the Republic of Kazakhstan have revised the procedure for making key procedural decisions
in criminal cases, including at the stage of completion of the pre-trial investigation, which
contributes to depriving the investigator and interrogator of the function of prosecution and is
aimed, first of all, at solving the problems of criminal proceedings specified in part first article
eight of the Code of Criminal Procedure of the Republic of Kazakhstan (hereinafter referred
to as the Code of Criminal Procedure of the Republic of Kazakhstan) - impartial, quick and
complete disclosure, investigation of criminal offenses, exposure and prosecution of those who
committed them, fair trial and correct application of criminal law, protection of individuals,
society and the state from criminal offenses.

Meanwhile, the changes and additions made, for example, regarding the preparation of a
report on the completion of the pre-trial investigation and the indictment, raised a number of
questions about the rights of the suspect, the accused, the advisability of leaving the system of
sources of evidence in the form in which they are present to the present day, as well as in some
cases, questions arose about the real right to freedom of appeal against decisions and actions of
criminal prosecution authorities, since the analysis of the norms of the Criminal Procedure Code
regulating these issues states the fact that there is no correlation between them and does not
correspond in general with the Code of Criminal Procedure, as well as with individual principles
of the criminal process.

Solving these issues and existing problems will be the next task for both legislators, scientists,
and law enforcers. Let us express our thoughts and formulate a number of conclusions.

Methods

In the process of working on the study, the authors methodologically proceeded from the
provisions on a comprehensive analysis of the stated goal. In this regard, general scientific,
private scientific and special research methods were used. But they used system analysis as a
priority, since an analysis of the evidence used was carried out, thanks to which activities are
carried out in the process of cooperation with other law enforcement agencies and other state
structures.

Results

The current state of certain criminal procedural norms does not allow us to clearly judge
their positive or negative aspects, since it requires thought and time to implement them. But it
is obvious that issues arising with the redistribution of procedural powers of the investigator,
interrogating officer, prosecutor and court must be analyzed constantly, taking into account
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constructive criticism and scientific discussions. The orientation of national legislation towards
the experience of foreign countries is always accompanied by inconsistencies with national
law. The rules of evidence are no exception. A one-time introduction of changes and additions
to the current legislation once again states the fact that with any changes and additions, even
to individual norms, their systematic analysis and comparison with others is required, since
the negative aspects are obvious. Not so long ago, the President of the Republic of Kazakhstan
set the task of conducting an audit of the current criminal and criminal procedural legislation,
with a view to eliminating everything that interferes with the work of law enforcement, special
government bodies, the prosecutor's office and the court, in the administration of justice.
The audit carried out, namely its results, unfortunately, did not become available to the wider
scientific community, and many proposals from scientists to optimize the current legislation are
still on hold [1], [2].

Discussion

Let's begin our consideration of this issue with the provisions of part two of Article 111 of
the Code of Criminal Procedure of the Republic of Kazakhstan, according to which factual data
that are important for the correct resolution of a criminal case are established: testimony of
the suspect, the accused. It is assumed that the accused can be interrogated as an accused, to
express his attitude towards the accusation.

However, today, in accordance with the amendments and additions to the Code of Criminal
Procedure of the Republic of Kazakhstan regarding the preparation of areport on the completion
of the pre-trial investigation and the indictment, the accused is not interrogated, since he
becomes such only after the prosecutor draws up the indictment and signs it. For other forms
of completing a pre-trial investigation, for which an indictment is not drawn up, the situation is
similar.

In fact, the latter is accused only for a short time; according to the current legislation, he is
not interrogated, and he himself is deprived of the opportunity to express his attitude towards
the accusation, and does not even have the right to submit petitions to the prosecutor, since all
petitions can be submitted or filed by him in in writing only to the investigator, inquiry officer
in the process of familiarizing himself with all the materials of the criminal case, before drawing
up a report on the completion of the pre-trial investigation, and after familiarizing himself with
the indictment - immediately to the court.

The prosecutor neither interrogates him as an accused, does not find out his attitude to the
charges, nor considers any petitions or complaints. As a result, the accused cannot give any
testimony, and as a result, the accused’s testimony has actually dropped out of the current
system of sources of evidence.

Consequently, the question arises: is it necessary to retain such a participant as the accused
in criminal proceedings? After all, almost immediately after a suspect is given the status of an
accused, he instantly becomes a defendant.

Well-known Kazakh procedural scientists A.N. Akhpanov, A.L. Khan expressed their attitude
on this matter in 2022, pointing out the possibility of an expanded format for the prosecutor’s
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affirmative resolution on other forms of completing the pre-trial investigation, where an
indictment is not drawn up, which will also include a decision on the prosecutor to bring the
accused to trial, and also raise the question on the refusal in criminal proceedings of the status
of such a participant as “defendant” and replacing it with the procedural figure “accused”. And
they suggest that the legislator put the second part of Art. 65 Code of Criminal Procedure of the
Republic of Kazakhstan. In addition, in part three of Art. 65 of the Code of Criminal Procedure of
the Republic of Kazakhstan propose to replace the word “defendant” with the word “accused”,
as well as to make a similar technical and legal replacement throughout the text of the Code of
Criminal Procedure of the Republic of Kazakhstan [3, p. 56].

In general, one should agree with this proposal, offer new arguments in support of this
position of the authors, but also at the same time express one’s vision not only on these issues,
butin particular on the issue of functioning as an independent source of evidence - the testimony
of the accused, as well as reforming the norms of the Code of Criminal Procedure on filing and
consideration of petitions in criminal proceedings.

In fact, on the issue of the functioning of the testimony of the accused as an independent
source of evidence in the form in which it has to be observed, this is nothing more than a fiction.
From the above it follows that under the current legislation it is no longer such a source. This
should be stated and acknowledged. No actions are envisaged on the part of the prosecutor to
interrogate a person as an accused. As a result, we do not have any testimony from the accused
and there is no opportunity to use them as evidence. He formally passes only from the status of
a suspect to an accused.

The question arises whether there is a need, in addition to those proposed by A.N. Akhpanov
and A.L. Khan decisions, for example, in part two of Article 111 of the Code of Criminal
Procedure of the Republic of Kazakhstan, also to make changes on the issue of the functioning
of an independent source of evidence, such as the testimony of the accused?

In my opinion, theoretically there are two options for solving this issue. If you follow the
logic of A.N. Akhpanov, A.L. Khan, by excluding the defendant as a participant in the criminal
process, then some of the problems will indeed be solved. That is, a criminal case sent to court
will become a legal fact that the accused can be questioned directly in court, express his attitude
towards the charges, file petitions and exercise all the rights of the accused, as is the case in
the generally established theory of criminal justice. process, and in the theory of evidence, in
particular, which, by the way, has recently been unreasonably remembered less and less. With
this approach, there will be no need to change the second part of Article 111 of the Code of
Criminal Procedure of the Republic of Kazakhstan regarding the independent source of evidence
- the testimony of the accused.

But another option is also possible. It consists in shifting the emphasis from the rights of the
accused to both the rights of the suspect and the rights of the defendant, while, in theory, it will
also be necessary to rethink some established provisions in terms of granting broader rights to
the suspect and the defendant, and not the accused. Such a shift in rights in criminal proceedings
has already occurred, although few scientists write about it in the scientific press. In the new
three-tier model of judicial and law enforcement activities, it is already worth recognizing
that it is the suspect who should have greater rights than the accused. Since the lion's share
of investigative and procedural actions is carried out in pre-trial proceedings, it is in it that his
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rights should be realized to a greater extent. After all, before, and objectively, in the theory of
criminal proceedings, it was the accused who had full rights. This too will have to be rethought.
An analysis of the provisions of Article 65 of the Code of Criminal Procedure of the Republic of
Kazakhstan shows that the accused is granted and can exercise the rights of a suspect, which
indirectly indicates a practical combination of the scope of procedural rights.

Taking into account the fact that in the future the legislator will, in any case, have to resolve
the issue of sources of evidence in the context of building a new model of judicial and law
enforcement activities, since the source of evidence in the form of testimony of the accused no
longer exists, and the legislator leaves the second part of Article 111 of the Code of Criminal
Procedure of the Republic of Kazakhstan unchanged, against the backdrop of the actual
deprivation of the accused to testify as an accused, to submit petitions to the prosecutor; I
propose, given the current situation in the legislation, the following as an alternative.

In part two of Article 111 of the Code of Criminal Procedure of the Republic of Kazakhstan,
add an addition after the words “suspect, accused" - defendant. The essence of this addition will
generally eliminate the existing discrepancy between the rules on the rights of the accused, the
defendant and the second part of Article 111 of the Code of Criminal Procedure of the Republic
of Kazakhstan. And it will act as a kind of consensus under the existing legislative regulation of
sources of evidence. Since the legislator will not refuse the procedural status of the “accused”, in
connection with the exception of the issuance of a separate decision of the prosecutor to bring
the accused to trial by the prosecutor, and the dubious decision on the actual elimination (or
transformation - S.B. note) of the stage of bringing the accused to trial by the prosecutor, against
the background the formal transition of a suspect to the status of an accused, as is possible in
the near future, will not exclude such a procedural participant as the “defendant”.

This decision to add evidence as an independent source has a positive side in the form of
procedural adaptation to the new powers of the prosecutor. There is no point in disputing the
fact that when preparing for the main trial, the prosecutor must possess all the materials of the
criminal case, know the position of the defendant, and so on. How can one know the position
of the defendant? Definitely, the prosecutor can find out his position only when he, while still
an accused, is questioned by the prosecutor as an accused, or, as is happening now, only in
court, which is not effective. It should not be surprising that the prosecutor learns about the
defendant’s position after the fact - in court and is not ready to build his own qualitative position
to support the state prosecution.

Consequently, the duties of the prosecutor; in the event of failure to accept such a design to
add a new source of evidence - the testimony of the defendant, should be legally imposed on the
duties of the prosecutor to interrogate the accused in order to obtain a valid source of evidence
- the testimony of the accused. Yes, yes, exactly that, in order to comply with and fully fulfill
the requirements of the second part of Article 111 of the Code of Criminal Procedure of the
Republic of Kazakhstan, since today, when interrogating the defendant in court, his testimony
is not a source of evidence; it is not included in the second part of Article 111 of the Code of
Criminal Procedure of the Republic of Kazakhstan.

Finally, despite recent changes to Article 305 of the Code of Criminal Procedure of the
Republic of Kazakhstan, the issue of consideration by the prosecutor of petitions and complaints
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received against him should be considered. It is a rather illogical decision of the legislator, in
which the prosecutor is only limited to drawing up an indictment, although the suspect is given
anew procedural status - the accused, and has the right, in accordance with the requirements of
Articles 99 and 105, to file petitions and complaints at any stage of the criminal process.

Since the stage of bringing the accused to trial by the prosecutor, as noted above, is still
formally present and functioning in the legislation of our country and has not been completely
excluded, in connection with which, in the author’s opinion, part three of Article 305 of the
Code of Criminal Procedure of the Republic of Kazakhstan should be changed and its following
edition is proposed:

Received petitions and complaints of the accused, or filed on his behalf by the defense
attorney, after he has been served with the indictment, must be submitted no later than three
days to the prosecutor, and considered by the latter in accordance with the requirements of
Article 99 of the Code of Criminal Procedure of the Republic of Kazakhstan.

After the expiration of the specified period for filing a petition or complaint, motions and
complaints from participants in the process that have been submitted after the case has been
sent to court are sent directly to the court.

Undoubtedly, such a decision would lead to a correlation between the contents of Articles
99 and 305 of the Code of Criminal Procedure of the Republic of Kazakhstan, and as a result,
respect for the rights of the accused.

Conclusion

1. Changes in legislation in terms of optimization of certain norms give rise to a situation
in which other norms should be promptly amended. In the case considered in the scientific
article it is necessary either to exclude a participant of criminal proceedings as a defendant, or
to introduce a new source of evidence - testimony of the defendant and to correlate the norms
on sources of evidence.

2. When building a new three-link model of judicial and law enforcement activity it is
necessary to harmonize the norms of criminal procedural legislation in the part of application
of petitions and complaints at the stage of prosecutor's bringing the accused to trial.

3. At the legislative level to solve the issue of interrogation of the accused by the prosecutor,
with the purpose of his attitude to the prosecution and formation of the position of the state
prosecution in court, qualitative preparation of the state prosecutor for the main trial.
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AWbInTa/IyIIBIHBIH, aliFaKTaphbl TYPiHAEri Ad/ies1ieMe Ko3iHiH Ka3ipri xkaFraaibl

AHHOTanus. bys FbIIBIMU MaKaJjajZia albIITadylIbIHbIH aUFaKTapbl TYPiHAErI aJies/ley KO3iHiH
Kasipri»kaFJalbIHbIH KeKeJlereH MaceJiesiepi KapacTbIpblIFaH. A3aMaTTapAblH KYKbIKTapbl MEH 3aH/bl
MyAJeJsiepiH 6apblHIIA CAKTay/lbl KO3/EUTIH COT XoHe KYKbIK KOpFay KbI3METiHIH KaHa Yl JeHrenni
Mo/ieJliH Kypy asiCbIH/a OYJI MaceJieTe FhIJIbIMU KbI3bIFYIIBLIBIK TYIbl. KbLIMBICTBIK COT iCiH Kypri3yeri
apbi3ap/ibl peTTEeNTIH KYKbIKTBIK HOpMaJiapblH Kasipri »kafaaliibl abCTpaKTiJi Typ/e, acipece coTKa
JeUiHri Tepren-TeKcepyAiH asgKTaly CaTbICbIH/AA XXoHE aWbINTaNYLIbl CUKTbI KbIJIMBICTBIK IPOLECKE
GeJiceH/Ii KaThICYIIbIFA KATBICThI 63apa 6al/IaHbIC TYPFbICBIHAH TaJIJJaHA/IbL. JI9J1eJ/Iey epexxesiepiMeH.
AWBINTaNyMIbIHBIH, alFfaKTapbl CUSKTHI JaJiesifieMesiep Ke3iHiH 63eKTi JepeKTep apacblHJa pecMu
GosiyblHA KapaMacTaH, JAdJiesjiey Ke3zepi KyheciHeH ic »Ky3iH/e IIBIFBIN KaJfaH 3aHHAMaJIbIK
»KaFJailblH 60JIybl FBIJIBIMU MaKasaJila epeKlle KbI3bIFYIIbLIBIK TYblpajbl. KbIJIMBICTBIK, iCTi AypbIC
menry yurid. KosilanbicTaFbl 3aHHAMAaFbl JdJies1ieMesiep 60HUbIHIIIA HOpMasiapAbl 6YPbIH TEOPHUSIJIBIK,
TYCiHZipyMeH caiikecci3fik 6ap, 6ipaK KblIMBICTBIK, ic »KYpri3yZiH, KoJaHbICTaFbl HOpMaJlapbIHbIH,
epexesiepiH/eri 0CbIHAAN KaU I bLIBIKTaPAbI HIENTyTre MYMKIHAIK 6epeTiH )KaHa TeOpUAJIBIK IIelriM e pai
aHbIKTayFa MYMKIiH/IiK 6epeTiH aFfailiap TaiaaHaabl. Jasnengey ke3 epiHiH Kasipri »kyiecid cakTai
OTBIPBIN HeMecCe Ka3ipri 3aMaHfbl WIbIHBIKTA albINTAJyIbIHbIH, alFfaKTapbIH AaJ/e/ey Ko3i peTiHje
naijjasaHy TYpFbIChIHAH »KaHa YCTaHbIM/bI HerizAelWTiH KasakcTaH Pecniy6ivkacbeiHbIH, Kogekci.

Ty#iHAj ce3aep: ailbinTaNnylIb], aliFak, AJe/ey Ko3i, IPOKypop, albllTay aKTici, eTiHixaT.
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C.H. Bauypun?, JI.K. KycaunoBa?, /I.b. Kaaimaran6eroBa®
'KapazanduHckutl ynueepcumem umenu E.A. Bykemosa
2KapazanduHckull ynusepcumem umenu E.A. Bykemoea

3Eepa3sulickull HQyuoHaAbHbIU yHUBepcumem umenu J1.H. l'ymuiesa

COBpEMeHHOB COCTOAAHHME UCTOYHHKA J0KAa3aTe/IbCTB B BU/I€ NnoKa3aHMil 0GBUHSIEMOI0

AHHOTanusg. B HacToflled HaydyHOW CTaTbe pacCMaTPUBAKTCA OTHAeJbHble BONPOCHI
COBPEMEHHOI0 COCTOSIHMSl MCTOYHHMKA J0Ka3aTesJbCTB B BUJe NMOKa3aHUM o6BHHsAeMoro. Hay4yHbli
HMHTepecC BbI3BaH K JIAHHOMY BOMpPOCY Ha poHe MOCTpoeHUs] HOBOW TPEX3BEHHOU MOJeNU CyAeOHOoM
Y [IPaBOOXPaHUTEJbHOM [JleTeJbHOCTH, NIpe/lycMaTpUBaLield MaKCMMaJbHOe COOJII0/leHue NpaB U
3aKOHHBIX UHTepecoB rpax/aH. [lofBeprawoTcs aHa/1M3y B Te3UCHON popMe COBpeMeHHOe COCTOsIHUE
IIpaBOBBbIX HOPM, PeTyJUpYIOLIMX 3asBJEeHUA XOAATaHCTB B YTrOJIOBHOM IIpoliecce, 0COOEHHO Ha
JTale OKOHYaHUSA A0CYAe6HOro paccie[0BaHUs U IPUMEHUTENbHO K TAKOMY aKTUBHOMY YYaCTHUKY
yTOJIOBHOTO Npolecca Kak 06BUHAEMBIH, B 4aCTH KOpPpeJsALMU C HOPMaMH O J0Ka3blBaHUHU. OcoObIN
VHTEepeC B HAayYHOW CTaTbe BbI3BaH HAJMYHWEM 3aKOHOAATEJbHOW CUTyallU{, IPU KOTOPOW TaKOH
MCTOYHHUK /I0Ka3aTeJbCTB, KaK I0Ka3aHUsl 00BHHAEMOro GaKTUUEeCKH BbINaJl U3 CUCTEMbI UCTOYHHUKOB
Jl0Ka3aTeJbCTB, HeCMOTPs Ha popMasibHOE NPHUCYTCTBHE er0 BKauecTBe TAKOBOT0 BUUC/Ie GaKTUYECKUX
JaHHBIX, UMEIIUX 3HaueHHe [/ NPaBUJbHOIO paspelleHHs yroJIOBHOTO JeJsa. AHAJIU3UPYIOTCA
CUTyallud B [JeHCTBYIOLEM 3aKOHOJATeJbCTBe, NIPU KOTOPBbIX BO3HHWKAaeT HECOOTBETCTBHE paHee
MMeIolleMy TeOpeTHYeCKOMY TOJIKOBAaHUIO HOPM O JOKa3blBAHUH, HO [103BOJIAIOLIMX Bbl/leJIUTh HOBbIE
TeopeTUYeCKUe pelleHHs], N03BOJISIIOLMe YPeryJupoBaTh MOJ00HbIe HECOOTBETCTBHUS IMOJIOKEHUU
JeUCTBYIOIMX HOPM YroJIOBHO-NIpOLiecCyasibHOrO Kojekca Pecny6iuku KasaxcTtaH, coxpaHuB
JeMCTBYOILLYI0 CUCTEMY UCTOUYHUKOB [I0Ka3aTeJbCTB JIM60 060CHOBATH HOBYIO MO3ULMI0 B YaCTH
MCI0JIb30BaHUA NIOKa3aHUU 0OBUHSIEMOr0, KaK UCTOYHHMKA JJ0Ka3aTeJbCTB B COBPEMEHHBIX pealHsX.

Kiio4yeBblec10Ba: 06BHMHSAeMbIH, T0Ka3aHUS, UCTOUHUK JOKA3aTe/IbCTB, IPOKYyPOP,00BUHUTENbHbIH
aKT, X04aTalCTBO.
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Current state of the source of evidence in the form of testimony of the accused
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