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Abstract: This paper explores the subject of the traditional institution of
Kazakh customary law in the field of justice. The subjects of research are the
nature and content of the biy court activities that have been designed to ensure
fair and honest consideration and resolution of disputes in the Kazakh steppe.
It is especially noted that the activity of the biy court is characterized by the
determination of the priority of moral and ethical principles adhered to by the
Kazakh society. The scope of activities of this institute determines the relevance
of introducing its principles into the modern justice system. The heritage of the
biy court is the most important source in the formation and development of
the legal culture of the Kazakh society. The paper presents the circumstances of
the influence of the biy court on the people of Kazakhstan, not only in matters
of consideration and resolution of certain cases and disputes. This refers to the
field of political reforms, management issues, on which the institution of biys
had social influence based on the knowledge and erudition of the provisions
of customary law, the ability to apply them in various situations, and oratorical
skills. The paper notes the orientation of the biy court to the moral and ethical
principles adhered to in the society. Activities, actions, and decisions taken
must be carried out based on humanism, compliance with the committed act
and responsibility for it, and punishment. Taking into account the mentality,
socio-economic, and political development of the Kazakh society, the national
cultural characteristics, as well as the historical experience in resolving various
disputes, can be defined as a feature of the biy court that was lost by the modern
judicial system.
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Introduction

Modern realities in the global community, the effort of our government to ensure compliance
of the national legislation with international standards, determine the special significance of
universally recognized moral and human values. The issues of implementation of the fundamental
principles of fairness of justice and its accessibility concern not only legal norms, but also the level
of legal culture of Kazakhstanis. At this stage of historical development, the institution of the biy
court in the creation of statehood and the legal culture of our society gains ground.

The concept of legal culture includes the complex of knowledge and values accumulated by
people in relation to law and rights in particularly this refers to the degree of legal awareness of
people inthe provisions of national legislation and its practical implementation, the organization
of law and order. The level of legal culture serves as a measure of the legal progressiveness of
citizens.

In Kazakh society, the court of biys was the basis of the social, legal, and political life of Kazakh
society. It was the main institution of procedural law in the Kazakh customary law system.
Research in this area was carried out not only by Kazakhstani but also by Russian scientists,
such as A. Levshin, G. Potanin, I. Kraft, and P. Rumyantsev [1].

Methodology

The use of general scientific research methods in scientific work is justified due to the fact
that the logical method that is based on the concept of correct thinking; special - legal, which
allows to consider the object of research from the legal point of view, and formally - legal, which
determines the creation of the object concept, together help to establish the content of this
legal category. The article uses the historical method as the main method of scientific research,
which allows for determining the features of the institution under research in the dynamics
of its formation and improvement. Based on this, appropriate conclusions can be drawn with
respect to the present times. In particular, the institution of the biy court over time was able
to influence all spheres of the life of Kazakh society. Therefore, the modern system of justice,
based on the historical experience of the mechanism of administration of justice, can become a
perfect concept for the formation of the national legal culture. Appeal to the scientific works of
Ch. Valikhanov, S. Zimanov, T. Kulteev, and M. Narikbaev provide an opportunity to explore the
essence of the institution of customary law in the dynamics of opinions.

Discussion

The implementation of judicial functions was far from the only function of the biys - they were
engaged in the interpretation, dissemination, and storage of the provisions of the customary
law of the Kazakhs. The fundamental principles in the activity of the court of biys were justice,
publicity, and accessibility of the court, assistance in reconciliation of the parties, restoration of
property rights, or compensation for damage. Thus, the court of biys was characterized by the
establishment of moral and ethical principles adhered to by society.

The institution of judge disqualification does not apply to the biy court, since the essence
of this institution does not correspond to the position of the biy. The biys were experts in the
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provisions of customary law, individuals of high moral qualities, and they had well-developed
oratorial skills. This title was non-appointed, non-elected non-heritable. Individuals nominated
as candidates for the biys position were individuals respected and honored by the people [2].

The elected individuals were very highly intelligent, wise, recognized by the people and
authorities, the main requirements for them were openness, truthfulness, sociability, knowledge
and ability to use various techniques of the Kazakh language in communication, literacy in
relation to the traditions and customs of the Kazakh people, as well as in the characteristics of
generic features and everyday life of the Kazakhs. The only oratory talent was not a guarantee
for being elected to the biy position. Strict adherence to the principle of justice could turn an
ordinary person into a biy.

This statement is confirmed by the opinion of Ch. Valikhanov, who identified the knowledge
in the field of jurisprudence together with oratorical skills as the main requirements for biys.
First of all, it was required to proceed with people's assessment of the abilities of Kazakhs who
have been nominated for the biy position, in terms of knowledge of judicial customs, and oratory
skills. And this assessment has been carried out regularly, having the title of biy did not mean a
constant appeal to the nation. A fair resolution of the dispute could lead to the biy's fame, a kind
of permission to practice as a judge and a lawyer. This title was dependent on the choice of the
Kazakh society, which was approved by the ruling authorities; the disciplinary liability was not
considered for them because they were respected by people [3].

The biy court institution was also influential in carrying out political reforms, where the
initiatives could come from the biys. The close connection with the people expressed the support
of the people's interests by the biys [4]. The biys ensured the interaction of the ruling authorities
with the people; therefore, according to S. Zimanov, the function of the khan's power in peacetime
consisted in governing the people and considering and resolving various disputes [5].

The Kazakhs, as nomads, were distinguished by their freedom-loving and strong temper.
Khan's power was not absolute, so we can state some exercises of democracy in society. Where
biys acted as bearers of the traditional spiritual national culture, as its defenders, which
manifested the political and social characteristics of the institution under the research. These
were people who expressed the independence of the Kazakh people in matters of regulating
foreign policy security based on the mobilization of people, decisions, and ideas [6].

According to the scientific works of S. Zimanov, being an unwritten law, the customary law
of the Kazakhs establishes the fundamental provisions of the substantive and procedural law
of the relevant time. They are supported by basic normative guidelines, and the language of
their expression is precise, concise, and expressive. These fundamental principles serve as the
foundation for resolution and application in specific life situations[7]. Based on consideration
and interpretation, the biy court could derive provisions related to certain factual circumstances
of the situation that could be treated as the result of consideration and could be used in resolving
disputes and other issues.

There are many such examples, when the fundamental principles acted as starting points for
the formation of the regulatory provisions applicable to a particular situation, described by the
practice of the biy court of that time. For example, a case described by various sources, in which
B. Almenuly acted as a biy [8]. The resolution of the dispute has a certain regulation-forming
character of the biy's functions, when the applicable provision is determined by the biy himself
based on fundamental principles: justice, morality, humanity. In the process of considering
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the dispute, the biy determined the need to introduce human values into the provisions of
customary law, when, in the interest of the injured party, he determined the payment of kun by
the defendant, whose negligence led to the death of a person [9].

The biy court was replenished with candidates from the people who had knowledge in the
field of customary law, had oratorical skills and authority among the people. The mentality of
the people manifested itself in the formation of dynasties of biys, although in fact the title of biy
was not hereditary [10].

The very position of the Biy had not only judicial, law-forming, but also authoritative
characteristics. The influence of the biys was confirmed by their coalescence into the Council of
Biys and their management over the entire zhuzes and individual military-protest associations.
Knowledge and erudition of customary law, as well as the ability to apply it for considering,
interpreting, and resolving disputes and situations, were the main properties of the biy court,
which allowed it to have great opportunities and rights in regulating various social relations
[11]. Since the provisions of customary law were the main sources of law of that time, the
biys had the knowledge and skills in establishing various methods and techniques not only in
resolving the case, but also in executing their own decisions on it. This knowledge included a
vast body of customary law. These provisions tended to change in accordance with changing
social relations; in fact, they corresponded to their historical period.

The provisions established by the biy courts were regulations - principles, regulation-
provisions, and were used as sources of customary law of the Kazakhs. These fundamental
principles were built on the principles of justice, morality and ethics; they were precise and
concise. Biy on the basis of his practical and social life, knowledge, and skills in real life, while
considering the probabilities and possible consequences of applying the provisions of customary
and case law of the Kazakhs, deduced the true interpretation of its provisions [12]. And the very
concept of true interpretation is the main sign of the validity and obligatory implementation of
the decision of the biy court. The fact that the regulatory provisions acted as an expression of
the reality of Kazakh society was natural for that time [13].

The main and core components of the biy court, based on which it was recognized as a court of
high morality, were the fairness of its decisions, determined by the content of the dispute itself;
publicity of the biy court; cleanliness and professional abilities of the judge in substantiating
and establishing the decision; the orientation of the judiciary to resolve the conflict and ensure
compensation to the injured party, whose interests were violated, for the harm caused by the
other party. Thus, spirituality and morality have always been determined as the main quality
of the biy court; when considering a specific situation, the priority was given to the moral
foundations determined by society was established [14].

The authority of the biy court was recognized by the Kazakh people, based on which this
institution could perform the function of administering justice [15]. Therefore, the court of
biys, in its essence, was national. This was confirmed by the presence of such a function as the
implementation of the legal functions of the government. This refers to the introduction of legal
reforms, legislative opportunities, knowledge of legal provisions and human rights function,
interpretation of the provisions of customary law, as well as the implementation of the function
of advisers to the ruling elite. While the priority of the principle of justice remained unchanged.

The introduction into society of such a concept as justice is the requirement for the correct
implementation of law enforcement activities. According to S. Zimanov the justice and truth
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are essential concepts in various legal relations between people and other persons [16]; these
concepts become false and formal at the level of managerial and administrative legal relations.

The biy court officially recognizes the above institutions as the fundamental principles
required toimplement the administration of justice and the resolution of cases [17]. The principle
of justice established as the basic legal provision and regulation becomes fundamental in the
field of law enforcement, influencing the process of implementing the law in the mechanism of
the overall customary law [18]. The following saying, “Ak pen karany shyndyk ayyrar”, which
means, “only the truth can separate white and black”, could be used as an example of the above.

This shows the orientation of the biy court to the moral and ethical principles adhered to
in society. Activities, actions and decisions taken must be carried out based on humanism,
compliance with the committed act and responsibility for it, and punishment. No matter how
the parties were hurt by the committed act, the main factor is the end of the conflict and bringing
the current situation into a peaceful direction, “daudyn tubi bitu” (reconciliation is the end of
the dispute) [19].

This was facilitated by the fact that the biys had oratorical skills that helped to convince of
the truth of their words and ensure the validity of their decision. This ability was also essential
in establishing and implementing the principle of adversarial system, when, having a weaker
evidence base, the party is more convincing during the dispute, based on eloquence, the ability
to apply facts and precedents, and to convince the trial of the truth of its positions. By the way,
a similar property exists in the modern trial jury.

At present, the biy court is perceived not only as an institution for the administration of
justice, but also as a mechanism that contributed to the improvement of the basic provisions of
customary law. The norms and regulations adopted by the Kazakh people had a more perceptible
character and were accepted as recommendations and instructions.

The principle of justice became the most significant principle in the biy court. And this was
open and dispassionate. The institution under research is based on ethical principles, norms of
politics and diplomacy, focusing on the moral components of the acts in question. It combines
both the highest legislative functions based on exclusive authorities and judicial ones. At the
same time, the biy court carried out the function of regulation of the foreign and domestic policy
in Kazakh society; however, it cannot be considered as a universal institution of governance,
just like it is impossible to predict issues and situations that affect the interests of people and
are objects of the legal practice of the biy court.

The court did not have specific guidelines for the specialization of consideration and
resolution of cases and disputes, which means that there was no clear distinction between
the criminal process and civil, criminal, and civil law provisions. Therefore, the jurisdiction of
the court of biys, which was open and accessible, included issues that arise in everyday life,
in different formats, from various situations [20]. The biys established that the preservation
of honor, conscience and dignity in any conditions is the main principle that serves as the
foundation for the well-being of the Kazakh people.

Biys ensured publicity and openness of their trials, so anyone could be present at the
resolution of a dispute or case.

The adversarial principle, which is also recognized by the civil procedural legislation of the
Republic of Kazakhstan as a principle of justice, was applied to each case by each party for
protection. The defense party had the opportunity to be involved by the parties their biy or biys,
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who acted as representatives of the party [21]. It is interesting that such representation was
necessarily supported by kinship, tribal relations and was not applied to non-kinship persons.

The institute of oath taking or “ant beru” was especially widespread, that is, the accusation
or defense of a party was performed peculiarly [22], when the evidence base in the case was
insufficiently complete and explicit [23]. If, in this case, there were suspicions of the guilt of
the party, people of the same kind were involved in the case, who, under oath, could support
the prosecution or the defense. The use of this institution was justified by the need for a fair
resolution of the case under consideration, in accordance with the traditions established in
society.

Such an action at the trial could not mean shifting responsibility for the resolution made by
the court to another person due to the fact that more powerful and influential force was able to
convict the biy himself of injustice and wrongness if he deviated from the provisions of customs
during the case consideration. This is the opinion of the people, since each case or dispute had
a public character that was based on the principle of justice [23].

Therefore, at the judicial resolution of a case or dispute, the court of biys was a process of
applying knowledge in the field of customary law, skills in resolving a particular category of
case and oratory, as well as protecting the provisions of established traditions, principles of
justice and legality [24].

Thus, the court of biys received in itself all the power of feelings, legal consciousness, concepts,
and attitudes of the Kazakh people in the regulation of social legal relations. Therefore, it is a
progressive and democratic institution of its time, based on the mentality, socio-economic and
political development of the Kazakh society, the cultural characteristics of the nation, as well
as the historical experience in resolving various disputes. This is the peculiarity of the court of
biys, which was lost by the modern judicial system, since it was closer to the people. According
to Ch. Valikhanov, only a law that is understandable and clear to people, which is based on
national values, will be perfect, in contrast to one imposed by the ruling masses.

Results

The biy court institute acts as a timely and necessary mechanism for its time, and acts as a
regulator of political, legal, spiritual, as well as socio-economic legal relations. In the historical
development of the Kazakh state, with the beginning of joining the Russian Empire, the biy court
began to perform a protective function, when legal elements were imposed on the people that
were not relevant to the nature and content of the legal system that existed earlier. The court of
biys acted as the most significant body of judicial power, to which the people applied for justice.

Considering the main characteristics of the biy court, it is difficult to use the historical
experience of the Kazakh state on modern society, but historical traditions carry out the
experience of the practical use of the legal regulation mechanism, the elements of which can be
applied in modern Kazakhstan. In particular, this applies to the institutions of reconciliation,
which have a pre-trial, judicial nature and are used in the process of executing the decision of
the judiciary, as well as in relation to the magistrates and arbitration courts.

But the most valuable and important factor that we can learn from the historical heritage
of the biy court institution is the introduction of fundamental moral principles that were used
in its main functions into the activities of the modern judicial system. This also applies to the
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formation of the judiciary, the moral character of the judge. In addition, the Kazakh people
recognized the biy court as a body of reconciliation and unification of people [25].

Making the comparative analysis of the activities of biy court and the existing judicial system
of the government, it is possible to define the unity in administration of the justice, but in
addition to the consideration and resolution of disputes and cases, the biy court performed
the functions of management and regulation over the system of court decisions execution. The
court of biys served as an adviser for people in matters of ideological, moral nature, interaction
and development of the Kazakh people [26].

The formation and development of legal culture is the result of the historical heritage of the biy
court [27, 28]. This refers to the system of provisions of customary law, practical experience in
resolving everyday social and political issues and disputes, and consideration of the managerial
aspects of the development of the Kazakh people.

Conclusion

Thus, the biy court acted as a link between the Kazakh society and its rulers, promoting
reconciliation in various social aspects of life. The formation and development of the institution
of mediation in Kazakhstan is becoming a historically prepared event, since the activities of the
biy court were focused on reconciliation and restoration of violated rights. The reconciliation
was the pro-active stand of the court in resolving a dispute or case.

The ongoing events in society, changes in the public consciousness require the introduction of
new methods and techniques in various areas of the state. The historical experience determines
the fundamental principles that are relevant at the present time, such as the rule of law, the
establishment of the judiciary as a guarantor of social equality and well-being in society, the
expression of an active citizenship and etc.

It is the judiciary that determines and contributes to the formation of public opinion
regarding the position of state power in the country, and its devotion to the interests of the
population. The judge is in constant interaction with society, with people; therefore, his honesty,
professionalism, moral and ethical attitudes affect the attitude of people to the authorities. The
strengthening of the prestige of the institution of a judge, corresponding to the provisions that
were set long before Kazakhstan gained its independence in 1991 and which come from the
historically established principles of the activity of the biy court, is now gaining ground.
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KasaKTapablH KYKBIKTBIK M3/leHUETiH KaJIbINTACThIPYAaFbl GUJIEp COTbl UHCTUTYTBIHBIH, POJIi

AHpaaTtna: Makasaza Ka3aKTapAblH COT TOPEJIri casacblHAaFbl A3CTYPJli KYKbIK MHCTUTYTBIHBIH, ic-
apekeTi KapacThIpbLia/ibl. Kaszak gasacbiH/ia Jayaap/bl 6apblHIla elliKkiMre 6ypa TapTnai agan Kapar,
OH, LIeMy/li KaMTaMachl3 eTyTe apHaJIFaH A9CTYPJli 6UJIep COThIHBIH, CUIIAThl MEH Ma3MYHbI 3epTTese/Ii.
bujiep coTbiHA Ka3aK, KOFAaMbIHbIH, MOPa/bJbIK *K9He MapacaTThLIbIK, KaFUAATTapPbIHbIH 6AaChIM/bIFbI
TOH eKeHZAiri atanazael. CoHbIMEH 6ipre, Kasipri coT TepeJiri kyieciHe 6uiep COTbl MHCTUTYThIHbIH,
KaFuJlaTTapblH €Hri3y/iH 63eKTuIiriH alKbIHAalabl. Brjiep COThIHBIH Mypachl Ka3aKCTaH/IbIK, KOFAaMHbIH,
KYKBIKTBIK M3/IeHUETiH KaJbIITACThIPY/aFbl )KoHe JaMbITy/laFbl aca MaHbI3/lbl JepeKKe3/ep 60JIbI
TabbuTagbl. Makasasa KasakcTaH xaJIKbIHA bIKNAJ €Tyi MyMKiH GuWJlep COTBIHBIH, Jay/Jap/bl Kapay
»K9He LlIellly MaH-KalapbIMeH KaTap, 6ujiep COThIHBIH TYpJii )KaFJaillap/ia Ka3aKTbIH A3CTYpJi aJeT
KYKBIFbI epexxeJiepiH xeTe 6iyiHe, elIeH/iK 6HEP MeH aTaJibl CO3/1i )KaKChl MeHrepyiHe Heri3iereH
casicu cayafia pedpopMasiap/ibl )Ky3ere acblpy xaHe bacKapy MaceJiesiepi e KapacToIpbliaabl. Makanazia
OGuJiep COTBIHBIH KOFaM YCTaHATbIH MapacaTTThUIBIK K9HE MOPAJIbJbIK IPUHIIUNITEPTE GAFbITTHLIbIFbI
aHbIKTaJaAbl. Ic-opeKkeTKe coliKec KOJIAAHBLIATBIH Ka3a MeH KaObl/IJaHATbIH HIeNliM/iep r'yMaHHUCTIK
TYPFbIJA JKy3ere acblpblaybl KaxkeT. EniMiszfiiH Kazipri coT xkyileciHiH Ka3aK KOFaMbIHbIH [iJiH, a/1€y-
METTIK-3KOHOMUKAJIBIK KoHE CasACH JaMYblH, YJITTBIK M9/JleHU epeKUIeJiKTepiH, AayaapAbl WeLyaiH,
TapuXy TaXKipubeciMeH alpbIKllaJaHATBIH OUJIep COThIHBIH epeKIleaiKTePiH XKOFaJlTKaHbIH alTyFa
60J1aibl.

TyiiH ce3aep: 6uyiep COThI, COT TOPEJIri, KYKbIKTbIK MJJEHHET, Cy/ibsl, CONJIey MaFbliapbl, COT
TepeJiiri, TaTyjacy.
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3Akmio6uHckuli pecuoHabHbIU yHUsepcumem umeru K. XKyb6anoea, Akmobe, Kazaxcman
(e-mail: balabi.kairat@mail ru, 2adilek03@mail.ru, 3k.aigul_k@mail.ru)

Posib uHCTUTYTA cya 6MeB B GOpPMUPOBAHNM IPAaBOBO KY/JIbTYypPbI Ka3ax0B

AHHoOTanuA: B pa6oTe uccieyeTcss BONPOCHI 1esITEbHOCTH TPAJULIMOHHOTO HHCTUTYTA 06bIYHOTO
npaBa Ka3axoB B 06JilacTH mpaBocyaus. MccienyeTcss xapakTep U cofep:KaHUe JesiTEbHOCTH CyJa
61eB, KOTOPbIH GbLI NPU3BaH 06ecrneYuBaTh CIpaBeAJMBOEe U YeCTHOE PAaCCMOTPEHME U pa3pellleHue
CIIOpPOB B Kasaxckoi crenu. Ocob6o oTMedaeTcs, YTO AJs JesATeJbHOCTH CyAa 6GUeB XapaKTepHO
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ornpejiesieHUe MMPUOPUTETA MOPAIbHBIX U HPAaBCTBEHHbBIX MPUHLIUIIOB, PU/IEPKUBAEMBIX Ka3aXxCKUM
o6uectBoM. CofepkaHue [eATeJbHOCTH pacCMaTpPUBAaeMOr0 MHCTUTYTA ONpefie/seT aKTyaJlbHOCTb
BHe/IpeHUsl ee IPUHLMIIOB B COBPEMEHHYIO JlesITeIbHOCTb CUCTeMbI paBocyAus. Hacnenue cyna 6reB
SIBJISIETCS BaXKHEWILIUM HCTOYHUKOM B GOPMHUPOBAHUU U Pa3BUTHUM NMPABOBOU KyJbTYPbl Ka3aXCKOr0
obuiecTBa. B paboTe nmpuBOAATCA OOGCTOSATENBbCTBA BJIUSHUSA JeATeJbHOCTH CyZa OGUEB Ha Hapo[,
KazaxcTaHa He TOJIbKO B BONPOCAaX pacCMOTPEHHUs U pa3pelLleHUs onpeJe/IeHHbIX el U CIOPOB. ITO
OTHOCHTCS K 06/1aCTH NPOBeleHUs MOJUTHYeCKUX pedopM, ynpaBieHYeCKUX BOIPOCOB, 10 KOTOPBIM
UHCTUTYT OUEB MMeJ HApOJHOE BJIMSIHME, OCHOBAaHHOE Ha MO3HAHUSX U 3PYAULUH MOJOXKEHUH
O06GBIYHOTO MpaBa, YMEHUU NPHUMEHATh UX B PA3/JIMYHbIX CUTYalUsAX, OPATOPCKUX HaBbIKax. B pa6ote
OTMeYaeTCsl OpUeHTalUs CyAa 6MeB Ha HPABCTBEHHBIE U MOpaJibHble IPHUHIMIIBI, IPUEPKUBAaEMble
B o61iecTBe. /leATeNbHOCTD, 1eHCTBUS U IPUHUMaeMble pellleHUsl JO/KHBI O6bITh OCYIeCTBJIEHb! Ha
HayaJlax 'YMaHHW3Ma, COOTBETCTBHUU COBEPLIEHHOTO JIeSIHUSI U OTBETCTBEHHOCTH 3a HEr0, HAKa3aHUS.
Y4yeT MEHTAIUTETA, COLIUAIbHO — 9KOHOMHYECKOTO U MOJIMTUYECKOT0 PA3BUTHSI Ka3aXCKOTr'0 O6I1eCTBa,
KYJIbTYPHBIX 0COOEHHOCTEHN HAIMH, a TAKXKE UCTOPUYECKOTO OIMbITA pPa3pelleHNs] Ppa3IUYHbIX CIOPOB
MOXKHO OIpe/IeJINTh, KaK 0CO6eHHOCTh Cy/ja GMeB, KOTOpasi yTepsiHa COBpeMeHHOH cy/1le6HOM CUCTEMOIA.

KiroueBsle c10Ba: cyz 61eB, CIpaBe/IMBOCTD, IPaBOBas KyJIbTypa, CyAbs, CJIOBECHOE MaCTepPCTBO,
npaBocyjue, IpUMHUpPEHHE.
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