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Abstract. Given the intensification of the process of mutual influence of the
judicial system and the system of alternative dispute resolution, approaches to
classification and systematisation of alternative dispute resolution methods
require revision. The study aims to identify current trends in changing the
structure of the system of alternative dispute resolution in the legal system of
the Republic of Kazakhstan. The article uses the comparative legal method to
study existing approaches to building a system of alternative dispute resolution;
the analysis method was used to characterise the main methods of alternative
dispute resolution; the logical-semantic method was used to clarify the conceptual
and categorical apparatus; the structural-systemic method was used to study
individual components of the system of alternative dispute resolution. The legal
system of the Republic of Kazakhstan provides all the most common methods of
alternative dispute resolution. The study showed that the system of alternative
dispute resolution is evolving under the influence of digitalisation and the
mutual influence of the judicial and ADR systems, which leads to their intersection
and the emergence of hybrid dispute resolution methods. The study considered
different approaches to the systematisation of alternative dispute resolution
methods concerning mediation styles, as well as the impact of digitalisation on
the system of alternative dispute resolution. The study identifies the theoretical
significance, as the basis for assessing the integration of the alternative dispute
resolution system into the national legal system, its legislative regulation and
forecasting changes in legislation, and the practical significance of systematising
the methods of alternative dispute resolution from the standpoint of criteria for
determining the methods most appropriate to the needs and objectives of the
parties to a particular legal dispute. The study results propose a broad and narrow
concept of alternatives, the concept of quasi-alternatives, and possible options for
expanding the classification of alternative dispute resolution methods.
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Ka3sakcTaHHBIH KYKBIKTBIK »KyHAeCiHAeri Jay/apAbl lIelyAiH 6aaMasibl 94ICTepiHiH,
XKyueci

Anparna. [laynapabpl 6ajiaMasibl LIelly >KYHeCiH »K9He OHbIH MEeMJIEKETTIH KYKbIKTBIK,
YKyHecCiH/leri OpHBIH TYCiHY OCbl KYKbIKTBIK HHCTUTYTTbI JaMbITY/bIH MaHbI3/bl aJIFbILIAPThI
60s1bII TabbL1aAbl. COT XKyHeci MeH AaynapAbl 6a/1aMalibl LIelly KYHeCiHiH e3apa bIKIaja eTy
YPAICIH KaHJaHAbIPY KaFAallblHAA Jayaap/ibl 6a/aMasbl ey iH TICUIAEpiH KiKTey KoHe
KyHeJsley KaWTa KapayZbl Tajal eTyi 3epTTey/iH e3eKTUIIriH aHblKTau bl bysn 3epTTeyain
MakcaTbl KasakcTaHn Pecny6/iMKacblHBIH, KYKBIKTBIK >KyWeciHAeri Jaynap/bl 6ajiamMasbl
liely >KYHWecCiHiH KypblIbIMBIH €3repTyZeri Kasipri 3aMaHfbl YpZicTepAi aHbIKTAy OOJIJBL
CanbICThIpMaJibl-KYKBIKTBIK, 9iCTi KOJIZJaHAa OTBIPHIN, AdyJapAbl 6ajaMasbl lIely XyueciH
KYPYAbIH KOJIIAHBbICTaFbl TAcCiiAepi 3epTTesfi, Jayaap/bl OajaMasbl LIely/iH, Herisri
TOCUIAepiH cunaTTay YIIIH Taajay oici KOJIAAHbLIAbI, JIOTUKAJbIK-CEMAaHTUKAJIBIK dicC
TYKbIPbIM/IaMaJIblK-CaHATThIK, annapaTTbhl HaKTblIayFa MYMKIHAIK 6epAi, KypbLIbIM/bIK-
KyHesik afjic gaysnapAbl 6asaMalsibl LIElly KYHeCiHiH »KeKeJiereH KypayllblIapblH 3€pPTTEY
yuiH KosagaHbliabl. KazakcTaH Pecny6auKacbiHbIH KYKBIKTBIK JKYHeCiHZe JAayJsap/ibl
6aJsiaMaJibl LIellyAiH 6apbIHIlA KeH TapaJifaH TacCii/iepi YChIHbLIFaH. 3epTTey KOpCETKEHEH,
Jlayaapbl mewy/id, 6asaMalibl Kydeci mudpaHAbIpy XoHe COT Xydeci MeH aAayJsapibl
Hmieuy/iH, 6asaMaJibl XKYHMecCiHiH e3apa acepi CUSKTbl 3aMaHayu OeTasbICTap/iblH 9CepiHeH
KYKbIKTBIK KyleMeH 6ipre JamMuzbl, Oy/1 oJap/blH KUbLIbICYbIHA K9HE AayJapAbl HIely/IiH,
ruopuATi aaicTepiHiH, maMja 6GoJsiyblHa okKeseni. [Jaysapabl 6asamMasbl LIelly TacCiJAepiH
KyWeJsieyre KaTbICTbl FBUIBIMM Ke3KapacTap, aTall auTKaHJa MeAualus CTUJbJepiHiH
XKiKTesyi, COHZai-aK nudpaaHAbIpyAbIH AayJapAbl 6asaMalibl TYpAe lLielly >KyieciHe acepi
MaceJsiesepi Kapaagbl. Jlaynapabl 6asaMasbl Lielly »KYHeCiHiH YJATTBIK KYKBIKTBIK JKylere
6ipiryiH, oHbl 3aHHaAMaJIbIK pPeTTeY/i >koHe 3aHHaMa/jaFbl bIKTUMaJl e3repicTep/ii 60/KayAbl
OaraJiay[blH Heri3i peTiHJe TeOpUsJIbIK KoHe OeJiriji 6ip KYKbIKTBIK [ay TapanTapbIHbIH,
KQXXeTTIJIIKTepl MeH MaKcaTTapblHA HEFYpJIbIM COMKeC KeJIeTiH 9J[icTep/i aHBIKTAy eJileM
HIapTTapbl TYPFbICBIHAH AayJapAbl 6a/aMasibl TYPAe LIelly XO0JAapbliH XKyHeseyaiH Toxipu-
6eJlik MaHbI3/blJIbIFbl AHBIKTAIAbl. 3epTTEYy HITHUXKeCiH/le 6asaMablIbIKThIH KeH K9He Tap
YFBIMbI, KBa3u-0ajlaMaJIbl/IbIK YFBIMbI YChIHBLI/bI )K9HE Jay/iap/bl 6ajaMasbl Lielly Taciiaepi
KIKTeJIyiH KEHEUTYiH MYMKiH HyCKaJlapbl aHbIKTaJIAbI.

Ty#iH ce3aep: faynap/pl LIelly, TaTyJacTbIpy, Meihalus, Keaicce3ep, Topeik, OMOYACMEH,
TaJIKbLJ1ay, KA3aKCTaH/bIK KYKbIKTBIK KYHe.
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CucreMa a/IbTepHAaTUBHBIX CIIOCOGOB pa3pelieHUus CIOPOB
B IpaBoBoii cucreMe Kaszaxcrana

AHHoTanmsa. [loHMMaHUe CHCTeMbl aJbTEPHATUBHOI'O pa3pelleHHs CIIOPOB U ee MecTa
B [IPAaBOBOM CUCTEME TOCy/lapCTBa SBJISETCS BaXKHOW NMPEJNOCBIIKON AJisl Pa3BUTHUS 3TOr0
IPaBOBOr0 MHCTUTYTA. B yc/10BUAX aKTUBH3alUHU Npoliecca B3aMMHOTO BJUSHUSA CyeOHOU
CUCTEMBbI U CUCTEMBI aJIbTEPHATUBHOI'0 pa3pelleHusl CIIOPOB, NOAX0/bl K KJacCUPUKALUU U
CUCTeMaTH3al U CIIOCOO0B aJbTEPHATHBHOTO pa3pelleHusl CIIOPOB TPebylT MepecMoTpa,
YTO O0OYCJOBJMBAET aKTyaJbHOCTb HCCaAe/loBaHUA. llesblo 3TOro ucciaefoBaHUsl OblIO
BbISIBJIEHHE COBPEMEHHBIX TEH/IEHLIUM B U3MEHEHUH CTPYKTYpPbl CUCTEMBI a/IbTEPHATUBHOTIO
paspellleHUs1 COOpPoOB B MmpaBoBod cucrteMe Pecny6suku Kasaxcran. C npuMeHeHUEM
CPaBHUTEJIbHOTO-IPAaBOBOTO MeTOAa ObLIM HCCAEeL0BaHbl CyIeCTBYIOIIME TMOAXOAbI K
NOCTPOEHUI0 CUCTEMbI AJbTEPHATHBHOTO pa3pelleHus] CIOpPOB, [AJis XapaKTepPUCTUKHU
OCHOBHBIX CIIOCOG0B a/IbTEPHATUBHOrO pa3pelleHrs: CIOPOB KCI0JIb30BaJICS METO/, aHAIU3a,
JIOTUKO-CEMaHTHUYeCKUW METO/, MO3BOJIUJ YTOUHUTh MOHATUNHO-KaTeropuaJbHbIN annapar,
CTPYKTYPHO-CUCTEMHBIN METO/] UCII0JIL30BAJICS JIJIS1 UCCJIeJOBAHUS OTAEe/bHbIX KOMIIOHEHTOB
CUCTEMBbl aJIbTEPHAaTUBHOrO paspelleHUs cnopoB. B mnpaBoBou cucreme Pecny6auku
KazaxcTtaH npejicTaB/ieHbl BCce HauWboJsiee pacnpoCTpPaHEHHblE CHOCOObI aJbTePHATUBHOIO
paspelleHus CropoB. MccienoBaHue OKa3aslo, YTO CUCTEMA a/IbTEPHAaTUBHOIO pa3pelieHus
CIIOPOB 3BOJIIOLIMOHUPYET BMeCTe C IPaBOBOM CUCTEMOM, 10/1/1aBasiCh BIAMSHUIO COBPEMEHHBIX
TEHJEHIUH, TaKUX KakKk IUQPpOBU3ALMUS U B3aUMHOE BJIUSHUE CYyAeOHON CHUCTEMBI U
cucteMmbl APC, 4TO NpUBOAUT K UX Nepece4eHUI0 U BOSHUKHOBEHUIO TMOPUJHBIX CIOCOOOB
paspeleHus1 ciopoB. PaccMoTpeHbl JUCKYPCUBHbIE BONPOCHI MOAXOA0B K CUCTEMATHU3aAL U1
CNoCO60B aJIbTEPHATUBHOIO paspelleHusi CIOpPOB, B YAaCTHOCTU YTO KacaeTcs CTUJIeH
MeJvalWM, a TaKXe BONPOC BJAUSAHUA LUPOBU3ALMU HA CUCTEMY aJbTepPHAaTUBHOIO
paspelleHHUs crnopoB. BbLio ompefeneHO TeopeTHYeCcKoe 3HAuYeHHe, KaK OCHOBBI [JiF
OLleHKM WHTerpaluy CHUCTEMbl aJbTEePHAaTUBHOI'O pa3pelleHHs CIOpPOB B HalMOHAJbHYIO
IPaBOBYIO CUCTEMY, €€ 3aKOHO/IaTEeJIbHOTO PETYJIMPOBAHUSI U MPOTHO3UPOBAHUSI BO3MOXKHbIX
M3MeHEeHUN B 3aKOHOAATEJIbCTBE, U MPAKTHYECKOe 3HAauyeHHe CHCTeMaTHU3alUUu CIoCO6OoB
aJIbTEPHATUBHOTO paspelleHUsl CIOPOB C MO3ULUKA KPUTEPUEB OINpejiesieHUs1 CIoCcoO0B,
HauboJiee COOTBETCTBYIOIIMX MOTPEOHOCTSM U 1eJisiIM CTOPOH KOHKPETHOrO MNpPaBOBOrO
cnopa. B pesysbraTe nmpoBefeHHOr0 McCCIe[0BaHUs OBLIO NMPEJJIONKEHO LIMPOKOE U y3KOe
NOHSITHE aJIbTEPHATUBHOCTH, IOHSATHE KBAa3U-aJIbTEPHATUBHOCTH U ONIpe/iesieHbl BO3MOXKHbIE
BapUaHThI pacCIIMPeHUs KaacCuPUKALUK CIOCOO0B a/IbTEPHATHBHOTO pa3pelieHus CIOPOB.

KiroueBble c/10Ba: pa3pelieHue CIOPOB, IPUMUPEHUE, MeIUallys, IEPETOBOPbI, apOUTPAXK,
oMOy/ICMeH, pa36UpaTebCTBO, Ka3axCTaHCKas IpaBOBasi CUCTEMa.
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Introduction

The use of alternative dispute resolution (ADR) has along history and is considered an integral
partofthelegal heritage of mankind [1] and a tool forinternal democracy [2]. Compromise-based
dispute resolution is much more promising in terms of preserving public order and economic
functioning than litigation, as it allows for the preservation of interpersonal and business
relations between the disputing parties, while a strong-willed court decision based solely on
the law often leaves the interests of one of the parties and, in some cases, both, unsatisfied. The
second argument in favour of studying and introducing conciliation procedures into the legal
system is the permanent crisis of the judicial system caused by the excessive workload of the
courts, as well as the high level of court costs, while even unsuccessful conciliation reduces the
time and financial costs of subsequent litigation [3].

The development of the ADR system is also in line with Kazakhstan’s aspiration to become one
of the 30 most competitive countries in the world by 2050 [4]. Significant progress has been made
towards achieving this goal. According to the World Economic Forum’s Global Competitiveness
Report 2019, Kazakhstan’s competitiveness index was 62.94 out of 100, while in the previous
twelve years, the index averaged 17.5 points [5]. In the context of increasing competitiveness in
global markets, ADR methods can simplify dispute resolution and reduce costs by eliminating
the need to consider differences in the legal regulation of counterparties belonging to different
legal systems [6]. The Law of the Republic of Kazakhstan No. 401-1V “On Mediation” (2011) was
adopted in Kazakhstan in 2011, but the situation of insufficient use of ADR opportunities to resolve
disputes without involving the judicial system persists [7]. Calling for greater independence in
resolving conflict situations, in a speech in Kazakhstan, President K.J.K. Tokayev stressed the need
for further development of ADR methods and noted insufficient attention to this institution [8].

Conciliation procedures form a unified system, the knowledge and understanding of which is
a prerequisite for the successful integration of ADR methods into the legal system of Kazakhstan.
The choice of a particular conciliation procedure depends on many factors, including the specifics
of the dispute, the objectives and the relationship between the parties. This makes it both
theoretically and practically important to systematise the methods of ADR. From a theoretical
point of view, such a systematisation allows for determining the place and types of ADR in the legal
system of the state, assessing the degree of their legislative regulation and developing proposals
for improving the functioning of the ADR system by amending national legislation. The practical
significance of systemising conciliation procedures lies in the ability of the parties to a dispute to
choose the ADR method that best suits their objectives and the nature of the legal dispute.

One of the first studies of the ADR system by Kazakh scholars was the work of M.K. Suleimenov
[9]. The theoretical and practical aspects of the application of ADR methods in the resolution of
disputes in civil proceedings were addressed by S.E. Asanova [10]. M.I. Dyachuk addressed the
use of mediation in Kazakhstan [11], determined its advantages over other methods of dispute
resolution, and provided a detailed analysis of changes in Kazakh legislation in connection with
the Law of the Republic of Kazakhstan No. 401-1V “On mediation” [7]. The issues of assessing the
effectiveness of the current legislation in the field of mediation were discussed by S.I. Klimkin
and A.G. Kazbayeva [12]. Among foreign studies, it is worth mentioning the work of L.L. Riskin
[13], which became the basis for the classification of mediation styles. The history, objectives
of the use of ADR and practical recommendations for their effectiveness were presented by B.
Strazhishar [14]. The current trends in the expansion of the use of ADR methods in connection
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with the digitalisation of the judicial system were considered in the study by P. Cortés [15]. At
the same time, the issue of systematisation of alternative dispute resolution methods in the
legal system of the Republic of Kazakhstan remains insufficiently researched today. Existing
ADR methods, in particular negotiations, being the subject of research in the system of pre-
contractual relations [16], [17], as a method of ADR, have not been reflected in modern studies.
The ADR system also remains insufficiently researched in terms of its dynamism and the mutual
influence of the judicial system and the ADR system.

The study aims to address the system of alternative dispute resolution in the legal system of
the Republic of Kazakhstan with due regard to the current trends in its development.

Materials and Methods

To achieve the research objective, the author used a set of both general scientific and
specialised legal methods, both separately and in combination. The main methods of the study
were analysis, synthesis, logical-semantic, structural-systemic, comparative legal, formal legal,
and prognostic methods.

The logical-semantic method was used to clarify and distinguish the concepts of ADR,
conciliation and mediation, as well as the concepts of alternativeness and quasi-alternativeness,
and the conceptual and categorical apparatus of the alternative dispute resolution system. The
structural-systemic method was used to identify the individual components of the ADR system
and determine their place within the system of dispute resolution in the Republic of Kazakhstan.
The comparative legal method was used to identify similarities and differences between ADR
methods, mediation styles and approaches to the systematisation and classification of ADR
methods. These methods were applied primarily in the Results section when defining the ADR
system, distinguishing its individual methods and analysing approaches to their classification.

The formal legal method was used to analyse the provisions of the legislation of the Republic
of Kazakhstan regulating ADR methods, including the legal regulation of mediation and
arbitration, as well as mandatory pre-trial and out-of-court procedures. It was also used to
identify the legal characteristics of individual ADR methods and the legal criteria relevant to
their use. The analysis method was used to examine academic research on ADR and the legal
regulation and characteristics of individual ADR methods. The synthesis method was used to
generalise the results obtained, combine the individual ADR methods into a single system, and
formulate conclusions concerning the classification and development of the ADR system. These
methods were applied primarily in the Results section in analysing the relevant legislative
provisions and systematising the identified ADR methods.

The prognostic method was used to assess current trends in the development of ADR,
including the convergence of ADR and the judicial system, the development of remote dispute
resolution and the possible impact and risks of the use of digital technologies in ADR. Its
application is reflected in the Discussion and Conclusions sections, where possible directions
for the further development of the ADR system and recommendations concerning the use of
remote ADR procedures are considered. Based on a synthesis of the information obtained during
the study, the advantages and disadvantages of certain ADR methods were identified, criteria
for choosing an ADR method were defined, and recommendations were made on the use of
certain ADR methods. The regulatory framework of the study was based on the legislative acts
of the Republic of Kazakhstan in the field of ADR [7], [18]. The information and empirical basis
of the study were formed by the works of legal scholars presented in the academic literature.
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Results

Regarding the ADR system in the legal system of the Republic of Kazakhstan, it is first
necessary to define what the ADR system is. In this study, ADR is understood as a general concept
encompassing various non-judicial methods of dispute resolution, including negotiation,
mediation, arbitration and ombudsman procedures. Conciliation procedures are considered
in a narrower sense as procedures primarily aimed at achieving an amicable settlement of a
dispute. Mediation is regarded as a specific ADR method involving an independent third party
who assists the parties in reaching a mutually acceptable solution without having the authority
to impose a binding decision. Arbitration, in contrast, involves the resolution of a dispute by
an arbitrator or arbitral tribunal through a decision that is binding on the parties. Thus, ADR,
conciliation and mediation are not treated as synonymous concepts in this study. At the same
time, the degree to which the parties seek reconciliation may vary depending on the particular
ADR method, since the purpose of such procedures may include both settlement of the dispute
and reduction of the intensity of the conflict [19].

A key element of the ADR system is the notion of alternatives as competition between several
options [20]. In this sense, determining the scope of ADR requires distinguishing between
the general concept of ADR and the particular methods of dispute resolution included within
it. The literature differs on what counts as alternatives. Some scholars oppose ADR to court
proceedings, while others include litigation within the broader range of dispute resolution
methods. Accordingly, the concept of ADR may be understood either broadly, as encompassing
different methods of dispute resolution existing within the legal system, or narrowly, as
referring to methods used as an alternative to traditional judicial proceedings. In this study, the
narrow understanding is adopted, under which ADR serves as an umbrella concept for dispute
resolution methods outside judicial proceedings.

Thus, in this study, the ADR system is defined as a set of dispute resolution methods based on
termination (reduction intensity) of conflict and compromise, provided by national legislation
or not contradicting it and used as an alternative to court proceedings. At the same time,
there is no single approach to determining the specific methods constituting the ADR system.
Negotiation, mediation and arbitration are commonly identified as ADR methods, while other
classifications additionally include direct negotiation, mediation, arbitration, ombudsman
procedures, expert determination, neutral evaluation, fact-finding, private tribunals and other
mechanisms. Hybrid procedures, such as mediation-arbitration, as well as mini-trials and
structured settlement procedures, may also be included in the ADR framework depending
on the approach adopted by the researcher [21], [22], [9], [23]. Informal procedures are
incorporated into legal systems in different ways.

Negotiations. Negotiations as a method of ADR do not involve a third independent party,
which makes them the fastest and least expensive way to resolve a dispute compared not only to
court proceedings but also to other methods of ADR. At the same time, the use of negotiations is
limited to situations where the parties to the dispute fully retain the ability to communicate. This
method of ADR is characterised as the most common, flexible and informal, allowing the parties
to retain maximum control over the process of discussing the subject matter of the dispute.
Thus, this method can be recommended if the parties to the dispute maintain communication,
are focused on resolving the dispute with due regard for the interests of each party and are
willing to compromise. At the same time, when agreeing to negotiate as a method of ADR, the
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parties should address the vulnerabilities of this method. It is necessary to establish certain
rules in advance regarding the information to be obtained during the negotiations, such as
the rule that plea agreements made during negotiations to settle a dispute cannot be used as
evidence in court [21].

In addition to the absence of participation of an independent third party in the procedure of
reconciliation of the parties through negotiations, the peculiarity of negotiations is that, being
an independent ADR method, they are often held simultaneously during other conciliation
procedures, which is quite reasonable, since the focus of ADR methods on reaching a compromise
implies the establishment of a certain level of communication between the parties, which is
impossible without negotiations. At the same time, the role of negotiation as a means of ADR is
often underestimated. Following R. Benjamin [24], negotiation is often perceived solely in terms
of interest-based decision-making, while the issue of the relationship between negotiation and
other modes of ADR is overlooked.

Negotiations are usually regulated by the parties themselves. At the same time, certain rules
may be established for the most important areas for the state regarding the mandatory nature
of negotiations. As an example of such regulation in the Republic of Kazakhstan, it is possible
to cite the provisions of clause 6 of Article 95 of the Law of the Republic of Kazakhstan No.
240-V LRK “On ratification of the Agreement on the Eurasian Economic Union” [25], which,
being a ratified act, is part of national legislation. The Agreement provides that disputes shall
be resolved through negotiations and consultations in the first instance, and only if the dispute
is not resolved through negotiations and consultations within 60 calendar days from the date
of the formal written request for such negotiations and consultations, may it be resolved by the
court. The very procedure for initiating disputes is regulated by the Procedure for Organising
and Conducting Negotiations and Consultations on Disputes Related to the Implementation
of a Coherent (Coordinated) Agricultural Policy [26]. Thus, this example demonstrates that
negotiations, although generally characterised by the voluntary and informal nature of ADR,
may acquire a mandatory pre-trial character where such a requirement is established by a legal
act. In terms of the proposed classification, the mandatory nature of negotiations in such cases
constitutes a basis for considering them as quasi-alternative dispute resolution. Negotiations
are also often the result of the implementation of the law on the claims procedure in cases
where such a procedure is provided for.

Mediation. Mediation is among the most common ADR modalities, regulated at both national
and supranational levels [27]. Unlike negotiations, mediation involves an independent third
party chosen by the parties, whose main role is to facilitate communication between the parties.
Unlike litigation, which focuses primarily on establishing the rightness of one party and the
liability of the other solely based on legal rules, mediation focuses on defining the issues in
dispute based on the actual interests of the parties and finding a solution that can satisfy the
needs and interests of all parties to the dispute, trying to achieve a win-win situation as much
as possible, with the final decision remaining with the parties.

An obligatory condition for mediation is the consent of the parties. Such an agreement is
possible even in cases where communication between the parties is disrupted at the time of
the procedure, as restoring it is often one of the tasks of mediation. Situations that preclude
the possibility of resolving a dispute through mediation include not only the complete loss of
communication between the parties, but also the unwillingness to restore it, the belief that
the counterparty is in bad faith, and the desire to achieve victory rather than a compromise
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solution. The legal literature points out that mediation’s weaknesses in terms of the possibility
of an objective assessment of the situation include the inability to demand evidence to support
certain claims of the parties [21].

When classifying ADR methods, the existence of such types of mediation as judicial and out-
of-court mediation should be addressed. At the same time, the so-called judicial mediation, i.e.,
mediation initiated by a judge after the initiation of a case in court, can be conducted either by a
professional mediator working in the court (the so-called close model) or by a judge-mediator
(integrated model) [4]. As a method of ADR, mediation is regulated by the Law of the Republic of
Kazakhstan No. 401-1V “On Mediation” [ 7], which defines mediation as “a procedure for settling
a dispute (conflict) between the parties with the assistance of a mediator (mediators) to reach
a mutually acceptable solution, implemented by the voluntary consent of the parties”. The
statutory requirement of voluntary consent confirms that mediation, as regulated by the Law
of the Republic of Kazakhstan, belongs to the category of ADR methods based on the voluntary
participation of the parties. This distinguishes mediation from those procedures in which prior
recourse is mandatory by law.

The law also regulates the scope and principles of mediation; the legal status of mediators, the
procedure for conducting mediation, and the specifics of mediation conducted in connection with
the resolution of certain categories of disputes (civil, labour, family, criminal, and administrative
offences) [7]. Relevant provisions on mediation have been included in other legal acts, namely
the Marriage (Spousal) and Family Code, the Land Code, the Labour Code, the Civil Code, the
Civil Procedure Code, the Administrative Procedure Code, the Code of Administrative Offences,
the Criminal Code, the Criminal Procedure Code, the Entrepreneurial Code, the Code on Taxes
and Other Mandatory Payments to the Budget. Thus, a regulatory framework was created to
ensure that this method of ADR is used to resolve various categories of cases.

Arbitration. Arbitration (arbitral tribunal) is also a common method of ADR. Similar to
mediation, arbitration is fundamentally different from mediation in that it is an independent
arbitrator or arbitral tribunal who is authorised to make a decision thatis binding on the parties.
Arbitration has advantages over litigation in the flexibility of the procedure, the ability to choose
an arbitrator with the most experience in cases with a similar subject matter of dispute, and the
confidential nature of the arbitration procedure. At the same time, depending on the national
legislation and the peculiarities of the national legal system, arbitration may be more expensive
than a hearing in court and may have limited (or no) opportunities to challenge the arbitral
award if the subject matter of the dispute was determined incorrectly by the arbitrator [21].

In Kazakhstan, this method is regulated by the Law of the Republic of Kazakhstan No. 488-V
“On arbitration” [18]. In terms of the system of ADR methods, the Law provides for the possibility
of establishing an arbitral tribunal formed specifically to consider a particular dispute or a
permanent arbitration. The permanent arbitration shall approve the rules of arbitration and
the register of arbitrators who will act in this arbitration. Arbitration for consideration of a
particular dispute shall be established by the parties to resolve the dispute and shall remain
in force until the dispute is resolved or until the parties decide to refer the dispute to court.
Arbitration may be mandatory if the parties have made a relevant arbitration clause in the
contract. The legal effect of the arbitral award is a distinguishing criterion for the proposed
classification: unlike mediation and negotiations, in which the parties retain the authority to
determine the outcome of the dispute, arbitration results in a decision made by the arbitrator
or arbitral tribunal that is binding on the parties.

112 N23(156)/ 2026 JLH. ['ymunes amoindarel Eypaszus yammuoik yHueepcumeminiy XABAPILBICHI.

KyKblK cepusicol
ISSN: 2616-6844. elSSN: 2663-1318



Alternative dispute resolution methods in the legal system of Kazakhstan

Ombudsman. A specific form of ADR is the ombudsman institution. The ombudsman’s
activities are usually sector-specific. The term ombudsman means a representative of someone’s
interests. The ombudsman institution exists in both public and private law. As for private law
dispute resolution, the ombudsman is usually an official representing an organisation (corporate
ombudsman) [28]. An ombudsman institution can be effective in dealing with highly specific
disputes, particularly medical disputes (disputes over the protection of patients’ rights or the
reputation of doctors) [29]. An example of legal regulation of financial ombudsman activity in
the Republic of Kazakhstan is the provisions of Law of the Republic of Kazakhstan No. 258-VIII
‘On banks and banking activities in the Republic of Kazakhstan’ [30]. The so-called settlement
conference, which is an informal confidential meeting of the parties to a dispute held in the
presence of a mediator - a bailiff (judge or deputy judge) - is also a separate method of ADR. The
role of the mediator is to assist the parties in assessing their positions [31]. The classification
of ADR methods can be made on various grounds: participation of an independent mediator in
the process (negotiations, in this case, will be opposed to all other ADR methods), adversarial
or non-adversarial nature of the process (arbitration is opposed to mediation, negotiation,
ombudsman), mandatory and non-mandatory [32], [33].

The legislation of the Republic of Kazakhstan provides for all the most common methods
of ADR: negotiations, mediation, arbitration, and ombudsman. The analysis of the relevant
legislative provisions shows that the proposed classification is based not only on the formal
presence of particular ADR methods in national legislation, but also on their legally established
characteristics. Thus, the legislation confirms the distinction between methods according to
the participation and role of a third party, the voluntary or mandatory nature of the procedure,
and the legal consequences of its application. Speaking about the classification of ADR methods
and their place in the national legal system, attention should be paid to the Resolution of
the Government of the Republic of Kazakhstan No. 190 ‘On the classification of branches of
legislation of the Republic of Kazakhstan’ [34], namely class 230,000,000 ‘Legislation on pre-
trial and extrajudicial resolution of disputes, settlement of legal conflicts’, which includes two
subclasses: 230,001,000. ‘Arbitration and mediation’ and 230,002,000. ‘Other means of pre-
trial and extrajudicial settlement of disputes. It is worth noting the distinction between out-
of-court and pre-trial dispute resolution methods. Methodological recommendations “On
disputes where the law provides for out-of-court and mandatory pre-trial procedures” [35]
define extrajudicial means as ‘statutory ways of resolving disputes outside the court in other
institutions voluntarily’ and pre-trial means as ‘compulsory dispute resolution procedures
without which recourse to the court is not possible’. This distinction provides a further legal
basis for differentiating voluntary ADR methods from quasi-alternative procedures. In this study,
quasi-alternativeness is used as a scientific classification criterion to characterise ADR methods
that retain their non-judicial nature but acquire a mandatory character by virtue of a legal
requirement. It does not replace the legal category of a mandatory pre-trial procedure, which
defines the procedural requirement to use a particular procedure before applying to a court.
Where the law requires the parties to use a non-judicial procedure before applying to a court,
the mandatory nature of such a procedure constitutes the relevant criterion for its classification
as quasi-alternative rather than as a purely voluntary ADR method. For example, a mandatory
pre-trial procedure is provided for disputes on amendment and termination of a contract;
on termination of a property hire agreement; on cargo transportation; on individual labour
disputes between employees and the employer; on land disputes; in the field of copyright and
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intellectual property protection; and the field of consumer protection; regarding appeals against
actions (inaction), decisions of the customer, public procurement organiser, single organiser of
public procurement, commissions, expert, single operator in the field of public procurement in
the field of railway transportation, in particular when concluding contracts for the supply and
collection of wagons, as well as disagreements on their modification and amendment.

Thus, speaking about the ADR system and its place in the legal system of Kazakhstan, it is
possible to distinguish its separate component - quasi-alternative dispute resolution, i.e., those
that are mandatory in certain categories of disputes strictly defined by law. Figure 1 illustrates
how the dispute resolution system will look like if judicial, alternative, and quasi-alternative
methods are distinguished (using mediation as an example).

Figure 1. The place of mediation in the dispute resolution system

Voluntary
Judicial mediation

Court mediation
proceedings

Quasi-alternative
methods of ADR. Alternative
methods of ADR

Source: compiled by the authors.

Regarding the system of ADR methods as the basis for choosing a particular conciliation
procedure for dispute resolution, the fundamental factors here may be financial, organisational
and legal [36]. The financial factor should be assessed not only based on the cost of conducting
a particular ADR procedure but also considering the legal costs that may arise in connection
with the trial, as well as a preliminary assessment of the prospects for the trial as a whole.
The organisational factor is of particular importance in the case of a cross-border dispute. In
this case, when choosing the ADR method, the possibility of conducting a remote procedure
should be considered, which is usually not difficult for such methods of ADR as negotiation,
mediation or ombudsman, but may require special conditions for the Arbitration hearing. As for
the legal factor, the mandatory nature of a specific ADR procedure in the case of, for example, an
arbitration clause should be addressed. The second important legal aspect is the possibility of
obtaining a binding decision or a new agreement (contract novation) after the ADR procedure.

Discussion

The ADR system exists within national legal systems that are subject to transformation
processes, and thus the judicial system and the ADR system are also inevitably subject to both
external and mutual influences. To solve problems within the judicial system, many countries
are now moving towards expanding the use of mediation and other ADR methods, particularly
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regarding the issue of mandatory preliminary recourse to one of the ADR methods for resolving
so-called low-value cases, where the amount of the claim is small; family, land and neighbourhood
disputes are being actively discussed. For instance, preliminary mediation in family disputes is
mandatory under the laws of England and Wales.

There is no single position in the academic literature on mandatory mediation. In defence of
its introduction into the legal system, M.A. Uddin [37] points to the possibility of significantly
reducing the burden on the judicial system through mandatory mediation, M.N. Umenweke and
N.B. Amadi [38] believe that such an approach will reduce the number of cases in which there
is no dispute about the law, according to C.H. Van Rhee [1], mandatory mediation will ensure
better preparation of cases for consideration in the event of even unsuccessful mediation, since
in such a case the issues on which the parties failed to reach an agreement are already clearly
defined, and S. Ephrem [39] points out that mandatory mediation can contribute to a fairer and
more predictable outcome. Representatives of the opposite position, such as L. Conway [21],
point out that this approach “undermines the 'alternative’ component” of the ADR system when
the use of a particular ADR method turns from an alternative to litigation into its mandatory
stage. Both positions are well-reasoned, since the introduction of mediation as a mandatory
stage of dispute resolution, even in certain categories of cases, will have both positive and
negative aspects. From the perspective of the ADR system, the introduction of mandatory
mediation expands the classification of ADR methods, allowing for the distinction between
voluntary and mandatory ADR methods. However, such an approach calls into question the
observance of the principle of voluntary recourse to ADR methods for dispute resolution. At the
same time, this study has demonstrated that the ADR system is dynamic, and we should agree
with the position expressed by R. Benjamin [24] that the ADR system will remain unchanged
since the ADR methods are influenced by many factors, which makes it impossible to create
either stable or universal ADR methods. It is also necessary to address the constant mutual
influence of the judicial system and the ADR system, which invariably leads to the emergence of
new approaches to building the ADR system and its “intersection” with the judicial system. The
above concept of quasi-alternative determines the possibility of expanding the classification of
dispute resolution methods, leaving open the question of whether quasi-alternative refers to a
broad or narrow understanding of the alternative itself.

Another controversial issue is the organisation of the mediation procedure and the position
of the mediator, which allows us to speak of the existence of a certain “system within the system”.
The definition of mediation is the same in different legal systems and is generally defined as the
resolution of a dispute with the participation of a third independent party - a mediator [22]. At
the same time, when submitting a dispute to mediation, one should consider the variability of
mediation styles, which should be reflected in the agreement between the parties to resolve the
dispute by resorting to mediation. The issue of mediation styles, although not subject to legal
regulation, is nevertheless of great practical importance, which makes it appropriate to reflect it
in the systematisation of ADR methods. However, there is no single position on mediation styles.
In his research, the President of the Mediation Training and Consultation Institute, Z. Zumeta
[40] highlights that both clients and lawyers often have difficulties in determining whether a
particular ADR method can be classified as mediation and in predicting the outcome of the
procedure. This problem is a direct consequence of the diversity of mediation styles, while
the issue of mediation styles is not subject to legal regulation. All common classifications of
mediation can be reduced to four styles of mediation: facilitative, evaluative, transformational
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and traditional. Facilitative mediation aims to overcome communication problems between the
parties to a dispute and reach a solution based on the interests of all parties. A more prescriptive
style is evaluative mediation, in which an independent expert assists the parties to the dispute
by evaluating the proposed solutions.

In some studies, neutral assessment is considered an independent method of ADR [31].
Transformational mediation is more psychologically oriented, as it works with the positions
of the parties, guiding them to a new assessment of the situation to develop new solutions.
Traditional mediation isnothing more thanrigidly structured negotiations [40]. Atthe same time,
there are other classifications. For instance, N.M. Alexander [41] identifies 9 mediation styles:
Settlement Mediation, Facilitative Mediation, Transformative Mediation, Positional Bargaining,
Interest-Based Negotiation, Dialogue, Expert Advisory Mediation, Wise Counsel Mediation, and
Tradition-Based Mediation. Not being subject to legal regulation, certain styles of mediation may
become the subject of debate and claims that they cannot be considered mediation in principle,
whereas the main problem is not the variability of mediation styles, but the parties’ awareness
of which style will be used by the mediator and what its features are. This approach is fully
justified. At the same time, the study showed that the issue of mediation styles is not reflected
in the legislation of the Republic of Kazakhstan. On the one hand, this is reasonable, as there is
a wide variety of mediation styles and their combinations. Understanding how the mediation
will be conducted is an inalienable right of the parties. Therefore, it is proposed to supplement
the duties of the mediator provided for in Article 10 of the Law of the Republic of Kazakhstan
No. 401-IV “On Mediation” [7] with an obligation to inform the parties, before the mediation
begins, about the specific features of the mediation style to be used. In addition, Article 21 of the
Law should provide for the inclusion of information about the mediation style in the mediation
agreement as an element of the procedure for conducting mediation.

The ADR system can be viewed from the perspective of different bases for classifying ADR
methods. One of the bases for such a classification may be the organisational aspect of the in-
person or remote conciliation procedure. This aspect has become the subject of active discussion
in recent years, when the global problem caused by the pandemic led to a serious crisis in the
logistics system for conducting ADR procedures, especially of a cross-border nature, as the
possibility of movement and face-to-face meetings was severely limited. On the other hand, the
global trend of digitalisation, which during the pandemic played a crucial role in preventing the
collapse of the judicial system in some countries (in particular, China), has had an impact on
the development of remote conciliation procedures, as noted by A. Kumar and U.P. Singh [42].
The academic literature notes that ADR service providers have demonstrated a high degree of
readiness to move to a remote format of work, as they either already had such experience or had
received appropriate training, and some of them were initially established to provide remote
conciliation services. In particular, Z. Calo and B. Solaiman [43] point out that the development
of online dispute resolution is now seen as an integral part of the development of legal systems
in general, thus ensuring the resolution of cross-border disputes, and the provision of online
ADR services is seen as a way to increase not only the efficiency of the relevant institutions, but
also the level of global reputation and overall economic attractiveness of the regions where such
services are provided. Thus, the development of online ADR services can make a significant
contribution to the further improvement of the competitiveness index of the Republic of
Kazakhstan in the global competitiveness ranking.

Today, Article 17 of the Law of the Republic of Kazakhstan No. 401-IV “On mediation”
[7] establishes the possibility of conducting remote mediation through joint telephone
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conversations between the parties and the mediator; in the form of individual and/or joint
conversations between the parties and the mediator via video conference; through the
exchange of electronic messages between the parties and the mediator; in other ways using
information and communication technologies that do not contradict the requirements of the
Law of the Republic of Kazakhstan No. 401-IV “On mediation” [7]. At the same time, there is
an opposite position. D.B. Ferreira et al. [44] point out the dangers associated with the rapid
spread of technology to the ADR sector. Stressing that this sphere can have a significant impact
on the well-being of citizens and society as a whole, the researchers raise the issue of trust in
the technologies used in the field of ADR, pointing out that, on the one hand, the widespread
use of Internet technologies, including electronic communication, cloud storage, electronic
signatures, and online platforms for conducting conciliation procedures, significantly increases
the opportunities for the use of ADR, but on the other hand, this area is characterised by common
challenges arising from digitalisation, such as cybersecurity, the preservation of personal data,
and the potential for privacy breaches.

Given the trend towards digitalisation, the question of restricting the use of the latest
technologies in the ADR sector is hardly relevant. At the same time, when classifying ADR
methods according to the organisational criterion and distinguishing between face-to-face and
remote ADR procedures, it is necessary to agree on the need to ensure the security of electronic
communication and to introduce into the legislation the obligation of organisations providing
remote dispute resolution services to ensure the security of communication means.

Conclusions

The system of ADRmethodsisnotastablelegal structure, constantly expandingand developing
following the requirements of a particular legal system and objective external factors (one of
which was the pandemic). As a result, there is a significant number of ADR methods, which is
constantly growing both due to the emergence of new and hybrid forms, and a growing trend
towards integration of the ADR system with the judicial system, when a preliminary attempt to
resolve a dispute by ADR methods becomes mandatory for certain categories of cases, leading
to the concept of quasi-alternative. Although this trend is seen as a weakening of the alternative
component of the ADR system, it should be recognised as meeting the needs of the legal system,
as it not only reduces the burden on the judicial system but also contributes to the stabilisation
of society by resolving conflicts underlying or accompanying disputed relations.

In general, the ADR system in the Republic of Kazakhstan can be described as well-
established and sufficiently regulated. The national system presents the main ADR methods,
such as negotiation, mediation, arbitration, and ombudsman, and defines pre-trial and out-
of-court procedures. At the same time, the effective functioning of the ADR system requires
raising public awareness of the specifics of using certain methods in terms of their financial,
organisational and legal features. The issue of the diversity of mediation styles, requiring
mediators to inform clients of the mediation style used and its features, is especially noteworthy.
Particular attention should be devoted to the regulation of remote ADR procedures, applying
to this system all the criteria applicable to the digitalisation of the judicial system, since the
operation of both systems has the same consequences for persons applying to them for dispute
resolution, and the development of remote ADR methods is a prerequisite for the growth of the
region’s economic attractiveness.
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Further areas of research include the study of the place of quasi-alternative methods in
the dispute resolution system, addressing their impact on compliance with the principle
of voluntariness, as well as the study of mediation styles in conciliation procedures and the
possibility of their systematisation.
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