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Memnexem sicone KyKblK meopusicobl, KOHCMUMYWUATBIK KYKbIK
The theory of the state and the law, the constitutional law
Teopus zocyogpcmea u npasa, KOHCMUMYUUOHHOE RPAGO

MPHTH 10.07.31

N.K.AmepxanoBa, J.C.MajilieknHa
Kasaxckuii eymanumapro-ropuoudeckuil uHHosayuonHull yrusepcumem, Cemel,
Kaszaxcman
(E-mail: indira_amirhanova@mail.ru, eldana 18@mail.ru)

IIpaBoBasi onenka npodgem BHyTpeHHeil murpanuu B PecnyOiiuke Kazaxcrane

AHHOTauus. Murpauus siBIsieTCsl OJHUM U3 BaXKHBIX BOIIPOCOB COBPEMEHHOIO MUpA, TaK KaK OHa
OKa3bIBaeT BO3JICHCTBHE HA BCE YEPTHI JKU3HU MUPOBOTO COOOIIECTBA, IPUBOUT K IIPOTPECCY BOCTIPUSATHUS
00IIIeYeIIOBEUSCKUX TICHHOCTEH M TPaBWIT MIOBEJICHUS B COIlMyMe. MUTpallMOHHBIC TIPOIIeCChl HapaliuBa-
I0T CKOPOCTH BMECTE C pa3BUTHEM TEXHHMKHU M Hayku. Bo Bcex crpanax, B ToM umcie u B Ka- 3axcrane,
YBEJIUYMBACTCS KAaK BHEILHSS, TAK U BHYTPEHHSISI MUTPALIUSL.

B nanHOIi craThe paccMaTpuBaroTCs TpoOIeMbl BHYTpeHHeW murpanuu B Kazaxcrane. M3y4eHst
BHYTpPEHHHE MHUTPAIMOHHBIE TIporiecchl B PecryOnuke Kazaxcran, onpeziesieHbl OCHOBHBIE acTIeKThI BIIH-
SIHASI MATPAIIMU Ha MPOIIECChl OOIIECTBEHHOM KHU3HHU, 0003HAYCHBI IPHUHITUIIBI TIOJIUTUKA TOCYIapCTBa B
oOmactu Murparuu. Takxke yneaeHo BHUIMaHUE OCHOBHBIM aCIIeKTaM HOPMAaTHBHO-TIPABOBOTO PETYIIHPO-
BaHUSI MUTPAIlUH, U aKTYaJIBHBIM ITPOOJieMaM BHYTPEHHEH MUTPAIUH, KOTOpas XapaKTepPH3yeTcsi B OCHOB-
HOM MHTEHCUBHBIMU JISTIOPTAIUSIMHU U3 HEOJIAromolydyHbIX PETHOHOB B PaliOHBI ¢ Ooliee OIaronpusiTHON
SKOHOMUYECKOM CUTYyaLUEH.

KuoueBble cjioBa: Murpanusi, BHEIIHSSI MUTPALIUs, BHYTPEHHSSI MUTPALIUs, MUTPALlMOHHBIC TPO-
LIECChI, HCTOUHUKU MUTPAI[UOHHOTO IIPaBa.

DOI: https://doi.org/10.32523/2616-6844-2019-129-4-8-16

BHyTpCHHHH MUrpanust IpuBOAUT K IMEPCPACTIPCACIICHUIO HACCIICHUSA U TPYAOBLIX PECYyp-
COB, OKa3bIBasd BJIMAHUC HA TPYAOBBIC PBIHKH. B nocaennee BpEMsI MUTPALMOHHBIC IMPOLCCChI
HpI/IO6pCJ'II/I 3HAUYUTEIIbHBIN pa3max. B HpIHEmIHUX YCIIOBUAX MUT'pAllUOHHAS TTOJIMTHKA OIPCIAC-
JIAACT 4CTKUEC 3aJa4u. BO-HCpBLIX, COXPAHCHHUC HaIllMOHAJIbHOM HUCTOpUHU U caMOOBITHOCTH. Bo-
BTOPLIX, YUCT KYJIBTYPHBIX, COIMTUAJIBHBIX U S5KOHOMUYCCKUX (I)aKTOpOB. PCCHY6J'II/IKE[ Kazaxcran
3aHHMaeT 9-¢ MecTo B MHUPC 10 TCPPUTOPUH, TIPU DTOM AdHHAS TCYppPUTOPUS SABJIACTCS MaJIOO-
CBOEHHO# M cimabo3acenenHoi. B Ka3axcraHe ImI0THOCTh HACEIICHUH - OoaHa M3 CaMbIX HHU3KHX!
McHee 6 YelIOBEK Ha KBaHpaTHLIﬁ KHUJIOMETD. boapmuHCTBO MUI'PAIIMOHHBIX IMPOLCCCOB B Ka-
3aXCTaHC ONPCACIIAIOCH TOCYAapCTBOM U HOCHUJIIO BLIHY)K,Z[CHHHﬁ XapakTep.

KomnextuBu3zanus, 3THOLM, AETIOPTALUs, IBaKyallusl, OCBOCHHUE LIEIUHBI - BCE 9TH MUIPa-
LIMOHHBIE Npolecchl, npoucxoausiue B CoserckoMm Kazaxcrane, oka3ain OorpOMHOE BIUSHUE HA
(dbopMHpOBaHUE COLMAIBHOM 1 ATHUYECKOM CTPYKTYphl HaceaeHus crpansl. [Ipobiema Murparmu
nproOpeTaeT Bce OOJIBIIYIO COLMATBHO-TIOIMTHYECKYIO aKTyallbHOCTb, U €€ MOCIEICTBHS, K CO-
JKAJICHUIO, Yallle BCEro HOCST OTPULIATENbHBIN Xapakrtep [1].

[TpryrHaMy BHYTPEHHUX MHUTpALUil SBISETCS MOBBIIIEHUE YPOBHS KU3HH, OUCK pabo-
Thl U U3MEHEHHUE 00pa3a KU3HU. BHyTpeHHss MUTpalusi 0cOOEHHO PacpOCTpaHeHa B CTpaHaX €
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OOLIMPHBIMU TEPPUTOPUIMH, PA3HOOOPA3HBIMU MPUPOTHO-KIUMATHYECKUMH U SKOHOMUYECKH-
MU ycnoBHsMH. B rocymapctBax ¢ OONbIION TEPPUTOPHEH 3HAYUTENHHOE MECTO 3aHHUMAIOT Ce-
30HHBIE MUTPAIIUU paOOYEil CUITBL: JIJIsl BBITIOJIHEHUSI CE30HHBIX M CENIbCKOX03SMCTBEHHBIX paboT,
BpEMEHHOE TiepeMelieHre paboueil CHITbI B CEeJIbCKYH0 MECTHOCTh, BPEMEHHOE CE30HHOE Mepeme-
[IEHHE B TOPOJ U3 CeNbCKoM MecTHOCTH. K coxkarneHuto, exXeroaHble oKazaTesid BHyTpEHHEeH Mu-
rpanuu cocTaBisioT okoio 300 ThICSY MUTPAHTOB, a BHEIIHEH — 10 1 MIIH. MUTpaHTOB. MaccoBbIe
MUTPAIUU COMPOBOXKIAIOTCS CEPbE3HBIMU MOTEPSMHU KBATH(PHUIIMPOBAHHBIX PAOOTHUKOB U Upe-
BaThl CEphE3HBIMU MOCIEICTBUSAMU 75 cTpaHbl. Paspymiaercsa 6anaHc mpodeccuii, coruanbHast
CTPYKTypa oOIIecTBa, B pa3bl yMEHBIIAIOTCS pa3Mepbl AUACTIOP. DTO THICAYN UCKATICUCHHBIX CY-
neb, pa3aeneHHbIX CeMeil, BBIHYKJICHHBIX ClIeJaTh HEeJIeTKUid BIOOP. MUTpallnOHHBIE TTPOIIECCHI
B lleHTpanbHON A3uu MOX0XKH, ypOaHU3aAIUs CO3JaeT MATHUT NPUTSHKEHUS : U3 cena (ayia) JIIoau
ye3KarT B TrOpoJ] B IOUCKAX XOpolle padoTel. BHyTpeHHIOI0 MUTpaIIMi0 HEOOXOIUMO peryiiu-
pOBaTh.

Ecnu sToT mportiecc He KOHTPOIUPOBATh, TO MPOOIEMBI ¢ BHYTPEHHUMH MHUTPaHTaMH, BO3-
MO’KHO, CITPOBOIIUPYIOT CO3/IaHUE MaprUHANIBbHOM cpeapl. Korga meramosuc pacTeT, BO3HHMKAeT
yrpo3a Ui pa3BUTHs U CTaOMIBHOCTH. Y Hammx coceneit B Poccumn u Kurae npobnema murpa-
uu aktyansHa. Ecnu st Poccwniickoit @enepanuu, KOTopasi BOCHOMHIET ASPUIMT TPYAOBBIX
pecypcoB, 6oree akTyanbHa mpoOieMa BHEIIHEW TpydoBOM murpauuu, To 1 Pecmyonuku Ka-
3axcTaH Oosiee BaXKHOU SBISETCS BHYTPEHHSISI MUTPALIKs, KOTOPAst IPAKTUUECKH HE PETYIUPYETCsI
Y HapacTaeT KaKk CHEKHbIN KoM [2].

B Kazaxcrane Ha cerofHsIIHUI IeHb YYET BHYTPEHHUX MUTPAHTOB IPOBOIUTCS OPraHaMu
MB/I PK.

K coxanenuro, Kak mokaszall OIPOC MUTPAHTOB, OOJbILE TMOJIOBUHBI U3 HUX KUBET 0e3
MPOMUCKHU U perucTpanuu. KoHeuyHo, rocyapcTBeHHbIE IPOrPaMMBI, TIOJJ3aKOHHBIE aKThI, HOpMa-
TUBHBIE aKThl, HOpMaTHBHAas 0a3a MUTPALIMOHHOTO 3aKOHOJIATENILCTBA UMEIOTCSI, HO OHU B OCHOB-
HOM aKIIeHT JIeJIal0T Ha BHEIIHIO MUTPAILMIO, OCTABISASL, TAKUM 00pa3oM, MpodieMy BHYTpEH-
Hell Murpanuu (pakTHIecKu He PEeryInpyeMoi.

OCHOBHOUM MPUYMHON BHYTPEHHETO MEePEMEIICHUS HaCceTIeHHs SBIsIeTCsl HeOIaronpusTHas
COIIMANTbHO-9KOHOMHUYECKasl CUTyalllsl B MeCTax MPEKHEro MpOoKHBaHHUsS — OTCYTCTBUE pabo-
ThI, OTJIAJEHHOCTb OT TOPOJIOB, OTCYTCTBUE COOTBETCTBYIONIEH MHPPACTPYKTYpPHI HACEICHHOTO
nyHkra. [3,5 cTp.].

AHanu3 cyuiecTByolel 3akoHoaaTenbHoi 0a3bl B Pecrybnuke Kazaxcran gaet Bce ocHo-
BaHUSl OTMETHUTb, UTO B HaIllel CTpaHe OTCYTCTBYET eIWHasl, MOCieaoBaTelbHasl, HaydHo 000-
CHOBAaHHAas U B3BEIICHHAs TOCyIapCTBEHHAsh MUTpAIMOHHAs MoiuTuka. HeoOxomumo KOHTpoO-
JUPOBaTh M PETyJIUPOBATH MUTPALMOHHBIE MOTOKH, MPEOI0JIeBaTh HETaTUBHBIE MOCIEACTBHS
CTUXUIHO Pa3BUBAIOIIMXCS MPOILIECCOB MUTPAIIUH, CO3[IaBaTh XOPOIIIHE YCIOBUS AJIsl OecTpensiT-
CTBEHHOI peanu3aliy MpaB U CBOOOJ MHUTPAHTOB. MUTrpalioHHasl MOJUTUKA JOJKHA PEryiu-
POBAaTKCS HE TOJIBKO TOCYIapPCTBOM, OOIIIECTBEHHBIE OPTaHU3ALIUN TOXKE JTOJKHBI OBITh AKTUBHBI B
paszpelieHuu npodieM BHYTPEHHUX MUTPAHTOB.

B mocnenHee BpeMss MUpPOBbIE MUTPALMOHHBIE MPOIECCHl MPUOOpPENH 3HAYUTETHHBIN
pa3max. B pany takux ctpan Haxomutcs U PecnyOnuka Kazaxctan. MurpanuonHas mOJTUTHKA
HAIIel CTpaHbl HAMpaBJIeHa Ha peaTn3alliio MpaB U CBOOO MUTPAHTOB, U KOHEYHO 7K€, MUTPALIHSI
B HAIlIell CTpaHe UMEEeT CBOU CHEeIU(PUIECKUE 0COOCHHOCTH.

MurpaioHHbIe TPOIIECCHI SIBICHHE CIOKHOE U MHOTOTpaHHoe. JIro0ast MUTpaius ucreita-
€T MPOTUBOPEUHMBOE BO3IECHCTBUE U OTPAXKaeT CIOKHOCTH MEPEKUBAEMOTro Tiepruoia. MUrpanty
MPUXOAUTCS KApAMHATBLHO MEHSATH CTHIIb KU3HU.

B Kazaxcrane mMurpanuu moaBep:KeHbI MpeXIe BCero obnacTHele IeHTphI, 6onee 20 ro-
poznoB ¢ HaceneHueM cbiie 100 Toic. yenoBek. KoHeuHo, HEOOXOAMMO B IEPCIIEKTHUBE YIEITh
BHUMaHue ypOanmuzaruu Kazaxcrana u panuoHalIu3aluy TePPUTOPUATBHON CTPYKTYpHI pacce-
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nenusi. BoaMoxxHO, penieHre 3TUX npoOsieM MO3BOJIUT AOCTUYb O0Jiee PallMOHAIbHBIX TEPPUTO-
PHAJIBHBIX MTPOMOPLUN IKOHOMUYECKHUX PailOHOB U 00IACTHBIX LIEHTPOB.

PazymHas MurpanroHHasi MOOMIBHOCTh HACEIEHUS CIOCOOCTBYET YCKOPEHHMIO Pa3BUTHUS
MIPOU3BOUTENBHBIX CUJI, 00€CTIeYrBasi aKTUBHOE YYaCTHE IPaskJaH B PEILIEHUU T'OCYIapCTBEHHBIX
nen. OnHoil U3 Haubosee OCTPHIX MPOOIIEM B MPOLIECCE MUTPALIMU HACETIEHUS U SKOHOMHYECKOTO
Kpusuca crayna 6e3padorunia. Ha ceromnsimmamii 1eHs B Kazaxcrane mpoOnema 06e3- paOOTHBIX
emie He pemieHa. COMOIOrHYEeCKUE UCCIIEA0BaHMUS TOKA3bIBAIOT, 4TO 0KOJI0 30% KazaxCTaHCKOM
MOJIOJIC)KH B BO3pacTe A0 25 JIeT He YIOBIETBOPEHbI YCIOBUAMU kHU3HU U Tpyaa. B Kazaxcrane
MPEIOTBPATUTh 0e3pabOTHIy MOYKHO ITyTEM MPOBEICHUS KOMIUIEKCHBIX peOopM B MUTPALIMOH-
HOM TOJIUTHKE.

CratucTuka 4YMCIeHHOCTH HaceneHus B PecmyOnuke KaszaxcTaH mokasbIBaeT CTpeMu-
TenbHbIE TeperuObl. B rokHbIX oOmactsax Kazaxcrana, 06e3 ydera 10>KHON CTOJIMILIBI, TPOYKUBAET
nopsinka 40% nacenenus. [Ipu atom Bkiag stoi qosu B BBII Kazaxctana He npesimaet u 17%,
TOT/Ia KaK B CEBEPHBIX perruoHax Ha 29% HaceneHus npuxonutces 25% BaJIoOBOIO pErMOHAIBHO-
ro npoaykra. [logoOuslii nemorpadpuueckuii AucbasaHc B CTpaHe MOXKET yBenUYUThes. Ecian He
MPUHUMATh HUKaKUX MEp, TO HaceJeHHE I0KHBIX PETMOHOB BbIpacTeT. Takke umeroTcs naucOa-
JIAaHCBHI TPOU3BOAUTEIHLHOCTH TpyJia. B 10xkHBIX o0Onactsax Kazaxcrana ¢ HauBbICIIEeH KOHIIEHTpa-
1uel HaceJeHus - camasi Hu3Kasi IPOU3BOUTEIIBHOCTh, B CEBEPHBIX 00JACTIX MPOU3BOAUTEIb-
HOCTb BbllIe. B Onnxaiiiee Bpemst OyzeT HaOmoAaThCs 3aMeJIeHne MPUTOKa HOBBIX paOOTHU-
KOB. JTO MocneACTBHs AemMorpaduueckoro kpusnca 90-x rofoB Npouioro CTOIETHS U CBSI3aHHOE
C ATUM TpeKpalieHue MpeaioKeHU Ha PbIHKE Tpyda. PerynupoBars BHYTPEHHIOIO U BHEIIHIOKO
MUTPALMI0 HEOOXOAMMO, oOecredynBasi CUCTEMHOCTh MUTPAIMOHHOIN MOJUTUKU, HEOOXOIUMO
VAYUYIIUTh JeMOrpapuuecKyto U SKOHOMUYECKYI0 COalaHCUPOBAHHOCTh PErHOHOB, C(OPMUPO-
BaTh OTKPBITHIN PHIHOK KBUTH(PHUITMPOBAHHBIX CHEIMaIucToB[4,9 cTp.].

Murpanuonssie mnpouecchl B KazaxcTtane HOCAT BechbMa NPOTUBOPEUYMBBIM XapakTep.
Murpaius — eCTeCTBEHHOE SIBIICHUE,  OHA CBsI3aHa HE TOJILKO C YKOHOMHUYECKOM 00CTaHOBKOM B
cTpane. Pa3BuTue HOBBIX TEXHOJIOTHI KOMMYHHKAIIUM, CPEJCTB CBSA3H, OTKPHITHE TPAHMUII, 3a4a-
CTYIO CIIyXaT MPUYMHAMU TNI0OATBHOTO MEpe/IBIKEHUST HacelleHusl. MUrpaliMoHHbIE MTPOLECCHI
B Kazaxcrane ¢gopmupyercst moja BIUSHUEM MHOXeCTBa (haKTOPOB, CTUMYIHUPYIOIIUX MEpee3
HaCeJICHU KakK 3a pyOek, Tak U B Mpejiesiax cTpaHbl. B mocneanue roapl mpouecchl BHYTPEHHEH
MUTpALUU YBETUUUIUCH. [[0ABMKHOCT HacelleHUsl BHYTPU PETUOHOB SIBIISIETCSl O0Jiee BHICOKOIA,
yeM MexAy pervonamu. /[Ba kpymnHbix ropoaa - Hyp-CynTtan u AnMartsl - SBISIFOTCS LIEHTPaMH
MPUTSHKEHUS. BHYTPEHHEW MUTpAIK, Ha KOTOpPbIE MPUXOAUTCS MOYTH MOJOBUHA BCErO MPUTOKA
BHYTPEHHUX MHUIPAHTOB. 3HAUUTEIbHBIE MACIITA0bl MPUOOPETAET BHYTPEHHSS MEKPErHOHAIb-
Hasl TPYJOBasi MUTPALH: «CEI0-TOPO», NENPECCUBHBIN pailoH — MepCIEeKTUBHBIN perruoH. Bay-
TPEHHSISI MUTPALMsl 3HAYUTENIbHO MPEBBIIIAET BHEIIHIO MUTpaluio. MUrpaHTaMu CTaHOBSITCS B
MOMCKAX JIy4Illed 10IH, pabOoThl, YCIOBUN KU3HU.

dopmyna BHYTPEHHEH MUTpAlUU HE OTJIMYAETCSl 0COOBIM CBOEOOpa3ueM U XapaKkTepHa JIJis
MHOTUX rocynapcts. Eciiu rocynapctso He OyieT pemarth npo0ieMbl BHYTPEHHUX MUTPAHTOB, TO
MOJIYYUT AeCTAOMIN3UPYIOUIYIO U MPOTUBOPEUHUBYIO KaTETOPUIO IpaKIaH — MapruHaioB. Buy-
TPEHHIOI0 MUTPALIMIO MOXKHO PEryJlIHpOBaTh, HEOOXOIUMO CO3/1aTh MEXaHU3MBI MO COLMATHN3a-
[[UU BHYTPEHHUX MUTPAHTOB B TOpoAax. Bo MHOTHX cTpaHax, OAHON U3 BaXKHBIX POOIIEM sBIIS-
eTCsl BHYTPEHHSISI MUTpanus. Meranojiuc pacTylliux CTpaH CO3[aeT YIrpo3y U CEpbe3HbIN BHI30B
COXpaHEHHUI0 CTaOUIILHOCTHU B cTpaHe [5].

Murpanuonssle nporecchl — (EHOMEH Ha BCeX CTaAMSIX Pa3BUTHUS deloBeuecTBa. Mu-
rpanus SBISETCS OJHUM M3 CIOCOOOB pearupoBaHUsl HACEJICHHs HAa M3MEHEHHE U YIydlIeHHE
JKu3HeHHoM cutyanuu. Koneuno, B Kazaxcrane OOJBITMHCTBO MUTPAIIU KMEJIO BBIHYK/ICHHBIN
xapakrep. OCHOBHBIMU ITPUUMHAMU BHYTPEHHEH MUTPALMU SBIISETCS CIEAYIOIINE:

e O0miee OecroKOMCTBO 3a OyAyIee CBOUX JIeTel U POTHBIX;
10
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e OnaceHus1, CBSI3aHHbBIE C YXYIIEHUEM YKOHOMMUYECKOM CUTyallul B CTPAHE;
e [Touck Gosnee orutaunBaemMoit paboThl;

e [ToBbIlIEHNE YPOBHS KU3HY;

e YXy/IlIeHHe IKOJIOTHYeCKO 00CTaHOBKH.

B nocnenHee BpeMsi B MUIpalliM HAacEIEHUS MOSBUINCH U IOJIOKHUTEIbHBIE MPU3HAKU:
BOCCTaHOBJICHHE HAIPABIEHUS CEJIbCKO-TOPOACKMX MUTIpalil, YCUJIECHUE BIUSHUN SKOHOMHU-
yeckuX (akToB. Bo3MOXKHO, JaHHAs cTaOMIN3aIMs OUeHb XPYyTKasl, HO BCE-TaKU MUTPAllUOHHbIE
IPOIIECChl HAXOIATCS MO KOHTposieM. HeynauHble sSkoHOMUYeCKUE pepOpMbI MOTYT IPEBPATUTh
KazaxcraH B nepeBaioyHbIil MYHKT (TPaH3UTHOE) FOCY1apCTBO, B KOTOPOM UY€JIOBEK OyAET UCKATh
BBIXOJ1 B [IOTOKE BBIHYKJI€HHOIM Murpanuu. Heo6xonnma B3BemieHHas (CUCTEMHAas) MUTPAIlOH-
Has nonuTHka. Heo6XoauMo coBepIIeHCTBOBATh 3aKOHOIATEIbHYI0 0a3y B 00JaCTH MUTPALIUH.

B Kazaxcrane MOXKHO BBIJICIUTh MHOXKECTBO U IPYTHX (OPM MUTpaLUU:

® DKOHOMUYECKHUE;

® DKOJIOTUYECKHUE;

o ColMaabHbIC;

¢ Tpynossie;

o Ce30HHBIC;

© DTHUYCCKUE;

e HeneranbHble U Apyrue (OpMbl.

CraOunM3anus MUTPAlMOHHBIX TpoleccoB B KaszaxcraHe AOmKHA BKIIHOYaTh KOMILIEKC
MNOJIUTUYECKUX, OPraHU3aLMOHHBIX, (DMHAHCOBBIX, SJKOHOMUYECKHX MEp B O0JIACTH MUIpALUU.
Kazaxcrany HeoOxonuma eauHasi, HaydHO OOOCHOBaHHAs, B3BEIIEHHas W IOCIeJOBaTelbHAas
roCyJlapCTBEHHAs MUTpALlMOHHAs MOJUTHKA. HeoO6xoaumo TiiarenabHo, JeTalbHO, CKPYILYJIE3HO
PEryaupoBaTh MUTPALMOHHBIE IPOLIECCHI, TPEOJOIEBATh HETaTUBHBIE MOCIEACTBUS MUTPALIUH,
CO3/aTh YCIIOBHS IS peaau3aliy IpaB MUTPAHTOB.

Bo BHyTpenHeil murpanuu B KazaxcraHe yuacTBOBajo HacejeHue Bcex obOsacteid. Kak
BCErJa MPUTATaTeNbHbI U1l BHYTpeHHUX MUrpaHToB CeBepHas u IOxkHas cromuisl. Murpanus
HaIIAHO U TOYHO OTPaKaeT NepeMEHbl, MPOUCXOSIUE B XKU3HU OOLIECTBA, SIBJISETCS OHUM U3
B)XHBIX CIIOCOOOB MAacCOBOIO PEarMpoOBaHUsl HACEJICHUs Ha W3MEHEHHE )KM3HEHHOW CUTYyalluu.
MurpannoHHbIe MPOLIECCHI OTINYAIOTCS HE TOJIBKO MAaCCOBOCTHIO, HO U 00JI€3HEHHOCThIO, HaIpsi-
JKEHHOCTBIO JIJISl CAMUX MUTPAHTOB. JTO pa3iyKa C pOJHBIMHU, IEPEMEHA MECT IIPOXKUBAHUS, TO
€CTh HEJIETKUH BBIOOD.

MurpannoHHble TPOLECChl ONPEAETSIOTCS MO BIMSHUEM paziIuuHbIX (akropoB. B co-
BPEMEHHOM MHPE MHUTPAHTBl pacCMaTPUBAIOTCA KaK TOBAp, a MUTpalUs — KaK €CTECTBEHHBIN
npouecc, a He yrposa. KaxxioMy 4enoBeky Xouercsl KUThb XOpOIIO, TOCTOWHO, B MUPHBIX YyC-
J0BUSIX. MUTpaHT paay SKOHOMHYECKOTO BBDKMBAHUS FOTOB MUPHUTHCA CO MHOrMM. TpynoBas
MUTIpaLys M0JI€3Ha, KOIa YKOHOMMKA PacTeT, KOIZla SKOHOMUKA COKPAILAeTcsi, OHa BpeaHa. Mac-
COBBIH IEPEE3]] U3 CEIBCKOM MECTHOCTH B FOPOJia OKa3bIBAET CEPHE3HOE BIMSIHNUE HA COLUATIBHYIO
u nemorpadudeckyro kaptuny [6,21ctp.].

K coxanenuto, BHyTpeHHss1 MUrpanus yBeauunsaercs. B nepsom nomyroguu 2019 rona B
npejenax CTpaHbl nepeexanyu 6osee NOTyMHUIMOHA COTpakIaH, U3 HUX OKoJlo 65% nepensura-
JIMCh B MpeJieNax OJHON U TOH e o0nacTu. Yarle BCero JItoA1 HANPaBIsAIOTCS B KPYITHbIE TOPOJA.
B cenax nemorpaduueckas KapTuHa yxyAmaeTcs. 3aTo B KpyIHbIX ropojax yeianuusaercs. [Ipo-
LIECChl BHYTPEHHEH MUTpanuyd HeoOXOIUMO YHOPSAOUUTh, HEOOXOAUMO MPUHATH CIEAYIOLIUE
L1aru:

- CO3/1aTh U pPa3BMBATh IPOrPAaMMbI IIOBBIIIEHHS KaueCTBAa 00pa30BaHMUs;

- YIPOCTUTH MOPSAOK PETUCTPALINY;

- pa3BUBATh NPUTOPOJHBIE TEPPUTOPUN KPYIHBIX Topo1oB (Anmarsl, Hyp-Cynran);

- pemath Npo0IeMbl aJanTali MUTPAHTOB B KPYTHBIX TOPOAAX;
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- BHECEHUE U3MEHEHUH B HOpMAaTUBHYIO 0a3y MpoLeaypbl TPYI0yCTPONUCTBA.

Ananranys o4eHb BaxkHa. OTHOCUTENBHO MPO0JIeM NCUXO0IOTHYECKOH aflanTaluy BHyTPEH-
HUX MUTPAHTOB, OTHOLLICHHE KOPEHHBIX JKUTENIEH K MPUE3KUM — OapOMETp BIUSHUS COLIMyMa K
MUTpaHTaM.

B nocneanee Bpemsi MUrpallMOHHBIE MPOLECCHI MPUOOPENIN 3HAUYNUTENBHBIA pa3mMax. Mu-
rpallMOHHbIE MPOLIECCHI BIMSIOT Ha TOCYJapCTBEHHYIO 0€30MacHOCTh, OOIECTBEHHOE COITIacue,
HKOHOMHUYECKYI0 U JEeMOrpa)uyecKyro CUTyalMio B cTpaHe. MUrpalnuoHHas MOJUTHKA - 3TO
COCTaBHAs 4acTh IOCY/IapCTBEHHON MOJIUTUKUA. BHYTpeHHssI MUTpaLus XapakTepu3yeTcsl cleay-
IOIIMMH TPOLIECCAMU:

- OTTOK HaceJIeHHsI U3 Cela B pe3yJibTare yIajka arpapHOro CeKTopa;

- BKOJIOTUYECKHE TIPUYHHBI;

- OTHE3] JIOJeH M3 MajblX TOPOAOB H3-32 OCTAHOBKU I'paZoo0pas3yloIIUX Mpes-
NpUATHI U IepepadaThIBaIOLINX KOMIJIEKCOB.

L{esb MUTPaLIMOHHOM MOJUTUKU — CO3JIaHUE YCIOBHMM Ul peanu3aliy MpaB MUIPAHTOB,
YKpeIUIeHHe TOCy1apCTBEHHON 0€30aCHOCTH U YIIPABICHUE MUTPALIMOHHBIMU POLIECCAMU.

KoHneuHo, uTO KacaeTcs BHYTpPEHHEH MHUIpAIMM, MOTOK HJET U3 CEIIbCKOW MECTHOCTHU B
KpynHble ropona. U TyT ¢ mpobiemamMu cTajaKuBaeTcs HE TOJBKO BUEpAIIHUE CeIbYaHe, HO U CaMU
ropokaHe. brarogapst Tpy1oBoif MUTpaIMK JIFOAU MOIYYalOT BO3MOXHOCTh MOJIEPKUBATh OJia-
rOCOCTOSIHUE CBOMX ceMel. BHyTpeHHs Murpanus npooikaeT Hapactarsh — B Hadase 2019 roga
OHa cocTaBmiia 222963 yenoBeka, B TO BpeMs Kak B iepBoM kBapraiue 2018 roga 3ToT nokasarens
coctaBisin 197951 yenosek. Mbl BUIMM, YTO YMCIEHHOCTh MUTPAHTOB, IIEPEE3KAIOIINX B IIpEe-
Jax cTpasbl, yBennuuaack Ha 14,1%. Ilo MexpernoHaabHbIM NEPEMEILIEHUAM TOJI0KHUTEIBHOE
CaJIbJI0 MUTPAIMK HaCceJIeHHsI CJIOKUIIOCh B TPEX PETMOHAX cTpaHax: MaHrucrayckoil obiaactu u
ropogax Hyp-Cynran u Anmarsi [7].

Kazanock Obl, BHyTpEHHsSI MUTpAlisl CYyIIECTBEHHO HUYEM HE OTJIMYAETCS OT MOJO0OHBIX
IpOIIECCOB B Ipyrux crpanax. Ho Bce ke e mpucym HeKoTopble 0COOEHHOCTH:

- BHyTpeHHsst Murpanus BiauseT Ha pa3BUTHE TOPOJIOB U PETHOHOB;
- YpOaHu3auus co31aeT LEHTPbI MPUTIKEHUS;
- Murpauus (BHYTpEHH:) €CTECTBEHHbIN SKOHOMUYECKHH Mporiecc.

Wueprus npouecca BHYTpEHHEH MUTpaiuy Oy1€T COXPaHAThCS, IPOLEeCC BHYTPEHHEH MU-
rpaliyy OCTaHOBUTH HEBO3MOXKHO, TaK KaK 3TO 3aKOHOMEPHBIH mpouecc. BHyTpeHHss Murparus
HaceneHus PecyOnuku KazaxcTana 3KOHOMHUYECKH 000CHOBaHa BCIIEACTBHE TEPEMEHHOCTH, 00-
YCIIOBJICHHOH LIEIBIM KOMIIJIEKCOM ITPOOJIEM B COLIMATbHO-3KOHOMUYECKOM Pa3BUTHU PETHO- HOB
cTpaHbl. [IpuunHbEl BHyTpEHHEW MUTpalliid OYE€BHUHBI, OHU CBSA3AaHBI C YMAJKOM CEIbCKUX Tep-
puTOpuil U cenbckoro xo3ancTra. [Ipu pasperienun npodiaemM Haslo NOHUMATh, YTO BHYTPEHHUE
MUTPAHTBI — 3TO OCHOBA Oy/yIIel TOPOJCKOI KyJIbTypHlI.

HoBasi akTuBHO (popMupyemas Ka3zaxos3blyHas cpesia B MEPCIEKTUBE CIIOCOOHA OKa3aTh
KapIUHAJIBbHOE BIMSHUE HAa SKOHOMUYECKYIO, TOJTUTHUYECKYI0, COLMANIbHYIO c(epbl 00lIecTBa 1
U3MEHHUTH 001K ropooB KazaxcTana. MUrpaunoHHbIi npoliece cBA3aH Kak ¢ HeraTUBHBIMU, TaK
¢ MO3UTUBHBIMU (akTopamu. B KazaxcTane HeoOxonumo pa3paboTaTh 3aKOHOJATEIbHYIO 0a3y,
HAalpaBJIEHHYIO Ha YIIyUYIIEeHUE COLMAIbHO-3KOHOMUYECKOTO MOJIOKEHHsI CEIbCKUX pernoHoB Ka-
3axcraHa. J{j1st Toro 4To0Obl CHATH OCTPOTY MPOOJIEM, CTOSIUX Iepel BHYTPEHHUMH MUTPAHTaMH,
HEOOX0IMMO MPUHATH HOPMAaTUBHYO 0a3y, HAIIPABICHHYIO Ha MOJAEPIKKY CaMOro Mpoliecca BHY-
TpPEHHEH MUTPALUH.

OcHoBHBIE (haKTOPHI BHYTPEHHEH MUTpalliu — COL[MaIbHbIE U SKOHOMUUYEecKHe. B nepcrek-
TUBE MacIITaOHas MUTpalus U3 cejla B roposa HeusOexHa. Jlronu crpemsrcs noiayduTh AOCTYI
K 00pa3oBaTelbHbIM, COLMAIHBIM M MHBIM PECYpCaM, OJHUM CJIOBOM, K Jydiieil xu3Hu. Eciau
rOBOPUTH O (pakTope KOH(MIMKTHOTO MOTEHLIMANA HEYNPaBIsieMOl BHYTPEHHEH MUIPaLlui — 3TO
IIPOSIBJIEHUE LIEHHOCTHBIX M CTaTyCHBIX IIPOTUBOPEYMH. Y BHYTPEHHUX MHUIPAHTOB B ropojax
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OTCYTCTBYET peajbHbIi U (hOpMaIbHBIN CTATyC TOPOKAH, Ja U 00pa3 >KU3HH, CTEPEOTHUIIBI ITOBE-
JIEHUS, [ICHHOCTH B pa3bl OTJIMYAIOTCS OT KKOPEHHOT0» TOPOJICKOro HaceneHus. Eciu He pernaercs
BOIPOC MPABOBOTO CTaTyca BHYTPEHHUX MUTPAHTOB, OTCYTCTBYET CUCTEMHAs 1ieJICHApaBIeHHAs
MUTpALlMOHHAS MTOJIUTHKA TOPOJICKHUX BIIACTEH, MPOOIEeMbI CAMOBOJIBHO BO3BEIEHHBIX UMH KHUIIBIX
CTPOEHUH, COLMATBHOTO OOYCTPONUCTBO IMOCEIKOB MUTPAHTOB — BCE 3TO MOKET IPUBECTH K KOH-
¢dukram. Heo0xonuMo CHU3UTH KOH(DIUKTHBIN MOTEHIIMA HEYTPaBIsieMOl BHYTpPEHHEH MUTrpa-
[[UU TIyTE€M BHEJPEHUs MPAKTUKHW BPEMEHHOW PErucTpali BHYTPEHHHX MUTPAHTOB, IIPOBE/E-
HUS aMHUCTHH U JIETaJU3alluu KUIIbs B MPOOJIEMHBIX MMOCEIeHHUsIX MUrpanToB. Heobxomumo B
KpaTyaliire CpoKH MPHUHATH 3aKoH «O BHYTpEHHEH MUTpaIMi HaceJIeHUs» U 00s3aTelIbHO CO-
I71acOBaTh MIPOrPaMMBbI Pa3BUTHS TOPOIOB OOJIACTHBIX LIEHTPOB U 00JaCTeH, HY’KHO BHYTPEHHIOIO
MUTPAIMIO pPacCMaTPUBATh B TO3UTHUBHOM KJItoue. Murpanus — npu3HaK Ka3axcTaHCKOW ypOaHu-
3anuu. MUrpanTsl — 3TO Tpa)</JaHe Halleil CTpaHbl, JIOAU, CTPEMSIIUECs K JTy4IlIeMy, OHU XOTST
aJanTHPOBATHCS HA HOBOM MECTE, TOCTHYb ycrexa. KoHeuHO, ecTh CI0XKHOCTH, YeJIOBEK IMepe-
€3KaeT B TOpoj, BO3MOXKHO, IIPU MIEpee3/ie B TOPO/I JIOMAIOTCS KyJAbTYPHBIM POCT U T€ LIEHHOCTH,
Ha KOTOPBIX YEJIOBEK BBIPOC. M1 BHYTpeHHEMY MUTPAHTY MPUXOIUTCS MEPEXOIUTh HA HOBBIC IIEH-
HOCTH, TOPOJI HUKOTO HE 3alllMIIaeT, TO ecTh «MOCKBa cje3aM HE BEPUT», HUKAKUX WHCTUTYTOB
agantauuu HeT. [loka Murpamnonsslie (BHyTpEHHUE) IPOLECCHl HEynpaBisieMbl. JIromu ye3xaroT
U3 JIEpEBEHb, CeJ, ayJIOB, MAaJCHbKUX TOPOJIOB, TaK KaK B HACEJICHHBIX MyHKTaX mMacca npodiem
COLIMANIbHO-3KOHOMHYECKOT0 XapakTepa: 0e3paboTulla, KaueCcTBO 3[paBOOXpaHeHusl U 00pa3oBa-
HUS Xy’KE€ YeM B Topojie, cliabasi conuanbHO-KyJIbTypHast uHppacTpykrypa [8].

Jlronu ye3zxaroT oT 0€3BBIXOHOCTH, HET pabOThI Ha cejie. Ye3KaloT, HO YaCcTO U B ropoje
HE BCE MOT'YT cebs peain3oBaTh. YenoBek TepseT OJJHU LICHHOCTH, HO U HEe IPUOOpETaeT JIpyrHe.
Cenbckoe X0351IICTBO MHOTHE TOIbl HAXOAUTCS B ynajike. Kak MHAyCTpus HE pa3BUT arpONpOMBIIII-
JICHHBIA KOMIUIEKC. MIMEIOT MeCTO aHTU-KOHKYpPEHTHbIe AeicTBHs. CelbCKUU 4YeT0BEYECKUM
KanuTajia MeHee KoHKypeHrocnocobeH. Pazsutue AIIK cnocoGcTByeT TOMy, uTO OyzeT MeHbliee
KOJIMYE€CTBO MUTPAHTOB U3 cena. KoHeuHo, 3TO, MO3BOJIUT MPEXkKAe BCEro 0OECHeUnuTh CelbyaH
paboToii u Oyner crnocoOCTBOBATh PAa3BUTHIO CEJICKUX HACEICHHBIX IMyHKTOB. [Iporpammsl mo
MUTpAIUU €CTh, HO OHU Pa3pO3HEHBI, HET KOHKPETHOTO TOCY/IapCTBEHHOIO OpraHa, OTBETCTBEH-
HOTO 32 BHYTPEHHIOI0 MUTPAIINIO, HET KOMILJIEKCHOU cOanancupoBaHHO# padoTel. B Kazaxcrane
Ha3pesia He0OXOMMOCTh IPUHATHS HOBOTO 3aKoHa «O BHYTpPEHHEW MUTpAIK HACEICHU». DTOT
3aKOH IMTO3BOJIUT BHEJIPUTH MPAKTUKY BPEMEHHOI MPOIMUCKU (pPEerucTpalii) BHyTPEHHUX MUTPaH-
TOB IO MECTy pabOThl, CACTEMHO Pa3pelIUTh 3a7a4H 10 TPYAOyCTPOMCTBY BBICBOOOXKIaEMOTO
CeJIbCKOTO HACENEeHUs B TOpo/a.

Pa3paboTka 3aKkoHa MOKET MPOBOJIUTHCS CUHXPOHHO C UHIYCTPUATILHON, YHEPreTUYECKOM,
HAyYHO-TEXHUYECKOM, TPAHCIIOPTHON MOJUTUKOW rocyaapctBa. MCTOUHMKOM MUTPAIMOHHOTO
npasa siBisieTcs 3akoH «O Murpanuu HaceneHum». Pecyonuka Kazaxcran perynupyeT Murpamu-
OHHBIE MPOIIECChI, HO JAaHHOTO 3aKOHA HEJJOCTATOYHO, OH HE pacCMaTpPUBAET BCE aCHEKThl. 3aKOH
B 00J1aCTH MUTPALIMU HACEJICHUS PETYIUPYET OOIIECTBEHHbIE OTHOLICHHUS, ONPEeIIIeT COLUalb-
HbIE, PKOHOMHUYECKHE U MTPABOBbIE OCHOBBI MUT'PALIMOHHBIX MPOIIeCccoB [9].

Amnanm3 (mpaBoBasi OLIEHKA) CYIIECTBYIOIIEH 3aKOHOIaTeIbHOM 0a3bl B PecrybOnmke Kazax-
CTaH J1aeT BCE OCHOBAHUS 3aKIIIOYUTh, YTO K COXKAJICHUIO, B CTpaHE MOKa OTCYTCTBYET eIuHasl,
B3BEIIICHHAs U MOCJeNoBaTeIbHasi MUrpanonnas nonutuka. [loka 3akon «O Murpanuu Hace-
JICHUS» PEryIupyeT TOJIbKO BOMPOCHI BHEITHEH Mmurpanuu. Kazaxcran qomkeH orpaainTh cedst OT
HeJIeTalIbHOW MUTPAIIUU U OT HETaTUBHBIX COIIMAJIbHBIX MOCJIEACTBHIA.

Crabunn3anys MUTPAIMOHHBIX TPOIECCOB B IIEJIOM BO3MOXKHA JIUIIb B KOHTEKCTE 3KOHO-
MUYECKUX U MOJUTHUYECKUX PePOopM, MOBBILIECHUS YCIOBUNA U Ka4yeCTBa KU3HU U COOJIOICHHES
[IpaB YeJIOBeKa.
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N.K. OmipxanoBa, 3.C. Majileknna
Ka3zak unnosayusnvix cymanumapneix-say ynueepcumemi, Cemeti, Kazaxcman

Kazakcran Pecny0imkacphinaa ilmki Kemi-KoH Macese/iepiH KYKbIKTHIK 0araJiay

Amnnarna. Kenri-KoH Ka3ipri oJeMHIH MaHBI3IbI MOCeNeNepiHiH O0ipi OO TaObIIabI, O JIIEMIIK
KOFaM/IaCThIK OMIP/IiH OapIIbIK epeKIIEeTIKTEpiHe dCep eTe i, KOFaMIaFbl )KaMblaJaM3aTThIK KYH/BUTBIKTAp
MEH MiHEe3-KYJIBIK epekesiepiH KaObuiayna inrepineyre »xon amazpl. Kermri-KoH ypicTepi TeXHOIOTHS
MEH FhIIBIMHBIH JIaMYbl CHSKTBI Oipre apThill OThIpajbl. bapibik enaepne, oHblH inrinae Kasakcranaa na
CBIPTKBI ’KOHE 1MIKi KOIITi-KOH YHEMi J]aMy YCTIiHJE.

Aranveim Makanana Kazakcran PecryOnukachlHIAFbl iMIKi KOINi-KOH YpAICT KapacThIPBLIBII,
KOII-KOHHBIH KOFaMJIBIK OMip MPOIeCTEepiHe acepi, HEeTi3ri acleKTijepi KoHEe KOIli-KOH CajlachIHIaFbl
MEMJICKETTIK CasCaTThIH Karuaaigapbl TannanraH. COHbIMEH Karap, Makanaja Kelli-KOHBIH HOpMa-
TUBTIK-KYKBIKTBIK PETTENTyiHIH HETi3Ti acIleKTijepi MeH ©3€KTi Macelenepi COHbBIH ilTiHIe SKOHOMHKA-
JIBIK KaFbIHAH KOJAChI3 alMaKTapiaH KOJNaiIbl allMakTapra KapKbIH/bI ICTOPTAI[HATaHy bl KOPCETIITCH.
Makanana KazakcTaHHBIH i1IKi KOITi-KOH MPOoOIeManapbl KapacThIPbIIFaH.

TyiiiH ce3aep: KoIIi-KOH, CHIPTKbI KOIITi-KOH, iIIKi KOIIi-KOH, KeIli-KOH YpJicTepi, KOIli-KoH Kai-
Hap Ke3Jepi.
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I.K. Amerkhanova, E.S. Mayshekina
Kazakh Humanitarian Law Innovative University, Semey, Kazakhstan

Legal assesment of the problems of internal migration in the Republic of Kazakhstan

Abstract. Migration is one of the most important problems of the modern world, since migration
has an impact on all the features of the life of the world community, leads to progress in the perception
of universal values and rules of behavior in society. Migration processes increase speed along with the
development of technology and science. In all countries, including Kazakhstan, both external and internal
migration are increasing.

This article discusses internal migration processes in the Republic of Kazakhstan, identifies the main
aspects of the impact of migration on the processes of public life, and outlines the principles of state policy
in the field of migration. The article also considers the main aspects of the legal regulation of migration,
and the actual problems of internal migration, which is characterized mainly by intensive deportations
from disadvantaged regions to areas with a more favorable economic situation. The article considers the
problems of internal migration in Kazakhstan.

Keywords: migration, external migration, internal migration, migration processes, sources of
migration law
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C. EceroBa, E. bonnapenko, M. Kypmanraum, P. Kpsuios
Espasuiickuii yenmp sxkoHomuxo-npagoguix uccieoosanuil, Ynusepcumem HAPXO3
Anmamuel, Kazaxcman
(E-mail: saltanat.yessetova(@gmail.com)

K Bompocy 0 Heo0X0a1uMOCTH HccIeJOBAHNS 0COOCHHOCTE MECTHOIO roCcy1apCTBeH-
HOI'0 YNIpaBJIeHUsl U CaMOYINIPaBJIeHUs B OTHOLIIEHUM YSI3BUMBIX rpynn B Ka3axcrane

Annortauus. Vccrnenosarensckas rpynna EBpa3uiickoro neHTpa S5KOHOMHUKO-TPABOBBIX HCCIIEIO0-
BaHWU MPECTABISACT BHUMAHHIO MEXTyHAPOIHBIX OPraHU3alluii 000CHOBaHKHE O HEOOXOAUMOCTH U3yUe-
HUSI TIOJIUTHUKH MECTHOTO TOCYIAPCTBEHHOTO YMPABICHUS U CaMOYIPABJICHUS B OTHOIICHHUU YSI3BHUMBIX
rpynn B Ka3zaxcrane u pa3paboTKy peKOMEHAAIUil, OCHOBAHHBIX HA JYYIIHX MEXKIYHAPOIAHBIX U HAIHO-
HAJBHBIX (MECTHBIX) MPAKTUKAX B ATOH OOJACTH.

B Hacrosiiee BpeMsi OTCYTCTBYET MOHUMAHHUE TOTO, KaK 3al[UTa MPaB yA3BUMBIX TPYIII HACEICHUS
OCYILECTBIISETCS HA YPOBHE MECTHOTO ynpaBieHus. [I[puHUMAasi BO BHUMAHHUE OTCYTCTBUE 3aKOHOIATEb-
HOU 3allIUThI HA IICHTPAJIBHOM YPOBHE (MHCTUTYIIMOHAIBHO M B MTPABOBOM TI0JIE), ABTOPBI CTAThU JCTAI0T
AKICHT Ha WHBIX METOJaX PEryIHPOBAHHUS.

B nuteparype umeeTcst mpoOelT B OTHOIICHUH COCTaBa M MPOIIECCOB B CTPYKTypax caMOyNpaBICHUS
Y BIMSIHUS 9THX (DAKTOPOB HA PEIICHHS U ISHCTBUSI OPraHOB M COOOIIECTB caMOyMpaBicHus. B momnomnHe-
HHUE K CHCTEMHOMY aHAHM3y U 0030py CTPYKTYPBI, HAMH UCTIOIB3YETCSI TIOAXO0]] «CHU3Y BBEPX» JUIS OMHUCA-
HUSI M aHAJT3a MPOIECCOB B OPraHaX MECTHOTO CaMOYIPABIICHHS, KOTOPbIC BIUAIOT HA 3Q(HEKTUBHOCTD U
COZIepIKaHKE PEIICHUI B OTHOIICHUH 3aIIUThI YA3BUMBIX IPYIIIL.

KioueBble ci10Ba: MECTHOE TOCYaPCTBEHHOE YIPABICHUE, MECTHOE CAMOYIPABICHHE, MECTHBIC
co00I11eCTBa, 3alIUTa YI3BUMbIX IPYII HACCICHHS.

DOI: https://doi.org/10.32523/2616-6844-2019-129-4- 17-25

Beenenne. CyiecTByrolasi CUCTEMa MECTHOIO CaMOYIPaBIEHUS JEMOHCTPUPYET DI
npo01eM MECTHOTO CaMOYIIPABICHMS, CBA3aHHBIX C HEONPEAEICHHON KOMIeTeHIMed MyHUIHU-
HaJINTETOB, (POPMUPOBAHUEM CTPYKTYpPbl OPIraHOB MECTHOTIO CaMOYTIpaBlI€HHsI, HECOBMECTHMOI
C BBITNOJIHAEMBIMU 3a/1auaMH, HECOOTBETCTBHEM MEXAY PECYpPCaMu U 00S3aHHOCTIMH, yAaleHHO-
CTbIO MECTHBIX OPI'aHOB BJIACTU OT HaceJIeH!Us U HeA((HEKTUBHBIM MEXaHU3MOM B3aUMOIEHCTBHS
OpraHoOB BJIACTH U MECTHOTO caMoympaBieHus (Acaydaes, 2015; [Iykees, 2016).

MectHoe camoymnpaBieHnre B KazaxcraHe 10 CUX IOp HE UMEET JOCTaTOYHONH HOpMaTHB-
HO-IIPaBOBOM 0a3bl, OpraHU3alMOHHbIE, SKOHOMUYECKUE U COLUAIbHO-IOIUTHYECKHE TPOOIEMBI
HE peleHbl. []onomHUTe bHbIE Pa3Indus 00yCIOBIEHBI TEPPUTOPUATBHOM H30IAIMEH, OT1aIeH-
HOCTBIO U COLIMAJIbHON OpUEeHTalnel Ha MHTEpeChl MECTHOIO KOMIIAKTHOTO HaceseHus (Aynm-
nueBa, 2015).

OmnbiT Kazaxcrana B 3amure ys3BUMBIX I'PYMI MOABEPICsS KPUTHUKE CO CTOPOHBI HAIUO-
HAJIBHBIX U MEKIYHApOIHBIX OPraHOB U HENMPABUTENILCTBEHHBIX opranu3auui, Bkitodas CERD,
Human Rights Watch, Equal Rights Trust u T.n. Tak, Hanpumep, HU3KUI ypOBEHb yyacTus pas-
JIMYHBIX TPYTI B TOJTUTUYECKOHN KU3HU OBbLT OTMEUEH B OTHOLIEHUH JKEHILMH, STHUYECKUX MEHb-
mmmHeTB U Monoaexu (KIBHR/ERT 2015; CERD 2014).

OTCcyTCTBYyeT NOHUMaHKUE TOTO, KaK 3alUTa MPaB YS3BUMBIX I'PYII HAcEIEHHs OCYIIECT-
BJISIETCSl HA YPOBHE MECTHOTO yIpaBieHus. [IpuHMMas BoO BHUMaHHE OTCYTCTBUE 3aKOHOAATENb-
HOM 3alUTHl Ha IIEHTPAJbHOM YpOBHE (MHCTUTYLMOHAJIBHO U B MpPaBOBOW 0a3e), HEOOXOAUMO
U3YUYUTb JPYTUe MEXaHU3MbI 3aIUTH] U YUaCTHUs, JOCTYIHbIE HACEIECHHIO.

Llenbl0 AaHHOTO MCCIIENOBATENBCKOTO MPOEKTa SBJSETCS U3YyYeHHE MOJUTHUKUA MECTHOIO
CaMOYIIPaBJICHHUS U CaMOYINpaBJIEHUs] B OTHOLICHUM YA3BUMBIX Ipynn HacesneHus B Kazaxcrane
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U pa3paboTKa peKOMEHJaluil Ha OCHOBE JIyUIINX MEXIYHAPOAHBIX U HALIMOHAJIBHBIX (MECTHBIX)
IPaKTUK B 3TOM 00JI1aCTH.

3aaun Mccile0BaHMs BKIIIOYAIOT B ce0sl:

- QHaJI3 CTENeHU y4yeTa MHTEPECOB Pa3IMYHbIX YA3BUMBIX IPYNI MECTHOTO HAcEJIeHUS U
UX Y4acTus B Ipoliecce MPUHATHUS pellieHH OpraHaMu MECTHOTO CAaMOYIIPABJIEHUS U CaMOyTIpaB-
JICHUS;

- QHaJM3 CYUIECTBYIOIUX BBI30BOB Ul 3()(EKTUBHON peanu3aly MOJUTHKH Tocynap-
CTBEHHOT'O MECTHOTO CaMOYIIPABJICHHS U CAaMOYNPAaBJIEHUs B OTHOLICHUH NPaB YSA3BUMBIX TPYIIIL;

- OLIEHKY COOTBETCTBUS MEXJy MOTPEOHOCTAMHU YSI3BUMBIX I'PYII U MMOJUTUKOM Ha MecT-
HOM YPOBHE;

- BBISIBJICHHE JIYULIMX IPAKTUK B pabOTe OpPraHOB CaMOYIIPABICHUS U COOTBETCTBYIOIIUX
MECTHBIX OPI'aHOB BJIACTH;

- pa3paboTKy peKOMEHIALNH 110 TOBBILIEHUIO 3PPEKTUBHOCTH MOJIUTUKU CaMOYTIPaBICHHS
B OTHOULIEHUU MPaB YA3BUMBIX IPYII HA MECTHOM YpPOBHE.

O030p ucTOYHUKOB. JluTeparypa o Teme camoymnpasieHus B Ka3axcrane qocTynHa Kak
MHUHHMMYM, Ha aHIIMHCKOM, PYCCKOM U Ka3aXCKOM s3bIKaX. B 0030pHyI0 IuTeparypy BOLUIM TakK-
e aHAJIMTUYECKUE OTUYETHI U CTAaThH, UCCIEOBAaHUS, IPOBEIEHHBIE OTJCIbHBIMU UCCIIEN0BaTEe-
JSIMM M HETIPABUTEIbCTBEHHBIMU OPIaHU3ALUAMH, a TAKXKE JIUTEPATYpa 110 TEME CAMOYTIPABIECHUS
U MEXAyHApOJHOIO pa3BUTHSL.

Pemienne cocpeaoTounThCsl HA MECTHOM YIIPABICHUU CBSA3aHO C OTCYTCTBUEM BHUMAaHUS
K 3TOH (popMe MOJTUTUYECKOTO MPEACTAaBUTENLCTBA BHYTPU CTPAHbI, YTO OTYACTH CBSI3aHO C BbI-
COKOLIEHTPAJIM30BaHHON noiauTnyeckoit cuctemoit Kazaxcrana. Onnako Acy0aeB OTMeYaeT, 4To
MOJHOE OTPHIIAHUE BO3MOKHOCTHU PAa3BUTHS CUCTEMbBI MECTHOTO caMoyrpanieHus B Kazaxcrane
MIPECTaBISIETCS] HETPABUIBHBIM, TTOCKOJIBKY CYIIECTBYIOT MpeAnockuiku (Acybaes, 2016). Hei-
HEIIHAS CTaAus CTUMYJIMPOBAHUS CUCTEMbI MPEIOCTABISET ONpEAETICHHbIE BO3MOXKHOCTU JUIS
BKJIIOUEHHS BOIIPOCOB PAaBEHCTBA M BKIIIOUEHUS B Mpolecchl NpUHATHA pemieHuil. boiee Toro,
ucclieoBarey, padoTarolye B 00J1aCTH MEXKAYHAPOIHOTO Pa3BUTHS, OTMEUAIOT, UTO «... JOHOPHI
(boKycHpyIOTCs Ha HHKJIFO3UBHOCTH Tpoliecca MOCPeACTBOM Oojiee NIMPOKON MPEACTaBICHHOCTH
B O(UIMATBHBIX TOCYJAPCTBEHHBIX YUPEKICHUAX. Takoe BKIIOYEHHE, OJJHAKO, HE 00s3aTeIbHO
3 PEeKTUBHO ¢ TOUKH 3peHUs obecnieuenus 6omnpuero BiusHus (Van Veen & Dudouet 2017). Ilo-
HTOMY MbI CTPEMUMCS U3yUUTh MIPEJCTABUTENBCTBO KAaK B IIOCTOSHHBIX (MAC/IMXaT), TaK U CIeLH-
aJIbHBIX OpraHax.

B GonblIMHCTBE HENAaBHUX HCCIIEAOBAHMN Ha aHITIMICKOM M PYCCKOM SI3bIKaX OCHOBHOE
BHUMaHUE yAEJSAETCs BIUSHUIO 3aKOHOJATENbHOM 0a3bl M €€ M3MEHEHUH Ha MPAaKTUKY camoy-
IpaBJeHus, TO €CTh IPUMEHeHHe noaxoaa «ceepxy BHU3» (ECHO 2018; Acay6aes, 2016). Onu
(dokycHupyoTcs Ha TOM, Kak INpaBoBas 0aza crocoOCTBOBaja WM HPENSATCTBOBANA Pa3BUTHUIO
MECTHOro caMoymnpaieHus B Ka3axcrane, Bkitodas paboTy MaciuxaToB (BHIOOPHBIX OPraHOB)
OpraHU3aIMOHHBIX (POPM MECTHBIX COOOIIECTB (COOpaHUs U CXO/Ibl) Ha CETLCKOM YPOBHE.

B pycckosizbiuHOM OoT4eTe 00 y4acTHHM MOJIOJIEXKM B Maciuxarax no Bcemy Kaszaxcrany
ObUT BBISABIICH Psii IPOOJIEM C Y4acTHEM MOJIOJEKU B 3TUX OpraHax yINpaBJIEHUs, B TOM 4YHCIIE
OTCYTCTBUE OCBEJOMJICHHOCTH, aIMUHUCTPATUBHbIE M 3aKOHOJATENIbHbIE MPEMSATCTBUS, & TAKXKe
OTKa3 B pETUCTPALIMK Ha BEIOOpAX M3-3a MpenoaaraeMoi MoJIuTuYecKoil nosuuuu u ap. (ykees
2015).

CocpenoTounB BHUMAaHNE Ha PEKOMEHIALUAX 110 YIYUIIEHUIO OpraHU3alMi MECTHOIO ca-
moynpasnenus (JKymarios, Acay0aeB), ciieyeT OTMETHTb, UTO HE XBAaTaeT yIIIyOJIeHHOTo n3yye-
HUSI BHYyTPEHHMX MPOLIECCOB B CTPYKTYpax caMOyIpaBJIeHHUs, COCTaBa TAKUX CTPYKTYp U BO3/IEH-
CTBHSI 3TUX (DAaKTOPOB HA PEIICHUS U IeHCTBHUS OPTaHOB CaMOYIPABJIEHUS M COOTBETCTBYIOIINX
OpPraHOB MECTHOTO CAMOYIPABJICHUS.

VccnenoBanus U ONpoChl MEXAYHAPOAHBIX OpraHM3aLUi, COCTABIAIOLUIMX PEUTHHTH 110
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TeHJIEPHOMY PAaBEHCTBY, IOJUYEPKUBAIOT HU3KKE NIoKa3arenu ¢ 2006 roga 1o paciiupeHHIo 1pas 1
BO3MOXKHOCTeM >keHIMH B Kazaxcrane ¢ 2006 roga (ABP 2018). KJIP/I nmoguepkHyn o0ecmoko-
€HHOCTb 110 MI0BOJly HEIOCTATOYHOM IIPEICTaBICHHOCTH MEHBIINHCTB, B YACTHOCTH, HEKA3aXCKUX
ATHUYECKUX I'PYyII, B IOJUTHUYECKON KU3HU U MPUHATUYU PEIIEHUI HA MyHHULIUIIAJIbHOM, PAOH-
HOM, PETHOHANILHOM U HarroHajabHOM ypoBHsX (KJIPI 2014).

I'unorte3a uccJiefoBaHus.

1) Pemienus opraHoB camMOyIpaBJIEHUS! OKa3bIBAIOT CYLIECTBEHHOE BIUSHHME Ha MPOLECcC
peleHus npoo6aeM ya3BUMbIX TPYIII.

2) AKTUBHOE y4acTHe MpeACTaBUTENCH YSI3BUMBIX I'PYII B IPUHATUH PELICHUH CKa3blBa-
eTCsl Ha COOIOICHUH UX IPaB.

3) Jlyumme MecTHbIE NPAKTUKU MO UHKJIIO3UBHOMY YNPaBIEHUIO MOTYT ObITh IPUMEHEHBI
K JPYTHUM PETHOHAM CTPaHBI.

Hamu onpenenens! cieqyrolye MOMEHTHI, TpeOyIOIe TIATeIbHOTO UCCIeI0OBAHU:

- B xakoli cTeneHn y4uThIBAalOTCS NHTEPECHI PA3IIMYHBIX YS3BUMBIX TPYIII MECTHOTO Hace-
nenus?

- Kak ys13BHMBIE TPYIIIBI yYaCTBYIOT B IIPOLIECCE MPUHATHUS PEILIEHUN OpraHaMu MECTHOTO
CaMOYTPaBJIEHUS U CaMOYIIPABIICHUSA?

- KakoBslI cymectByronue nmpooiaeMsl A 3¢ (HeKTUBHON pean3aluyl MOJUTUKU Tocyaap-
CTBEHHOT'O MECTHOTO CAMOYIIPAaBJIEHUSI M CAMOYIIPABJIEHUS B OTHOILIEHUH MPAB YSA3BUMBIX Py’

- OOcyX1at0TCsl 1M MOTPEOHOCTH YSI3BUMBIX TPYIII U OTPAXKAIOTCS JIM OHU B MOJMTUKE Ha
MECTHOM ypOBHE?

- KakoBbl syunive mpakTukd B paboOTe OpraHOB CaMOYIIPABICHHUS U COOTBETCTBYIOIIMX
MECTHBIX OPT'aHOB BJIACTHU IO 3AILUTE MPAB ySI3BUMBIX I'pyII?

- Pa3zpaboTka pexoMeHaluii o noBbIIIeHNI0 3(P()EKTUBHOCTH MOJIUTUKU CaMOYTIPaBICHHS
B OTHOILIEHUU NIPAB YSI3BUMBIX I'PYIIl HA MECTHOM YPOBHE.

3HayeHHEe U Hay4yHast HOBU3HA. ColmanbHasi U HayyHasl 3HaUMMOCTb MCCIIE0BAaHUS 3aKIIIO-
4aeTcs B IPOBEJCHNUH MCCIIeI0OBaHUH, HAlIPABIEHHBIX HA PELICHUE CIeAYIOIUX MPodIeM:

- HampsDKEHHOCTh U aTMoc(epa HeloBepusi B OTHOLIEHUU BJIACTH CO CTOPOHBI MECTHOIO
HaCEJICHHUS,

- coOnofieHre TpaB U CBOOO/, yUeT MHTEPECOB I'pakJaH NP NPUHATUN PELIeHUH opraHa-
MU MECTHOT'O FOCYAapCTBEHHOIO YIIPABJICHUS U CaMOYIIPABIECHUS B OTHOIIEHNUHN YS3BUMBIX Py
HaCEJICHHUS,

- BOBJICUEHHE YSI3BUMBIX KaTETOpUI I'paXk/laH B IPOLECC IPUHATUS NOJUTUYECKUX U aIMU-
HUCTPAaTUBHBIX PELIECHUI Ha MECTHOM YPOBHE;

- O0IIECTBEHHBIN KOHTPOJIb HAJl PEIICHUSIMH U AEHCTBUSIMH MECTHBIX OPIaHOB BIIACTH.

Hayunas HOBM3HA NPOEKTa 3aKJIF0YAETCsl B TOM, UYTO BIIEPBBIE B Ka3aXCTAHCKON Hayke Oy-
JIeT TPOBEACHO MCCIEe0BaHUE 10 MPoOIeMaM COBEPILIEHCTBOBAHMS MOJUTHKH MECTHOTO roCy-
JAPCTBEHHOTO YIIPABJIECHUS U CaMOYIIPaBJIEHUs B OTHOLIEHUH YSI3BUMBIX I'pymn HaceneHus B Ka-
3axcraHe. PernoHanbHas NOJIUTUKA B OTHOIEHUH YA3BUMBIX TPYII JI0 CHX MOP He ObL1a 0COObIM
peaMeToM ucciaenosanuil B Kazaxcrane.

BMmecTo TOro 4To061 CMOTPETH CBEPXY BHM3, MBI Oy/IeM HCIIOJIb30BaTh BOCXOIAIINN TTOAXO0
JUIsL OIIMCAHUsS U aHaJIM3a MPOLIECCOB B OPraHax MECTHOIO CaMOYIPAaBIEHUS, KOTOPBIE BIMSIOT
Ha 3()()eKTUBHOCTB U COJEpKAHNE PEIICHUH, a TaK)Ke Ha OTHOILIEHHS MEXly OpraHaMu rocyziap-
CTBEHHOM BJIACTH U MECTHBIM YIPABICHHUEM.

B cootBercTBUM co cTparerueil peopmMbl MECTHOTO YIIPABICHUS, OPraHbl MECTHOTO CaMO-
ynpasieHus B Kazaxcrane OyyT MOCTENIEHHO yBEJIMYUBATh CBOE BIMSHUE Ha OIOKET U MPHUHS-
THE peleHnid. MexXyHapoaHOe COOOLIECTBO MPU3HAIO BaXKHOCTD JIEHCTBUTENBHO MPECTABU-
TEJIbHBIX MHCTUTYTOB Juid pa3Butus - LIYP 11 npusbiBaet ropoaa u HacelleHHbIE MyHKTHI ObITh
MHKJTIO3UBHBIMH, 0€30MIaCHBIMH, YCTOWYMBBIMH U yCTOHuUMBBIMH, a LIYP 16 HanpaBiena Ha co-
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3naHue Y3PEKTUBHBIX, MOJOTYETHBIX U MHKITIO3UBHBIX MHCTUTYTOB Ha BceX ypoBHsX. [lomutuye-
CKasl IPUBEP>KEHHOCTb, BbIpakeHHas B HallmoHaIbHOW KOHLIETIIIMM MECTHOTO CaMOYyIPABIICHHUS,
KOTOpasi Tak’Ke€ OTHOCUTCS K EBpomeiickoil XxapTuu MECTHOTO CaMOYIPAaBIEHHUs, CTOJKHYIACH C
CEpbE3HBIMU TPYAHOCTSIMU B YNPABIECHUU U MOHUMAHUU POJIM OPraHOB camoynpasienus. Of-
HAKO, XOTS IPOOJIEMBI, C KOTOPBIMU CTAJIKMBAETCS MECTHOE CaMOYTIpaBiIeHHUE, OOBSICHSIIOTCS OT-
CYyTCTBHEM MOHMMaHUs / MHTEepeca Wi (UHAHCOBBIX PECYPCOB, OBLJIO MPOBEICHO Maslo HCCle-
JIOBaHUI OTHOCUTEIBHO CTUMYJIOB / MOTHBAIIUH ISl yYaCTUSI B MECTHOM CaMOYIPaBICHUH IS
Pa3IMYHBIX TPYIII, 0COOCHHO YSA3BUMBIX TPYIII HACEICHUS.

[IpencraBienue pe3yabTaToB U pa3pabOTKa MOIUTUYECKUX PEKOMEHIAIUN OyIeT crnocoo-
CTBOBAaTh JMAJIOTy O POJM MECTHOTO CaMOYIPaBJIEHHUS B PABHOM 3alllUTE€ MHTEPECOB I'paKIaH.
Kak obOpazoBarenpHOE ydpekIeHHE C MPOrpaMMOil rocyJapCTBEHHOTO ympasieHwus, EBpazuii-
CKUI IIEHTP YKOHOMUYECKUX U TIPABOBBIX HCCIEA0BaHUM Oy/IeT BKIIOUATh PE3yIbTaThl B ydeOHbIE
MIporpamMMbl JJis MPEnoaaBareyeil U CeMUHapbl sl CTYACHTOB, a TAKXKE ACIUTHCS Pe3yIbTaTaMU
C IPYTHUMH HCCIIEeI0BATEILCKUMU 1 00pa30BaTeIbHBIMU YUPEKICHUSIMHI U OPTaHU3AIMSIME TPaX-
nmaHckoro obmiectBa B Kazaxcrane u 3a pyOesxoMm.

HNuTerpanus reHaepHbIX acnekToB. [eHaepHbIe acmeKkThl OyayT BKIIOYEHBI B HCCIE-
JIOBaHMS IyTEM OILICHKH Iieneil u mokasateneit L[YP 5 B koHTekcTe pabOThl MECTHBIX OpraHOB
YIPaBJICHUS U MPOLIECCOB MPUHATUS PEUICHUN Ha MECTHOM YpoBHE. KOMIOHEHTHI METO10510-
MM UCCIIeIOBaHMS, BKIIIOUAIOIIUE TeHIAEPHBIE acleKThl, OyIyT pa3paboTaHbl COBMECTHO C JKC-
MepTOM-UCCleIoBaTeNIeM B KoMaHe 3 MccnenoBareabCkoro MHCTUTYTA TeHIEPHOM SKOHOMUKH
yHuBepcurera Hapxo3 (mapTHepckas uccnenoarenbckas oprannzanus ECELR).

B pamkax mpoekTa OyayT oTpakeHbl METOJIbI, HAallpaBlIEHHBIE HA COJCICTBUE oOecreye-
HUIO TeHJIEPHOTO PAaBEHCTBA HA YPOBHE MECTHOTO CaMOYIIPaBJIECHUS, BIUSAHUE yUaCTUS KEHIINH
Ha MECTHOE CaMOYIIPaBJICHUE, a TaK)Ke BBISBICHHBIC MPOOENBI U MEPHI MO0 YCTPAHEHUIO TaKUX
mpoOesnoB.

Onucanue u odocHoBaHUe Keiica. VccnenoBanue OyeT cOCpeOTOYEHO HA paboTe IBYX
TUTIOB OPraHOB caMmoyIpaBineHus: B Kazaxcrane: 6onee ¢popmanu3oBanHas popma — Maciauxar, v
MeHee (hopMaIr30BaHHas — cX0/1 rpakaad. Kpome Toro, B mporecce coopa nepeoBoro omnbita oy-
YT PacCMOTPEHBI CHEIUANTU3UPOBAHHBIE KBA3UYIIPABIsiEMbIE CTPYKTYPHI (TaKUe KaK MOJOIEK-
HBIE COBETHI B OTAEIBHBIX PETHOHAX).

UccnenoBarennckas rpymmna Oyaer reorpaduiyecky OXBaThIBaTh CeBep, 3amaj, or Kazax-
ctaHa (Anmarunckas, Manrucrayckas, 3amagno-Kazaxcranckas, CeBepo-Kazaxcranckas u Typ-
KecTaHcKkas obnactu). MccnemoBanue OyleT cOCpEIOTOUEHO HA MaciauxaraxX B KPYMHBIX (BBIIIE
pailoHHOTO YpPOBHS) TOpo/ax U coOpaHUsIX B HEOOIBIINX (ayJbHOTO YPOBHS) MOCETIEHUIX B BhI-
OpaHHBIX pernoHax. KoOHKpeTHble MyHHIMIATUTETHl OyAyT BBHIOpAHBI MOCIE KOHCYIBTAIUU C
MECTHBIMH OOIIIECTBEHHBIMU OPTaHU3AIUSIMU, 3aUHTEPECOBAHHBIMH CTOPOHAMHU PETHOHA U KOJI-
JeraMu-y4eHbIMHU.

Mgl 0:xH1aeM YBUIETH OOMBIIYIO PA3HUILY B IPAKTUKE MEXKAY OTJIEIbHBIMU PETHOHAMHU U3-
3a geMorpauyecKux pa3iuyuuid, B TOM YKCJIE PA3IUYUil B STHUUYECKOM COCTaBe, OTAAIIEHHOCTH
HACEJICHHBIX MTyHKTOB, YPOBHE Pa3BUTHUS, CTPYKTYpE TPaKIaHCKOTO OOIIeCTBa U T.1.

Taxke MOKHO HaOlI0AaTh MECTHOE CaMOYIIPaBIIEHUE B BHJIe COOpaHMIA Tpa)IaH B MECTax
KOMITAaKTHOTO MPOYKUBAHUS HAIIMOHATBHBIX MEHBIIUHCTB (y30€KH U Tanbllbl B TypKkecTaHCKOM
obmactu, yiUrypsl B AMMaTHHCKOM o6nacTu, kazaku B 3amagHo-Kaszaxcranckoit obmactu). Tawm,
rie STHUYeCKHEe (PaKTOPhl OKA3bIBAIOT CYLIECTBEHHOE BIMSHUE HA MPOLIECC MPUHATHS PELIeHHH,
MBI PACCMOTPUM METOJIbI MIPUHSATHUS PEIIeHUH, CeUUIHbBIE 1 3TUX TPYIII, a TaKkKe TeHaep-
HYIO MTOJINTUKY HAllMOHAJIbHBIX MEHBIIIMHCTB.

Baxxno ormetuts, uto B CeBepo-Kazaxcranckoii 1 AMMaTHHCKOM 00nacTsax Oonbliie xKeH-
IIMH CpeId aKUMOB. MBI pacCMOTPUM MPAKTUKY B palloOHaX C KEHIIMHAMH B Kau€CTBE aKMMOB,
YTOOBI ONMPEAETUTH BIUSHHUE TeHIEPHOTO MPEICTABUTENBCTBA HA OTHOIICHUS MEXAY MECTHBIM
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CaMOYIIpaBJICHUEM U OpraHaMu TOCyJapCTBEHHOM BIacTH Ha MeCTaXx.

Metoab! ucciaenopanusi. Ha sramne nccienoBaHust Mbl IIPOBEIEM aHAIU3 JECHCTBYIOIIETO
3akoHonarenbeTBa Pecnyonuku KazaxcraH, peryaupyronero Bopockl MECTHOTO FOCY1apCTBEH-
HOTO YIIPaBJICHUS U CaMOYIIPaBJIEHHUs, IPABOTO CTATyCa PA3IUYHBIX KaT€rOpui YSI3BUMBIX TPy
HaCeJICHHsI; IPAaBOBBIX AKTOB MACIMXaTOB W aKMMAaTOB (MECTHBIX MCIOJHUTEIBHBIX OPraHOB);
HIPOTrPaMMHBIX IOKYMEHTOB; HAyYHO-aHAJIUTUYECKOM JTUTEpaTyphl.

HccnenoBarenbckas rpynna OyAeT UCHOIb30BaTh METOJ] CUCTEMHOIO aHalln3a, KOTOPbIi
U3Y4YUT 3aKOHOnaTenbcTBO PecmyOnuku Kas3axcran B oOmacTu peryinpoBaHHs MECTHOTO CaMmo-
ynpaBieHus. B 1ononHeHne K cylecTByIOIel JuTeparype o npodieMam pa3BUTHS MECTHOTO
camoynpasieHus B Kazaxcrane, uccienoBanue OyeT BKJIIOYATh MEKAYHAPOJHBIN OIBIT IO BHE-
JPEHUI0 IPAKTUKN MECTHOTO CaMOYITpaBJIeHNs (TeMaTHUeCKHe nccieaoBanus u3 Ykpaunsl, LlIse-
UK U Jp. cTpaH). OnpeaeneHne ysa3BUMbIX IPYIIT AJs 1iefeil JTaHHOTo MpoeKTa OyaeT BKIIoYaTh
IpYIIIBL, IPU3HAHHBIE HA MEXIyHapOJHOM YPOBHE KaK UMEIOIINE OXpaHsIeMble XapaKTePUCTHKH
B cootBeTcTBMM ¢ ICCPR, a Takke KOHKpETHbIE IpYIIIbI (HapuMep, JUIsl Lesled UCCIIeq0BaHMs
MOTYT OBITh BKJIFOUEHBI «OPAJIMAHBD»).

YrtoObl OTBETUTH HA BONIPOC O MPEACTABUTENILCTBE, Mbl IIPOBEIEM KOJIMUECTBEHHBIN aHAIN3
IPEACTaBUTENILCTBA B OPraHaX MECTHOTO CaMOYTpaBJIEH!Us] HA OCHOBE CTaTUCTUYECKOH nH(pOopMma-
LUK 1 HaOJIIOIEHUH Ha MecTax.

JUis monmy4eHust Ka4eCTBEHHBIX JaHHBIX MCCIIE0BATENN JTOJDKHBI IPOBOJUTH HKCIIEPTHBIE
MHTEPBBIO C KIIOYEBBIMU 3aMHTEPECOBAHHBIMU CTOPOHAMH, CBSI3aHHBIMH C MECTHOW rocyziap-
CTBEHHOM aJIMUHUCTpaleld M camMOyIpaBieHHeM (BKJIOUYas JIeMyTaTOB MAaclIMXaToB; rocyiap-
CTBEHHBIX CIIYXalllUX aKUMAaTOB; MOJIUTUYECKHX U OOIIECTBEHHBIX AeATeNel; HAlMOHAIbHBIX U
MEXYHapOIHBIX 3KcepToB; npenctasureneil HIIO; npeacraBuTenelt HalMOHAIBHO-KYJIBTYP-
HBIX LIEHTPOB U COOOIIECTB, BOBJICUEHHBIX B TOCY/IaPCTBEHHOE YIIPABICHUE U CAMOYTIPaBIICHUE).

Jpyroii kauecTBeHHBINH MeTO Oy/leT BKIIOYaTh ONPOC MECTHBIX KHUTEIEH OTAEIBHOrO paii-
OHA U CEJIbCKUX HACEJICHHBIX ITYHKTOB JUIsl OLIEHKHU NMPAKTUYECKUX MPENSATCTBUN BOBICUECHUS YsI3-
BUMBIX KaT€rOpUil rpaX/iaH B MPOLECC MPUHATHUS NOTUTUIECKUX U a]MUHUCTPATUBHBIX PEIICHUI
Ha MECTHOM YPOBHE U OOLIIECTBEHHOTO KOHTPOJIS HaJl pEIIEHUSIMU U IEUCTBUSIMU MECTHOTO Hace-
JeHus. Mbl Takke OLIEHUM BOCIIPUATHE MOTPEOHOCTEH U yyacTus Ui 1ajdbHENIIEro CpaBHUTEIb-
HOTO aHaJIM3a ¢ JAHHBIMHU O JESTEIbHOCTH OPIraHOB MECTHOIO CaMOYIIPABIICHHUS.

[TocpencTBOM COLMOIOTHUECKUX METOAO0B (IU(PEepeHIIMPOBAHHOTO OMPOCa) C yYaCTHEM
OOIIeCTBEHHBIX TPYII Mbl BBIIBUM MPEUMYIIECTBA M OTPULIATEIbHBIE CTOPOHBI METOIOB OCY-
IIECTBJICHUS CAMOYIIPaBJICHUs B KOHKpeTHOH obuuHe. KoMaHaa npoekra pa3paboTaeT HECKOIb-
KO THIIOB BOIIPOCHUKOB U MPOBEET ONPOCHI B Pa3HBIX COOOIIECTBAX.

Jlis mepekpecTHOM MPOBEPKU AAHHBIX, TOJYUYEHHBIX B pe3y/bTaTe UCCIeJOBaHUI U UHTEP-
BbIO, MBI OyJ1eM MPOBOAUTH (POKYC-TPYMIbI A AATbHEHIIEro U3y4eHusl NpoleccoB BHYTPH U
BOKPYT OPraHOB MECTHOT'O CAMOYTIPABJIEHUS B pa3HbIX PETHOHAX.

YrtoObl onpeseanTh BaXXHbIE 151 MECTHBIX COOOILIECTB BONPOCHI, MbI Oy/ieM UCIOJIb30BaTh
METOJIOJIOTHIO OTKPBITOTO MPOCTPAHCTBA. Ba)kHO OTMETHUTb, YTO METOIOJIOTHSI OTKPBITOTO MPO-
CTPAHCTBA MCIOJB3YETCsl B TPAJUIMOHHBIX Ka3aXCKUX OOIIMHAX JUIs AMAJora M pas3perieHus.
UneH uccneoBaTeIbCKON TPYNIbI UMEET OMBIT OpraHU3alllu JTUCKYCCHI MO THUITy OTKPBITOIO
IPOCTPAHCTBA B OOJIBIION ayIUTOPUU U B CiIy4yae HEOOXOAUMOCTH MPOKOHCYIBTUPYETCS ¢ MECT-
HBIMHU (paCUIIMTATOPAMU OTHOCHUTEIIEHO KOPPEKTUPOBKU METO/IA.

Jrtansl uccaenoBanus. VccienoBanue 6yaeT NpoBOANTHCS KOMaHA0M HccieaoBaresei Bo
IJIaBe C KOOPAMHATOPOM IPOEKTa, C HKCIEePTaMH, pabOTAOIMMHU HaJl OCHOBHBIMH KJIaCTepaMH
uccnenoBanuil. IIpu pa3paboTke MeTOL0I0rUU rpymna OyeT KOHCYJIBTUPOBAThCS C BHEIIHUMHU
HKCIIEPTaMU M3 MECTHBIX M MEXIyHAPOAHBIX OpraHU3alMi Ipa)1aHCKOTO 0o0lIecTBa, rocyaap-
CTBEHHBIX YUPEXKJEHHH, SKCTIepTaMU 3a pyOexKoM.

Otan KaOMHETHOI0 MCCIe0BaHus OyJeT COCpeoTOYeH Ha pa3paboTke 00630pa MPaBOBBIX
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pPaMOK JUII MECTHOTO YIIpaBJIeHUs U paBeHCTBa B Ka3axcraHe, a Takke Ha MyOIMKaIMAX, aHATHU-
3UPYIOLIHX MOJOKEHUE JIeTT B cpepe MecTHOTO yIpaBieHus 1 paBeHcTBa. [locie mpoBeneHus Ka-
OWHETHOTO MCCIIEI0BaHNS METOOIOTHS IOJIEBBIX paboT OyJIeT CKOPPEKTHPOBAHA B COOTBETCTBHU
C MOJYYEHHBIMH JJAHHBIMH, YTOOBI OTPA3UTh KIFOYEBbIE MPOOIEMbI, BEISBICHHBIE B ITporecce. B
YaCTHOCTH, MBI TIPEIBUIUM BO3MOXKHYIO KOPPEKTHPOBKY BBIOOpa TEMAaTHYECKOTO MCCIEIOBAHMUS
BO BpeMsI KOMIIOHEHTa pa3pabOTKN METOOJIOTUU. B 3aBUCHMMOCTH OT UCTIONB30BaHHS IIU(DPOBOH
TEXHOJIOTHH U €€ JOCTYITHOCTH TaKXe BO3MOKHBI KOPPEKTUPOBKU METOJI0B / (hOPMATOB.

[ToneBsie nccnenoBaHus OyAyT BKJIIOYATh TPOBEICHNE ONIPOCOB, COOECEN0BAHNUI, yuacTue B
IpaKIaHCKUX COOpaHMSX U T.J1. [ pyria oneHNuT npeaBapuTeNbHbIE Pe3yIbTaThl B COOTBETCTBUU C
MIOCTaBJICHHOM 11eIbI0/3a/JayaMH U OIPEAETUT HEOOXOJUMOCTh JIOTIOTHUTEIbHBIX UCCIEIOBAHU.

HccnenoBarenbekuii otder Oynet pa3paboTaH KOMaHION U TPEIUIOKEH ISl pACCMOTPEHHS
CTOPOHHHM JKCIIEpTaM MpOoeKTa. MBI IIIaHupyeM 00CYANUTh MPOEKT OTYETa U MPOBECTH OTAECIb-
HBII CEMHHAp MO0 pa3pabOTKe CTPATErNnIeCcKOro pe3toMe M PEeKOMEHJalni.

3axumrodenue. [IpezeHTarys ucciae10BaTeIbLCKOTO OTYETa M AHATUTUYECKOM 3alMCKH JTOTDK-
Ha ObITh 00cyxieHa ¢ ICLD no 3aBepiienun. TeMm He MeHee, Mbl XOT€JIH Obl IPOBECTH IUCKYCCHU-
OHHYIO TIaHEJIb OTHOCHUTEIIBHO PE3YJIbTaTOB C AKTUBUCTAMM, TPUIVIAIICHHBIMU MTPECTAaBUTEISIMU
MECTHOTO YIIPaBJICHUs, OpTraHU3AIMIMU, IPECTABISIONIMMH 3aTPOHYTHIE COOOIIECTBa U T.A. Tem
BPEMEHEM MBI OTpENEeNIUM O0NacTH AaJbHEHIINX MCCICAOBAHUN M MPEICTaBUM pPEe3yNbTaThl Ha
HAlMOHAIBHBIX U MEXIyHapOIHBIX (OpyMax, a TakKe PacHpOCTPAHUM HX CPEAH 3aUHTEPeco-
BaHHBIX CTOPOH.

MsI onroroBuM 00OCHOBaHHE JUIsl MPOEKTa, KOTOpoe OyAeT AOBEISHO J0 CBEICHUS TO-
CYJapCTBEHHBIX OPraHOB, a TAK)KE MPE3EHTALNIO O TOM, KaK Pe3yJbTaThl HAIIETO MCCICIOBAHUS
COOTBETCTBYIOT 00s13aTeILCTBAM ¥ HAMEPEHUSIM TOCY/IapCTBa HIIM MOTYT TIOMOYb B HapallliBaHUN
NOTEHIIMAajIa Ha MECTHOM YpOoBHE. MBI MPOBEEM BCTPEUH / KOHCYJIBTAIUU C 3aUHTEPECOBAHHbI-
MH CTOPOHAMH, BOBJICUCHHBIMU B Mpoliecc pedopMbl, HAPABICHHON Ha YIy4IICHUE OOCITyXKH-
BaHMS YSI3BUMBIX DY HACENICHHs, a Takke ¢ HarmoHanpHOM KOMHCCHEW 10 JenaM JKEHIIUH,
Oducom omOyncmena, Accambieeii Hapoos B Kazaxcrane.

[Tocne kaxxaoro 3Tama Mbl OyzieM cooOLIaTh MPeBAPUTENbHBIC PE3yIBTaThl TOCYIapPCTBEH-
HBIM OpTraHaM M 3aMHTEPECOBAHHBIM OpPraHM3alMsIM. MBI IPUIIIACHM MpEACTaBUTENeH Ui 00-
CY)XKJICHUS TIPOEKTa 0TYETA, a TAKXKE JUIA OTACIBHOTO CEMUHApa MO pa3paboTKe CTpaTernyecKoro
pe3roMe M peKOMEeHaluii.

OxoHuYaTenbHbIE pe3ynbTaThl B pOpMe OTUETA, PEKOMEHJAlMK 1 CIIPaBOYHMKA / MaTepuaiia,
KOTOpPBIE MOTYT OBITh MCIOJIB30BAHBI MECTHBIMH BIIACTSMH, OPTaHH3ALUSIMH TPaXKIaHCKOTO 00-
IIECTBAa M MECTHBIM COOOIIIECTBOM, OyAyT PEICTABICHBI M 00CYKICHBI Ha OTKPHITHIX (hOpyMax ¢
yudactueMm BiacTeid. [IpurianiaemM K cOTpyAHUYECTBY BCEX 3aMHTEPECOBAHHBIX JIUII.

Cnucok Jiureparypsl

1 OTueT no OLEHKE BIUSHUSA U3MEHEHUH 3aKOHO/ATEIbCTBA HA MPAKTUKY MECTHOIO CaMo-

ynpasinenust / Echo NGO, 2018. [Onekrpon.pecypc]. - URL: Available at: http://www.echo.kz/

images/reports/msu_echo.pdf ([lara o6pamenus: 04.11.2019)

2 AcybaeB P. MecTtHOe camoOymnpaBieHHe — MOTSHIUAT PAa3BUTHUS M TEKYIIUE MPOOIECMBIL.

- Soros-KZ, 2016. [9nexrpon.pecypc]. - URL: Available at: https://www.soros.kz/wp-content/

uploads/2018/09B2.pdf ([lara obpamenus: 05.11.2019)

3 AmnmnueBa T.I. Pa3zsutne MectHOro camoynpasineHus B KazaxcraHe Kak WHCTHUTYTa

rpaxxaaHckoro obmiectsa. - [Development of local self-government in Kazakhstan as an institute

of civil society] // Young Scientist. - 2015. - No. 2. - P. 365-369.

4 ykeeB b. Monozexps B MECTHOM ITpefcTaBuTeNbHOM oprane [ Youth in local representative
22



BECTHHK Espazuiickozo nayuonanshozo ynusepcumema umenu JLH. I'ymunesa. Cepus Ilpaso
BULLETIN of the L.N. Gumilyov Eurasian National University. Law Series Mg (129)/ 2019

body] / Ununmarusa «IlyGnuunas nonutuka. 2015. [Onekrpon.pecypc]. - URL: Available at:
https://caa-network.org/archives/4373(nara oopamenus: 06.11.2019)

5 Concluding observations on the combined sixth and seventh periodic reports of Kazakhstan.
Committee on the Elimination of Racial Discrimination, 14 March 2014. - [OnekTpoH. pe-
cypc]. - URL:// http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc (nara obpatenus:
06.11.2019)

6 Koncturynus PecnyOnuku Kaszaxcran mnpunsTa Ha pecnyOluKaHCKOM pedepeHayme
30.08.1995 r. ¢ u3ameHenuaMu u gononHeHusMu ot 10 centaops 2019 r. [DnexTpoH. pecypc]. -
URL:// http://online.zakon.kz (/lara o6pamenus: 08.11.2019)

7 Kazakhstan Country Gender Assessment. Asian Development Bank. December
2018. [Electron.resource]. Available at: https://www.adb.org/sites/default/files/institutional-
document/479136/kazakhstan-country-gender-assessment.pdf (gara o6pamenus: 11.11.2019)

8 Preliminary Report On Certain Aspects of Inequality and Discrimination in The Republic
of Kazakhstan. Kazakhstan International Bureau for Human Rights and Rule of Law, Equal Rights
Trust, 2015. [Electron.resource]. Available at: https://www.equalrightstrust.org/sites/default/files/
ertdocs/2015%20Report%200n%20Discrimination%20in%20Kazakhstan%20%28KIBHR %20
%20ERT%29.pdf (nara obpamenus: 12.11.2019

9 Van Veen, E., Dudouet, V. (2017). Hitting the target, but missing the point? Assessing
donor support for inclusive and legitimate politics in fragile societies. Paris, France: INCAF.
[Electron.resource]. Available at: https://www.oecd.org/dac/conflict-fragility-resilience/docs/
Hitting the target.pdf (mara oOpamenus: 14.11.2019)

10 Zhumashov, E. Rural Local Government System in Kazakhstan: Recent Issues. International
Review of Management and Marketing, 2016, 6(S5) 211-220. [Electron.resource]. Available at:
https://dergipark.org.tr/tr/download/article-file/367258. (nara oopammenus: 14.11.2019)

C. EceroBa, E. bonnapenko, M. Kypmanranu, P. Kpbrios
Eypasusaneix skonomukanvik-Kyxbikmsix sepmmeynep opmanvievl, HAPXO3
yHugepcumemi, Aimamei, Kazaxcman

KazakcTranaarbl KOprayabl TaJIall €TeTiH TONTAPFa KaThICThI KePrijIikTi MeMJIeKeT-
Tik 0acKapy MeH 63iH-031 0acKapyIbIH epeKIIeJiKTePiH 3epTTey KameTTUIIr TypaJsibl

Annarna. EypasusiblK  9KOHOMHUKAIBIK-KYKBIKTBIK 3€pPTTEYJIep OPTAJBIFBIHBIH 3€pTTey TOOBI
XaJbIKapalibIK YHbIMAAp/bIH HazapeiHa KasakcTaH arsl KOpFay/Ibl Tajlal eTeTiH TONTapFa KaThICTHI JKep-
TUTIKTI ©31H-631 0acKapy casicaThlH 3epTTey KaXKETTUTTiH HETI3el, OChI callaJaFbl V3K XallbIKapablK
JKOHE YITTHIK (KEPTUTIKTI) ToXiprOere HeTi3eNTeH YCHIHBICTapAbl 931 pIei.

Kazipri yakpITTa KOpFraynbl Tajlal eTeTiH TONTap/IbIH KYKBIKTaphIH KOpFay JKepriTiKTi OacKapyneH-
reiiH/e Kajai KYpri3iIeTiHAIri Typaibl OpTakK MiKip KalbllTaclarad. 3epTTeye 3aHHAMAIIbIK TYPFBIIaH
KOpFaTy KeMIIUTIKTEPiH €CKepiln (MHCTUTYIIHOHAIIBIK JKOHE KYKBIKTBIK CaJla/ia),0Chl cajiaa KOJIIaHbLTy bl
MYMKIiH peTTey dJiCTepiHe Ha3ap ayaapbliajibl.

OnebueTTe 63iH-031 0acKapy KYpBUIBIMAAPBIHBIH KYPaMbl, YPIICTepi ®oHE OCHI (paKToprapabH
©3iH-031 0ackapy opraHmapbl MeH KaybIMJIACTBIKTAP/IbIH MIENIM/IEPI MEH opeKeTTepiHe ocepi Typa-
JBI TOJBIKKAHIBI MATIMET KOK. JKyHemik, KypbUIBIMABIK TaJJayMeH KaTap, 3epTTeyie KOpFayIbl Tallarl
€TEeTIH TONTapAbIH KEePTUTIKTI MEMJIEKETIK 0acKapy callablHIaFhl IIenriMaep/li KaObliaayFa KaThICybIHBIH
TUIMIUTITT MEH Ma3MYHBIHA 9cep €TETiH YPIICTep/Ii CHIIATTay JKOHE Tayjay YIIiH «TOMEHHEH YKOFapbIFa
TOCLTIH KOJJJAHFaH JYPBIC JIeT CaHAMBI3.

Tyiiin ce3aep: )KepriTlikTi MEMIIEKETTIK OacKapy, )KepriTiKTi 031H-031 0acKapy, JKeprijTiKTi KaybIM/ia-
CTBIKTap, KOPFay/bl Tajlam eTeTiH TOmTap.
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S. Yessetova, O. Bondarenko, M. Kurmangali, R. Krilov
The Eurasian Center for Economics and Law Research, NARXOZ university, Almaty, Kazakhstan

On the need to study the characteristics of local government and self-government in relation
to vulnerable groups in Kazakhstan

Abstract. The Eurasian Research Centre of Legal and Economic Research has presented to the
attention of international organizations the rationale necessity of studying the policies of local government
and self-government regarding vulnerable groups in Kazakhstan and developing recommendations based
on best international and national (local) practices in this area.

Currently, there is a lack of understanding of how the rights of vulnerable groups are protected
at the local government level. Taking into account the lack of legislative protection at the central level
(institutionally and in the legal field), the study focuses on other regulatory methods.

There is a gap in the literature regarding the composition and processes in self-government
structures and the influence of these factors on the decisions and actions of self-government bodies and
communities. In addition to system analysis and structure review, we use a bottom-up approach to describe
and analyse processes in local governments that affect the effectiveness and content of decisions regarding
the protection of vulnerable groups.

Keywords: local government, local self-government, local communities, protection of vulnerable
groups.
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IIpaBoBasi ocHOBa ¢puHaHCOBO-KpeauTHON moanTukn Pecnyounkn Kazaxcran
B EBpazuiickom JxoHomnueckom Corose

AHHOTauus. B 1aHHOM cTaThe aBTOpaMM 3aTparuBaloTCs BOIPOCHI, CBSI3aHHBIE C IPABOBOI peanu-
3anuert puHAHCOBO-KpeauTHOH monuTiku PecryOnmku Kazaxcran B EBpasuiickom DxoHoMudeckom Co-
103e. PaccmoTpenne npaBoBoii CyIHOCTH ()MHAHCOBBIX aCIEKTOB B MHTEIPALIMOHHBIX IIpoLieccax Tpedyer
0c000Tr0 MOAX0/1a, KOTOPBIHM BBI3BaH OOBEKTOM U IPEIMETOM HCCIIEIOBAHMS.

AHan3 MpaBoOBBIX HOPM (PMHAHCOBO-KpeOUTHOW monutuku PecmyOnuku Kaszaxcran nemMoHCTpH-
pyeT Hanu4ue 0a30BOr0O MOAXOAA B PAa3BUTUHU TOCYAAPCTBA, YTO BHIPAKEHO B OCHOBHBIX HOPMATHBHBIX
NPaBOBBIX aKkTax. B To e Bpems TpeOyercs: nanbHeHiee OCBELIeHNe MPAaBOBBIX aCIIEKTOB (PMHAHCOBON
CHCTEMBI TOCYAaPCTBA, YUNTHIBAIOILEE B3aUMOBIIHMSIHIE COIO3HBIX FOCYIapCTB HA MHOTOCTOPOHHEE Pa3BU-
tue. IrHopupoBaHue MOCIeIHET0 YpeBaTO HETaTUBHBIMU MTOCIEICTBUAMHU, KOTOPOE MOXKET BBIPA3UTHCS B
OTTOKE JICHET, BAJIIOTHBIX LICHHOCTEH U APYrUX (PUHAHCOBBIX HHCTPYMEHTOB.

Takske cTaTbsi COAEPKUT BOMPOCH! (PUHAHCOBOTO CyBEPEHHUTETA MPUOOPETAIOIIEr0 3HAYNMBIN Xa-
paKTep B paMKax €IMHOrO SKOHOMHUYECKOTO MIPOCTPAHCTBA.

KaroueBbie cioBa: GprHAHCOBO-KpeIUTHAS NONUTUKA, EBpasuiickuit DxoHomuueckuii Cotos, du-
HAHCOBOE NPaBO, HYKOHOMHMYECKasi MHTerpanus, (puHaHCOBBIN cekTop, EBpasuiickas s3KOHOMHUYECKas KO-
Muccusi, PUHAHCOBBIN CyBEPEHUTET.

DOI: https://doi.org/10.32523/2616-6844-2019-129-4-26-32

Peanuu coBpeMeHHOro Mupa JEMOHCTPUPYIOT, YTO MPHU H3OJSALMHU TOCYyIapcTBa HEBO3-
MOXHO TIOJyYUTh BBICOKMI ypOBEHb pa3BUTUSI 0e3 B3aUMOJAEHCTBHSI C MHBIMU CyObEKTaMHu.
Pa3BuTHe Kak MooXHUTEIbHAs MOCTOSHHAS JEATENIbHOCTh TaKXke MpHUCylla rocynapctsy. Jlis
OCYILIECTBJICHUS] MIPOLIECCOB PA3BUTHS IOCYIAapCTBA, KOTOPOE MOApa3yMeBaeT MHOTOCTOPOHHUI
acIeKT, TpeOyeTcsl FJKOHOMUUECKas OCHOBA, KOTOpasi TaKKe BBICTYIAET OJHUM U3 HalpaBJICHUH.
Cornacno Koncrurynuu Kazaxcrana, OfHUM U3 OCHOBOIIOJIAratOLIMX MPUHIUIIOB SBJISETCS (KO-
HOMHYECKOE pa3BUTHE Ha Onaro Bcero Hapoma» [1].

Peanuzanus ykazaHHOro NpuHIMIA TpeOyeT co31aHusl KOHKYPEHTHOM cpeabl B I100ab-
HOM MacuiTabe, KOTopoe 1o 0ojblleil yacTu B MepBOHAYaJIbHOM BHUJIE€ PACKpbIBAeTCs 4epes3 pe-
I'MOHAJIbHBIE MHTETpallMOHHbIE COI03bl. [IpM MHTErpallMOHHBIX MpOLEccaxX BBIBISIOTCS MpPEu-
MYIIECTBA M HEJOCTAaTKU PA3JIMYHBIX CEKTOPOB HALIMOHAJIBHOM SKOHOMHYECKOW CHCTEMBI, 4YTO
MO3BOJISIET CTPEMUTHCS K UX YCTpaHEHMIO. Tak:Ke BbIsIBIIEHUE HETaTUBHBIX MOMEHTOB HallUOHAJIb-
HOW SKOHOMHUYECKOI CHCTEMBI T03BOJISIET BHECTH U3MEHEHUS B €70 0a3UCHYIO OCHOBY, a TOUHEE, B
HKOHOMHUYECKYIO MOJUTUKY, KOTOpas SIBISETCS CTPATErMueCKUM IIJIAHOM Pa3BUTHUS FOCYIapCTBa.
CTouT OTMETUTH, YTO OCOOYIO POJIb, €CIIM HE CaMyl0 BaKHYIO, B MHTETPALIMOHHBIX IpOIeccax
3aHUMaeT (PMHAHCOBO-KPEJUTHAS MOJIUTUKA KaK YaCTh SKOHOMUYECKOH MOIUTUKH.

3akoHonarenbcTBo Pecnybnuku Kazaxcran npuaep:kuBaeTcsi MOHATHS «(UHAHCOBO-Kpe-
JUTHas cucteMa». Tak, B COOTBETCTBUM ¢ Jlekaparueil o rocy1lapcTBEHHOM CyBEpeHHUTETE 3a-
kpemieHo 4to: Kazaxckas CCP BmpaBe o0pa3oBaTh rocylapCTBEHHBIH HallMOHAJIbHBIA OaHK,
noauuHeHHbI BepxoBHomy CoBety Pecry0minku, cBor0 (pUHAHCOBO-KPEIUTHYIO CUCTEMY, CaMO-
CTOSTEIBHO (hOPMUPYET TOCYIapPCTBEHHBIN OIOIKET, OPraHU3yeT HAJOTOBYIO M CONO3HO-pECITy-
OJMKAHCKYIO TAMOKEHHYIO CUCTEMBI [2].

Tak, Konctutynmonnsiit 3akoH Pecnyonuku Kazaxcran 1991 roga «O rocynapcTBeHHOM
He3aBucumocTt Pecnyonmuku Kaszaxcrany nponuceiBain uro: Pecnyonuka Kazaxcran umeer [ocy-
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JTAPCTBEHHBIM HAllMOHAJIbHBIA OaHK, BIpPaBEe CO31aTh CBOK (PMHAHCOBO-KPEAUTHYIO, AEHEKHYIO
CHCTEMBI, OpPraHU3yeT peCcyOIMKaHCKHE HAJIOTOBYIO U TAMOKEHHYIO CUCTEMBI [3].

BelmeykazanHble akThl JEMOHCTPHUPYIOT, UTO TOCYIApPCTBO B CBSI3M C pa3BUTHEM OOIIe-
CTBEHHBIX OTHOLIEHUH pacIIMpsieT MOHATHE (PUHAHCOBO-KPEAUTHON cucTeMsl. B nepBom ciyuae
OIOIKET OTJIeNIeH OT (PUHAHCOBO-KPEIUTHON CHCTEMBI, UYTO HE MPUCYTCTBYET BO BTOPOM. Briie-
YKa3aHHBIE aKThl HAJIOTOBYIO M TAMOKEHHYIO CUCTEMBI PACCMAaTPUBAIOT B OTIEIBHOM KOHTEKCTE.
OOBsICHEHHEM 3TOMY MOXET CIYXKHMTh, YTO HAJOroBasl U TAMOXKEHHasl cHcTeMa, B 0000IEHHOM
BUJIC UMEHYyeMas (PUCKaJIbHOM SBISETCS OCHOBHOM JIOXOTHON YacThio (POPMHUPOBAHUS JIEHEKHBIX
pECYpCOB rocyapcTaa.

[TpumeHeHne TepMuHa «(PUHAHCOBO-KPEAUTHAS CUCTEMay SIBIIsIETCs O0Jiee COOTBETCTBY-
IOLUM CUCTEME TOCYIAapPCTBEHHBIX OPTaHOB U IMOHSITHBIM HIMPOKOMY KpPYTy JIMI], TaK KaK OCy-
LIECTBJICHUE IOJINTUYECKOTO Kypca IMPOUCXOJUT MOCPEIACTBOM BBICTPOEHHOM CHUCTEMBI IOCY-
JAPCTBEHHBIX OPraHOB, HAICJIEHHBIX INOJHOMOYMAMH. [0CYrnapcTBO IpH peanu3auuu 3anad u
GyHKLIUI NTpUAEPKUBACTCS ONPEAETICHHBIX B3INISA0B, KOTOpble (POPMUPYIOTCS ClIEUATUCTaMU
U YTBEP)KJAIOTCS YIOJHOMOYEHHBIMM OpraHaMH, IPOBOIALIMMH IOCYAAPCTBEHHYIO IOJIUTHUKY.
Y4uTBIBasA, YTO OCHOBHBIM CYOBEKTOM, IPETBOPSIOLINM B )KU3Hb U OTBETCTBEHHBIM 32 IOJIUTHKY,
SBJISIETCS CUCTEMa TOCYIapCTBEHHBIX OPraHOB «T€PMUH (PMHAHCOBO-KPEIUTHASI CUCTEMa» €CTh
OTpa’keHHe OObEKTUBHON AEHCTBUTEIBHOCTH.

CornacHo 3akoHonarenbcTBy Kazaxcrana, non ¢puHaHcaMu v (pMHAHCOBOM CHUCTEMOM clie-
JyeT MOHUMaTh OTHOILEHUs B 001acTH OrokeTa, GUCKaIbHON MOIUTUKY B €TUHOM cocTaBe. Ta-
KOBbIM opraHoM B PecnyOmnuke Kazaxcran cnenyer cuuratb MUHHUCTEPCTBO (PMHAHCOB, B HOJIO-
KEHUU KOTOPOTO YKa3bIBaeTCs, YTO €€ MUCCHs 3aKII04YaeTcs B «00ECIEeYeHNH YKOHOMHUUECKHUX
HMHTEPECOB rocynapcTa» [4].

CrnenyeT 3aMeTUTh, 4YTO OCHOBHBIE 3aKOHBI rocyaapcTs-wieHoB EADC, 3a nckitoueHneM
Pecny6nuku Kazaxcran, mpeaycMaTpuBaroT 0CO0y0 3HAUUMOCTh (PMHAHCOBO-KPEAUTHON MOJHU-
TUKH JINOO CHUCTEMBI TOCYJapCTBa U OTBETCTBEHHBIX 34 HEE OPraHOB I'OCYIapCTBEHHOI BIACTH.

Oco6oro ynoMuHaHus TpeOyeT U JOKTPUHAIBHBIN MOAXO B TOHUMAaHUN (PUHAHCOBO-Kpe-
nuTHOM nmonutuku. Tak, Mckakosa 3./1. nmpuaepxuBaercst MOHATUS «(UHAHCOBO-KPEIUTHAS CH-
CTeMay, MO/l KOTOPBIM MOHMMAET CI0KHOE COYETaHUE MPOSBIECHUS (PMHAHCOB U KpEAUTa uepes
MeXaHHM3M paclpeieNieHHs U nepepacnpesieneHnss (UHAHCOBBIX pecypcoB 00IIecTBa Ha OCHOBE
(YHKIMOHUPOBaHMS CIIELUAIBHBIX YUPEXACHUI B CTpaHe ¢ Lenblo (GOPMUPOBAHUS (UHAHCO-
BO-KPEIUTHBIX PECYPCOB U UX 3()(HEKTUBHOIO UCTIONB30BaHMS [5, 22 cTp.]. YUuThIBas TOT (axT,
YTO MOHATHUS «(PUHAHCOBO-KPEIUTHAS MOJIUTHKA» U «CUCTEMay SBJISIOTCS KOMIUIEKCHBIMU Ka3ax-
CTaHCKME y4eHble B jule 3eiHensradauna A.b, Anuesa Y.K. u npyrue npuaepxuBarorcs aHa-
JIOTUYHOT'O MHEHHS.

[To muenuto poccuiickux ydenoix babuu A.M. u IlaBnoBa JI.H., ¢unancoBo-kpeautHas
HOJMTHUKA MPEJCTAaBIsAET COO0N COBOKYITHOCTh (POPM, METOI0B U MHCTPYMEHTOB PETYIUPYIOIIETo
BO3/I€HCTBHSI Ha COLIUAIEHO-I)KOHOMHUYECKHE MTPOLIECCHI, CBA3aHHBIE C pEaJIbHBIM JIEHEKHBIM 000-
POTOM B CJIEIYIOIIMX HAIPaBICHUSIX:

* HaJIOTOBasl;

* OIOKETHAS,

* IEHEKHO-KPEIUTHAS;

* colMaJIbHAas;

* UHBECTUILIMOHHAS;

* B 005acTH MeXAyHapoaHbIX punancos [6, 111 ctp.].

BeleykazanHas Touka 3peHHs MpeACTaBisieT Oosee OObEeKTUBHBIN XapakTep, KOTopas
OXBAaThIBAa€T aCMEKThl (PMHAHCOBOM ESITEIBHOCTH TOCYJapCcTBa, YTO TAKXKe MOJYyYMIIO MPOIoJ-
JKEHHE B Pa3BUTHH rOCYyJapCTBEHHOM CUCTEMBI yIIpaBieHus. B To e BpeMs TOKTpPUHAIBHOE I10-
HATHE (PUHAHCOBO-KPEIUTHOH MOIUTHKH, TAHHOE POCCUHCKUMU YYEHBIMU, HE COJEPKUT OHOIO
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U3 TJIaBHBIX OOBEKTOB PErylMpOBaHHUs B BUAE OAHKOBCKOM M MapaOaHKOBCKOM NEATENbHOCTH, a
JUIIb KOCBEHHO YKa3bIBAa€T Uepe3 JIeHEKHO-KPEAUTHYIO MONUTUKY. baHkH, SBISSACH CyOBEKTOM,
KOHIIEHTPUPYIOIINM U MPUBOJSIINM B JIBIKEHUE Ooblne (UHAHCOBBIE CPEACTBA, TPEOYIOT pe-
ryIMpoBaHus OajmaHca UHTEPECOB MyOJIMYHOTO U YACTHOTO, a TAKXKE Y3KOCTEeIMATU3UPOBAHHBIX
YHIOJTHOMOYEHHBIX OPTaHOB.

VYOJIHOMOYEHHBIMU OpraHaMH TaKOrO POAa BBICTYNAIOT BHOBb CO3aHHOE ATEHTCTBO Pe-
cnyonuku Kazaxcran mo perynmpoBaHUIO U pa3BUTHIO (PMHAHCOBOTO phIHKA U HanmoHanbHBIHM
bank PecnyOnuku KazaxcTan KOTOPBIN €AHHOIMYHO MPOBOIUT JACHEKHO-KPEAUTHYIO MOIUTHUKY.
JleHekHO-KpeauTHas OTUTHKa ocyliecTBiusercs HamronansasiM bankom Kaszaxcrana ¢ 1enbro
obecrieueHus cTabmIbHOCTH 1ieH [7]. Tak B CBS3U C MPOBEACHUEM JCHEKHO-KPEIUTHON MOIH-
Tuku HarmoHanbHbIN OaHK SIBISETCS €IWHCTBEHHBIM YIIOJTHOMOYEHHBIM OPTaHOM Ha BBITYCK H
oOpallieHue JeHer.

Jlenbru kak (UHAHCOBOE CPENCTBO SBISIOTCS TNIABHBIM MHIUKATOPOM (PMHAHCOBOTO CY-
BEPEHHUTETA U UX CYIIECTBOBaHUE €CTh TOMY NoATBepxkAeHHE. [loMuMo npoyero HanmonanbHbIi
bank Kazaxcrana mpeacraBisiet, B peenax CBoed KoMmeTeHInH, nutepecsl Pecmybmuku Ka-
3aXCTaH B OTHOIIEHUSX C IIEHTPATbHBIMU OaHKaMU M OaHKaMU JIPYTHX CTPaH, B MEXKIYHAPOIHBIX
0aHKax ¥ MHBIX (PUHAHCOBO-KPEAUTHBIX OpraHu3anusx [7].

DuHaHCOBBIE TPABOOTHOIICHHS, OTIOCPEAYIOIIIE OTHOIICHUS paclpeieTIeHHs U Tiepepac-
MPEENIeHNs OCYIIECTRISIOT BeCbMa BXKHYIO POJIb B peaU3allMi SKOHOMUYECKUX MPOIECCOB.
CpenctBa B (hMHAHCOBOM acMeKTe, MOJ KOTOPBIMU MOHUMAIOTCSI (PMHAHCOBBIE aKTHUBBI, I€HBIH,
BBICTYMAIONINE OCHOBHBIM MCTOYHHUKOM peanu3aiuu (PyHKIUU TOCyAapcTBa, TpeOyroT 0co0oro
yperylnupoBaHUs B HHTETPALIMOHHBIX Mpolieccax. JlaBHO OCO3HAHHBIN (DaKT, UTO y KanmuTalia HeTy
POIMHBI, IBHO HAYMHAET BBIPAXKATHCS B MHTETPALIMOHHBIX OObETUHEHHSX. Takke CTOMT OTMe-
TUTh, YTO B MEXAYHAPOAHBIX (DMHAHCOBBIX MPABOOTHOIIECHUSX HJET OTATOIIEHHE HEKOTOPBIX
(UHAHCOBBIX MOHSATUI U HHCTPYMEHTOB. Tak, HampuUMep, IEHbI'H B TOCYIaPCTBE, B KOTOPOM OHU
SMHUTHPOBAHBI, BEICTYMAIOT KaK IJIaT€KHOE CPEACTBO, & HA MEKIYHAPOTHONW apeHe MOTYT CTaTh
TUTATEKHBIM CPEJICTBOM U TOBAPOM.

Crout 3aMeTUTh, 4YTO (PUHAHCOBBIEC MPABOOTHOIICHUS SIBISIOTCS] TPOBOTHUKOM TOBapOO-
00poTa, Tak Kak SBISIOTCS BTOPOH CTYNEHBIO SKOHOMUYECKOW CHCTEMBI, T1ie IEPBOM BHICTyMHAET
MIPOM3BOJICTBO, & B AalbHEHIIIEM - OOMEH U MOTpedlieHne. YperyanupoBaHUe JaHHBIX MPOIECCOB
MIPABOBBIMU aKTaMU TpeOyeT MHOTOCTOPOHHETO MOAX0Aa, KOTOPBINA OTSTOIIEeH TaKUMH (aKkTopa-
MU, KaK TOCYIapCTBEHHOE YCTPOUCTBO, CUCTEMA 3aKOHO/IaTENIbCTBA U T.I1. B COBOKYITHOCTH C MEX-
JTYHapOJIHBIMU aKTaMu. J[OMOTHUTENEHBIM OOCTOSTEILCTBOM SIBIISIETCS COBPEMEHHAS T€HICHIIHSI
1 poBU3aIK (PUHAHCOBOTO CEKTOPa, KOTOPOE BHICTYMAET OHUM U3 JIBUTATENEH Pa3BUTHSI.

Hcxonst U3 BINIECKa3aHHOTO CIIEAYET, YTO CYBEPEHUTET SKOHOMUKH, SBISIOMIUNCS OTHUM
U3 YacTel CyBepeHUTeTa rocydapcTBa, MPU3BaH COAEpkKaTh B cede BOMPOCH 0€30MacHOCTH Ha-
[IUOHATLHOM YKOHOMHUKH U €€ yCTOW4MBOro pasButusa. [lom skoHOMUYEeCKOW O€30MacHOCTBHIO
MOHMMAETCS COCTOSIHHE 3alUIIIEHHOCTH HallMOHAIBbHOM SkoHOMUKK Pecnyonuku Kazaxcran ot
peaNbHbIX U MOTEHIMAIBHBIX YIrPpo3, IPU KOTOPOM 00OecreunBaeTcs yCTOMUNBOE €€ pa3BUTHE U
SKOHOMUYECKasi HE3aBUCUMOCTH [8].

[Tonnmucanue MexIyHApOTHOTO JOTOBOPA KaK COTNIACHE TOCYAapCTBa SIBISIETCS pe3yibTa-
TOM TMPOBEJICHUS OLIEHKH BO3MOXKHBIX MOJTUTUYECKUX, PABOBBIX, PUHAHCOBO-3KOHOMUYECKUX H
MHBIX MOCIEACTBUH 3aKIIFOUEHUS MEKTyHapOAHbIX 10roBopoB [§]. Co3nanue EBpa3uiickoro sko-
HOMUYECKorO coro3a (nanee — EADC) npencrapiseT co60i HOBBIHM 3Tall pa3BUTHS, KOTOPHIH Tak-
ke o0bsacHsaeTcsa co3nanueM npaBa EADC, Birouatomero: Jlorosop o coznanuu EADC, mexay-
HapozHble 10roBopsl B pamkax EADC, mexaynaponsslie 1orosopsl EADC ¢ TpeTheil CTOpOHOM.

Kak Hauano cTpoeHust HOBOTO COIO3HOIO MPaBa yCTaHOBJIEHbI OCHOBHbIE 1iesin EADC, Takue
KaK: CO3/IaHue yCIIOBUH I CTA0OMIBHOTO Pa3BUTHUSI SKOHOMHK TrOCyIapCTB-4WIEHOB B HHTEpecax
MOBBILIEHHS )KU3HEHHOTO YPOBHS UX HACEJICHUS; CTpeMIIeHHE K (POPMUPOBAHUIO €IMHOTO PHIHKA
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TOBAPOB, YCIIYT, KallUTaJla U TPYAOBbIX pecypcoB B paMkax Cor03a; BCECTOPOHHSS MOIEpHU3aLMS,
KOOTIepalys 1 MOBbIIIEHNE KOHKYPEHTOCIOCOOHOCTH HAlMOHAIBHBIX SKOHOMUK B YCIIOBUSAX IJI0-
OasbHOM SKOHOMUKH [10].

JlocTimkeHue ykazaHHBIX Liesel IpeaycMaTpuBaeT OCYLIECTBICHHUE psiia ASHCTBHM, of-
HUMM U3 KOTOPBIX SIBJISIFOTCA:

- TapMOHM3allMs 3aKOHOJATENIbCTBA - COMMKEHNE 3aKOHOAATENIbCTBA I'OCYIAPCTB-UJICHOB,
HalpaBJIEHHOE Ha YCTaHOBJIEHUE CXOIHOTO (CONOCTaBUMOI0) HOPMATUBHOTIO MIPABOBOTO PEryIIH-
pOBaHUs B OTJENBHBIX chepax;

- YHUUKAIMS 3aKOHO/IATEIbCTBA - COMMKEHUE 3aKOHOIaTeIbCTBA TOCY1apCTB-UICHOB, Ha-
NPaBJICHHOE Ha YCTAHOBIIEHHE MACHTUYHBIX MEXaHU3MOB IIPABOBOIO PETYIMPOBAHUS B OTIEIb-
HBIX cdepax, onpenerneHHbIX HacTosaumm JJorosopom [10].

VkazaHHbIE JIeHCTBUS HEOOXOIMMBI TaKXKe JJIS CO3[AaHUs HaHAIIMOHAJIBHOTO OpraHa, Ko-
TOpBIN OyzeT perynupoBarh pruHaHcoBbI peiHOK EADC B Anmarsl k 2025 roay, o 4eM rocyuap-
CTBa-wiIeHbl yKa3anu B JloroBope o coznannu EADC.

HemanoBaxHyto poib 1Sl IPETBOPEHUS B )KU3Hb YKa3aHHOTO MI'PAET YUPEkIEHHBIN MO-
CTOSIHHO JIEWCTBYIOLIMI peryaupyomuii opran - EBpasuiickas skoHOMUYecKas KoMmuccus (na-
aee - EQK). Beictynas opraHom, peaau3yonM NOCTaBIeHHbIE 331a41, MOYKHO C YBEPEHHOCThIO
CKa3aTb, UTO OH SBJISETCs O0Jiee ONepaTuBHBIM OPraHOM YIPABIECHUS, KOTOPBIH COCTOUT U3 Mpel-
crasutenel rocynapcrs-ydactHukoB EADC. Crpykrypa EOK, cocrosmas u3 25 nenaprames-
ToB 1 1071 coTpyaHHKa, JEMOHCTPUPYET Oyyliee MoJ0KEeHUE SIKOHOMUUECKON MOJIUTUKU TOCY-
napctB-wieHoB EADC.

C ydeToM BaXHOCTH M BO3MOXXHOCTEH MHTErpalMoHHbIX MpoueccoB B Ka3axcrane obpa-
30BaHO MUHMCTEPCTBO TOPIOBIIM U UHTETPALMH, IJI€ OAHON U3 (QYHKIUH SIBIISETCS KOOPAUHALMS
paloThl TOCYJApCTBEHHBIX OPraHOB 10 MEXIYHAPOIHOMY TOPTOBOMY COTPYIHHUYECTBY, B3aUMO-
JeficTBUE C MEXIyHapOAHBIMU OPTaHU3aLUSAMH U MHTETPAllMOHHBIMU 00beinHeHUAMH [11].

Takum 00pa3oM, pa3BUTHE HATMYKME HOPMATHBHBIX MTPABOBBIX aKTOB U TOCYJapCTBEHHBIX
opranoB PecnyOnuku Kazaxcran ¢ ux QyHKOMSAMM M 3a/auaMH TO3BOJISI€T OCYIIECTBIAThH (u-
HAHCOBO-KPEIUTHYIO MOJIMTUKY TOCYAapCTBa Ha MEXAYHApOJHON apeHe, KoTopas HaxOIUTCS B
MOCTOSIHHOM JIMHAMMYHOM COCTOSIHUU. Heo0XonnMo Takke OTMETUTh, YTO BhILIIEyKa3aHHbIE HOP-
MaTUBHBIE IPABOBbIE AKTHI TPEOYIOT BHECEHUS U3MEHEHUH, OTpaXkarollliX COBPEMEHHbIE T€H/1€H-
IIUM U TEXHOJIOTUYECKOE Pa3BUTHE OOLECTBEHHBIX OTHOLIEHUH B COBOKYMHOCTH C MPUHLIUIIAMH
CIPaBEIIMBOCTH, TPAHCIIAPEHTHOCTH, COLIMATIBHON OPUEHTHUPOBAHHOCTHU U JIp.
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A.J. Kycynos, C.K. KapbioaeB
«M.C. Hapvikbaes amvinoazel Kazax eymanumapnvik-3ay ynusepcumemiy, Hyp-Cynmar,
Kazaxcman

Eypa3usiiibik SKOHOMUKAIBIK o1aKkTarel Kazakcran Pecnmy0ankacbIHbIH
KAPJKbI-KPEIUT CasiCaTbIHbIH KYKBIKTBHIK Heri3i

Anpnarna. byn makanana apropinap Eypa3usuibik skoHOMUKaBIK ofakTa Kazakcran Peciry-
OJIMKACHIHBIH KapKbI-KPEIUT CasiCaThlH KYKBIKTBIK JKY3€Te achlpyFa OaillaHBICTBI MOceenepii
KO3Faiipl. VIHTErpanusyIblK yaepicTepAeri Kap»KbUIBIK acleKTUIePIiH KYKBIKTBIK MOHIH Kapay
3epTTey 0OBEKTiCI MEH HbICAHACKIHAH TYBIH/IAaFaH €peKIle TOCUII Talamn eTei.

Kazakcran PecryOnuKkachIHBIH KapKbI-KPEAUTCASCATBIHBIH KYKBIKTHIK HOpPMaJIapbIH TaJl-
Jay MEMJIEKETTIH JaMYbIHAAFbl Oa3UCTIK TOCUIAIH OONMYyBIH KepceTei, Oyl Heri3ri HOpMaTUBTIK
KYKBIKTBIK aKTinepae kepceriireH. COHbBIMEH KaTap, OJAKThIK MEeMIIEKETTepAlH KOIDKaKThl Ja-
MYyFa 63apa KaTbIHACBHIH €CKEPETIH MEMIIEKETTIH Kap Kbl ’KYHECIHIH KYKbIKTBIK aCTIeKTiJIEPiH OJaH
opi kapus ety Tanamn etinei. COHFBICHIH eJeMey aKIIaHbIH, BATIOTAIBIK KYHIBUTBIKTAP/IbIH KOHE
0acka Ja KapyKbl KYpaJlJapbIHbIH KbUIBICTAYbIHAH KOPIiHIC TaOybl MYMKIH JKaFbIMCBI3 caygapra
OKeTl COKTBIPAJIbI.

ConbiMeH Karap, Makaiana bipbiHrail SKOHOMUKAJIBIK KEHICTIK Ke31HAe MaHbI3bl CUIIaTKa
ue 0OJIaThIH KapKbUIBIK EreMEH/IIK MAceesepi KaMThUIFaH.

Tyiiin ce3aep: KapKbI-KPEIUTTIK casicat, Eypasusiibik 5KOHOMHUKAIBIK OJ]aK, Kap:Kbl KYKBIFBI, YKO-
HOMUKAJIBIK UHTETPAlUsl, Kap>Kbl CCKTOPHI, EypaSI/ISIJ'IBIK 9KOHOMUKAJIBIK KOMUCCHS, KaPIKbI ereMeHz[iri.
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The legal basis of the financial and credit policy of the Republic of Kazakhstan in the
Eurasian Economic Union

Abstract. In the article authors address issues related to the legal implementation of the financial
and credit policy of the Republic of Kazakhstan in the Eurasian Economic Union. Consideration of the
legal nature of financial aspects in integration processes requires a special approach which is caused by the
object and subject of the research.

An analysis of the legal norms of the financial and credit policy of the Republic of Kazakhstan
demonstrates the existence of a basic approach in the development of the state, which is expressed in
the main regulatory legal acts. At the same time, further coverage of the legal aspects of the financial
system of the state is required, taking into account the mutual influence of the union states on multilateral
development. Ignoring the latter is fraught with negative consequences, which may result in an outflow of
money, currency values and other financial instruments.

The article also contains questions of financial sovereignty, which is acquiring significant character
in a single economic space.

Keywords: financial and credit policy, Eurasian Economic Union, financial law, economic
integration, financial, financial sector, Eurasian Economic commission, financial sovereignty.
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An overview on the nature of community interest companies

Abstract. The following article discusses the nature of community interest company — a type of
company in English corporate law. The specificity of the examined question determines the dual purpose
of this study: to reveal the nature of such company in English law, as well as to compare it with the existing
forms of non-profit legal entities in the civil legislation of the Republic of Kazakhstan.

The peculiarity of community interest companies lies within the main purpose of their activities
— to benefit a particular community, i.e. a group of people that have a particular feature in common. The
question on prospects of implementation of community interest company in the civil legislation of the
Republic of Kazakhstan arising from the essence of the research topic is also considered within the article.
The study is based mainly on the analysis and comparison of corporate legislation of the United Kingdom
and the Republic of Kazakhstan. The methods used led to the conclusion that the national legislation does
not have a form of legal entity that is completely identical to community interest company. At the same
time, the legislative implementation of the latter in the first place can contribute to the faster development
of social entrepreneurship in Kazakhstan.

Key words: community interest company, corporate law, English law, civil law, legal entity, non-
profit organization, social entrepreneurship.

DOI: https://doi.org/10.32523/2616-6844-2019-129-4-33-41

Introduction. In connection with establishing the International Financial Center in Nur-
Sultan the interest for discovering and studying English law naturally increases. As a result, the
questions about its nature and possible benefit for the development of national law in the Republic
of Kazakhstan arise.
This article is dedicated to community interest companies — a relatively new legal form of
social enterprises working successfully in the UK for more than ten years.
There were two main objectives that we have attempted to achieve:
1) uncover the nature of community interest companies (CIC) by overviewing their main
features and characteristics;
2) find similar to CIC legal structures in legislation of the Republic of Kazakhstan and
foresee possible outcomes of implementation of this legal form.
Therefore, the article consists of two main parts:
1. Community interest company: understanding its nature through the main features;
2. CIC and the civil law of the Republic of Kazakhstan.
In order to provide a comprehensive understanding of community interest companies
following sources have been used:
- the United Kingdom legislation at legislation.gov.uk — the website run by The National
Archives where all UK legislation (revised and up-to-date) is published;
- legislation of the Republic of Kazakhstan provided by adilet.zan.kz/rus —legal information
system of Regulatory Legal Acts of the Republic of Kazakhstan;
-Guidance chapters of the Office of the Regulator of community interest companies at gov.uk;
- other sources.
Community interest company: understanding its nature through the main features.
Social enterprise sector has been developing around the world — not only within the United
Kingdom (the UK) — and has already shown its positive outcomes. Even not very economically
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developed countries in Asia, such as Bangladesh, use different ways to popularize such forms of
organization and maintain such popularity [1]. Then what to say about the UK?

The need in cultivating social enterprise sector shows that simple profit-making and
feathering own nest may step back in the hierarchy of business’s main goals and knuckle under
some other values. Nevertheless, we must not ignore the fact that a wide spreading of social
enterprises depends firstly on economic stability of nation, thus, if one group of countries can
brag about well-development of the said sector, then there is another group where this sector is
underdeveloped.

The UK, no doubt, belongs to the first group but within the issued question it went a little bit
farther and represented a new hybrid form —a community interest company.

The idea of creating a new type of company as a part of social enterprise sector in the UK
belongs to a lawyer Stephen Lloyd and a social entrepreneur Roger Warren-Evans who based
the concept of CIC on the US experience in running simultaneously non-charitable and not-for-
profit business with legal forms which are appropriate to serve the social enterprise sector needs.
Adopting such experience seemed attractive and advantageous. As a result, they proposed a new
type of organization called “public interest company” but as long as it had already been used by
public interest corporations, the idea of setting out Community Interest Companies came to life
[2]".

CIC became a legal entity in 2005 after proper procedures of a legal enforcing such form and
consulting with social enterprise sector. During the first year over 360 companies were established
as CICs and now their number has increased to more than 10.000 [2].

CIC was chosen to be a company for particular reasons. Main of them is that this legal
form provides flexibility and relative freedom in conducting business activity. For example, while
charity organizations, to which CICs were constantly being compared in the beginning, basically
undergo strict regulations, CICs were supposed to be a simplified form?.

As acompany, CIC is mainly regulated by Companies (Audit, Investigations and Community
Enterprise) Act 2004 (further - Companies Act 2004) and Companies Act 2006. According to the
following Acts, being a limited company, CIC has such features as:

- it comprises members; a director(-s) can be appointed as an executive body. If needed,
workers might be employed depending on what kind of activity a company is engaged in;

- at the same time, it operates independently as a legal entity which is separate from its
members or executive body. It means that CIC can hold a property, is authorized to dispose it, act
as a claimant or defendant in court [3];

- as long as CIC is a separate legal person, its founders or members are subject to limited
liability which imposes that they are financially protected from third-party claims or debt recovery
in the extent to what amount of money (in simple words) they had invested;

- as a limited company, CIC can be either limited by shares or by guarantee [4] [5]. But it is
important to define what form it will take since it is not permitted to convert CIC from one form
to another.

'Tt’s important to understand that CIC is not a purely unique type of organization. In the USA, for instance, similar
organization forms are called L3C (low-profit limited liability company), a hybrid business structure which aims to
benefit society remaining a for-profit venture.

2The purpose of this paper is not to distinguish charity and CIC although the author would not mind doing so.
Generally, some differences are the following: charity is subject to some tax preferences; it should be established
for public (not community) benefit, which is more general than it is for CIC; it is very hard to incorporate a charity

organization if there is an existing one with similar objectives; etc.
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All of the features named above provide CIC flexibility in conducting business. However,
they are not exactly what appears to be attractive about CIC to potential entrepreneurs.

What is more interesting, CIC is meant to serve a definite community interests. According
to guidance chapters published by the Office of the Regulator of from CIC, here a community
can be represented by any group of individuals (even the whole community by itself) who share
some common characteristics [6]. It is important to keep in mind that members of CIC (including
their families or friends) cannot form a community whose interests a CIC would be serving. Such
group of people must be wider than that and represent ‘a genuine section of the community’ [7].
As an example it can be a group of people with disabilities wishing to learn graphic design or
group of children aged 8-12 learning gardening or establishing more libraries throughout a city.

There are a few things to be taken into account:

1. Commercial activities of a CIC may not be beneficial for a community but profits that are
made from those will serve its interests;

2. A CIC may still be involved in some commercial or trading activities (with making profit
as a result) but the activity itself can benefit a community in various ways [7].

All said above is prescribed by following provisions of Companies Act 2004:

- any company that is intended to be established as a CIC or transformed into one must pass
the community interest test, which shows “if a reasonable person might consider that its activities
are being carried on for the benefit of the community” [4];

- ‘community’ must be interpreted widely and should not come down to, for instance,
members of a particular organization: ‘community’ includes a section of the community (whether
in Great Britain or anywhere else) [5].

Some may say that charities also deliver some kind of benefit using rather different ways.
The point is that while a CIC is supposed to benefit a particular community (which, as it was
said earlier, is distinguished by certain features), a charity organization is supposed to follow the
requirement of public benefit provided that it goes within a charitable purpose [8].

As we started to review the nature of CIC, it can already be concluded that this legal form
is pretty specific. Although it is said to be flexible, at the same time there are some restrictions
which provide CIC the fulfillment of the main purpose - serving a particular community interests.

One of such features that specifies CIC’s nature is the Asset Lock.

Generally, the Asset Lock is a guarantee that the property a CIC owns or surplus and profit
it makes will be used in the context of benefitting community. Its functions are:

1. keeping assets within a CIC, so they can be used to achieve the main goal a CIC
was established for, and not distributing them to members or other parties;
2. transferring assets out of a CIC in case of its liquidation, if one of the following

requirements is met:

- it is transferred to another body which is subject to the Asset Lock as well (e.g. another
CIC, charity or a society that adopted the Asset Lock voluntarily). Such body may be specified in
the Articles of association of a CIC in advance or another body with preliminary consent of the
Office of the Regulator of CICs;

- it is transferred by its real market value;

- the transfer is made for the benefit of a particular community (also specified in the Articles
of association) [9].

The Asset Lock is meant to be a fundamental characteristic of CIC as long as it assures
investors and funders (potential ones also), as well as local authorities, that everything retained
within a CIC will be devoted to serving community interests. Considering the importance of the
Asset Lock feature any provisions regarding it must be included in the Articles of association.

Incorporation of a CIC shows its founders’ ability and readiness to serve community
interests, take responsibility for it and not seek private gain. In order to control the way a CIC
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manages to perform its functions of benefitting community, it must submit annual CIC Report.
This Report lets the CIC Regulator see whether:

- a company’s activities served community’s interests in a proper way during the financial
year;

- a CIC is still satisfying the community interest test [6].

Thus, the annual CIC Report is a separate document which shows how a company is doing
as a CIC and whether it benefits the community.

Thus, a regular CIC is a company which being involved in trading and any commercial
activities takes responsibility to serve interests of a particular community. It is clear that there are
various statutory requirements to be followed by CICs, which specify the nature of this type of
company and help provide the fulfillment of such a goal as benefitting community.

Considering all the features that are a part of CIC’s nature, such legal form is perfect for
running a business if a person or group of people:

- is ready to establish a limited company and work within general company law of the UK;

- seeks not private gain but strives to contribute to a community with good faith and
diligence;

- is aware of the Asset Lock feature and ready to transfer remaining assets to another asset-
locked organization, such as charities or other CICs;

- is ready to provide a public report on company’s annual activity and therefore a proof of
benefitting the community.

CIC and civil law of the Republic of Kazakhstan. The belonging of the UK and the
Republic of Kazakhstan have different legal systems particularly results in difficulties when
comparing various elements and institutes of both countries’ legislation. Nevertheless, an attempt
of comparing community interest companies to some legal forms that are present in civil law of
the Republic of Kazakhstan (national civil law or civil law) has been made, and its outcomes are
displayed in the Table 1.

But first it has to be mentioned that national civil law distinguishes two main types of
legal entities, for-profit and non-profit ones [10]. In the UK law there is a distinction among three
sectors within which various bodies and organizations perform their functions or run activities.
These are public, private and third sector [11]. Obviously that CICs belong to the last one that can
be described as independent from the government, social goals-oriented and not-for-profit.

It leads to a question as to how a CIC belongs to the third sector if it still can run a business
(i.e., make profit) but is considered as a third sector organization. The point is that the profit a
CIC gains and makes are supposed to be used to not for personal goals but to benefit and definite
community. This is the reason why CIC is considered a social enterprise.

The same applies to a CIC if we analyze its nature in terms of national civil law. The Law
On non-profit organizations states that a non-profit it organization can be engaged in commercial
activity in the extent to which it is declared in its Articles of association [12].

In national civil law such a distinction is based on whether an organization makes profit or
not. In the article 34 of the Civil Code of the Republic of Kazakhstan it is stated that a non-profit
organization does not:

1) seek a profit-making as its main goal,
2) distribute profit among its members.

In the first part where the nature of CIC was analyzed it was mentioned that CIC needs to
gain profit in order to use it for community interests. At the same time, it is not distributed among
the members, although:

- if it is incorporated as a company limited by shares, dividents may be paid to shareholders
providing some limitations and restrictions [4];
- regulations may authorize CICs to distribute its assets among members by making such
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provisions [4].

Thus, despite some opinions on CIC being a hybrid organization [13], we tend to believe
that CIC is a purely non-profit organization as long as it seeks and is generally incorporated for
making private profit and distributing it among its members are not the main goal.

There is no legal form in civil law of the Republic of Kazakhstan to which the CIC institute
could be compared. But let us see what forms of non-profit organizations can be confused with
CIC due to some similarities.

Note. Comparison within the table is based on the following legislative acts:
1. Civil Code of the Republic of Kazakhstan (dated December 27, 1994);
2. The Law On non-profit organizations (dated January 16, 2001).

Table 1

CIC Consumers cooperative

Profits made by a company are supposed to be
used to benefit a particular community which
is stated within Articles of association

Although there is a specific group of people
(members) that are united under consumers
cooperative by similar interests or needs, it
does not form a community in the sense of
what the UK company law imposes (art. 108
of Civil Code [10], art. 14 of the Law on Non-
profit organizations [12])

CIC

Non-profit joint-stock company

If a CIC is incorporated as a company limited
by shares, it can issue them and pay dividends
to investors providing particular restrictions
and limitations. It is based not only on need of
raising money but attracting potential investors
as well. Undoubtedly, this money will be used
to serve community interests.

This organization can also issue shares in order
to attract investments that will be used for the
organization’s development and growth (art. 16
of the Law On non-profit organizations [12]).
However, in the sense of the UK company
law, this organization form would not pass the
community interest test.

Other forms of non-profit organizations
According to art. 17 of the Law On non-profit organizations [12], non-profit organizations can
be established in other than stated in the legislation forms providing the basic requirements for
such organization. Some of them may have vague resemblance with CIC.
The National Chamber of entrepreneurs of the Republic of Kazakhstan

This is a non-profit organization with a wide range of functions; basically it is permitted to make
profit providing particular services. If it was to pass the community interest test, then it would
state to serve interests of countrywide entrepreneurs’ community (both beginners and advanced
ones) [14]. Thus, in a broad meaning this National Chamber may resemble CIC.

For the last several years one of the most discussed topics has been social entrepreneurship
[15][16][17]. Although there is not a huge number of entrepreneurs who strive to run a business in
such direction, it is also not a small number of those who are ready to do so. The main problems
entrepreneurs are constantly facing are:

1) absence of clear and comprehensive understanding of the social entrepreneurship concept;
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2) as a result, absence of its proper legal regulation.

Those who have already been engaged in social entrepreneurship see themselves as people
who are able to resolve issues within society by means of business solutions.

We believe that the adoption of the CIC institute from the UK company law may help filling
in the legal gap of social entrepreneurship regulation. Thus, it may be described the following
way:

1. People will still be engaged in a business activity calling themselves “entrepreneurs”;

2. Profit they make, assets they have, effort they put into what they do will benefit a group
of people who share a group of common features or characteristics —a community;

3. This will result in increasing work places for people who not only simply need a job but
those who want to work in dimension of benefitting a community;

4. People of a particular community will be able to not only receive help from social
entrepreneurs but be involved in such activities themselves;

5. As a result, the number of employed and engaged in particular business people will
increase which also will serve a goal of the government supporting business.

After all, the form of CIC may appear more attractive than charity in Kazakhstan simply
because working in such organization a person will receive salary and conduct an activity that is
socially useful and beneficial.

However, we cannot leave without any attention the economic background while adopting
such legal form. Unfortunately, in the beginning there might be not very large number of people
ready to run a business without gaining personal profit. They may find it easier to make periodical
payments to different charity organizations rather than being a social entrepreneur. Nevertheless,
the CIC structure lets provide persistence in benefitting a particular community while charities
aren’t always capable of ensuring such consistency.

Any legal amendments require not just an existence of a gap in regulations but first of all
studying a social, economic and historical background. We hope that, even if the CIC institute
cannot be implemented completely as is into national legislation, its general concept would help
develop social entrepreneurship in the Republic of Kazakhstan.

Conclusion. CIC as a legal form has existed in the UK for more than ten years. Its clearly
defined model is perfect for the social enterprise sector. What lies within this model we have
learned by exploring not only legal basis but real cases as well. Among all the features of CIC the
following ones uncover the nature of this legal form:

1. There is the primary goal of establishing a CIC — benefitting a particular community. It
means that the activity conducted by a CIC or the results of this activity (profit that has been made
or the process itself) must be advantageous for a community that was stated and fixed in Articles
of association of the CIC;

2. A community is a group of people or part of society which shares some (or one) common
features. Members or employers of the CIC cannot represent a community, it must be interpreted
broader. There should not be any misunderstanding as long as before starting functioning as a CIC
it must pass the community interest test;

3. Such constitutional feature as the Asset Lock provides the usage of CIC’s assets and
profits for community benefit. With the Asset Lock, CIC’s assets cannot be distributed among its
members, and in case of CIC’s liquidation they may be transferred, for instance, to another asset-
locked body. This feature fully guarantees CIC’s benefitting a particular community;

4. In order to control the way a CIC serving interests of a community, it must submit
annual Report which shows what activities were conducted by a CIC and how they benefitted the
community. This Report is public which provides the transparency of CIC’s functioning;

5. Despite the fact that a CIC can still be engaged in trading and commercial activities, it is
purely a non-profit organization, both in the sense of the UK law and legislation of the Republic of
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Kazakhstan. Although there is not an organization form completely identical to CIC, we were able
to compare it to some forms of non-profit legal entities, such as a consumer cooperative and a non-
profit joint-stock company, and find some common features. We suppose that the organization
form of the National Chamber of entrepreneurs of the Republic of Kazakhstan is very close to CIC
structure but there are some core distinctions as well. Moreover, considering the relatively small
development of social entrepreneurship in the Republic of Kazakhstan, we dared to suppose that
the CIC institute may somehow influence the faster growth of social entrepreneurship and even
be used as a new legal form.

The following article is not claimed to be a fully conducted research, however, we hope that
the results of issuing the CIC nature and its possible implementation into national legislation of
the Republic of Kazakhstan may in some ways be useful for legal studies in the future.

References

1 11 things we learned about social enterprise in international development. - [Electron.resource]
- URL: https://www.theguardian.com/sustainable-business/2015/jul/02/11-things-we-learned-
about-social-enterprise-in-international-development. (accessed: 27.11.2019)

2 Analysis: The rise and rise of community interest companies. [Electron.resource]. — URL:
http://www.thirdsector.co.uk/analysis-rise-rise-community-interest-companies/ governance/
article/1348096 (accessed: 27.11.2019)

3 Office of the Regulator of Community Interest Companies: Information and guidance notes.
Chapter 3. [Electron.resource]. — URL: https://www.gov.uk/government/uploads/ system/uploads/
attachment data/file/524151/cic-12-1333-community-interest-companies-guidance-chapter-3.
pdf. (accessed: 27.11.2019)

4  Companies (Audit, Investigations and Community Enterprise) Act 2004. [Electron.resource]
— URL: http://www.legislation.gov.uk/ukpga/ 2004/27/pdfs/ukpga 20040027 en.pdf. (accessed:
27.11.2019)

5 Companies Act 2006. [Electron.resource]. — URL: http://www.legislation.gov.uk/ukpga/2006/
46/section/6. (accessed: 27.11.2019)

6  The Community Interest Companies Regulations 2005. [Electron.resource]. — URL: http://
www.legislation.gov.uk/uksi/2005/1788/pdfs/uksi 20051788 en.pdf. (accessed: 27.11.2019)

7  Office of the Regulator of Community Interest Companies: Information and guidance notes.
Chapter 2. [Electron.resource]. — URL: https://www.gov.uk/government/uploads/ system/uploads/
attachment data/file/535836/12-1334-community-interest-companies-chapter-2-preliminary-
considerations.pdf. (accessed: 27.11.2019)

8 Charities Act 2011. [Electron.resource]. — URL: http://www.legislation.gov.uk/ ukpga/2011/25/
pdfs/ukpga 20110025 en.pdf. (accessed: 27.11.2019)

9  Office of the Regulator of Community Interest Companies: Information and guidance notes.
Chapter 6. [Electron.resource]. — URL: https://www.gov.uk/government/uploads /system/uploads/
attachment data/file/524154/14-1089-community-interest-companies-chapter-6-the-asset-lock.
pdf. (accessed: 27.11.2019)

10 Civil Code of the Republic of Kazakhstan. [Electron.resource]. — URL: http://adilet.zan.kz/
eng/docs/ K940001000 . (accessed: 27.11.2019)

11  What are third sector organisations and their benefits for commissioners? [Electron.resource].
— URL: https://www.nao.org.uk/successful-commissioning/introduction/ what-are-civil-society-
organisations-and-their-benefits-for-commissioners/. (accessed: 27.11.2019)

12 Law On non-profit organizations. [Electron.resource]. — URL: http://adilet.zan.kz/rus/docs/
7010000142 . (accessed: 27.11.2019)

39



JLH. I'ymunes amvinoazol Eypazus ynmmox ynugepcumeminiy XABAPIIBICBI. Kykuix cepuscol Jo 4(1 29) 2019

13 Heather Sertial. Hybrid Entities: Distributing Profits with a Purpose // Fordham Journal of
Corporate & Financial Law. — Volume 17. Number 1. — 2012. — p. 286. [Electron.resource]. —
URL: https://irJawnet.fordham.edu/cgi/viewcontent.cgi?article=1300&context= jcfl. (accessed:
27.11.2019)

14 Law On The National Chamber of entrepreneurs of the Republic of Kazakhstan. [Electron.
resource]. — URL: http://adilet.zan.kz/rus/docs/Z1300000129. (accessed: 27.11.2019)

15 B Kasaxcrane nmpoOHBaIoTCs epBble POCTKH COIMAIBLHOTO peAnpuHIMarenbeTsa. [ Electron.
resource]. — URL: http://www.zakon.kz/4693987-v-kazakhstane-probivajutsja-pervye.html.
(accessed: 27.11.2019)

16  Pa3BuTHe COIMAaIBbHOTO NMPEINPUHAMATENBCTBA: HOBBIM TpeHI SKOHOMHMKH KaszaxcraHa.
[Electron.resource]. — URL: https://baigenews.kz/special/ poslanie prezidenta 2018/razvitie
sotsialnogo_predprinimatelstva novii_trend ekonomiki kazahstana. (accessed: 27.11.2019)

17  CoumnanbHoe npeanpuHUMarenbcTBo B Pecnyonuke Ka3axcran: mpoOieMbl U IEPCIEKTHBI
pa3ButHs. — KpearuBnas skoHomuka. — T. 13.—2.—c. 231-238. [Electron.resource]. — URL: https://
www.researchgate.net/publication/331807089 Socialnoe  predprinima telstvo v Respublike
Kazahstan problemy i perspektivy razvitia. (accessed: 27.11.2019)

JI.M. KamaroBa
JL.H. I'ymunes amvinoaevr Eypasus ynmmuix ynusepcumemi, Hyp-Cynman, Kazakcman

Koramabik Mmyajiesiep KOMIAHUAIAPABIH TAOUFATHI: HKAJIMBI IOy

Annarna. byn makanana aFbpUIIIBIH KOPIIOPATHMBTIK KYKBIKTAFbl community interest
company — «KOFaMJIbIK MY/IeJiep KOMIIAaHHSIChI» JIET€H 3aHIbl TYJIFAHBIH TAOUFAThl PETIHIC Ka-
PacCTBIPBUIIIBI. 3ePTTENreH MAOCENICHIH epeKIIeNiriHe opail aBTOp aFbUIIIBIH KYKBIK IIEHOEpiHIe
OCBI KOMITaHUS TYPiHIH TaOUFAThIH aHBIKTAY, COHaii-aKk oHbl Ka3zakcTan PecryOiMkachIHBIH a3a-
MAaTTBIK 3aHHAMAChIH/Ia KOMMEPIIHSIIBIK EMEC 3aHIIbI TYJIFATIap/IbIH HbICAHIAPBIMEH CaJIBICTBIPY
JIeTeH KOCcapiIbl MaKcaTThl ko3eiai. KoraMIbIK My iienep KOMIaHUSJIaAPbIHBIH €PEKIIeNiri oap-
JIBIH KBI3METIHIH HET13Ti MakcaThiHIa Oaiikanajpl. byl Makcar HaKThl KOFaMIACThIKKA, SFHH aii-
KbIH Oip 6enri 60bIHIIA OIpIKTIpUIreH ajamaap ToObIHA Maiia KenaTipy O0ibIn TadbuIa bl. 3epT-
TEYy MOCEJIeCiHIH MOHIHEH TYbIHIAWThIH Ka3akcTaHn PecryOnukachIHbIH a3aMaTThIK 3aHHAMACHIHA
KOMMEPITUSUIBIK eMeC YIHBIMHBIH KOFaMIBIK MYJICJIep KOMIIaHHsI JICTeH HBICAH Il MMILJICMECHTA-
sy MepcreKTUBANIaphl Typalbl aTeIaabl. 3epTTey bipikken KoponbaikTiH xkoHe KazakcTan
PecnyOnrkachIHBIH KOPIIOPATUBTIK 3aHHAMACHIH TaJIay/1a )KOHe CaJIbICThIpyaa Herizaeneni. [1ai-
JAJIaHFaH O/IiCTep YITTHIK 3aHHAMaJIa 3aH/Ibl TYJIFAHBIH KOFAMIBIK MYIJCIIEP/IiH KOMITAHUSIChIHA
TOJIBIFBIMEH YKCAC HBICAHBI JKOK JIETEH KOPBITBIHIBIFA KeJIyre MyMKiHIIK Oepi. by perre ocbhl
KOMITaHUs TYPiHIH 3aHHAMAJIBIK UMIUIEMEHTALUACKHI OipiHINI Ke3eKTe Ka3aKCTaHIaFbl QJIEyMEeTTIiK
KOCIITKEPITIKTIH HEFYPIIBIM JKbUIAAM JaMyblHA BIKIAJT €Tyl MYMKiH, OFaH TyTacTall ajfaHza Ka-
3aKCTaHJIbIK KOFaM, COHJIaii-aKk MEMJICKETTIH 031 JIe MYJIeIi.

Tyiiin ce3mep: KOFaMABIK MY/IeNiep KOMIAHHUSICHI, KOPIIOPATUBTIK KYKBIK, aFbUIIIBIH KYKBIK, a3a-
MAaTTHIK KYKBIK, 3aH]IbI TYJIFa, KOMMEPIUSUIBIK €EMEC YHBIM, QIIEYMETTIK KOCITKEPIK.
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J.M. KamaToBa
Eepasuiickuti nayuonanvuoiu ynueepcumem um. JI.H. I'ymunesa, Hyp-Cynman, Kazaxcman

O npupone komnanuii 001eCTBEHHBIX HHTEPECOB: 001Mii 0030p

AnHoTanus. B HacTosIIel cTaThe paccMaTpUBACTCsI IIPUPOJIA TAKOW POPMBI FOPUINYESCKOTO JIUIA
B aHIIMIICKOM KOPIIOPAaTUBHOM IIpaBe, Kak community interest company — «KOMIaHHsI OOIIECTBEHHBIX
uHTepecoBy. Crennduka U3yueHHOTO BOMPOca 00ycIaBIUBACT JBOWHYIO LieJIb HACTOSIIEr0 UCCIIeI0Ba-
HUS: PaCKpBITh IPUPOAY JAHHOIO BUJA KOMIIAHUU B aHIIMKMCKOM IIpaBe, a TAKKE COINOCTAaBUTh €€ C CY-
IIECTBYIOIIMMHU B TPaXJIaHCKOM 3akoHojarenbcTBe PecryOnuku Kazaxcran gopmMaMu HEKOMMEpPUECKHX
FOPUINYECKUX JIUILI.

Oco0OeHHOCTh KOMITAHUW OOIIIECTBEHHBIX HHTEPECOB 3aKJIFOUAETCSl B OCHOBHOM LI UX JCSATEIb-
HOCTH — IIPUHECTH TOJIb3y KOHKPETHOMY COOOIIECTBY, T.€. TPYIIIe JIoAeH, 00beIMHEHHOW N0 OIpeeIeH-
HOMY NpHU3HaKy. BeiTekaromuii u3 cymecTBa npooaeMbl UCCIeIOBaHUs BOTIPOC O MEPCIEKTHBAX MUMILIe-
MEHTAIMH TaKOW (OPMBI HEKOMMEPUECKOM OpraHU3alliu B IPa)IaHCKOE 3aKOHOATENbCTBO Pecnyomuku
KazaxcTan Takke pacCMOTpEH B paMKax JaHHOU cTaTbu. VccnenoBanue 0CHOBBIBACTCS ITIABHBIM 00pa3oM
Ha aHAJIM3€ U CPAaBHCHHUH KOPIIOPATUBHOTO 3aKoHoarenbeTBa Coenuuennoro Koponescrsa u Pecnyonuku
Kazaxcran. Mcnonbp3oBaHHEIE METOAbI ITO3BOJINIIN HpHﬁTH K BBIBOY O TOM, YTO B HAlITMOHAJILHOM 3aKOHO-
JIaTeICTBE OTCYTCTBYET (hopMa FOPUIUYESCKOTO JIMIIA, TOJHOCTHIO WICHTUYHAS KOMITAHUN OOIIECTBEHHBIX
uHTepecoB. [Ipu 3ToM 3akoHOJATENbHASI IMIUIEMEHTALUS TIOCIEAHEH B MIEPBYIO OYEPEab MOKET CIIOCO0-
CTBOBaTh 0OJIee OBICTPOMY Pa3BUTHUIO COLMATIBHOTO MPEANPUHUMATENIbCTBA B Kasaxcrane, B 4eM 3auHTe-
PECOBaHO KaK Ka3axCTaHCKOE OOIIECTBO B II€JIOM, TaK M CaMO TOCYAapCTBO.

KuaroueBbie cioBa: KoMIaHus OOIIECTBEHHBIX WHTEPECOB, KOPIIOPATUBHOE IMPABO, AHIVIMICKOES
NpaBo, rPaXkJaHCKOE MPABO, IOPUANIECKOE JTUII0, HEKOMMepUEeCKasi OpraHu3alysi, COUaaIbHOe MPEApH-
HUMATeIbCTBO.
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IIpoTuBoaeiicTBHE (PMHAHCHPOBAHUIO TEPPOPU3MA: HAIIMOHAJIBLHBIN U
MeKAYHAPOAHBIH ONBIT

AHHOTaUUsl. AKTYaJIbHOCTBIO HAYYHOH CTaThH SBISIETCS TO, UYTO B COBPEMEHHOE BpeMsl ITPOOIEMBI
NPOTUBOACHUCTBHS (DUHAHCHPOBAHUIO TEPPOPU3Ma MPUOOPETH 0COOYI0 3HAUMMOCTh. TeppopUcTHUECcKas
JESITebHOCTD MPU3HACTCS B YHCJIE 0CO00 OMACHBIX, CJIOXKHO MPECKa3blBAeMbIX MPECTYIUICHUH COBpe-
MEHHOCTH, KOTOPbIE KacaloTCsl HHTEPECOB BCEX KPYroB 00IIecTBa BHE 3aBUCUMOCTH OT MX COLUAIBLHOTO
MOJIOKEHHS W HALMOHAJIBHOM mpuHaaiekHocTH. [Ipeamerom mccienoBanus sBisieTCsl cucTeMa (hpuHaH-
CHPOBaHUs TEpPpPOpU3Ma B €€ IHUPOKOM KOHTEKCTE, BKJIIOUAsi NCTOUHUKH, KaHAJbl U CyObeKThl (PMHAHCH-
poBanus. [lpusnaBas puHaHCHpPOBaHKE TEPPOPHU3MA B KAUECTBE CAMOCTOSITEIbHON MPEAMETHOM 001acTH,
TpeOyIomel OTAeNbHOrO BHUMAaHMS MEXKAYHApOAHOTO COOOIIECTBa, aBTOp YHENseT 0co00e BHUMAaHHE
KJIIOYEBBIM TPEHAAaM B (DUHAHCUPOBAHUH TeppopusMa. M3BecTHbIE COOBITHSA, MPOUCXOIAIINE B HACTOSIIICE
BpeMsi B Cupun u Hpake, cBsi3aHHbIe ¢ O0pbOOH C TEPPOPUCTUUECKON OpraHU3alreil ¢ TaK Ha3bIBAEMbIM
«HMcnaMckuM rocyaapcTBOM», aKTUBU3UPOBAIICH TEPPOPUCTHUECKUE aKThI B €BPONEHCKUX rOCyAapCTBaXx,
na u o Bcemy mupy (CILIA, Eruner, Manones3us u 1p.) - Bce 3To TpeOyeT HEOTIOKHBIX MPOTHBOICHCTBHIA
CO CTOPOHBI IOCYIapCTBa, MPU3BIBAET MOOMIN30BATh BCE CPEACTBA JUIsl IPECEUCHUS TEPPOPUCTHUECKUX
AKTOB.

OCHOBHOH LENBIO aBTOPA CTaThbH SIBISETCS 0000LICHHE MPOOIEMbl COBPEMEHHOTO MEXIYHapO-
HOT'O Teppopu3Ma Ha MPaKTUYECKOM OCHOBE, €ro CyIIHOCTHBIX YepT, 0COOEHHOCTEH (PyHKUNOHNPOBAHUS
C MPHUBJICYCHNEM KOHKPETHBIX IPUMEPOB €T0 MPOSIBICHUSI, KaK B MUpe, Tak U B Pecryonuke Kazaxcran.

MeTomoI0orHuecKoi ¥ TEOPETUIECKOH OCHOBOM SIBUIIMCH OOIINME METOIBI UCCIEIOBAaHHUS COLHAIIb-
HBIX OOBEKTOB, & UMEHHO, CTPYKTYPHO-(DYHKLIMOHAIbHBIA aHANN3, CUCTEMHBIN MOJXOJ, OOIIeHAyYHbIE
NPUHIMITEL AHAJTN3a COLMAIBHBIX MIPOLIECCOB U SIBICHUH.

KaroueBbie ciioBa: ¢puHaHCcHpoBaHUe TeppopusMa, Opranuzanus O0benuHenHbx Harmil, CoBeT
0e30macHOCTH, BHEIIHENOMUTHYECKas AeATeNbHOCTh, KoHTpTeppopucTuueckuii komutet, WHTepmou,
MPOTUBOACHCTBHE TEPPOPUIMY.

DOI:https://doi.org/10.32523/2616-6844-2019-129-4-43-50

Ka3axcTan akTMBHO OCYIIECTBIISIET COTPYOHMYECTBO B MEXIYHApOIHBIX OpraHU3alLUsaX.
DopMHUpPOBaHUE BHELITHENIOIUTHYECKON AeaTeabHOCTH Ka3axcTaHa Ha MEX1yHapOIHOM YPOBHE B
COCTaBe MEKIYHapOIHBIX OpraHoB OblT0 Hauato ¢ 1992 roxa, npu BXOXKICHUU Halllel CTpaHbl B
Opranuzanuto O0benqunenHsix Hanmii (OOH). Yka3annast opranu3zaiiis 00beKTHBHO CyIIECTBO-
Bajia HE TOJIBKO KaK OpraH KOOPAWHUPOBAHNUS KOJUIEKTUBHBIX JEHCTBUI CTpaH, HO U KaK BayKHEH-
LIMH UCTOYHMK TIO3HAHUN B JIEJI€ TOCYAAPCTBEHHOIO CTPOUTENIBCTBA U €T0 MOJEPHHU3ALINH.

M. 3anuxanoB orMeuaer, uto: «CorpynHnyectBo OOH c ee mapTHepamu B BOonpoce MOA-
JiepKaHUsl MEeXTyHAPOAHOM 6€30aCHOCTH M MHpa PETYIINPYETCs YETKO MPOIMMCAHHBIMU MOJIOXKE-
Husamu masel VIII Yerasa OOH. I'maBHas oTBETCTBEHHOCTH IIPU 3TOM JIesKUT Ha CoBete be3onac-
Hoctu OOH. VIMeHHO OH JTOJDKEH CaHKLMOHUPOBATh JI0ObIE IEHCTBHSI IO 00ECIIEUEHUI0 MHpa,
BKJIIOYAsi ¥ T€, KOTOPbIE IPEANIPUHUMAIOTCS pernoHanbHbIMu Mexann3MamMu. OOH u ee cnienua-
JU3UPOBAaHHBIE YUPEKICHHUSI TYMaHUTAPHOTO U COLIMAIEHO-DKOHOMHYECKOTO CEKTOpa IPU3BaHBI
UTpaTh BEIYIYI0 KOOPIUHUPYIOLIYIO POJIb B ICKOPEHEHUH TUTATEIbHON Cpeibl KOH(IUKTOB, UX
MpeaynpexIeHNH, a TAKKe TOCTKOH(GIMKTHOM BOCCTaHOBIIeHUW» [ 1, c. 214].

Ota mobanbHas CTpyKTypa 60pbOBI ¢ TEPPOPU3MOM JOJIKHA CO3aBaThCsS Ha KPETKOW oc-
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HOBE MEKIYHapOJHOIO IIpasa NpH coriacosbiBatonieil pomu OOH ¢ yyeTom U IIaBHOM OTBET-
cTtBeHHOCTH U nonHoMouunii Cosera besonacHoctn OOH B Bonpocax noazaep:kaHus MexayHa-
PO/IHOM 6e30MacHOCTH U MUDA.

Llentpanbhas poas OOH B mpoTHBOAEHCTBUM € TeppOpU3MY OOYCIIOBIHMBACTCS MHOXKE-
cTBOM (pakTopoB: MUPOBBIM nosioskeHneM OOH, u3BecTHbIM HapaOOTaHHBIM OIIBITOM, €€ aBTOPU-
TETOM, B TOM YHCJIE€ IO PEIICHUIO MPOoOJeM MPOTHUBOAECHCTBUS TEPPOPU3MY. YBETUUUTH 3P pek-
TUBHOCTb MPOTUBOAECHUCTBUS MEXIYHApPOIHOMY TEPPOPU3MY BO3MOXKHO JIMIIb IPU COXPAaHEHUU
nocpenctBoM cucteMbl OOH BceoOueil moauTHYeckoi BOJIM U CIIJIOYEHHOCTH JIESTEbHOCTH K
npobieMe BCEro MUpOBOro cOOOIIEeCTBa.

SIBnenune nocnenHux Jet - 3HeprudHocth Cosera beszonacHoctu OOH B Ooprbe ¢ Teppo-
PUCTHUYECKOM MPECTYIHOCTBIO.

Pezomtorus Ne1269 ¢aktuuecku spisieTcs HOBol snoxoit B uctopun Coseta bezonacHoctn,
OHa cTaJla mpeaMOyyI0i ero CUCTEMHOMN JeSITEIbHOCTH 110 IPOTUBOOOPCTBY C TEPPOPUCTUUECKOI
IIPECTYNHOCTHIO. BaxkHeilel BeXoi Ha 3TOM IyTH Takxke ctanu pesomronuu Nel373 2001 roga
u Nel1566 2004 rona. Pezomrorust Ne1373 BoiiieT B UCTOPUIO B CBSI3U C TEM, YTO KBaTU(PUIIMPOBA-
Jla TEPPOPUCTUYECKUE AKThI KaK YIrpo3y MeXIyHapOAHOM 0€30MacHOCTH U MHUPY U IepeMecTHIa
3TUM aHTUTEPPOPUCTUYECKOE B3aUMOACHCTBHE MO/l HEYKOCHUTENIBHYIO K UCIIOJIHEHUIO JUISl BCEX
ctpad masy 7 Ycrasa OOH.

[Toaxmiouenne CoBeta be3omacHOCTH K aHTUTEPPOPUCTHUECKONW paboTe YKpPEnUIo poiib
OOH B 60pB0e€ C TEPPOPU3MOM B LIETOM.

C ocnoBanuem Cosetom be3onacnoctu Kontpreppopucrtuueckoro Komurera (KTK) 6511
CO3J1aH METO]] BCECTOPOHHETO MOHUTOPHHTIA 3a o0ecrniedeHrneM ctpaHamu-awieHamu OOH o0s3a-
TEJBCTB 110 OCHOBHBIM 12 KOHTPTEPPOPUCTUUECKUM KOHBEHIUSM.

Pa3BuBaroTcsi 1 MHbIE MOHUTOPUHIOBBIE MeToAbl CoBeTa be3onmacHOCTH B aHTUTEPPOpPH-
ctuueckoM HanpasieHud. K npumepy, KTK, neicrByrommii cornmacHo pesomoonnn Nel267 Cosera
0€301acHOCTH, HECET OTBETCTBEHHOCTh 3a COOJIO/IEHHE PeKUMa CAHKIUI COITIaCHO coOupaeMo-
My UM CIMCKY MPECTYNHbIX WIeHOB ABMKeHUs «Tannban» u «Anp-Kauael», a Takxke npuyact-
HBIX K UX MPECTYIHBIM JESIHUAM IOPUANYECKUX U (PU3MUECKUX JIUL], IPYTUX CTPYKTYyp. [TaBHas
¢ynkuus KTK, opranuzosanHoro no pesomtoruu Nel540, - ycraHOBIeHHE 3aCI0HA AT OPYKUS
MacCOBOTO YHHUUTOXKEHUS, C TEM YTOObI OHO HE MOIJIO MONACTh B PyKH HErOCY1apCTBEHHBIX Opra-
HU3ali, KpUMUHAJIBHBIX JIEMEHTOB U B MEPBYIO OU€peab TEPPOPUCTOB [2, c. 21].

AHTtuTeppopuctuueckue pezomonnn Cosera, nesatenbHocTs KomuTera n Ipyrux ero Mo-
HUTOPUHTOBBIX (DYHKLUH BO MHOTOM CIIOCOOCTBOBAJIM YIYUIIEHUIO KOHBEHIIMOHHBIX MPABOBBIX
HOPM U MX peaju3aluu OOJBIIMHCTBOM CTpaH.

Oco0060 3TO OLIYTUMO Ha HaMpaBlIeHUH MPOTUBOJACHCTBUSA (PMHAHCUPOBAHUIO TEPPOPU3MA,
rae Bo BzaumonencTBuu ¢ DADT u [pynmoil KOHTPTEPPOPUCTUIECKUX ACHCTBUIA, paboTaromiei
H0J] PYKOBOJCTBOM «OOJIBIION BOCBMEPKI», YIAJI0Ch HAJICTPOUTD TNIaBHBIE ITapaMeTphl OTBEUAlO-
et kouBeHMu OOH 1999 roga u 06pa3zoBarh 1eHCTBEHHYIO MEXIyHAPOAHYIO CUCTEMY IPOTH-
BOOOpCTBa (PMHAHCOBBIM MOANUTKAM TEPPOPUCTUUYECKON MPECTYMHOCTH.

ITox pyxoBoacteom KTK, Bo B3aumMoaelcTBUM ¢ COOTBETCTBYIOIMMH OpraHaMu «OOJIbLION
BOCbMEPKIN», PETHOHAJIbHBIE OPraHnU3alui C(HOPMHUPOBAIU HOBBIE HAMPABIECHUS - OKa3aHHUE IO-
MOILM PAa3BUBAOLIMMCS TOCYIapCTBaM B HapalllUBaHUU UX aHTUTEPPOPUCTHUYECKON BO3MOXKHO-
CTH, MOATATMBAHME UX HAa BBICOKUN ypOBEHb COTPYJHHYECTBA B IPOTUBOCTOSHUU TEPPOPU3MY,
OCHOBHBIE HAIIPABJIEHUsI KOTOPOT'O YCTAHABIMBAIOTCS aHTUTEPPOPUCTUYECKON KOATUIMEN CTpaH.

Pecny6muka Kazaxctan B cocrae OOH peann3oBbIBaeT AedTeNbHOE B3aUMOJEHCTBUE C
JPYTHMMH TOCYAapCTBaMU IIyTEM MPENOCTABICHNS HALIMOHAJIBHBIX 0T4eTOB KOHTpTeppOpHrcTHYE-
ckomy komutetry Cosera besonacnoctn OOH o BbInoONHAEMOM B pecnyOiauKe KOHTPTEPPOpU-
CTHUYECKOH AESITENBHOCTH IO BoIpocaM HcnosiHeHus pesomounn Cosera bezonacnoctn OOH
Ne 1374 ot 2001 roma, mpou3BOAUTCS OOMEH NaHHBIMH IO OCYIIECTBICHUIO MPOTHBOACHCTBHUS
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TeppopusMy B apyrux crpaHax. Ha ocHoBanunu ITocranosnenus IIpaBurenscrBa PK «O mepax
no BeimonHeHuto pesomntonnu Cosera besonacnoctt OOH Nel1374 ot 28 centsi6ps 2001 ronay,
yrBepxkaeHHOro 15 nexadpst 2001 rona Ne 1644 [3], opunmansasiM opranam Kasaxcrana BBepe-
HO BBINOJIHUTH 00513aTeIbHbIE MEPHI 110 HEJOMYIIEHHUIO U POTUBOIEHCTBUIO TeppopusMmy. [locie
YTBEPKACHUS YKa3aHHOW PE30JIIOLMU M C yUYE€TOM PYKOBOJSIIMX IIPUHLMIIOB U nosnokeHui Ko-
mutera CoBera bezonacnoctn OOH 1o npoTuBONENHCTBUIO TEPPOPU3MY YTBEpxkIeH 3akoH PK
«O BHECEHMH JIONOJHEHWM M M3MEHEHMH B HEKOTOpble HOpMaTuBHbIE akThl PK mo Bompocam
IIPOTUBOAEICTBHS TEPPOPU3MY», B TOM unciie B 3akoH PK «O nmpoTuBoaeiicTBUM TEPpOpU3MY» U
VYronosnsiii Koneke PK, onpenenstonmil yKeCTOUeHHE CTENIEHN HAKA3aHUS U YTOJIOBHOM OTBET-
CTBEHHOCTH 3a OpPraHU3alHIO0, YIIPABICHUE U COyYacCTHE B TEPPOPUCTUYECKUX AKTAX.

Coset bezonmacnoctn OOH kaxnplil rox npenocrasiser Ka3axcTaHy CIIMCOYHBIN COCTaB
MEXYHAPOIHBIX TEPPOPUCTUUYECKUX OOBEIUHEHUI, NHOCTPAHHBIX TEPPOPUCTOB U CBEJCHUS O
IOPUJIMYECKHUX U (PU3MUYECKUX JIMIaX, HA OCHOBAaHMM OAHKOBCKHX (DMHAHCOBBIX CUETOB KOTOPBIX
BO3MO)XKHO OCYIIECTBJICHHE (PMHAHCHPOBAHUE MEXIyHApOAHOro TeppopusMa. Ha ocHoBaHuM
sToro nocrosiHHbI [Ipencrasurens Pecyonuku Kazaxcran npu OOH B exeronnom otuete Kon-
Tpreppopuctudeckomy komutety Cosera besonacHoctu OOH nndopmupyer 06 utorax nmposep-
KU [IEPEJaHHBIX CIIHCKOB.

Hama pecny0nmka Takke 3aHUMAeT akKTUBHYIO MO3UIMIO 10 oTHoIeHuto k OOH, naunum-
Upys OPraHU3aLMI0 OCYILECTBIATh HauOosee JesTeabHble BIUSHUS B chepe MpOTHBOAEHCTBUS
MEXyHapOIHOMY TEpPPOPHU3MY. DTO KpaiiHe He0oOXOAMMO B TOPSUYUX TEPPOPUCTUUECKUX MECTAX
IenTpansHoii A3zun, rae OOH pacnonaraercs He Ha CTEPKHEBBIX NO3ULIMAX. MBI o AepKUBacM
Touky 3peHust M.C. AmumOaeBa, nosararouero, 4to: «B omwkaiimue 4-5 et OyaeT HeCKOIbKO
nepecMmarpuBarbes poib OOH u qpyrux MexIyHapoIHbIX OpraHu3aluii, odecrneunBaromumx oes-
onacHocTh» [4, ¢.57].

Ka3axcran Hepenxo mpexacrasiasier B OOH u unHTepecsl Takux opranusanuii, kak CHI,
OJIKB, HIOC, npenocTaBiiss JOKIaabl B cepe MPOTUBOAECHCTBUS MEXKYHAPOIHOMY TEPPOPH3-
My u Oe3zomnacHocTH B LleHTpanbHol A3um Ha oOmux nedatax u 3acenanusx Cosera besomac-
Hoctu OOH 1o yka3zanHoi npoOnemaruke. B nannbix noxnagax Kazaxcran Hepeako Oeper Ha
cebsl MOTHOMOYMSI 32 COJACHCTBUE PErMOHANIBbHOM OpraHU3aly MO T€M WIM MHBIM JAEHCTBUIM
KonTpreppopuctuueckoro komurera Coera bezonacnoct OOH, npenaraer nomols B chepe
HNPOTUBOJEHCTBUS TEPPOPU3MY OT MMEHHU OpraHM3alUi, PacloNOKEHHBIX B KaKUX-THM00 peruo-
Hax. B nanbHelmem KazaxcraH pealn30BbIBACT HAUIEKAILYIO [TOJIMTUKY B PETMOHAJIBHBIX Opra-
HU3aLUAX C LIEJbI0 UcTonHeHns pekoMennanuil Cosera bezonacnoctn OOH, BO310KEHHBIX Ha
noao0HbIX 3acenanusx Pecnyomuke Kazaxcran.

Co3nannsiit B 1993 rony HanmonaneHslit ieHTp 6topo MuTtepnona PecnyOnuku Kazaxcran
(HIIBU PK) Ha camoMm Jiene 10Ka3bIBAET, UTO SBISETCS 003aTeIbHOM CTPYKTYPOM B OT€UECTBEH-
HOM CHCTEME IIPaBOOXPAHUTENBHBIX OPIaHOB CTPAHBI, M €TI0 POJIb B IPOTUBOACUCTBUHU C IPECTYII-
HOCTBIO KpailHe 3HaYUTEIIbHA.

TBepno MOXXHO CcKka3aTh, 4TO BxokieHHe Kazaxcrana B cocras MHTepnona u ocHOBaHHE
HIIbU PK nanu BO3MOXXHOCTB Halllel CTpaHe UCIIOMHSATH CYIIECTBEHHBIN 00beM B3aUMOACHCTBUS
U COTPYAHMYECTBA IIPAaBOOXPAHUTEIBHBIX OpraHoB Ka3axcraHa ¢ MeXIyHapOIHBIMH KOJUIEraMH
B COCTaBE JIaHHOW COJIMHON MEXIyHApOIHON OpraHu3aluy.

Bosnukna peanbHas BO3MOXKHOCTH uyepe3 bropo mpuHHMarh KONMUM pa3HOOOpasHBIX J0-
KyMEHTOB, aJ[pecoBaTh 3alPOChl, HAXOJUTh MeCTa MPeObIBaHUs pa3bICKMBAEMBIX JHI U T.I. B
coBpeMeHHoe Bpems HIIb Murtepnona B Kasaxcrane oCymiecTBIISIET €710BOE COTPYAHUYECTBO
C MPaBOOXPAHUTEIbHBIMU OpraHaMu 47 rocyaapcTB, CTPEMsCh MOTHATh IPPEKTUBHOCTh CBOECH
JeSITeIbHOCTH MOCPEACTBOM BBITOAHOTO ISl BCEX B3auMooOMeHa [5].

HIIBU PK Bxomut B ctpyktypy MBJI PK 1 ynmomnomoueHo obecrieuuBarh MeKIAYHAPO-
HO€ B3aUMOJIEHICTBHUE NTOIPa3AeI€HUI OPraHOB BHYTPEHHUX JIEJ C COOTBETCTBYIOIMMU OpraHaMu
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cTpaH-wieHoB VHTepnoia B MPOTUBOAECHCTBUM MPECTYIHOCTH, B 00€CIIEYeHUH HALMOHAIBHOIO
3aKOHOJATENbCTBA, IPUHIIUIIOB M HOPM MEXIYHAPOIHOTO MpaBa U OOLIeNPU3HAHHBIX CBOOO U
npaB 4enoBeka u rpaxkganuHa. B obmem, HIIBU PK pykoBoactByercst B cBoell paboTe 3aKo-
HOJATEIbCTBOM M APYTMMH NPaBOBbIMU akTamu KazaxcraHa, MeXIyHapOIHBIMHM JOKYMEHTaMH,
paTtuUIMPOBaHHBIMU Halllel CTpaHOU, YcTaBoM, puka3amMu U uHcTpykiusiMu MBJL PK u [Toso-
*eHueM o HanmonanbHOM neHTpaigsHoM Oropo MuTtepnona B PecnyOnuke Kazaxcras [6].

N3y4eHne cOBEPIIEHHBIX B HEABHEM IIPOIJIOM TEPPOPUCTUUECKUX aKTOB XapaKTEPU3YET-
Csl pOCTOM TEeHJICHIIMU NonuTH3aui. HeBo3MoKHO He 0OHApYKUTh U TOT (DAKT, UTO B COBPEMEH-
HOE€ BpeMs M3-3a MPUHATHUS OLIMOOUYHBIX YIIPABICHUECKUX, a MHOTA U MOJUTUYECKUX pPEIIeHU
10 COLMANIbHBIM, IPABOBBIM, SKOHOMUYECKUM U UHBIM MTPOOJIeMaM, MPSMO OTHOCSIILIUMCS K KH3-
HeJIeATeNIbHOCTU KaKOro-JIn00 rocyaapcTBa, COBEpIIAETCS MpoLecc 00beJUHEHUSI TEPPOPUCTOB,
MPOM3BOJAMMBIH 110]] MPU3BIBOM HAIMOHAIBHO-0CBOOOAUTEIBHOTO JBMXKEHUS, C ONPEIeICHHBIMU
NOJUTHYECKUMU 3ajadamu. Eciim B cBoe BpeMsl OJUTHYECKUE TEPPOPUCTBI HE OTHOCHUIIUCH K
KPUMMHAJIBHBIM JIMIaM, TO HA CETOHs MOJUTHYECKUN TEPPOPU3M LIEIUKOM U TOJTHOCTBIO 00be-
JUHSETCS C YTOJIOBHOM MTPECTYIHOCTBIO.

HesrensHocts rocynapetB CHI™ u Pecniy6nmku KazaxcTaH B ero coctaBe co cTpaHaMu, BXO-
JAIIMMHU B CTPYKTypy MHTepnona, nokasasna, 4To peTHOHAJIBHBIE U YHUBEPCAIBHBIE CONNIALICHMS
caMu He MOTyT oOecrneuuTs 3P PekTUBHON U BceoObemmomel 00pbObl ¢ MEKAYHAPOAHOH Tpe-
CTYIHOCTBIO. [IepBONpHUYMHON TAKOTO MOJIOKEHUS [IEN SIBJISIETCSI OTCYTCTBHE B IIPAaBOBBIX HOpPMax
CTpaH eAMHOOOPA3HOM peraMeHTaluy IPeceueH st U PeaypexAeHUs OpraHU30BaHHOM TpaHC-
HAIlMOHAJIbHOW NPECTyNMHOCTH. Ba)kHEWIIMM METONOM MX peaju3alud U SBISIOTCS MEXIyHa-
pozHble 10roBophl. TyT peub MOXKeT UATH 00 YHU(UKALIUK PABOBBIX HOPM CTPaH, BXOJAIINX B
coctaB MHTepnona, mo BorpocaM 00pbObl C MEXTYHAPOAHOM NMPECTYMHOCTBIO.

Kazaxcran c ssuBaps 1992 roga cran nonnonpasHsiM wieHoM OBCE. BxoxieHue B JaHHYO
OpraHu3aIuIo ObIJIO MPUHATO W3-32 CTPEMIICHHSI Halllel CTPpaHbl JAesTeIbHO y4acTBOBATh B 00IIe-
€BpONeCKON MOTUTHYECKOH KU3HHU, TO3BOJISIONIEH (POPMUPOBATH U PEATU30BbIBATH HA IIPAKTHKE
MIO3UILMH, 03BYYEHHBIE B XEJIbCUHCKOM 3aKIFOUUTENBHOM akTe 1975 rona u MHBIX HOPMAaTHBHBIX
JOKyMeHTax opranuzauuu. B suBape 1999 roxa B . Anmarsl 66101 oTKpHIT Llentp OBCE.

Hamu nipeniaraercs Te3uc o Tom, uto oopazoBanue EBpaszuiickoii rpynmnsl (EAD) mo 6opnoe
C Jlerajn3alueil IpecTynHo J0O0BIThIX JOXOJ0B U (PMHAHCUPOBAHUEM TEPPOPHU3Ma, KOTOPOE OBbLIO
npeanoxeno Pecry6nukoit Kasaxcran niast pa3paboTku 3((eKTUBHBIX MOAXOA0B K pean3aluu
IpUOpUTETHBIX 3a1ad EAI' ¢ y4eToM HallMOHAIBHBIX MHTEPECOB, IOMOKET MOBBILICHUIO aBTO-
putera EBpazuniickoii rpynnsl n Ka3axcrana 1o Bonpocam B3aUMOJAEHCTBUS U COTPYIHUYECTBA C
NpOoQUIBHBIMU PETHOHATIBHBIMU U MEXYHAPOAHBIMU CTPYKTypaMH B cepe MpOTHBOAEHCTBHS
(MHAHCUPOBAHUIO TEPPOPHU3MA.

CylecTBEHHYI0 POjlb B peaan3aluy CTPATErMH MPOTUBOAECHCTBUS MEKIYHAPOIHOMY TEp-
popusmy urpaetr HATO, HO He ToNbKO B Bue OO€BOM, BOGHHOM CHIIBI, @ C YUE€TOM COBEpLICH-
CTBOBaHMs Ha ceropHsmHui neHb crparerud HATO, ¢ noreHuuanabHbIM (OPMUPOBAHUEM TaK
Ha3bIBAEMBIX «CIEIUAIBHBIX aHTUTEPPOPUCTHUECKUX BO3MOXKHOCTEN».

Pa3BuTuio Mex1yHapoIHOTO COTPYIHHUYECTBA TOCYAapCTB Oy/1eT OKa3bIBaTh COACHCTBUE CO-
3nanue B coctaBe OBCE no koopauHanuy NpoTUBOAEHCTBUS OPraHU30BAHHOM MIPECTYITHOCTH U
JPYTUM 0C000 OMACHBIM BHJ1aM YTOJIOBHBIX IPABOHAPYLIEHUI HA TEPPUTOPUH CTPAH-YIaCTHUKOB
CHI pernoHajibHOTO MMOJpa3IeJIeHuUs 110 KOOPAUHALIMY IPOTUBOACHCTBUS HE3aKOHHOMY 000pOTYy
IIPEKYPCOPOB U HAPKOTHKOB M €TI0 CTPYKTYPHOM ONlepaTUBHOM rpynisl B L{eHTpanbHO-A3uaTckoM
HaIpaBICHUM.

[TpobnemMbl MPOTHBOAEHCTBUS MEXIYHAPOTHOMY TEPPOPU3MY HPUUUCIAIOT K YUCIY 0C000
aKTyaJIbHBIX U BaXXKHBIX JUIsl cTpaH-ydyacTHUKOB CHI. ®opMbl, IPpUHIMIIEI U HANIPABIEHUS COTPY.I-
HUYECTBA B IPOTUBOACHCTBUH MEKIYHAPOIHOMY TEPPOPHU3MY 00s3aHBI IPUMEHSTHCS C yUETOM Xa-
paktepHbix ocodernnoctelr CHI. Tak, MoskHO ObL10 Ob1 AU depeHInpoBaTh MPUHIUI TAPTHEPCTBA.
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Viyumenue corpynandectsa rocynapcts CHI' B npoTUBOAECTBUM MEXKTyHAPOJHOMY TEP-
POpPU3MY MOMKET NMPOU3BOJUTHCS 110 HECKOJIBKUM HAIIPAaBJICHUSIM. B CBS3U C 3TUM HY)XHO CKOH-
LEHTPUPOBATh YCHJIUS Ha COBEPILICHCTBOBAHUHU 3aKOHOB B JJaHHOM obOnactu. Bropoe Hampasie-
HUe pocTa 3PPEKTUBHOCTH COTPYIHUUYECTBA B IPOTUBOAECHCTBUH MEXKYHAPOIHOMY TEPPOPUIMY
- COBEpULICHCTBOBAHUE YIIPABIECHUYECKON AEATEIBHOCTH. BaykHel1as posb B 3TOM IPOLECCE OT-
BoauTcs AHtuteppopuctudeckomy 1eHTpy CHI. Heobxonumo obecrieunBarh €ro ajanTaiuio K
CTPEMUTEIBHO MEHSIOLIENCS TAKTUKE U CTPATErMy MEKIYHAapOAHOIO TEPPOpPHU3Ma.

MopnenbHbIi 3akoH cTpaH-ydacTHHKOB CHI' mo mpoOnemam npotuBoneiicTBust puHaHCH-
POBAaHHIO TEPPOPHU3Ma BHICTYIAET KaK JIMHAMUYHO Pa3BUBAIOLIUICSA U Pa3BEPHYTHIN KOMILIEKC
IIPABOBBIX HOPM, KOTOPBIN NIEPUOANUYECKH COBEPILIEHCTBYETCS C yUETOM COBPEMEHHON TUHAMUKH
U TEHJCHIUN TEPPOPUCTUUECKOM AESITEIbHOCTH B CTpaHax Bcero mupa. OH popMupyeT TBepAblil
(byHIaMEeHT Ul COOTHOILEHHsI 3aKOHOJATeIbCTBa B cTpaHax-ydyacTHukax CHI' B obnmactu mpo-
TUBOAEWUCTBUS (PMHAHCHPOBAHHUIO TEPpOpU3Ma Ha Hayaje OOIIMX YHHBEpPCAIbHBIX MPUHIHUIIOB,
0COOEHHOCTEN HALIMOHAJIBHOTO 3aKOHO/IATENbCTBA U HOPM MEKYHAPOIHBIX aKTOB.

Takum 00pa3zoM, B 3aKJIFOYEHUH HAYyYHOM CTaThU, Mbl MPUILIN K CIEAYIOIIUM BBIBOJAM U
IIPEIOKEHUSAM:

1.C ydyeroM 00bII0N OOLIECTBEHHON ONMACHOCTH MPECTYIUIEHUH, CBSI3aHHBIX ¢ «(pUHAH-
CHUPOBAHUEM TEPPOPHU3Ma», Uil HOPMAJIbHOTO (YHKLIMOHUPOBAHHS MEXIyHapOIHBIX OTHOILE-
HU, HEOOXOIMMO OTHECTH TAaKHe MPOTUBONPABHBIE IESHUS K MEXKAYHAPOIHBIM MPECTYILICHUSIM
C OIIPENEICHUEM €T0 K IOPUCAUKINY MeXIyHapOIHOTO YyTOJOBHOTO Cy/a.

- CyObeKTamMy PeCTyMHOTO JAesIHUS IeTHUS - «(PUHAHCUPOBAaHUE TEPPOPU3MA» MOTYT ObIThH
HECKOJIBKO rOCYIapCTB, UX OPraHU3alluu U TOCYIapCTBEHHBIE CIIy’KalllUE, a TAK)KE HENPABUTEIb-
CTBEHHBIE OpTraHbl U YAaCTHBIE JIMLIA, IPECIEAYIOUE CBOU IPECTYIIHBIE LEIIH.

2. llenecoobpa3Ho NPUHSATH 3a OCHOBY cyliecTByomue B EBponeiickom Coro3e cranaapTsl
NPOTUBOJICHCTBUS (PMHAHCUPOBAHUIO TEPPOPUCTHUECKUX OpTaHU3ALUM IS CO3aHUs MEXyHa-
POZHBIX MPUHIMIIOB OOPHOBI YKa3aHHBIM MPECTYIHBIM JIEIHUSAM Ha YHUBEPCAJIBHOM CTaTyCe.

3. MexayHapoqHbIM OpraHM3alUsIM HE yoaeTcsl celdyac JOCTHYb COMIACUsl B OTHOLLIEHUU
npo0IeMbl, pelIeHrne KOTOpoi Moo Obl 1aTh 3aKOHOJATEIbHOE MPABO OTHOCUTH TY WU HHYIO
IPYNIIMPOBKY WM OPraHU3aLUI0 K TEPPOPUCTHUECKOH. Mcronb3yemblii BO MHOTUX IMOHATHAX
MEXIyHapOIHOTO TEPPOPHU3MA METOJ ONIPENEICHHS MOTUTUYECKUX 1I€JIel HE 1aeT BO3MOKHOCTb
OTJIIMYUTB €r0 OT UHBIX BUJIOB IOJIMTUYECKONW OPraHU3alluU, K IPUMEPY, OT HallMOHAJIBHO-0CBO-
O0UTENBHOMN 1EATEIbHOCTH.

4. B nHacrosiiee BpeMsl MEKIYyHApOAHBI TEPPOPU3M TECHO IEPEILIETEH C IPOLIECCAMU
00aau3alyy, psija U3 HUX COACHCTBYIOT (POPMUPOBAHMIO OTAEIBHBIX aCIIEKTOB TeppopU3Ma Ha
MEXyHapOIHOM YPOBHE, TaK, HallpUMep, TEPPOPHUCTHI YCTAHOBUIIM MEXly COOO0M TECHBIE CBS3H
Ha HALlMOHAJIbHOM, PETHOHAJIBHOM M IJIO0AJIbHOM YPOBHSIX, KPOME 3TOT0, HaOIIOIAaeTCsl B3aUMO-
JENCTBUE TPAHCHALIMOHAJIBHON IPECTYITHOCTH C MEXIyHAPOIHBIM TEPPOPU3MOM.

5. OnHUM U3 mperpaj Ha MyTH YCTaHOBIEHUS 3()()EKTHBHOTO MEKIYHAPOIHOIO COTPYAHU-
4eCTBa KaK KJII0YE€BOT'0 BOIIPOCA B IPOTUBOAECHCTBUH MEXTyHAPOJIHOMY TEPPOPU3MY, KaK IIOKa3a-
JI0 UCCIIE0BAaHNE MEXAaHU3MOB U (hOpM OOPHOBI C TAKUM SIBIIEHUEM, OTHUM U3 [TPErpaj] Ha yKa3aH-
HOM ITyTH SBJISIETCS HEKOHKpPETHOE (hOPMHUPOBAHME KOHIIETITYa bHBIX MPABOBBIX HOPM JTAHHOI'O
COTPYIHHMYECTBA, TOIAA KaK OHHM JOJKHBI YETKO U HEJIBYCMBICICHHO BKJIIOYATh B CE0s1 OCHOBHBIE
HPUHIUIBI, (GOPMBI U HAIIPABJIEHUS B3aUMOJICHCTBUS.
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Teppopusmai Kap:KbLUIaHABIPYFa Kapchl ic-KUMBbLI cajacbiHAarbl Kazakcran
Pecny0inKachbIHBIH XaJbIKAPAJIBIK BIHTBIMAKTACTHIFbI

Amngarna. FeuibiMu MakajaHbIH ©3EKTUIIr Ka3ipri yakbITTa JIAHKECTIKKE KapChl iC-KMMBUT Mace-
Jenepi 9NeMIiK KoFaMa epeKiie MaHbl3Fa ue 0onapl. TeppopHCTiK ic-opeKeT aJeyMeTTIK KaFaaibl MeH
YIThIHA KapaMacTaH KOFaMHBIH OapiIblK TONTAPbIHBIH MYAeNepiHe KaTbICThI Ka3ipri 3aMaHfbl aca KayinTi,
KypAesi 00JnKaHaThIH KbUIMBICTAPIbIH KaTapblHaa TaHbUIaaAbl. TeppopusM OYKiJ oJeM/e Tapaity ayKbIMbl-
Ha Kayill TOHIIPETiH 9pTyp:ii Typre aifHanaabl. TeppopucTik malysuinap xahaHIblK Kupayaap MEH Karl-
nai agam KypOaHaapbIHa aliblll KeJIel,enaep apacblHaa TYINITaHAbIK SJIeMIIK KaFaal TyFbI3abl, COFbICTHI
apanaatansl. Onapasl skacay Kayli KOFaMabl Y3IIKCi3 KepHeyae, ajl aaaMAapibl KOPKbIHBILITA YCTaHIbI.
Kasipri yakpitra Cupust men Mpaxra Oonbin xatkan «Vcimam MemiieKeTi» Aell aTajaThlH TePPOPHUCTIK
yibIMMEH Kypecke OaitnanbIcThl Oenriii okuranap Eypomna Memiiekertepine xoHe OYKia oJeMOONbIHIIA
(AKIL, Eruner, Mugone3us xoHe T.0.) TEPPOPUCTIK aKTiIep KaHJaH[IbI, OyJ1 MEMJICKETTEH LIYFbUI Kap-
CBI TYPYABI Tajar eTe/li, TEPPOPUCTIK aKTUICPAIH KOJIBbIH KeCy YLIIH OaplblK Kypajaapasl )KYMBUIIBIPYFa
HIAKBIPAIbI.

MakaJsia aBTOpbIHBIH HETi3I1 MaKcaThl Ka3ipri XaJlblKapalblK TEPPOPU3MHIH MaceseepiH MpaKkTHKa-
JIBIK HET137Ie KMHAKTAy, OHBIHMOHI1,0HBIH aemM/eri skoHe Kazakcran PecryOnukachiHaarbsl KOpiHiCTEpiHiH
HaKTBl MbICAJIAPbIH aJIFa TapTa OTHIPHII, KbI3MET €Ty EPEKILEIIKTEPiH aHbIKTay OOJIBII TaObLIA b

OJIeyMETTIK HbICAaHAAP/Ibl 3ePTTEY/IiH JKaNIIbI 9JiCTEpi, aTal alTKaHaa, KYPbUTBIMABIK-(QYHKIIMOHAT-
JBIK Taay, )KyHemiK Ke3Kapac, dJIeyMETTiK MPoLecTep MEH KYObUIBICTAPAbI TaJAay/AbIH KNIl FHUIBIMU
NPUHIMIITEP] 9/IICHAMABIK >KOHE TEOPHUSUIBIK HET13 OOJIBIN TaObLIadbI.

Tyiiin ce3aep: TeppopusMal KapkbulaHaelpy, bipikken ¥nrrap ¥iibimbl, Kayinci3mik keHeci,chbl-
PTKBI CasiCH KBbI3MET, TEPPOPU3MIE KapCchl KOMUTET, IHTEPII0]1, TeppOpU3MIe Kapchl iC-KUMBLI.
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Kazakh Humanitarian Law Innovative University, Semei, Kazakhstan

International cooperation of the Republic of Kazakhstan
in countering the financing of terrorism

Abstract. The relevance of the scientific article is that in modern times, the problems of countering
terrorism have acquired a special significance in the world society. Terrorist activity is recognized as one
of the most dangerous, difficult to predict crimes of our time, which concern the interests of all circles
of society, regardless of their social status and national identity. Terrorism is being transformed into an
increasingly diverse form with an alarming spread throughout the world. Terrorist attacks cause global
destruction and mass loss of life, create a hostile world situation between countries, provoke wars. Threats
to commit them continuously keep society in suspense, and people in fear. The well-known events currently
taking place in Syria and Iraq, related to the fight against the terrorist organization so-called «Islamic
state», intensified terrorist acts in European countries, and around the world (the United States, Egypt,
Indonesia, etc.), which requires urgent counteraction from the state, call for mobilization of all means to
prevent terrorist acts.

The main purpose of the author of the article is to generalize the problem of modern international
terrorism on a practical basis, its essential features, features of functioning with the involvement of specific
examples of its manifestation, both in the world and in the Republic of Kazakhstan.

The methodological and theoretical basis was the General methods of research of social objects,
namely structural and functional analysis, system approach, General scientific principles of analysis of
social processes and phenomena.

Keywords: financing of terrorism, United Nations, security Council, foreign policy, counter-
terrorism Committee, Interpol, counter-terrorism.
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The constitutional review in the worldwide countries, issues of development and
improvement

Abstract: In this article, the first formation of constitutional jurisdiction in the world is
closely connected with the history of constitutional control in Europe. One of the sources of the
constitution is the desire of monarchs to limit their absolute powers, and the basis of any political
system should be the recognition of fundamental human rights, as well as the right to freedom and
property. This indicates that these rights can be properly implemented if they are guaranteed and
protected by a clear and written constitution. These rights must also be protected by the state itself.
In a modern state governed by the rule of law, the first remedies are judicial and constitutional
justice. A constitutional review was made with the introduction of written constitutions, and it was
clear that the highest form of legal protection of the constitution could also violate the constitution
through government regulations.

Key words: formation of constitutional competence, judicial justice, world constitution.
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The first formation of the constitutional jurisdiction in the world is inseparable with the
history of Constitutional review in the European countries. One source of constitutionality is the
tendency to limit the absolute powers of monarchs. The basis for any political system must be the
recognition of basic human rights, and personal freedom and private property. These rights are
possible to be implemented appropriately when the rights are guaranteed and protected by the
material and written constitutionality. Above rights have to be protected even against the State
itself. In a contemporary State governed by the rule of law, the first legal remedies are the judiciary
and constitutional justice. The constitutional review was established with the introduction of
written constitutions, and is the highest form of the legal protection of constitutionality was
introduced the realization that regulations of State bodies can also violate the constitution.
Historical steps in the development of systems of constitutional review: 1. Up to the World war I
2. The development between the two wars /Austrian era/ 3. The development after World war 11
4. A new period of development in the 70’s 5. The development in the New Democracy countries
1. The development up to World War I Certain elements of constitutional review go back as far as
the year 1180, i.e. to the old German Reich. At first the corresponding judicial bodies dealt
primarily with jurisdictional disputes between individual rulers and partly even with infringements
ofrights. Certain elements of constitutional review kept emerging under different forms throughout
German legal history, until it was introduced in the present sense of the word with the Weimar
Constitution. Some initial elements of constitutional review can be seen already in the Federal
Constitution of Switzerland of 1848, Norway dating from 1890. Romania introduced constitutional
review before World War I following the American model. While the modern English legal system
knows no constitutional review. English legal history does include some of its elements, i.e. the
principle of the supremacy of the Constitution dates back to 1610 and is of essential significance
for the development of constitutional review in England. Another example of an English
contribution to this development is the impeachment originating in the late Middle Ages. Ideas
about the supremacy of the Constitution and the right to judicial review spread from England over
to the United States. The decisive impact on the development of constitutional review was exerted
by the famous Marbury v. Madison Case1803. The Supreme Court arrogated the power of judicial
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review concerned with the conformity of statutes with the Constitution. This gave a basis for the
enforcement of the power of the American Supreme Court to carry out the judicial review of
statutes. 2. The development between the 2 wars /»the Austrian period»/ The Constitution of 1920
marks the foundation of the Austrian Constitutional Court with the exclusive power to review the
constitutionality of statutes (at first, however, only of a preventive nature), following the work of
the Austrian legal theorists Adolf Merkl and Hans Kelsen. The Austrian model, before World War
IT constitutional review was introduced in the following countries: Czechoslovakia(1920),
Liechtenstein (1925), Greece (1927), Egypt (1941), Spain (1931) and Ireland (1937). 3. The
development after World Warll From the theoretical point of view, the constitutional review was
able to develop only when instead of the principle of the sovereignty of the Parliament there
prevailed the idea of the supremacy of the Constitution and where constitutional review is
performed by a special body, independent of the legislative and executive power. On the other
hand, constitutional review also involves the principle of 58 the vertical separation of powers.
Therefore, most countries introduced constitutional review directly after World War II (previously
this had been a specialty of American law), including Brazil (again in 1946), Japan (1947), Burma/
Myanmar (1947). Italy (1948), Thailand (1949), Germany (1949), India (1949), France ( 1958),
Luxembourg, Syria (1950) and Uruguay (1952). In addition, constitutional review spread with
different practical efficiency in Asia, Central and South America and Africa. 4. A new period of
Development in the 70’s This period was marked with political changes in certain South European
countries which introduced constitutional review upon the abolition of dictatorships: Greece
(1968), Spain (1978), and Portugal (1976). In this period constitutional review was also introduced
in the following countries: Cyprus (1960), Turkey ¢ 1961). Algeria (1965), former Yugoslavia
(1965), as well as in Slovenia and other federal units of the former Yugoslavia (1963). 5. The
development in the New Democracy countries Subsequent development involves the introduction
of constitutional review in the central and Eastern European countries and the Commonwealth of
Independent States. The introduction of constitutional review entails the dissolution of the former
principle of the unity of powers, in view of which the then socialist systems as a rule did not have
any constitutional review. From the institutional point of view, it is possible to distinguish different
MODELS of constitutional/judicial review, as follows: 1/ The «American» - judicial Review
Model (based on the Marbury Case (1803), dealt with by the Supreme Court of the United States,
and on John Marshall’s doctrine), where under constitutional matters are dealt with by all ordinary
courts (a decentralized or diffuse or dispersed review) under ordinary court proceedings. It is a
specific and a posteriori review, whereby the Supreme (high) Court in the system provides for the
uniformity of jurisdiction. This system was adopted by the following countries: In Europe:
Denmark, Estonia, Ireland, Norway, Sweden; In Africa: Botswana, Gambia, Ghana, Guinea.
Kenya, Malawi, Namibia, Nigeria, the Seychelles, Sierra Leone, Swaziland, Tanzania; In the
Middle East: Iran, Israel; In Asia: Bangladesh, Fiji, Hong Kong ‘(until I July 1997), India, Japan,
Kiribati, Malaysia, the Federal States of Micronesia, Nauru, Nepal, New Zealand, Palau, Papua
New Guinea, Singapore, Tibet, Tonga, Tuvalu, Vanuatu, Western Samoa; In North America; In
Central and South America: Argentina, Bahamas, Barbados, Belize. Bolivia, Dominica, the
Dominican Republic, Grenada, Guyana, Haiti, Jamaica, Mexico, St. Christopher/Nevis, Trinidad
and Tobago. 2/ The New (British) Commonwealth Model Mauritius-This model cannot be
classified either under the American or the European model. It is characterized by a concentrated
constitutional review under the jurisdiction of the Supreme Court consisting of ordinary judges
without political nomination; as a rule, it involves preventive (a priori) review and the consulting
function of the Supreme Court, although a posteriori review is also possible; decisions take an
erga omnes effect. 3/ The «Austrian» (Continental) - Constitutional Review Model (based on
Kelsen’s Model of 1920, involving the interconnection of the principle of the supremacy of the
Constitution and the principle of the supremacy of the Parliament), where under constitutional
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matters are dealt with by specialized Constitutional Courts with specially qualified judges or by
ordinary Supreme Courts or high courts or their special chambers (concentrated constitutional
review) in special proceedings. In addition to the a posteriori review, a priori review is also
foreseen. The decisions have an erga omnes effect with reference to the absolute authority of the
institution by which they are taken. The bodies exercising constitutional review may be: a/
Constitutional Courts: IN EUROPE: Albania, Andorra, Austria, Belarus, the Federation of Bosnia
and Herzegovina, Bulgaria, Croatia, the Czech Republic, the FRY (with the Constitutional Courts
of constituent 46 Mavcic Arne. (2009) The Constitutional Review. 59 republics Serbia and
Montenegro), Germany Hungary, Italy, Latvia, Lithuania, Luxembourg, Macedonia, Malta,
Moldavia. Poland, Romania, the Russian Federation, Slovakia, Slovenia, Spain, Turkey, Ukraine;
IN AFRICA: Angola, Benin, Burundi, the Central African Republic, Egypt, Equatorial Guinea,
Gabon, Madagascar, Mali, Rwanda, South Africa. Togo; IN THE MIDDLE EAST: Cyprus, former
Iraq. Palestine, Syria; IN ASIA: Armenia, Azerbaijan, Georgia, Kyrgyzstan, Mongolia, South
Korea, Sri Lanka, Tajikistan, Thailand, Uzbekistan; IN CENTRAL AND SOUTH AMERICA:
Chile, Surinam, Tucuman Province (Argentina). b/ High Courts or their special chambers: IN
EUROPE: Belgium (the Arbitration Court), Iceland, Liechtenstein, Monaco, Kosovo; IN THE
MIDDLE EAST: Yemen; IN AFRICA: Burkina Faso, Cameroon, Chad, Eritrea, Niger, Sudan,
Uganda (1995), Zaire, Zambia; IN ASIA: the Philippines; IN CENTRAL AND SOUTH
AMERICA: Costa Rica, Nicaragua, Panama, Paraguay, Uruguay ¢/ The Constitutional Council:
IN THE MIDDLE EAST: Lebanon; IN AFRICA: Mauritania, Senegal; IN ASIA: Cambodia,
Kazakhstan. 4/ The Mixed (American Continental) Model with the elements of both a diffuse /
courts/ and concentrated /a special body/ system, all ordinary courts are entitled to not apply laws
deemed as not in conformity with the Constitution: a) Constitutional Courts: IN EUROPE:
Portugal; IN CENTRAL AND SOUTH AMERICA: Colombia, Ecuador, Guatemala, Peru. b)
High Courts or their special departments: IN EUROPE: Greece, Switzerland; IN ASIA: Indonesia,
Taiwan; IN AFRICA: Cape Verde; IN CENTRAL AND South AMERICA: Brazil, El Salvador,
Honduras, and Venezuela. 5/ The «French» (Continental) Model (based on the model of the French
Constitutional Council - Conseil Constitutionnel of 1958), where constitutional matters are subject
to review by special bodies of constitutional review (most often the Constitutional Council) or by
special chambers of ordinary Supreme Courts (concentrated constitutional review) in special
proceedings, provided that constitutional review is mainly of a preventive (consultative) character
(although these systems also have a repressive form of constitutional review, in particular with
reference to electoral matters’) IN EUROPE: France; IN AFRICA: Algeria, Comoros, Djibouti,
Ivory Coast, Morocco, and Mozambique. 6/ Other- Other Bodies with the Power of Constitutional/
Judicial Review (the National Council, Parliament or specialized parliamentary bodies, etc.): IN
EUROPE: Finland; IN THE MIDDLE EAST: Bahrain, Kuwait, and Oman; IN AFRICA: Congo,
Ethiopia, Guinea-Bissau, Sao Tome and Principe, Tunisia, Zimbabwe; IN ASIA: Afghanistan,
Brunei, Burma/Myanmar, China, Hong Kong, Laos, North Korea, Pakistan, Turkmenistan,
Vietnam; IN Central America: Cuba. 7/ Systems without Constitutional/Judicial Review: IN
EUROPE: Great Britain /although the powers of the House of Lords include some elements of the
preventive constitutional review/, the Netherlands /There are a few exceptions concerning the
powers of the Supreme Court to decide cases connected to European Communities institutions /;
60 IN AFRICA: Lesotho, Liberia, and Libya /However certain functions of constitutional review
may be exercised in Libya by the Supreme Court of Libya which is also a member of the Arab
Group of the Constitutional Courts and Constitutional Councils./ 8/ International judicial
institutions with certain functions of Constitutional review: - the European Court of Human Rights
in Strasbourg (for the European complaint); - the Court of Justice of the European Community in
Luxembourg; - the court of EFTA Geneva (for the settlement of disputes between EFTA member
states); - and the African Court of Human Rights etc. According to statistical data there are 215
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different current systems of constitutional and judicial review around the world. Among them
there are 115 of a European character, 52 of an American character, 14 of a mixed character, 7 of
a French character, 1 of New Commonwealth character, 21 of other forms of Constitutional/
judicial review and 5 constitutional systems without constitutional/ judicial review. [ 48] The
following features of the Constitutional Court functions listed: I. PREVENTIVE /A PRIOR/
REVIEW:

* Constitutional provisions;

* International agreements;

« Statutes /National laws and legal acts/;

* National regulations;

* Acts of the head of the State;

* Acts of territorial units;

* Other regulations (Budget acts, Parliamentary internal regulations etc.).

II. REPRESSIVE /A POSTERIORI/ REVIEW: 1/ Abstract review:

* Concerning the Constitution, constitutional amendments, or basic constitutional provisions;

* International agreements (including agreements between the Federal State and federal
entities);

« Statutes /National laws and legal acts/;

* Resolutions of the Parliament;

* Regulations of Government;

* Acts of the Head of State;\

* Rules and other acts of national administrative units;

* The conformity of national legal norms with international agreements;

* Regional agreements;

* Other rules. 2/ Concrete review functions- specialized constitutional /judicial review
bodies requested by ordinary courts:

* the interpretation of rules (as an interpretative function);

+ the implementation of rules - deciding on matters relating to the conformity of a rule’s
implementation with the constitution;

« the omission of (statutory) regulations;

* Legislative initiatives;

* political parties - decisions related to matters of unconstitutional acts and activities;

* Jurisdictional disputes;

* referendums-decisions regarding a referendum’s conformity with the constitution;

* elections - decisions regarding the conformity of election proceedings with the constitution
and statute;

* the confirmation of the election of representatives; 47 Ibid. p. 25-29 48 Ibid. p. 64 61

 the protection of human rights (constitutional complaints and similar constitutional
remedies);

* capacity to hold the office;

« impeachment(concerning the head of state or other state representatives);

* special powers (violations of international law, decisions relating to the appointment of
constitutional court judges and their immunity, opinions relating to the declaration of martial law,
the implementation of decisions issued by international courts, proposals for the amendment of
the Constitution, consultative functions, etc.);

« other tasks which the court is charged with by the constitutions or statute In many countries
of the world (national) constitutionality has been protected by many different constitutional
reviewing methods to establish important guarantee for a stable social and political system
preambles in the constitution. The difference between ordinary legal methods and constitutional
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review lies that latter protects and ensures implementation of the supreme political and legislative
document which is the constitution itself. In this sense the constitutional courts should not belong
into the ordinary judiciary system. This special institution performs independently from ordinary
judiciary, legislative and other legal institutions, to implement its rights and the guarantee is
provided to it. The classic function entrusted to The Constitutional court system (European model
of constitutional review) is to protect social political structure defined in the constitution and
makes it a part political institutions therefore The Constitutional court system carries special
functionality within political and legal characterization. As the part of the political institutions,
The Constitutional court legally supports basic social and political relations.

1. The fundamental Human Rights issue is a base of the social relations. In this sense, the
CHAPTER TWO Human Rights and Freedom is an important part of the Constitution. Although all
Mongolian citizens have constitutional rights to initiate constitutional disputes on its own through
the basis of petitions to the constitutional court whether laws, decrees and other decisions of state
bodies, and activities of all other officials are in conformity with the Constitution ( according to the
Article 66-1 of the constitution); if citizen basic rights and freedom proven to have been violated
by it, the whole possible restoration process has not been recognized constitutionally. Therefore,
some scholars note that implementation of the —CHAPTER TWO Human Rights and Freedoms
for citizen to secure the legal protection of their rights has been left out in a real protection. [2]
Mongolian Constitutional Court (Undsen Huuliin Tsets) needs to have a full constitutional review
control over the Constitution, it still needed to be considered to improve the legal regulation in
order to provide the citizen with condition for protecting its basic rights and freedom fully.

2. Fundamentally constitutional review has a repressive /a posterior/ nature sometimes it
could be useful for its preventive /a prior/characteristic in order to achieve a political structural
stability. [ 1] It takes much interests of many countries /within all types and organizations of the
constitutional guardians/ that international agreements such as treaties are more becoming focal
points of the constitutional review objective for its preventive characteristic. In the comparison
between the domestic law and the international agreements such as treaties it become an important
and significant matter for countries to ratify or to make an accession to the international agreements
or treaties because of that particular country’s international prestige, foreign policy and strategy
depend on it. Therefore the scholars and researchers need to develop further studies for preliminary
constitutional review possibility, whether that particular international agreements such as treaties
in conformity with its national constitution. 49 Ibid. p. 60 50 Ts. Sarantuya Comparative law
of Mongolian Constitutional court and its feature, Undsen Huulin Tsets /review, presentation
compilation/, UB 2007, p.233 51 Mavcic Arne. (2009) The Constitutional Review. P172 62

3. The constitutional review implementation mechanism for constitutional basic provisions
and the constitutional amendments has not been fully established in our country. Primarily it is
lawful that the Parliament who represent all people of Mongolia, solely to uphold a right to enact
any amendments to the constitution, when legislature has improperly exercises these exclusive
rights by introducing any amendments which approved to be illegal or could suppress value and
fundamental principles of the constitutionality then currently in our country the constitutional
adjudication mechanism has not been established to correct such unconstitutional amendments
within constitutional review. It has been noted that not having the constitutional adjudication
(procedure) in amendments to the constitution could lead to potential increase in risks to the
constitutionally guaranteed will of the people of the Mongolia and misconduct for the state system
and its main activities. [1] Furthermore, if the latest modifications (amendments) made by the
parliament proven to be unconstitutional then the issue whether the Constitutional court should
take full review over its constitution cannot be left out of considerations and research also would
be essential to the improvements of the constitutional itself.

4. The constitutional review main function is to determine whether law, legal or legislative
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acts are in conformity with the constitution. Interpreting the constitution should be one of the main
responsibilities of the Constitutional court. Some scholars suggest that since the Constitutional
court is the only subject holds supreme supervision over the implementation of the Constitution
of Mongolia therefore it upholds a right to give an official interpretation of the Constitution.
In other words, the Undsen Huuliin Tsets adopts its decision based on the provisions of the
constitution therefore it has given due interpretation of the Constitution. [2] It is essential that
upcoming legislative reform has to clarify Undsen Huuliin Tsets has to uphold a right to interpret
the Constitution.

5.Finally, for our country — an implementation of the constitutional review to verify the
unconstitutional political parties activities and their decisions still remains one of the types of the
objectives of the constitutional reviewing also most interesting, needs (demands) a further study
to refine our social and political structure.

Cnucok Jimreparypsl

1 Ouump0ans I1. «ITpaBonopsiok - cepus 62, Koncturynuonsslie nonpasku u nepecmotp (UB:
NLI, 2017)

2 Tanrabaarap I - KoHcTuTyIIMOHHOE MpaBo, TOCYAapCTBEHHOE YCTPOUCTBO, MPUHIIMIIBL, TOY-
ka 3penus UB 2016, c.132

Iuxuener Cyx0aarap
Hayuonanvnuiii opuouueckuii uncmumym Moneonuu, Ynan-bamop, Moneonus

KoHcTHTYIIMOHHBII 0030p B MUPOBBIX CTPAHAX, BONIPOCHI Pa3BUTHS U YJIYYIIEHHUA

AHHOTaHHﬂ. B Z[aHHOﬁ CTAaTbC BBICKA3bIBACTCA MBICJIb O TOM, YTO IIEPBOC (1)OpMPIp0BaHI/I€ KOHCTH-
TynPIOHHOfI OPUCAUKINN B MUPE TEC- HO CBA3aHO C PICTOpPIeﬁ KOHCTUTYLIMOHHOT'O KOHTPOJIA B EBpOHG.
OILHI/IM N3 UCTOYHUKOB KOHCTUTYUHHU SABJIACTCA CTPEMJICHUEC MOHAPXOB OIrpaHUYNBATH CBOU a0COITFOTHBIE
IIOJIHOMOYHs, U OCHOBOH JIFOOOM IMO- JTUTUYECKOW CHUCTEMBI JOJIDKHO OBITh IMPpU3HAHNUEC OCHOBHLIX IIpaB
YCJIOBCKA, a TAKIKC IIpaBa HaA CB060,Z[y M COOCTBEHHOCTh. ITO YKa3bIBACT HA TO, YTO 3TU IIpaBa MOT'yT OBITh
PpCaIn30BaHbl HAJICKAILIUM 06pa30M, €CJIM OHU T'apaHTUPOBAHBI U 3alIIUIIICHbL YEeTKOM U MNChbMEHHOM KOH-
CTHTYHHeﬁ. Vka3zaHHbIE ImpaBa TAKXC HOJIKHBI OBITh 3alMUIICHBI CAMUM TOCYyAapCTBOM. B COBPEMCHHOM
TOCYyAapCTBE, PCTYIIMPYEMOM BEPXOBCH- CTBOM IIpaBa, ICPBbIMU CPEACTBAMMU 3aIUTHI SABJISKOTCA cyz[e6Ha;{
U KOHCTUTYHHOHHAs CIIPaBCJIMBOCTb. KOHCTI/ITYI_[I/IOHHHﬁ epeCcMoTp ObLI cacsian ¢ BBEACHHUEM IIHCh-
MCHHBIX KOHCTPITy].IHﬁ, U OBLIO SICHO, YTO BbICIIas (bopMa HpaBOBOﬁ 3alIUThl KOHCTUTYUHU MOXET TAKIKC
HapylaTb KOHCTUTYHHUIO Y€PE3 HOPMATUB- HBIC aKThl TOCYAAPCTBCHHBIX OPTaHOB.

KaroueBrbie cjioBa: (l)OpMI/IPOBaHI/Ie KOHCTHTyHHOHHOﬁ KOMIICTCHIIMH, cyueGHaﬂ CIIpaBCJIMBOCTD,
MHUPOBasi KOHCTUTYLUS.

Iuxuener Cyx0aarap
Momnegonus ynmmuix 3ay uncmumymesl, ¥ranoamolp, Moneonus

JyHuexy3iiik eJaepaiH Macese/iepiHe KOHCTUTYHMOHAABIK IOy

Anpnarna. by makanaza onemieri KOHCTUTYIHSIIBIK FOPUCIUKITUSIHBIH aJIFaIlKbl KaJIbITa-
cybl Eypomna enepinieri KOHCTUTYIHUSUTBIK OaKbliIay TAPUXBIMEH THIFbI3 OalTaHbIcThl. KOoHCTUTY-
[USHBIH KaifHap Ke37epiHiH 0ipi - MOHApXTapAbIH a0CONIOTTI OKIJIETTIKTEPIH MIEKTey TeHICHIHU-
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SCHI J)KOHE Ke3 KeJITeH CasCy YHWEeHIH Heri3i aJlaMHbIH HeT13T1 KYKbIKTapblH, COHJal-aK jkeke 0ac
OOCTaHABIFBI MEH KE€Ke MEHIIIK KYKBIFBIH TaHy OOybI KepeK. bysr KYKbIKTap HaKTHI )KOHE Ka3-
Oala KOHCTUTYLMSMEH KeMIICHIIPUITeH KoHe KOpFallaThlH KaFJaiia THUICTI TYpAE iCKe achl-
PBUTYBI MYMKIH €KeHJIIT1H KepceTei. JKorapbiia KepceTinreH KYKbIKTap MEMJICKETTiH ©31- HeH e
KOpFaJlybl KepeK. 3aHHBIH YCTeMIIIMeH 0aCKapbUIaThlH 3aMaHayld MEMJICKETTE aJIFalllKbl KOpFay
KYpaJlapbl COT oHE KOHCTUTYLHMSUIBIK COT TOpeiri 6ombin Tadbutaabl. XKaz0ama KOH-CTUTYIH-
sTap €HTi311e OTHIPBII, KOHCTHTYIIMSUIBIK IOy ’KaCaJ/Ibl, aJl KOHCTUTYLUSHBI KYKBIKTBIK KOpFa-
YABIH JKOFapbl HBICAHBI MEMJICKETTIK OpraHIapAblH HOPMATHBTIK akTiJiepifie KOHCTUTYIHSHBI
Oy3ybl MYMKIH €KEHIH TYyCiHyTe O0Nabl.

Tyiiin ce3aep: KOHCTUTYIUSIIBIK KY31peTiH KaJbIITACTIPY, COT TOPEIIri, dIeMiK KOHCTHU-
TYILHSL.
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Criminal and criminal procedural law
Yeonoenoe u yeonoeno-npoueccyanvnoe npaso
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BOl'[pOCbI peucnuvu HHCTUTYTA NIPUKA3ZHOI'0 MIPOU3BOACTBA 110 YI'0JIOBHBIM J¢/IaM

AnHoTanus. B HoBeiimem yromoBHoMm mporecce PecryOnuku Kazaxcran BHeIpeHNE YITPOIIIEHHBIX
(dhopM 10Cy1e0HOTO U CyIeOHOTO ITPOU3BOJICTRA SBJISIETCS HEOThEMIIEMO YaCTh0 COBEPIIICHCTBOBAHUS Ha-
[IMOHAIBHOTO 3aKOHOAATENLCTBA. [Ipex e Bcero nHTepec MpeaCTaBISIOT paHee HEU3BECTHBIC HHCTUTYTHI,
perniaMeHTaIus KOTOPBIX CIIOCOOCTBYET OBICTPOMY JTOCTHKCHHIO LIETH U 3PPEKTUBHOMY PELICHHIO 3a/1a4
YTOJIOBHOT'O IPOIECCa ¢ MEHBIITUMH BPEMEHHBIMH, MPO(PECCHOHAIILHBIMUA M MIPOIECCYaTbHBIMU U3CPK-
kamu. OTHON U3 TAKUX YCIEUTHBIX HOBEJI OTEUYECTBEHHOTO YTOJIOBHO-TIPOIIECCYATBHOTO 3aKOHOAATEIh-
CTBa SIBJISIETCSI MHCTUTYT MPUKA3HOTO MPOU3BOACTBA. HecMOTpsl Ha BHEIIHE afeKBaTHOE PETYINPOBAHHE
HOpPMaMH1 Ka3aXCTaHCKOTO YTOJIOBHO-IIPOIIECCYaTIBFHOTO KOJIEKCa MPOIIeAyp TOCYAeOHOTO MPOU3BOACTBA U
CyieOHOTr0 paCCMOTPEHUS YTOJIOBHBIX JI€JT B IPUKA3HOM MOPSJIKE, B IPABOIPUMEHUTEILHON IPAKTUKE Op-
TaHOB PACCIICJIOBAHUS U Cy/la BO3HUKACT PsiJi IPOOIEM U CIIOKHOCTEH MX peanu3aiuu. B CBsI3u ¢ 3TUM aB-
TOPOM CTaThH MPEIIIPHUHATA ITOINBITKA aHAJIN3a aHAJOTMYHBIX 3apYOCIKHBIX UHCTUTYTOB, BBIPAOOTKH TIPE/I-
JIO’KEHUH ¥ PEKOMEH AU TI0 BOBMOXKHOCTH PEIETIINHA HEKOTOPHIX IMOJIOKUTEIEHBIX HOPM HHOCTPAHHBIX
rocyaapcTB. B pamkax mcciieioBaHus U3y4eH OMBIT TaKuX CTpaH, kak Uumaus, ['epmanus, Jlarsus, CILIA.
OCHOBHBIM METOJIOM HCCJICIOBAHUS SBJISUICS CPABHUTEIHHO-IIPABOBOM aHAIN3 COOTBETCTBYIOIIUX IOJIO-
JKEHHUM 3aKOHOJIaTEIbCTRA.

KuioueBblie ¢J10Ba: yroJIOBHEIN MPOIIeCC, YIIPOIIEHHBIE TTPOU3BOACTBA, IPUKA3HOE MTPOU3BOICTBO,
CpPaBHUTEIHHOE MTPABOBEICHUE, PEIICTIIIHSI HOPM TMpaBa.

DOI:https://doi.org/10.32523/2616-6844-2019-129-4-58-63

B pamkax npakrtudeckoil peanusanuu [Ltana Hanmum u B coorBercTBuu ¢ KoHnennuei mnpa-
BoBOI monutuku Pecnyonuku Kazaxcran Ha nepuoa ¢ 2010-ro no 2020-i rox B cTpaHe MHU-
LIMUPOBAH HOBBIM 3Tan peopMHUpPOBaHMS YTOJIOBHOIO IMPOLIECCa M COBEPUIEHCTBOBAHUS MHBIX
ACIEKTOB MPAaBOOXPAHUTEIBHON JEATEIBHOCTH C YUETOM JIYUILIUX 3apyOEKHBIX MMPaKTHK, 001I1e-
MPU3HAHHBIX MEKIYHAPOAHBIX CTAHJAPTOB U MPUHIIUIIOB.

Pedopma Hanenena Ha peanu3aluio 3a1a4 M0 YCUJICHUIO 3alUTHI IPaB U 3aKOHHBIX UHTE-
PECOB JINYHOCTH B YTOJIOBHOM IIpOLIECCE, YKPEIJIEHUE CyIeOHOM BIACTH, UCKIIIOUEHUE AyOIupo-
BaHUS U YETKOE pacIpe/ie]ICHHE TIOJTHOMOYUI MEX1y OpraHaMu paccileIoBaHus, IPOKypaTypoit
u cynom [1].

JnHaMU4YHO pa3BUBAsCh, Ka3aXCTAHCKOE 00IIECTBO TpeOyeT F3(h(PEKTUBHBIX U OXKHUTAEMBIX
npeoOpa3oBaHuii, MepecMoTpa MHCTUTYTa OCOOBIX YTOJOBHO-NPOLIECCYalbHBIX IMPOU3BOICTB,
YTOUYHEHHUSI OTJEJIbHBIX HAIPaBJIECHUN MOAEPHU3ALNU YrojJoBHOro mpouecca. O0 akTyaqbHOCTH
3TOrO Bompoca Jlnaep Haluy BeIcKa3ajics Ha COBEIIAHNU 110 pedopMe YroJIOBHOTO IpoLecca U Ha
OTKpBITHM TpeTbel ceccuu [lapnamenra mecroro co3biBa. bbuio 00060 0TMEUEHO, YTO YTroJ0B-
HBIN MPOIECC JOKEH COOTBETCTBOBATh COBPEMEHHBIM PEajiusM KU3HHU, a TAKKE 00eCreunBaTh
coOroIeHNe MEKYHapOAHbIX CTAaHIapPTOB B 00J1IacTH IpaB yesnoBeka. C yueToM 3TOro Hayajiach
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pa0oTa 1o BBIXOAY Ha HOBBIM 3Tal MOAEPHMU3ALUHU YTOJIOBHOIO IMPOLECCa, HApPaBIEHHOTO Ha
JAJIbHEHNIIYI0 UMIUIEMEHTALUI0 MEXIyHapOAHBIX CTAHAApPTOB U MO3UTHUBHOM MEXAyHapOJHOMN
MIPAKTHKH B 3TOH cdepe [2].

C navana 2018 roga B yronoBHslil npouecc Pecybnuku Kazaxcran BBeileH HHCTUTYT IpU-
Ka3HOTo Mpou3BoAcTBA. HecMOTpst Ha ycHenHyro anpodanno aHaJOTHYHOM HpOoLeayphl 3a py-
0exXoM, B Ka3aXCTaHCKOW CJIEZICTBEHHOM U Cyl1eOHOM NMpaKkTHKe MIPOU3BOACTBO 110 YTOJOBHBIM Jie-
JaM B TIPUKA3HOM IOPsJIKE elle He HALUIO IUPOKOro npumeHeHus. Ilpu 3Tom Ha naHHOM 3Tamne
MOJIEpHHU3AIMK M COBEPILIEHCTBOBAHMS OTEUECTBEHHOIO YTOJIOBHOTO CyAONPOM3BOICTBA 0c000€
BHUMaHUE yAEJSAeTCs YIPOIIEHUIO, ONIEPAaTUBHOCTH U KPaTKOCPOUHOCTH PACCMOTPEHUS YTOJIOB-
HBIX JIesl. B JaHHOM KJTtoue ciielyeT OTMETHTh, YTO BBIIICYIIOMSIHYThIe TpeOOBaHUS pacpoCTpa-
HSIOTCSI UCKJIIOYMTEIBHO HA ONPEAETICHHYI0 KaTeropHio yrojoBHBIX Jen. [Ipu 3ToM MHCTUTYT
pUMeEHseTcs 10 JeaM 00 YroJOBHBIX MPOCTYNKaxX M HeOOJbIION TskecTH. BMecte ¢ Tem, psn
NPaKTUKYIOIUX IOPUCTOB U MpeJICTaBUTEIeH HayyHOro COOOIIECTBAa BBIABUTAIOT TEOPHIO O He-
00X0IMMOCTH 3aKOHOAATENILHOTO 3aKPEIUIeHUs Je(PUHHULINN «OYEBUTHOCTh YTOJIOBHOTO MPaBOHA-
pylieHus». B ¢BA3M ¢ 3TUM HaMU MPEIIPUHATA MONBITKA PACCMOTPETh NEPEAOBON 3apyOeKHBIIN
OTIBIT MPUMEHEHHSI MHCTUTYTa MPUKa3HOTO MPOU3BOACTBA APYTMMHU CTPAHAMHU C LIETbIO BO3MOXK-
HOMU peLeniMy HEKOTOPBIX 3JIEMEHTOB B Hallle HAllMOHAJIbHOE 3aKOHOAATENIBCTBO.

B Ka3zaxcTane akTHBHO 00CYy’KJat0TCsl BOIIPOCHI COBEPIIEHCTBOBAHUS JIEHCTBYIOLIETO 3aK0-
HozAaTenbcTBa. MTHCTUTYT NpUKa3HOTO MPOU3BOCTBA OB BBEJCH Onarofapsi U3y4eHUIO TOI0XKHU-
TEJILHOTO 3apyOexHOro omnbita ['epManuu, CTOHUN U APYTHX TocyaapcTB. Takxke crenuaniucra-
MH OTMEYaeTcs, YTO BO MHOTHUX CTpaHax yAeJbHasl 0Js Jiell, PaCCMaTpUBAEMBIX B OpAMHAPHOM
nporiecce, oueHb HeBenuka (B CLIA — Bcero 5%), OcHOBHas 4acTh YTrOJIOBHBIX JIe]1 pacCMaTpUBa-
€TCs B YIPOILEHHBIX MPOU3BOACTBAX [2].

Taxke crenuanucTaMi OTMEYAETCSl HECKOJIBKO MOJIOKHUTENbHBIX aCIEKTOB BBEIEHUS MH-
CTUTYTa NPUKAa3HOTO MPOU3BOJCTBA. Bo-nepBhIX, popMa NpuKa3HOro NpOU3BOACTBA MTO3BOJISET B
MaKCHMaJbHO KOPOTKHE CPOKH 3aBEPIIUTh U HAIMPABIATH B CYJl YTOJIOBHBIE JIEIa 10 HECIOKHbBIM
YTOJOBHBIM NPaBOHAPYILIEHUSM, YTO B CBOIO OY€pEIb YCKOPUT BOCCTAHOBJIEHHE HAPYIIEHHBIX
npaB. CokpallleHue Kak J0CyleOHOM, Tak U cyaeOHOW cTaguM 3HAYUTEIbHO MPHOIMKAET MO-
MEHT COBEpILEHUS YTOJIOBHOTO ITPaBOHAPYLICHHS U Ha3HAYEHUs HaKa3aHMs 3a Hero. Bo-BTophIx,
y OpPraHoB J0CYA€0HOr0 MPOM3BOJCTBA MOSIBISAETCS IIAHC COCPEAOTOUUTHCS Ha 00Jiee CIOKHBIX
nenax. B-TpeTbux, Takol BUJ yroJOBHOTO NMPOM3BOJICTBA OTBEYAET MHTEPECAM KaK CTOPOHBI 3a-
IIUTHI, TAK U OOBUHEHUS, MOCKOJIbKY MO TAaKUM JeJiaM MPeyCMOTPEHO OoJiee MITKoe HaKazaHue
- mTpad 6e3 AOMOTHUTENBHOTO Haka3aHus [1].

B HekoTopbIx 3apyOeXHBIX MCTOYHUKAX TAK)Ke YIIOMHUHAETCS, YTO OTHUM U3 IIPEUMYILECTB
YIPOLIEHHBIX (POPM 10CYIE€OHOT0 YTOoJ0BHOTO MTPOU3BOJICTBA SABISETCS BO3ZMOKHOCTD IOCTYIA K
YIPOLIEHHOMY CyJeOHOMY pa30oMparesibCTBY, B paMKaX KOTOPBIX, Ja)e B HEOONBIINX CIydasX,
NPEAO0TBPAIIAETCS U UCKIIIOYAETCS] BEPOSATHOCTh COBEPLICHHUs Cy1eOHOM OomMOKH, KOTopasi B Ipo-
THUBHOM CITy4ae 3aHsia Obl HECKOJIBKO JIET JUTS 3aBEpIICHHs pa30uparenbeTna’.

BwMmecre ¢ Tem, 1aHHOE MOJIOKEHUE PACIPOCTPAHAETCS HAa PA3IMUHYIO0 KaTerOpuIo yTrojaoB-
HBIX [IPABOHAPYILIEHUH M MPEJCTABISAETCS, YTO OHO OPUEHTHPOBAHO HA AHIVIO-CAKCOHCKYIO MO-
JIellb YTOJIOBHOTO CYJONIPOM3BOJICTBA (TJI€ 3aKOHOIATEIbHO JOMUHUPYET Cy/ MPUCSHKHBIX) B 11€-
JIOM, TOT/Ia KaK B paMKax MPHUKa3HOTo Npou3Bo/cTBa B Ka3axcrane paccMaTpuBaroTCs yroJloBHbIE
HPOCTYIKH U Jief1a HEOObILIONW CTETEHH TAKECTH.

"Parul Soni Summary Trials November 20, 2018 https://lawtimesjournal.in/summary-trials/
59



JLH. I'ymunes amvinoazol Eypazus ynmmox ynugepcumeminiy XABAPIIBICBI. Kykuix cepuscol Jo 4(1 29) 2019

[Tpuka3zHoe MPOU3BOACTBO SIBISETCS HOBEIJIONW, COOTBETCTBYIONIEH TPeOOBAaHUSAM MOJIEP-
HU3AllMU U YTPOIIEHUS YTOJIOBHO-TIPOIIECCYAIbHOTO 3aKoHoareabcTBa Kasaxctana. B mekabpe
2017 roga mpunst 3akoH PecryOmuku Kaszaxctan «O BHeceHUHM M3MEHEHHM U JIOTIOJIHEHUH B
HEKOTOpBIEC 3aKOHOJaTeIbHbIe akThl Pecybnuku Kazaxcran mo Bompocam MOAEpHU3ALUHU TPO-
HeccyaabHbIX OCHOB IIPABOOXPAHUTEIBHON ACSITENBHOCTHY, KOTOPBIN BCTYIUJI B CHITY C 3 SHBaps
2018 rona. B ero pamkax B yroJIoBHOE CyJOIPOU3BOJCTBO BBEJEH a0COMIOTHO HOBBIM HHCTUTYT.

[Ipu sTOM ClieqyeT OTMETUTh, YTO MPUKA3HOE MPOU3BOACTBO B Ka3aXCTAHCKOM IPAXKJIaH-
CKOM IIpolIecce aKTUBHO MPUMEHSETCS 10 OeCCIOPHBIM TPEOOBAHUSAM, MTPETyCMOTPEHHBIM B 3a-
KOHe, 6€3 BbI30Ba CTOPOH, pPACCMaTPUBAETCA CYAbEH EAMHOIMYHO.

C BBeZleHUEM B YTOJIOBHOE 3aKOHOAATENbCTBO PecmyOnrku KazaxcTan yronoBHBIX IPOCTYII-
KOB 0COOYIO aKTyallbHOCTh MPUOOpETaeT MPUMEHEHHUE YMPOIIEHHBIX JOCYAEOHBIX U CYyAeOHBIX
¢dbopM yroJaoBHOTO Cynompou3BoacTBa. [Ipu 3TOM mocnenyroiiee COBEpIICHCTBOBAHNE U OTIPeie-
JIEHUE KPUTEPUEB, MO3BOJISAIOIINX OTHECTH TE€ WU UHBIE YTOJIOBHBIE €J1a B TOPSJIKE YIIPOILIEHHBIX
¢dbopM, TO3BOIUT, B IIEJIOM, OIaronpusATHO CKa3aThbCs HA PACCIIEOBAHUN MPECTYIUICHUH CPEIHEN
TSOKECTH, TSHKKUX U 0000 TsHKKUX. OTHUM U3 TaKUX KPUTEPHUEB SIBISIETCS OYEBUTHOCTH YTOJIOB-
HOTO IpaBoHapyieHus. OnpeneneHrue U OTHECEHHUE PACCIENyEeMOro Jieja K JaHHOMY TOPAJIKY B
COOTBETCTBUHU C 3JIEMEHTAMH OYEBUIHOCTH HAa pAHHMX 3TAIAX PACCIEeI0BaHUS HAIPSIMYIO OKaXyT
MOJIOKUTENIbHOE BO3JIEHCTBUE Ha CKOPOCTh PACCiIeIOBaHUs U HAIIpaBJIEHUE /1]l B CY/.

Nzydenue onbiTa MHIUU 1O pacCMOTPEHUIO JeN B MOPSAIKE YMPOIIEHHOTO I0CYAe0HOTO
MIPOM3BOICTBA, TO3BOJIMIIO BBIACTUTE psin ocobenHnoctei. Paznen 260 YIIK Muauu npenoctas-
7T MI000MY TIIaBHOMY CyAeOHOMY MarucTpary, CTOIMYHOMY MarucTpaTy U MarucTpary nepBo-
ro KJIacca mpaBO Ha KpPaTKOBPEMEHHOE paccMoTpeHue nena. OqHako MarucTpar nepBoro Kiacca
JUTsE CyieOHOTO pa3OuparenbcTBa AOJDKEH MOMYUUTh ClielinaibHOe pasperienne Beicokoro cyna.
B cootBetrcTBUM ¢ pazgenom 261 mro6oi Beicokuil cyq MOKET YHOJTHOMOYHUTH JHOOOTO Maru-
CTpara BTOPOTO KJIacca CyAUTh B KpaTyaiIine CpoKH JIr000e MpecTyIUIeHHe, HaKa3yeMoe TOJIBKO
mrpadoM WK JTHIIEHHEM CBOOOIBI Ha CPOK He Oosiee 6 MecsieB co mrpadoM uin 6e3 mrpada,
a TakXke J00YI0 MOMBITKY WU MOACTPEKATENFCTBO K TAKUM MPECTYIIeHUsIM [3].

[Ipencrasnsiercs, 4To BBeAEHUE AJaHHOM npoueaypsl B Kazaxcrane Ha JaHHOM 3Tane npes-
CTaBJIsIETCsI BEChbMA 3aTPYIHUTENBHBIM U HECBOEBPEMEHHBIM BBUIY 0COOEHHOCTEH HAllMOHAIBHO-
ro MeHTanuTeTa. XOoTs (PaKTHUeCKH HEeTTIaCHOE MIPABHIIO COTNIACOBAHUS OTAETbHBIX Ka3yCHBIX CH-
Tyalui 1moJ BUOM KOHCYJIbTAlUN UMEET MECTO B cyleOHOI mpakTuke. Ho BocnpusiTue 1aHHOTO
MOJIOXKEHUSI OCJIOKHEHO BBUIY HECKOJIbKMX IPUUUH. BO-IepBbIX, OIy4eHUE COOTBETCTBYIOIIETO
pa3peluieHusl HalpsIMyIO MOBJIHUSET Ha CPOKU PACCMOTPEHHMs YTOJOBHOTO JieJla U €ro paccieno-
BaHUsl, IPU 3TOM MHOTHE MHCTUTYTHI YIPOIIEHHOTO J0CYAeOHOTO MPOM3BOJACTBA YETKO peria-
MEHTUPOBAHbI CPOKaMH, B MPOTUBHOM Ciy4ae HEOOXOAMMOCTh MX MPUMEHEHHs cama 1o cede
ornanaer. Bo-BTOpbIX, OTCYTCTBHE YETKO YCTAHOBJIEHHBIX KPUTEPUEB, OTHECEHUSI KOHKPETHOTO
YTOJIOBHOTO Jiefia K PACCMOTPEHHUIO B MOPSIIKE YIPOIEHHOTO MPOU3BOACTBA. Takum o0pa3oM, He
HCKJTIOYEHO COBEPIIICHNE aHAJOTHYHBIX OMIMOOK, BO3HUKAIOUINX B MPABOMPHUMEHUTEIBHOM T0JIe
Oosee BhICIIEH WHCTAHIIMK WM BBIIIECTOSIIIETO OpraHa.

B VIIK JlarBuu npumeHsieTcs Ha A0CYA€OHOM CTauu MpearucaHie MpoKypopa o Hakasa-
Huu. [Ipencrapisercs, 4YTo JaHHBIA MHCTUTYT Haubosee OJIM30K K MPUPOJIe HHCTUTYTA TIPUKa3-
Horo mpousBoacTBa B PecmybOmuke Kazaxcran. CormacHo ctarbe 420 YIIK B JlaTBum, naHHBIM
JIOCYeOHBIN MPOIeCC MPUMEHSETCS 3a YTOJIOBHOE MPABOHAPYIIIEHUE HIIK MEHEe TSKKOEe MPECTy-
IJIEHUE U MPOKYPOP C YUETOM XapaKTepa COBEPILICHHOIO MPECTYHOTO AESIHUS U IPUIMHEHHOTO
Bpe/ia, XapaKTePU3YIOIIHUX JIUIO JAHHBIX U IPYTHUX OOCTOSATENBCTB Jefia YOeKJaeTCsl B TOM, UTO K
HeMy He TpeOyeTcst MPUMEHSTh HaKa3aHue, CBSI3aHHOE C JTUIIEHUEM CBOOOIbI, OHAKO OHO HE MO-
JKeT ObITh OCTaBJICHO 0€3 HaKa3aHUS U B CBA3H C 3TUM MPOKYPOP MOXKET MPEKPATUTH YTOJIOBHBIH
MPOLIECC C COCTABICHUEM MPEANNUCAHNS O HAKA3aHUU.

Takke g MOMY4YEHHUs XapaKTEepPU3YOUIUX JIMLIO AaHHBIX B JIaTBUM MNpPOKypop BIpaBe
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3aTpeboBaTh OLIEHOYHOE cooliieHne u3 locynapcTBeHHOM ciyx0bl npodauuu. [Ipokypop co-
CTaBIIsIeT NPEANUCAHNE O HaKa3aHUH, €CJIi OOBUHSAEMBbIN MTPU3HAET CBOIO BUHY, KOMIIEHCHPOBAJ
MOTEPIEBIIEMY IPUUNHEHHBINA BPEJ U COMIACEH C MIPEKPALEHUEM YTOJIOBHOIO IIpoLecca ¢ Mpu-
MEHEHHEM K HEMY HakazaHus [4].

Cnenyer ormeTuTh, 4To B KazaxcraHe B COOTBETCTBUM C NOAIYHKTOM 5 myHkTa 2 Cra-
U 9 3akona PecryOnuku Kazaxcran «O npobanum» OZHUM M3 MOJTHOMOYHMM JaHHOM CITy:KObI
SBJISIETCS OCYILECTBIEHUE MOATOTOBKH JOCYIEOHOI0 JOKJIa/ja B OTHOLIEHHM MO03PEBAEMOTO,
oOBuHsiemMoro. JlocyneOHblit foKIax — HH(pOpPMALKs O JTUYHOCTHBIX OCOOEHHOCTSIX I0JI03pEeBa-
€MOro, OOBHHSEMOTO, BBIOJHEHUH UMHU MEPOIPHUATUH, NMPEeITyCMOTPEHHBIX WHAMBUIYATbHOM
IporpaMMoOil OKa3aHHsI COLMATIbHO-NPABOBOM MOMOIIM, CIE€JOBAHUM PEKOMEHIALUSAM CITy’KObI
npoOaluy U NpUHATHU ee roMolnu [5]. BmecTe ¢ TeM, naHHas nHGoOpMaLus MPeroCTaBIAETCS
VCKJIIOYHUTENIBHO IO CIIOKHBIM YTOJIOBHBIM ITPEeCTYIUIEHUAM. [10 aHanoruu npencrapiseTcs BEChb-
Ma MEPCIEKTUBHBIM COBEPUICHCTBOBAHNE U MAaKCUMaJIbHAsl aBTOMAaTHU3aLMsI [TOJIyUYEHUs TaHHBIX C
LIEJIbI0 YCKOPUTB NPOLIECC MOyYEHUs JOKIIaAa IPU PAaCCMOTPEHUH €Il B OPSAKE YIPOIIEHHOTO
IIPOU3BOICTBA.

Oco0blit HHTEpeC MpeACTaBIsAeT ¢ CO00M M HEMELIKOE 3aKOHOAATENILCTBO. B cooTBeTCTBUM C
§ 373a B VIIK ®PI" mpenycmoTpeHa BO3MOKHOCTh BO3OOHOBIIEHHS (HE B MOJIb3Y OCYXKJIEHHOIO)
IPOM3BOJICTBA, 3aBEPIICHHOTO MPUHATHEM BCTYNMBIIETO B 3aKOHHYIO CHITy CyI€OHOIO MpHKa3a
0 HakazaHuu. OHO UMEEeT MECTO B CIIy4asiX, €CJId IPEeACTaBIEeHbl HOBbIE (DaKThl WIIM JJOKA3aTelb-
CTBa, KOTOpBIE CaMU 10 ce0e WIIK B COBOKYITHOCTH C MPE/IIECTBYOLIMMH J1I0Ka3aTelbCTBAMH IpU-
TOZIHBI ISl OCY’KIEHUS B CBSI3U C IPECTYIIEHUEM [6].

Takum 06pa3om, IpOBEICHHBII HAMH CPABHUTEIILHO-IIPABOBON aHAIN3 3apyOeKHON pera-
MEHTAIM1 UHCTUTYTA IIPUKA3HOTO MPOU3BOICTBA MOXKET OIPENEIUTD IIEPCIEKTUBBI JalbHEHIIE-
IO COBEPILIEHCTBOBAHMS OTEUECTBEHHOIO YTOJOBHOIO IIPOLECCa.
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KblIMBICTBIK icTep O0o¥ibIHIIA OYHPBIK OHAIPici MHCTUTYTBHIHBIH penenTici
MaceJiesnepi

Anparna. Kazakcran PecryOnnkacbiHbIH %KaHa KbUIMBICTBIK IPOLIECIHIE COTKA JCHIHT1 KoHE COT
iCiH >KYPri3y[iH OHAMIaThUIFaH HBICAHJAPBIH €HT13y YITTHIK 3aHHAMaHbI JKETULIIPYIiH aXblpamac 0eJiri
Ooubin TaObLIaabl. EH angbiMeH, OypbIH OeNrici3 HHCTUTYTTAp KbI3BIFYIIBUIBIK TAHBITAb, OJIap/bl peria-
MEHTTEY MaKcaTKa >KbUIAaM KOJI KETKi3yre jKOHE KbUIMBICTBIK MPOLECTIH MiHACTTEPIH yaKbITIIA, KACi-
OM >KoHE ic KYPri3y WIBIFBIHAAPBIMEH THIMII IIemryre biKnan erefi. OTaHAbIK KbUIMBICTBIK iC KYPri3y
3aHHAMAaCBIHBIH OCBIHAAN TaOBICTHI HOBEJUIAJAPBIHBIH Oipi OYHPBIK OHIipici HHCTUTYTHI OOJIBII TabbLIa-
Ibl. KazakcTanapIK KbUIMBICTBIK iC JKYPri3y KOAEKCiHIH HOpMaslapbIMEH COTKa JCHIHT1 iC JKYPIri3y >KoHe
KBUIMBICTBIK icTepai OYHpBIK TOpPTIOiMEH COTTa Kapay paciMIepiHiH ChIPTKbI Oapabap peTrenyiHe Kapa-
MacTaH, Teprey opraijapbl MEH COTTBIH KYKBIK KOJIaHy TOKipuOeciHie onapbl icke ackIpyablH OipkaTap
CYpaKTao MEH KHBIHIBIKTApbl TybIHAaHIbl. OchifaH 0alIaHbICTBl MaKajlaH aBTOPBI IIETENIIK YKcac MH-
CTUTYTTapAbl TaJAayFa, LIeT MEMIICKETTEpAiH KeHOip OH HOpMaJapblH peleniusiiay MyMKiHIIrT OOMbIH-
IIa YCBIHBICTap MEH YCHIHBIMIAP d3ipiieyre opeKeT kacalpl. 3epTrey menoepinne YHaicran, [epmanus,
JlarBus, AKII ennepinig ToxxipuOeci 3epTTenai. 3epTTeyiH Heri3ri 9/1ici 3aHHaMaHbIH THICTI epeKesiepin
CaJIBICTBIPMAJIbI-KYKBIKTBIK Tajiiay OOJIIbL.

Tyiiin ce3mep: KbUIMBICTBIK MPOLECC,KEHIIACTIITCH 1CKYPri3y,0¥HpBIK OHAIpiCi,calbICThIpMAaIIbl
KYKBIKTaHY, KYKbIK HOpMaJIapbIHbIH PELENTICi.

L.Ye. Nurlumbayeva
L.N. Gumilyov Eurasian National University., Nur-Sultan, Kazakhstan

Reception issues of the institute of writ proceedings on criminal cases

Abstract: Within the newest criminal proceeding of the Republic of Kazakhstan, the
implementation of the simplified forms of pre-trial and judicial proceedings is an integral part
of improvement of the national legislation. First of all, previously unknown institutes, the
regulation of which contributes to the rapid achievement of the goal and the effective solution
of the tasks of the criminal proceedings with less time, professional and procedural costs are
relevant. The institute of writ proceedings are one of such successful novelties of the domestic
criminal procedure legislation. Despite the outwardly adequate regulation of the norms on
pre-trial proceedings and judicial review of criminal cases during writ proceedings within the
Kazakhstan Criminal Procedure Code, number of issues and difficulties in their implementation
arise in the law-enforcement practice of investigation bodies and the court. In this regard, the
author of the paper made an attempt to analyze similar foreign institutes, and develop proposals
and recommendations on the possible reception of some positive norms of foreign countries.

Within the framework of present research the experience of countries such as India, Germany,
Latvia, the USA was examined. The main research method was a comparative legal analysis of the
relevant provisions of the legislation.

Keywords: criminal proceedings, simplified proceedings, writ proceedings, comparative
legal study, reception of the legal norms.
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International Terrorism as a global problem nowadays

Abstract. Today terrorism has become a profitable business on a global scale with developed “labor
market” and “capital investment” which adapting very fast and dynamically to globalization process. In
our study we performed the basic trends, main characteristics, strategy and tactics of terrorist organizations
and their use of information technology capabilities to evaluate a consequence transformation of terrorism
into cyber terrorism, or its combination. We found a relationship between the concepts of “terrorism”,
“radicalism” and “extremism” and revealed the ideological and psychological aspect of the issue. In
conclusion we recommended some ways and mechanisms to operate with counter-terrorism policy.

Key words: terrorism, radicalism, extremism, cyber-terrorism, separatism, narcoterrorism, suicide
bomber.
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Introduction.

Modern global development contradictions, the world recession in the economy have
determined the character of international terrorism. Apart from the national territorial, religious
and political goals, leaders of terrorist organizations act for the sake of financial profit, of having
access to authority for the purpose of redeployment of material and governmental resources.
Powerful structural organization, significant material and financial economical security — that is
what modern international terrorism presents. The examples of Afghanistan, Syria, Chechnya,
and the Middle East indicate the ability of terrorist organizations and of their influential protectors
and donors to conduct terrorist wars and to participate in wide scale military conflicts.

All conditions for growth of terrorist manifestations have formed exactly on the territory of
Europe and Asia. To internal causes we can refer stable struggle for property redistribution and
political power, changes in the governmental legal status of some regions, interethnic controversy,
ideological split-off, criminalization of society, increasing organized crime rate and corruption,
emerging steady separatist centers.

Thus, research of the general theoretical and practical issues of political aspects of
international terrorism within globalization becomes crucial in social political and international
legal context.

Main part.

Terrorism has at least two reasons for its emerging. The first one is lack of political support,
of the opportunity to position oneself in the open political space. As a rule, people will not give
support to the opposition having targets which are in contradiction with interests of this or that
group of countries, world community, or these targets openly entrench on the basic human rights,
for instance on the right for life. Violence in its essence and terrorism in particular are an alternative
means of political pressure, achievement of a target set, where the public support does not give it
the effective percentage of political votes.

The second reason consists in the fact that there is support of some societal groups but
there are no alternative means of political expression. Here violence serves as an instrument for
achieving the high threshold of political vote in front of the closed political system (authoritarian
or totalitarian).

In any case, terrorism is the tactics of the weak, inability of a definite political group to
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participate in a sound political dialogue [1].

Although terrorism, namely international terrorism can prove to be quite a lucrative
instrument for political acts, it is not free-of-charge. Rather large sums of money are necessary to
supply illegal organization to ensure its safety, to support its “play” mode on the political arena,
to implement business operations (weapon selling, drug traffic, etc.). On the other hand, it costs
international community huge financial expenses to pursue these terrorist groups and syndicates
[2].

International terrorist groups must keep balance between safety and support of its own
influence (strong presence) to remain the effective political power. Consequently, they have to
keep themselves “fit” and to be ready to start as an organized dynamic power at any time [3].
Therefore, the main feature of international terrorism is dynamism, which means these groups
constantly shift, change and they are rarely static [4].

To remain in the game means they are still making permanent attacks in order to claim their
audience’s attention without causing any danger to their own basic organization.

Kidd and Walter give a sketch of five terrorism strategies — Provocation, Attrition,
Outbidding, Spoiling, and Intimidation, the meanins of which terrorists can get the maximum
support among the public or as an alternative to it — subversion of government authority before its
people. According to their viewpoint, the efficient strategic approach is Intimidation [5].

There are two ways for using terrorism in strategic aspect:

1. Coercive or «dirty trade» strategy. The method of action is violence as a tool for changing
the behavior of the current regime by way of threat of prolonged or frequent terrorist attacks until
the group’s requirements are satisfied. The requirements can be either political or financial nature
[6]. However, terrorists are willing to negotiate or to come to a compromise with the existing state
regime in respect of the disputed political «pie».

2. The second strategic approach is the entire seizure of political «pie» without any
compromise. The method of action is an absolute violence.

Often, terrorist groups use a combined strategic approach in their actions.

However, we should note the fact that some researchers believe that terrorist groups are not
always highly disciplined and strictly hierarchical. They give an example of the story of JI, the
founders of which are Abdullah Sungkar and Abu BakarBa’asyir, when after Abdullah Sungkar’s
death in 1999 Abu BakarBa’asyir became the leader and it subsequently split into two warring
factions [7].

So, one of the key points that will help to develop an effective mechanism for combating
international terrorism is to find out the current trends of its formation. Many experts explain
international terrorism as a disproportionate response to the challenges of globalization, as a
reaction of the emerging postmodern «network» organization of the world to the pressure by the
traditional «hierarchical» governance structures of world processes [8].

The age of information technology gives an opportunity for terrorism and organized crime
to use the tools of international service networks. For example, «Al Qaida» has learned to use
many of the same tools for global cooperation as «Infosys» in their work. Instead of goods and
profits, it produces murder and chaos. This is an extremely difficult problem. Perhaps it will even
turn out to be the most acute geopolitical problem for the flat virtual world countries that think
about their future development. After all, sadly, the flat virtual world equally favors both «Infosys»
and «Al-Qaiday». Network mutants are not created for profit, but for destruction. They do not
need investors; they need only adherents, donors and victims. Yet, these mobile, self-sustainable
network mutants fully use cooperation instruments, offered by the flat virtual world: public
access to information for fundraising, recruitment of members, promotion and dissemination of
ideas; outsourcing for practical training of perpetrators; organization of the supply chain for the
transportation of weapons and suicide bombers. The US Central Command came up with a name
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for this underground system as “the virtual Caliphate». Its managers and engineers understand the
essence of the flat virtual world no worse than «Wal-Mart», «Dell» or «Infosys».

Nowadays all active terrorist groups detect their presence on the Internet [9]. The most
significant terrorist organizations which actively use the Internet resources include: Hamas, Al-
Qaida, “Hezbollah», «Al-Jihad», «Muslim Brotherhood», «Palestine Liberation Front», «Real
IRA» and several others. Most of them are declared outlawed.

An expert on Crime Problems Phil Williams notes that many criminal organizations still
use some form of hierarchical network design, connecting or extending the network if necessary.
Williams outlines a framework for a network criminal organization: the core made up of united
leaders (center) and the periphery, consisting of network criminals [10]. This organizational
mutation has probably temporary nature - as a transition from the traditional hierarchical criminal
group to an entire network organization [11].

One more point makes connection with the worldwide global network — it is the
transformation of terrorism in cyber terrorism, or their combination. For instance, the terrorist
group could simultaneously detonate a bomb at the station or the city square and start cyber-attack
on the communication infrastructures, thereby increasing the impact of events. Ironically, the
success of the «war on international terrorismy is likely to cause the terrorists increasingly turn to
the means of mass destruction such as cyber terrorism [12].

In today’s environment, many experts consider combating the international terrorism as
the fourth world war. It is the war which we consider in the context of the globalized world as a
consequence of one of the manifestations of the crisis in the industrial phase of development. It is
a struggle of global projects of the future - the American, Arabic, German, Chinese, Russian, and
Japanese. Collision of these projects will take place in spaces of geo culture and geo-economics.
We cannot exclude military actions, which will take the form of terrorist acts. Researchers often
define terrorism as motivated violence for political purposes. An act of terrorism on September
11, 2001 in New York, which resulted in the loss of about 3,000 human lives in one day, the
responsibility for which Islamist «Al-Qaida» (founded in 1990) assumed, is referred to as the
beginning of the fourth world (terrorist) war [13]. Some Al Qaida leaders call this day the
beginning of the USA collapse, for example Ahmed Omar Sheikh, the chief suspect of the murder
of the American journalist Daniel Pearl, urged to sell dollars because the USA history would soon
come to an end [14].

International terrorism is able to provoke a war of civilizations causing disastrous
consequences. Insensitivity of representatives from one civilization to the values («false value»)
of another civilization can be fatal. The elimination of all terrorist training centers will lead
to nothing, since we do not destroy the constant source feeding terrorism - the deep material
inequality, indifference to those who consider themselves offended, factual inequality under the
formally proclaimed equality of everyone before the law.

The accelerated pace of economic development, which proved itself to the greater extent
in the second half of the 20th century, constitutes a stable foundation of the entire social world
of early 21st century. The tempo of GDP growth increases from 2,7 per cent in 1986-2000 to 3,7
per cent in 2001-2015, while the population of the world - from 6.1 to 7 billion people. At the
same time, GDP growth will have an uneven character. The post-socialist countries are gradually
recovering from the crisis. Radical changes are taking place in the conglomerate of Asian, African
and Latin American countries, in which there is concentration of about 4/5 of the planet population.
As aresult of increasing differences in the level and pace of socio-economic transformations this
community in itself united by the concept of «developing countries», has become blurred. In the
forecast period split in their development will grow and the community itself as a conceptual
category will disappear [15].

B. Bidova supposed that 56 countries of the world would have an annual income per capita
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of less than 5 thousand dollars in 2015. Nearly 3 billion people live in these countries (41per cent
of the total population) [16].

With the constantly growing welfare of the developed countries, poverty and hunger will
create quite negative environment for the development of the world economy in early 21st
century. Developed rich countries that determine basic parameters for the global development
of world community, will be even more concerned with ways of creating necessary conditions
for steady development of the poorest countries. It will take place not only for humanitarian
reasons, but more due to the fear of uncontrollable immigration and the growth of drug trafficking
and terrorism in these countries. Rich countries will be forced to develop and put into practice
economic development programs in poor countries.

The 21st century terrorism has transformed a lot, the high level of financial capability and
technical equipment of terrorist groups is a characteristic feature of modern terrorism.

Over the past decades, the epicenter of terrorist activity began to gradually shift from the
Latin American region to the United States, Europe (England, Spain, Italy, Germany, France),
Turkey and Japan.

External constraints of international terrorism have significantly weakened, that resulted
in the problem aggravating, in terrorist organizations’ strengthening. In the era of the «cold war»
conflicting superpowers did not only secretly sustain their terrorists with resources, but also
followed the rule that their actions did not violate the unwritten «game rules.»

On becoming independent, the terrorist organizations have begun to declare their willingness
to use the full range of possibilities, including the use of mass destruction weapon. We should take
into account that victim countries are increasingly using international terrorism as an explicit
or alleged argument to reach more significant foreign policy goals — expansion of its influence,
military or diplomatic influence, implementation of claims for financial and technical assistance.

In modern conditions, as the French expert Arnaud Kalika says there are two types of
attacking actions that characterize violence. Firstly, it is the Islamic Jihad originated as a response
of backward culture to the invasion of the western civilization. Secondly, it is a campaign of the
United States, which after receiving a strike at the heart on September 11, 2011, are trying to take
revenge by «missionary campaign”. It aims at the systematic destruction of America’s enemies,
«transference» of those who haven’t their own viewpoint and unable to estimate into the faith in
American values, as well as at reorganizing the world in accordance with Washington interests
[17]. The modern reality can by no means limit the issue to the US desire for hegemony or to the
European Union attempts to export their supranational attitudes and beliefs about democratic
values. Regional players, such as Israel in the Middle East and Ethiopia in the Horn of Africa
are actively accepting the experience of using the threat of «terrorism» in the foreign policy and
defense strategy. Spread of the tactics called «preventive strikes» on the Indo-Pakistani terrorism
is fraught with confrontation between the two unrecognized nuclear powers and it can have far-
reaching global implications.

Terrorism becomes no less «practical» for domestic political purposes as well — to tighten
the regime, to have additional powers for the authorities, to restrict rights and freedoms of citizens
and to neutralize political opponents. Terrorists, competing with governments, as a rule, are to
achieve two things: to convince the population that they (the terrorist organization) can cause
damage to the public and can really show it, or to persuade that the government is unable to protect
themselves and the public from the threat. As Alex Braithwaite calls it — it is transformation of fear
into persuasion. The main interest of the opposition is to influence the public decision regarding
the choice or cancel of representatives in the government [18].

Therefore, it is crucial to note one of the important constituents of terrorism that made it
be so «much in demand» for various political forces. This is propaganda effect of creating an
atmosphere of fear among the population. It is specific for international terrorism, on getting
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modern means of information warfare into their hands, to impose its ideas and estimation of
the situation on peoples, to successfully and widely perform the mobilization tasks of attracting
the young to its army, not to mention the professional mercenaries. Terrorist organizations have
established close ties with each other based on a common ideological and religious, military and
other commercial basis. Especially their leaders, in many cases, closely work together on weapons
acquisition; they cover for each other, share functions and tasks while undertaking large-scale
operations.

The international terrorist community has learned to maneuver forces and means, to transfer
great masses of weapons and militants through illegal channels. Modern terrorism is a powerful
structure with the appropriate equipment. The examples of Afghanistan, Syria, Kosovo, Chechnya
show that modern terrorism is able to wage diversionary and terrorist wars, to participate in large-
scale armed conflicts.

For instance, S. Dishman believes that the Kremlin scares of the threat from Chechen rebel
terrorists, of separatism, and as a consequence scares of the emerging hotbed for international
terrorism in the territorial framework of Russia. Therefore, Russian bodies take harsh measures
against criminal acts by Chechen separatists, and there was the arrest of the central leaders of
criminal syndicates [19].

In Kosovo, the Albanian criminal syndicates serve as traffickers of heroin along the proven
Balkan corridor, where there exists drugs transportation with a turnover of approximately $ 400
billion per year [20].

Terrorism has turned into a very profitable business on a global scale with a strong «labor
market» (mercenaries and others) and «capital investment» (the weapons supply, drug trafficking,
etc.). There is evidence that it is through the active zones of the terrorist groups’ activities that
the main flow of drugs and narcotic raw materials comes onto the "world markets, and it makes
many billions of dollars. More than a tenth of the total world weapon exports occur in the «grey»
and «black» areas of this sector» [21]. Terrorism of an international scale with the use of modern
technologies and means needs large financial resources. Therefore, in the second half of the 20th
century financial capacity channels or sources of terrorism significantly extended. Help to terrorists
often comes in small «chunks» from many sources: illegal banking operations, criminality (e.g.,
sale of unauthorized copies of computer programs, etc.), collaborative activities of criminal groups,
the activities of legal commercial organizations, the activities of the so-called «humanitarian»
organizations and the government funding of individual countries concerned, and private income
of organization leaders. As a result, it has become much more difficult to counteract the financing
of international terrorism. In addition, the hallmark of modern terrorism is its aspiration to
significantly expand its own financial resources due to the introduction of criminal fast growing
businesses (drug trafficking, smuggling of minerals and so on). F. Schneider estimates show that
out of 20-50 million dollars of the annual flow of «Al-Qaeda» financial resources, at least 50-65%
are revenues from overtly criminal activities (smuggling of drugs and diamonds, kidnapping, etc.),
which purely mafia organizations perform [22]. However, the organization receives a significant
part of funding from legal sources (donations of Islamic organizations).

Within the framework of this issue the viewpoint of M. York seems to be of interest for us,
he considers terrorism as the reverse side of the genocide, as the response to the annihilation of
a minority that does not have the opportunity to express and to establish their interests (e.g. the
Resistance movement of the Palestinian autonomy). In this situation, a group of people are using
terrorism as the only viable option, as a way of expressing anger, despair in virtually hopeless
situation, the involuntary loss of its territory and independence. M. York writes the first generation
of Israeli leaders was originally terrorists themselves before they founded their own state. In this
case, the terrorist activity resulted in establishing the State of Israel. Terrorism in which the decisive
factor is ethnical is the right of the nation to self-determination. Ethno terrorism is intended to
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found a separate state for the own nation. Probability of ethno terrorism manifestations is typical
of the multinational states such as India, France, Belgium, Indonesia, and others. The only global
solution to which the modern world has to be targeted is the respect of inner dignity of all peoples,
the opportunity for ethnic minorities to be heard on the world stage. Only in this case we can
understand their motivation for terrorism and get a chance to prevent political destabilization of
the country [23].

There is correlation of concept of «terrorism» with the concepts of «radicalism» and
«extremism». Radicalism determines the socio-political ideas and actions aimed at the most
drastic change of the existing political and social institutions.

Extremism brings methods and means of struggle to the fore. Extremism, as a consequence
of the existing social political factors is a commitment to extreme views, measures, actions,
decisions, and unwillingness to compromise [24]. Terrorism is a part of extremism, because
out of a wide range of its manifestations (rebellion, establishing parallel structures of authority,
ultimatum issuing, and insubordination campaign) it has incorporated the most stringent methods
to achieve political goals which allow taking other citizens’ life, destroying property, etc.

There is a close connection between terrorism and separatism. The difference between
terrorists and separatists lies in ways of working. The target may coincide, for example, to change
the existing political system. However, a terrorist act is a political act planned beforehand, in which
the civil population becomes victims. On the contrary, separatists (guerrillas) direct violence at
the country’s armed forces essentially [23].

In today’s world the largest separatism hotbeds have regionally specific nature, which
is similar in geographically close conflicts. The following criteria determine this similarity:
geographic proximity; ethno cultural community; single civilization foundations; the similarity
in historical development features; similarity of separatism development factors; level of political
stability; intensity of conflicts. A survey on the geographic characteristics of separatism reveals
certain regularity in their spread.

Major large hotbeds of separatism and the ongoing bloody ethnic and religious conflicts are
close to an imaginary axis extending from the British Isles through Central Europe, the Balkans,
the Caucasus, the highest mountain chains on the planet Hindu Kush, Pamir and the Himalaya
to the islands of the world largest Sunda archipelago. 36 of 49 major separatist conflicts in the
world gravitate to this giant Eurasian arc, and as a rule, they are the most intense and violent, for
example, in Kosovo, Kurdistan, Kashmir. This axis is called the instability belt. This region was
not fully under control of either one of the two great powers (USA and USSR), but fell within the
scope of their influence. The instability belt is characterized by the fact that in these huge spaces
of Eurasia there has been a mutual physical and spiritual assimilation of northern and southern
nations for thousands of years. Recently, the Eurasian arc has witnessed the increasing activity of
centers of power which were less significant in the past. Today, China, India, Pakistan, Turkey,
Iran could become a fully-fledged regional leader that have the necessary means to affect the
separatist and other opposition movements in neighboring countries. All this could not but have
some impact on the nature of modern terrorism, an important feature of which is a clear structure
and organization [15].

Finally, we will consider the ideological and psychological aspect of the issue depicted in
this article. There exists information and propaganda support for the purpose of creating a better
moral psychological effect and public resonance. They have created a heroic image of «Martyr»,
for whom the idea of self-sacrifice is a sacred act, a highly desired aspiration and divine duty. An
additional motive is financial aid to the suicide bomber’s family after his committing a terrorist act
and his persuasion that he will immediately go to heavens [25]. However, B. Hoftman and Gordon
H. McCormick note that the potential suicide bombers can be quite selfish if they think that they
can make a deal with God [1].
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Candidates for suicide bombers are young people who do not have fully formed personality
and are quickly responsive to external influence, as well as abnormal personalities whose
characteristic traits are narcissistic aggressiveness, feelings of fear, depression, and guilt. Suicide
bombers are not only representatives of the poor segments of population, but also people from
well-off families having higher education [26].

According to data presented by C. Christine Fair & Bryan Shepherd, women in general, are
more likely to support terrorism than men. Older people support terrorism less than the young.
However, in fact, even for 62 year-olds the predicted probability of supporting terrorism was close
to 45 per cent [27].

Motivations of women to engage in terrorist activities are not the profound political reasons,
but rather a psycho-emotional factor, as Brigitte L. Nacos calls it, «politician for the sake of love»,
when female terrorists continue the occupation (job) of their husband, father, or brother [28].
There is also a female stereotype applying to the political violence due to a personal tragedy or
disappointment in life. As a rule, they are widows or young single girls [29].

Giving the example of ETA, Fernando Reinares emphasizes that modern terrorism is strictly
a male phenomenon and fighters of this organization comprise by gender: men - 93.6 per cent,
women - 6.4 per cent [30].

In such a powerful and competent terrorist organization as LTTE (Liberation Tigers of Tamil
Eelam), they are highly qualified staffs who are ready to commit a suicide voluntarily and with
enthusiasm [31]. The only common feature of all who become suicide bombers is absence of any
strong social bonds and susceptibility to external influences. This factor is reinforced by almost
complete isolation of a suicide bomber from any external social contacts directly before making
the terrorist attack.

Suicide bombers are characteristic of any ethnical or religious terrorism. For example, the
self-sacrifice of Buddhist monks in the early years of the Vietnam war, the Islamist movements -
the Wahhabits of Saudi Arabia, Al-Qaeda, «the Muslim Brotherhood», Hizbut-Tahrir, the Taliban
in Afghanistan, the Iranian Shiites, etc. [32].

Tamil Tigers, the IRA, the ETA Basque, Colombian rebels use mainly incendiary devices to
attack and demoralize without conscious suicide for terrorist purposes.

Findings.

Forms of manifestations of international terrorism are religious, ethnical, drug, cyber-
terrorism.

Religious terrorism makes the most severe threat to the welfare of the world. If ethno
terrorism and separatism are forced to turn to the national or ideological idea, the motive in
religious terrorism is something supernatural, extraterrestrial; therefore, they have more freedom
to define opponents and efforts to the coup [33].

Drug terrorism and cyber-terrorism are based on international criminal forces that provide
finances for their terrorist activities through drug trafficking, computer malfunction in military
communications, electrical grids, and energy in order to instill fear and to force states to take
decisions favorable for them.

Modern terrorism feels like a shark in the sea water, which moves and transforms in order to
survive and succeed in reaching its goal. Adapting to political realities, terrorism tries to keep one
pace ahead of the counter-terrorism curve and is constantly changing in terms of tactics, principles
of their work and the weapons which they used [34].

In aggravating political extremism and terrorism the leading role belongs to the following
factors: the significant societal part’s exclusion by the ruling elite from participation in political
activities, the repressions of opposition political parties (movements), imposing non-traditional
social and political new developments and changes, the collision of peaceful citizens with the
existing political structure or the governing regime in the country, the loss of hope for financial
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improvement and for status betterment.

What can states do in this situation in order to contain or reduce the threat of international
terrorism?

Firstly, it is a preventive activity of governmental bodies aimed at neutralizing terrorist
tendencies, at eliminating potential preconditions of their emergence by strengthening their
borders, tighter control over the activities of foreign organizations, active youth policy, measures
aimed at reducing unemployment and solving urgent social and economic problems that can
reduce social tension in society.

Cooperation of States in the prevention, localization and elimination of regional extremism
outbursts, since some conflicts caused by terrorists, can result in destabilization in other countries.

Secondly, to effectively combat international terrorism it is necessary to develop and
implement a comprehensive program which takes into account all aspects of societal life. It must
certainly take into consideration the interests of all population segments, the problems and the
conflict potential of terrorism all around the world.

Thirdly, among the possible directions of international counterterrorism cooperation we
should note the necessity to conduct collaborative operational activities; to exchange technologies
and share experience in the production and application of counter terrorism technical and combat
resources; to purchase modern equipment, tools, samples of special equipment and outfit used
for this purpose; to develop and improve international and national legislation on counter-
terrorism cooperation; to develop the regulatory framework governing the possibility of using
another country’s territory to carry out anti-terrorist operations; to develop an international legal
mechanism for the extradition of terrorists, who are accused of committing terrorism acts; to
define the place and the role of mass media as a propaganda tool for intolerance to any terrorism
manifestations.
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Kazax ynmmuix acpapnoix ynueepcumemi, Anmamul, Kazaxcmarn

XabIKapaJbIK TEPPOPHU3M Ka3ipri 3aMaHHBIH kahaHAbIK npodJieMacsl peTiHae

Anpartna. byrinri tagaa teppopusM xahannany mporecine Te3, api KapKbIHIbl OeiMIeneTin na-
MBIFaH «CHOEK HapbIFbD» MEH «MHBECTHLHMSUIAPbD) 0ap FanaMablK ayKbIMaa THIMII OM3HECKE aifHaJ[bl.
3eprrey OapbichiHaa 0i3 TEPPOPHUCTIK YHBIMAAPIBIH HET13r TEHICHIMSIIAPBIH, HET13r1 CHIlaTTaMallapblH,
CTpaTErusChl MCH TAKTUKACHIH )KOHE OJIApAbIH TEPPOPU3MHIH KHOSPTEPPOPU3MIEe aliHaTyBIHBIH CalJapblH
OaraJiay YUIIH aKIapaTThIK TEXHOIOTUSHBI KOJIAaHYbIH YCBIHABIK. bi3 «Teppopu3m», «paaIuKalIu3M»KoHe
«IKCTPEMHU3M» YFBIMIApPBIHBIH apachIHAarbl OAlaHBICTHI TaybIll, MOCEICHIH HACSIBIK-TICUXOIOTUsIIBIK
ACTEeKTICiH aIuThIK. KopbIThIHIBIIAN KeTie, 013 Teppopu3MIe Kapchl casicaTlieH jKYMbIC icTeyliH OipHere
JKOJIZIApBl MEH TETIKTEPiH YCHIHABIK.

Tyiiin ce3aep: TeppopusM, paiuKainiM, SKCTPEMHU3M, KHOEPTEPPOPU3M, CEerapaTH3M, ECipTKi Tep-
POPU3MI, TEPPOPHU3M.

I.'T. Amanoea, I.C. KaiueBa
Kaszaxckuit nayuonanvhultl acpapuuii ynugepcumem, Anmamet, Kasaxcman

MeskayHapoaHbIii TEPpPOPH3M KakK [100aabHas mMpodjeMa COBPeMeHHOCTH

AnnoTtanus. CeroiHs Teppopu3M CTal NPUObUIEHBIM OM3HECOM B II00ATBHOM MaciiTade ¢ pa3BH-
TBIMH «PBIHKOM TPYJIa» U «KaITUTAJIOBIOKESHUSIMIY, KOTOPbIE O4YEHb OBICTPO M IMHAMUYHO aIalITUPYIOTCS
K mpoleccy miodanu3anuu. B HameM uccienoBaHiK Mbl IPECTABIIM OCHOBHBIC TCHACHIIMU, OCHOBHBIC
XapaKTePUCTHKH, CTPATETHUI0 M TAKTUKY TEPPOPUCTHYCCKUX OPraHU3alMi U UCITIOIb30BaHUE UMH UHDOP-
MAalMOHHBIX TEXHOJIOTHI JUIS OLEHKH TOCIEICTBUI MpeBpallieHuss Teppopru3Ma B KHOSPTEppOpU3M Min
ero coyeraHue. Mbl HAIUIM CBSA3b MEXKIY IOHATHIMHU «TEPPOPU3M», «PaJUKAIU3M» M «IKCTPEMU3M» U
BBISIBUJIY UJICOIOTHYECKHUI U TICUXOJIOTMYECKUI aCTIeKThl IpoOJIeMbl. B 3akitoueHne Mbl IOPEKOMEHI0BA-
JIM HECKOJIBKO CIIOCOOO0B M MEXaHU3MOB PA0OTHI C MOJIUTHKOW OOPHOBI C TEPPOPU3MOM.

KuioueBble ciioBa: TeppopH3M, paJUKaIU3M, IKCTPEMH3M, KHOSPTEpPOpU3M, CerapaThs3M, HapKo-
TEPPOPU3M, TEPPOPUCT.
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HexoTopbie BONPOCHI rPaKAaHCKO-IIPABOBOI0 IPOTHBOACHCTBHSA PeilepCTBY B
cepe npeaAnpUHUMATEIHCTBA

AHnHoOTauus. PeiiepcTBO Kak SKOHOMHUYECKOE SIBJICHUE BO3HUKIIO B MUPOBOM MPAKTHUKE B CBS3H C
(YHKIMOHMPOBAaHMEM pBbIHKA LEHHBIX Oymar. Ha HayalbHOM STare CTaHOBJICHMS PbIHKA LIEHHBIX Oymar
chopMHpOBaIaCh U aKTMBU3MPOBAJIACH AEATEILHOCTh TaK HA3bIBAEMBIX «UEPHBIX» PEHIEPOB, KOTOpPBIE
KPUMUHAJIBHBIM CIIOCOOOM, 3a4acTyl0 ¢ MPUMEHEHHEM HACHJIBLCTBEHHBIX ACHCTBHI, 3aXBaThIBaIH MpPEA-
npusTHS U OU3HEC B LICJIOM.

Hapsiny ¢ «4epHbIM» peliepcTBOM CyLIECTBYET U «Oesioe» peiiepcTBo, HallpaBICHHOE Ha 3axXBar
OPEANpUATUS. U OM3HECa, PYKOBOACTBYSCH IMPEXkKAE BCETO HOPMaMH I'Pa)XIAHCKOTO 3aKOHOAATENbCTBA.
Bwmecre ¢ Tem, nenieHne peiiepcTBa Ha «4epHOE» U «Oen0oe» HOCUT YCIOBHBIN XapaKTep, TaK KaK METObI
peiiIepcKuX arak Ha KOMIIAHUIO-1IEeJIb 10 CBOEMY COBEPILEHCTBYIOTCS, a B PSAE CIIydaeB «4epHOE» U «Oe-
JI0€» PeHaepCTBO CMEILIUBAIOTCSI.

B PecnyOnnke Kazaxcran peiizepcTBo Kak MPOTHBOIPABHOE JISSTHUE BOSHUKIIO B YCIOBUSIX IIEPEXO-
Jla Hale CTpaHbl OT COLMAIMCTUYECKON CHCTEMbI XO3sICTBOBAHHS K PHIHOYHOW dKoHOMUKE. [Ipu 3TOM
HETraTHBHOMY BO3JICHCTBHUIO peiiepcTBa MOABEPKEHBI, IPEKAE BCEro, CpefHee U Majloe MpeAllpuHUMa-
TEJILCTBO, KOTOPBIE, B OTIAMYHME OT KPYITHOTO OM3HECa, He 001aJal0T COOTBETCTBYIOIMMH SKOHOMHYECKH-
MU, (PMHAHCOBBIMH U OPraHU3allMOHHBIMH BO3MOKHOCTSIMH IPOTUBOACHUCTBHS PEUICPCTBY.

B rpaxiaHcKOM 3aKOHOJATENbCTBE OTCYTCTBYET JIETalIbHOE ONpeesiCHHE PeiIepCTBa, HO IPaBOBOE
NPOTUBOACHUCTBHIE TAHHOMY SIBJICHUIO 3aKpEIJICHbl BO MHOTHX e€ro HopMax. Ha mpakTuke 0coOCHHO ysi3-
BUMBIMH B OTHOILLIECHUHU PEUEPCKOTO 3aXBaTa MOTYT SBIISTHCS T€ KOMIIAHWH, KOTOPBIE HAPYILAIOT ICHCTBY-
IOlIee 3aKOHOJATEIbCTBO, TEM CaMbIM CO3Aal0T OOJETdYeHHBIE YCIOBHUS Ul peiinepckux arak. B memsax
NOBBILICHNS PPEKTUBHOCTH MPOTUBOCTOSHUS PEiIepCTBY HEOOXOIMMO COBEPIICHCTBOBAHHUE 3aKOHOA-
TEJILCTBA B chepe OAHKOBCKOH AESITEIbHOCTH, 00 UIOTEKE HEIBMKUMOTO UMYILIECTBA, O PEadMINTALNH U
0OaHKpOTCTBE.

KiroueBble ci10Ba: peiiiepcTBo, YepHOE peiaepcTBo, Oenoe peiiepcTBo, HEHHbIE OyMary, peiaep-
CKasl aTaka, KOMIIaHUsI-1eJIb, KOMIIaHUsA-peiiep.

DOI:https://doi.org/10.32523/2616-6844-2019-129-4-76-84

I'maBa PecnyOnuku Kazaxcran K.-)K. Tokaes B [locnanuu Hapony Kasaxcrana nmoguepkHyi,
YTO «yYaCTHJIUCH CIlydyau peJiepcTBa B OTHOLICHUH MAaJIOTO U CpeJHero Ou3Heca... Jro0ble mo-
IBITKHA BOCIPEISATCTBOBATh Pa3BUTHIO OM3HECA. .. JOJDKHBI paCCMaTPUBATHCS KaK MPECTYIUICHUS
IPOTUB rOCY/IapCcTBa. B CBSI3U € 3TUM HYKHBI JOIIOJHUTEIbHBIE MEPBI 3aKOHOJATEILHOTO XapaK-
tepa» [1]. CiienoBarenbHo, yeunenue 60pb0bI ¢ peiinepctBom B Pecnyommke Kazaxcran, Bo Bcex
€ro HeraTUBHBIX MPOSBICHUSAX, BBIHOCUTCS Ha IPUOPUTETHBIM yPOBEHb TOCYJapPCTBEHHOM MOJH-
THUKU.

TepMmuH «peiiiepcTBO» MPOUCXOAUT OT aHIIL. «raid», 03HAYAIOLINI BHE3AMHOE HalaJeHUE,
HaJleT, 3axBar. Kak u3BecTHO, mocnenHue, B 00bIIEHHOM MOHUMaHHUHU, CYIIECTBOBAIM H3JIPEBIIE,
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C MOMEHTA BO3HUKHOBEHHUS 4eJI0BeueCcKoro oomecTBa. OHaKO HCTOKH pelepcTBa, B COBPEMEH-
HOMU ee MHTepIpeTaluy, OepyT Ha4ajao C MOSBIEHUS B MUPOBOM 3KOHOMHUYECKOM MPOCTPAHCTBE
pBIHKA LIEHHBIX Oymar. B rpaxnaHcko-npaBoBoM 000poTe pacpoCcTpaHeHHE TaHHOTO (peHOMeHa
Hayaso ocylecTBiIAThCs B KoHIEe XIX n Havanme XX Beka. Ha 3ToT nepuon npuxoaurcss U Kpu-
MUHanu3anus peinepcrsa. B kauectBe npumepa moxkHo npusectu CIIIA, rie Hanbonee s dex-
TUBHOU ()OPMOH 1€ TETLHOCTH OPraHM30BaHHON MPECTYNMHOCTH B 20-bI€ TO/bI MPOLLIOTO CTONE-
THUS CTaJ KPUMHUHAJIBHBINA CIIOCO0 3aXBaTa MpeAnpusTHs u OuzHeca [2].

B mmpokom cMbiciie peiiepcTBO MOXKET MPOSBIATHCA B CIAEAYIOIUX PAa3HOBUIHOCTAX: @)
«YEpPHOE» PENIEPCTBO — 3aXBaT YIPABIEHUS IOPUINUECKUM JIUIIOM YTOJIOBHO-HAKa3yeMbIMU CIIO-
cobamH U IpeycMaTpuBarollee YroJOBHYIO OTBETCTBEHHOCTD; 0) «0eroe» pelaepcTBoO — 3aXBaT
yIpaBJIeHUs IOPUANYECKUM JIMIIOM BIIOJIHE 3aKOHHBIMM CIIOCOOAaMH, HO MOJO00HOE MOXKET OBbITh
COIPSKEHO ¢ HApyLIEHUEM HOPM I'PaKIAHCKOTO 3aKOHOAATENBCTBA U HEPEIKO BO3SHUKHOBEHUEM
I'paXx<1aHCKO-IIPaBOBOI'O CIIOpA.

ITpu «uepHOM» peiepCTBE 3aXBaT yIPABICHUS FOPUIUUYECKUM JIMIOM OCYIIECTBIIAETCS
IIPECTYIIHBIMUA METOJaMH, BKJIKOUasi MOIIEHHUYECTBO, IIAHTaX, MOAAEIIKY JOKYMEHTOB, BEIHECE-
HUE CyJaMM 3aBEJOMO HENPABOCYIHBIX PELICHUH, TIOAKYTI, CUJIOBBIE METOMBI 3aXBaTa, HE3aKOH-
HO€ BO30Y>kKJICHHE YTOJIOBHOTO JIeJ1a Ha PYKOBOJICTBO U YUpeIuTeel FOpUINUECKHX JIUIL CO BCEMU
BBITEKAIOLIMMHU HEONMaronpusTHHIMU MOCIEACTBUAMHU.

3aKOHOAATEIBCTBOM HAIIEH CTPaHbI MPENyCMOTPEHA YTOJIOBHO-IPABOBAasi OTBETCTBEH-
HOCTb 10 cTatbe 249 YronosHoro koaekca Pecnyonuku Kazaxcran, rae noa peiiepcTBoM NOHU-
MaeTcs «HEe3aKOHHOEe MpUoOpeTeHHe MpaBa COOCTBEHHOCTH HA JOJIIO0 YYacTHs B IOPUANYECKOM
JMIIe, @ paBHO MMYILECTBA U LIEHHBIX OyMar IOpUIMYeCKOro JHIA UIN YCTaHOBICHHUS KOHTPOJIS
HaJ IOPUINYECKNM JIMIIOM B PE3yJbTaTe yMBIIUIEHHOTO UCKAKEHUS PE3YIIBTaTOB IOJI0COBAHUS. .
MIOBJIEKILIME NTPUYMHEHNE CYIIECTBEHHOIO BpE/la MpaBaM WM OXpaHSAEMbIM 3aKOHOM HMHTEpecam
rpakJaH U OpraHu3aliK JIUO0 OXpaHIEMbIM 3aKOHOM MHTepecaM OOIIecTBa UM TOCYJapCTBay.
«HepHoe» pelaepcTBO B MOJIIHOM MEPE SIBIAETCS YIOJIOBHO-HAKAa3yEMbIM U 3a4acCTyIO COLEPIKUT
COCTaB HECKOJIBKUX BHJIOB IIPECTYIUICHUH.

«benoe» peitnepcTBo mpeacTaBiasieTr coOOM 3axBaT YIpPaBICHUS IOPUIUYECKUM JIMLIOM
Ipak JaHCKO-IIPABOBBIMU METOJaMH, HAlpHUMep, ITyTeM 3J10yHOTpeOIeH s TpaBaMu aKI[MOHEPOB,
Y4aCTHUKOB TOBAPUIIECTB, JOHKHOCTHBIX JIUL TOCYIaPCTBEHHBIX OPraHOB, HICKYCCTBEHHOIO CO3-
JTaHWS JTOJTOBBIX 0053aTENILCTB C MPUMEHEHHEM HpOILEeaypbl OaHKPOTCTBA U APYTHX CIOKHBIX
CXEM BBIBOJIa aKTUBOB U OTCTPAHEHHUS MX 3aKOHHBIX BIAaJEIbLEB U T. 1. JlaHHAs pa3HOBUJHOCTD
peiinepcTBa U BXOAUT B PAMKH HAILIETO MPABOBOTO UCCIIEOBAHMUS.

Heo6xonumo oTMETHUTh, YTO BCsiKasi KilacCU(UKAIUs HOCUT YCIIOBHBIM XapakTep, Tak Kak
peiiepbl MOT'YT MPUMEHATh aOCOJIOTHO pa3Hble METOAbI aTaKM Ha KOMIIAHUIO-IIeb, YTO MOJ-
TBEP>KJIA€T MUPOBas MpakTuka. bornee Toro, 3axsar ynpaBieHUS IOPUIUYECKUM JIMIIOM MOXKET
COYETaTh KaK METO/IbI yTOJOBHO-IIPABOBOIO XapaKTePa, TAK U ITPakIaHCKO-IIPABOBOI'0 XapaKrepa.

Ha 3amane peiiaepctBo momyumnino O0NbIIoe pacpocTpaHeHue kK cepenune XX Beka. B cpe-
ne (MHAHCHCTOB M MHBECTOPOB MOSBUIIUCH JIIOAM, KOTOPbIE HauyalM CKyNaTh KOHTPOJbHBIE Ma-
KeThl aKIUil pa3anyHbIX KoMmraHuil. [1o1o0HbIE CKYNIKHM 4acTO COMPOBOXIAINCH KOH(MIMKTAMH
MEXJy aKIMOHEepaMH. Peliepsl, oly4ynB KOHTPOJIb HaJ KOMIIAHUEH, PEOPraHU30BBIBAIN €€,
4acTo pa30uB Ha Oosiee MeJIKhe KOMIIaHNWH, U PoJiaBaliu ¢ MpUOBLIbIO [3].

Tak, B kopnoparuBHoMm 6usHece CILIA 1960-X ronoB akTHBH3UpOBAIACh TaKas Pa3HOBUI-
HOCTb peiijiepcTBa Kak MpohecCuoHaNbHas JesTeIbHOCTh MO MOKYTKE KPYIHBIX MaKeTOB aKIUil
MyOJMYHBIX KOPIIOPALUH 1 MOCIEAYIOLIETO UCIIOIb30BaHUS MTPaBa rojoca akinonepos. CooTser-
CTBEHHO, peiifiepaM MpeJoCTaBIsIach BO3MOXKHOCTh TPeOOBaTh OT KOMITAHUU MPHHATUS HOBBIX
Mep, HalpaBJICHHBIX HAa YBEJIMYEHUE CTOUMOCTH KLU, KaK IIPaBUIIO, BOIIPEKH UHTEPECAM U JKe-
JIaHUSIM KOPIIOPALMK U MEHEIDKMEHTA. DTO B CBOIO OUEPE/b BKIIIOYAJIO 3aMEHY TOI-MEHEIKMEH-
Ta, COKpallleHHe ONepanuii, pa3aereHre KOMIIAHUH Ha 4aCcTH WU MX JIMKBUJIALMIO. B mom1o0HbIX
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CUTYyallUsIX TOHATUS «PEHIepCTBO» U «HEIPY>KECTBEHHOE MOIVIOIIEHUE» PACCMAaTPUBAIUCH KaK
paBHO3HauHbIe TepMUHBI. [locTeNeHHO Ha PBIHKE C/IEIOK B 00JIACTH HEAPYKECTBEHHBIX MOIVIOIIE-
HU NOSBJISAIOTCS CBOU JIAEPHI, KOTOPhIE CMOINIX 3apaboTarhk Oosnbiine Kanutanbl. Cpenu Hanbo-
Jlee 3aMETHBIX KOpropaTHBHbIX peitnepoB 1980-x u 1990-x ronos 6111 Kapn Aiikan, Bukrop Ilo-
3Hep, Memrynam Pukinuc, Kupk Kepkopsin [4]. JlaHHbI BUA 1€ATEIbHOCTA IPUHOCUI HACTOIBKO
BBICOKYIO ITPUOBLIb, 4TO C(HOpMHUPOBATIACH 1iesast MHYpacTpyKTypa, COCTOALIAst U3 FOPUITUECKUX
(GUpM U MHBECTHLIMOHHBIX OAaHKOB, KOTOpPbIE MPEIOCTABISIIM CBOM YCIyTrH peiinepaM. B pesyib-
TaTe, yKa3aHHas JEATeIbHOCTh Ha aMEPUKAHCKOM (POHJOBOM PHIHKE NMPHU3HABAIACh BBICOKOMH-
TEJIJIEKTyaJIbHBIM IOPUIMYECKUM OM3HECOM M HE OTHOCHIIACh K YTOJIOBHO-HAKA3yEeMbIM JCSHUSM.

BwMmecre ¢ Tem, snoxa peiiaepcrsa 3aBepuanack kpaxom u B CIIHA. B nepByto ouepens, oa-
HOW U3 IPUYMH HOCTYXHJI KPax U3BECTHON aMEepUKaHCKONH MHBECTUIIMOHHO-OAHKOBCKOM (hUpMBI
Drexel Burnham Lambert, koTopas co3faBaina mynbl U3 KallUTaJIOB HHBECTOPOB, UCTIOJIb3yeMble
KOPIOPAaTUBHBIMU peiiiepaMu JUIsl HePY>KECTBEHHbIX MOMIoLeHnH koMnanuii. B konme 1980-x
HECKOJIBKO M3BECTHBIX KOPIIOPATUBHBIX PEiIepOB MOCTpajain OT HEYAAYHbIX MOIBITOK 3aXBaTa,
(MHAHCUPYEMBIX 3a CYET OOJIBIIOTO KPEJUTHOTO IJIeya, YTO B KOHEUHOM MTOTE TIOBJIEKIIO OTEPIO
neHer nHBectopoB. B mocnenyromem Drexel Burnham Lambert 6pina o0BuHEHa B (hMHAHCOBBIX
MaXUHalIMAX, (PUKTUBHOM OTYETHOCTH M TOProBj€ LIEHHBIMU OymMaraMu Ha OCHOBAaHUM MHCaii-
Jepckoit MH(opMaIMy, YTO U IPUBEJIO K pakTUYeCKOMY Kpaxy koMnaHuu B 1990 roxy u nummio
peiiIepoB MCTOYHHUKA KPETUTHBIX CPEACTB AJISl CBOEH JIesATeNbHOCTH [5].

B cBoto ouepenb coBpeMeHHbIE MEHEKEPbl aMEPUKAaHCKMX KOMIAHUNA HAyYUJIHCh PUHU-
MaTh aHTHU-peiIepCcKre Mephl, TaKUe KaK «OTPaBJICHHBIE MUIIIOIN, «30JI0ThIE MaPaIIOThD», 0-
BBILLICHUE YPOBHS 33JJOJDKEHHOCTH Ha OajlaHce KOMITAHUH U APYTHE CIIOCOOBI 3aIUThI, YTO M03BO-
JUJIO clienaTh pelaepckue 3axBarbl HeahdekTUBHBIMU. Kpome Toro, B mocieHue AecaTuieTus
XX Beka yBeJM4YMiIach 0OIIasi CTOUMOCTh aMEPUKAHCKOTO (DOHIOBOTO PBIHKA, YTO YMEHBIINIIO
KOJIMYECTBO CUTYAIM, B KOTOPBIX [IeHA aKI[Mi KOMITAHUU ObL1a HUKE [0 OTHOLIEHHUIO K aKTHBaM,
KOTOPBbIE OHA KOHTPOJIMPOBAJIA.

YMeCTHO MOTYEPKHYTh, YTO MPU HATMUUHU OOLIUX MPU3HAKOB PEHIEpCTBA y KaXKA0T0 rocy-
JapCTBa UMEIOTCS Kak CBOM OCOOEHHOCTH €T0 MPOSBICHUS, TaK M CIIOCOObI MPOTUBO/EHCTBUS. B
TO K€ BpeMsl 3aKOHOJaTesIi OOJIBIIMHCTBA CTPaH MOHUMAIOT, YTO peIepcTBO B J1000i ero pas-
HOBM/JTHOCTH, BKJII0Yasi BHELIHE 3aKOHHBIE CIIOCOOBI 3aBIaIeHNs LIEHHBIMU OyMaraMu, He TOJIbKO
HapyIaeT NPUHIMIT HETPUKOCHOBEHHOCTH 3aKOHHO MPUOOPETEHHOH COOCTBEHHOCTH, HO Y IIPUH-
UM CHPABEAIMBOCTH MPH PeaTU3alMl COOCTBEHHUKAaMH CBOUX IPAB U 3aKOHHBIX MHTEPECOB B
npoliecce nepepacipeeneHus Kanurana.

Ecnu 3amagHbiM cTpaHaM peiepcTBO, KaK COIMyTCTBYIOIIEE PHIHOYHON 3KOHOMMKE SIBJIE-
HHe, ObLTO U3BECTHO OoJee cTa jeT Ha3al, To KazaxcTaH, Kak M BCe MOCTCOBETCKHE peciryOuu-
KU, CTOJIKHYJICS C HUM CPAaBHUTEIbHO HEJAaBHO. Jleo B TOM, YTO B YCIOBMAX COLMAIM3MA, NPH
NPAaKTUYECKH MOJIHOM rocylapcTBEHHON COOCTBEHHOCTH Ha CPEICTBA MPOU3BOACTBA, INIAHOBOM
BE/ICHUU XO3HCTBOBaHMs, PeiepcTBa ObITh HE MOINI0. DKOHOMUYECKHE YCIOBUS AJIS TAaHHOIO
(deHomeHa BO3HMKIIM HakaHyHe pacnana CoBetckoro Coro3a, B CBA3M € CO3JJaHUEM YCIOBUHN [UIs
pasrocyapcTBICHUS U MPUBATU3ALMH COOCTBEHHOCTH CTpaHbl. IMEHHO B TO BpeMsl MOSBIISETCS
TaK Ha3bIBa€MBIN «PIKET», MPEIBECTHUK peiiepcTBa.

Obpetenne KazaxcTaHOM HE3aBUCUMOCTH U MEPEXOA K PHIHOYHOM KOHOMMUKE, MOSIBICHUE
3HAUUTENFHOTO YKca KPYIHBIX U CPEIHUX U MEJIKHX COOCTBEHHUKOB, OypHOE pa3BUTHE Npe.-
HNPUHUMATENIBCKON JIeATEIbHOCTU COMPOBOXIAIOCH HE TOJBKO MEPEX0aoM K 3P (HEKTUBHBIM Me-
TOAAM XO35IICTBOBAaHMUS, HO TaKXKe MOSABJICHUEM U pacIpocTpaHeHueM peiaepcTsa. OcoOeHHOCTh
peiizepcTBa 3aKJII04aeTCs B TOM, YTO OHO CIIOCOOHO OKa3blBaTh CBOE BO3/IEHCTBHE B OCHOBHOM
Ha cpellHee U Majioe MpearnpuHuMarenbcTBo. KpynHbiil 6u3Hec, o0naaaonmil SKOHOMUYECKO
MOII[bI0, COOTBETCTBYIOLUIMMH (PMHAHCOBBIMU M OPTaHU3AI[MOHHO-YIIPABICHUYECKUMHU BO3MOXKHO-
CTSIMU JJIs1 peiIepOB MEHee JJOCTYIIEH.
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B rpaxxganckom 3aKOHOIATENBCTBE, B OTIIMYKE OT YTOJOBHOTO, HET JIETaJbHOTO OMpeaene-
HUS peiiiepcTBa, HO TeM He MEHee 3allliTa IpaB IOPUINUECKUX JUI] OT HEPAaBOMEPHBIX JEHCTBHI
JIPYTUX JIHI], B TOM YUCJE U OT PEiIepOB, KPACHON HUTHIO MPOXOAUT Yepe3 MHOTHE €T0 HOPMBI.
Tak, B cooTBeTCTBUU cO cTartheil 2 ['paxmanckoro konekca PecmyOnuku Kazaxcran ropuanye-
CKHe JIMIIAa TPUOOPETaIOT U OCYIIECTBISIOT CBOH IPAXKIAHCKUE MPaBa, a TAK)KE OTKA3bIBAIOTCS OT
MPEIOCTABICHHBIX MPaB CBOEH BOJIEH U B CBOEM MHTEpPECE, €CJIM MHOE HE YCTAaHOBIEHO 3aKOHO-
JnarenbHbIMU akTaMd. OHHU TakKe CBOOOAHBI B YCTAHOBIIEHHHU CBOUX IMpaB M O0sI3aHHOCTEW Ha
OCHOBE JIOTOBOpA M B OINpPENETICHUH JIIOOBIX €ro YCIOBHA, HE MPOTUBOPEYAIINX 3aKOHOIATEIh-
cTBy. OIHaKO, HECMOTPS Ha TOT (aKT, YTO FPAKIAHCKOE 3aKOHOAATEIHCTBO MPEAYCMATPUBAET Psijl
Mep MO0 3aIlUTe MPaB U UHTEPECOB IOPUANYECKUX JIUI, UX aKI[HOHEPOB U yUpeOAuTeNnell, B 30Hy
pHCKa peiIepCKUX aTak, B IEPBYIO OYEPEb, BXOASIT KOMIIAHUH, KOTOPbIE UMEIOT Psl HAPYLICHHH
HOPM HAaJIOTOBOTO, aJIMUHUCTPATUBHOTO, BAaJIOTHOTO, TPYAOBOTO U APYTUX OTpacieil 3akoHoaa-
TenbcTBa. [IpodeccnoHanbHbIX pelIepoB MPUBICKAIOT HAIWYHe KPYIMHON TOJITOBOM HATPy3KH,
a TaKxke JI0ble KOH(MIMKTHI CpEeAr aKIIMOHEPOB U yUpeAuTenel, BKiIroyas ux Opakopa3BOIHbIE
MIPOLIECCHI C CYTIPYTaMH.

B pamkax rpa’kJaHCKOTO 3aKOHOAATEIhCTBA KOMIAHUS-1IENh MOKET OBITh aTakoBaHA Kpe-
TUTOpPaMH B JUIe 0AHKOB BTOPOTO YPOBHS, KOTOPHIE UCMOIB3YIOT MAKCUMAIBHO JKECTKHUE CaHK-
[[UU TIPU HEUCTIOTHEHUH 3aEMIIMKOM YCJIOBHH KPEIUTHOTO JOrOBOpa C IENbI0 MOCIEAYIOUIETO
3axBara npennpustus. [Ipu 3Tom HaOnogaeTcs MpakTHKa He3aKOHHOM BHECYeOHO peanu3aiuu
MMYIIECTBA IPU BOZHUKHOBEHUH 3aJ0JPKEHHOCTEH Y 3a€MIIIUKOB.

K npumepy, TOO, oka3biBaromiee yciyru 1o nepeBo3Ke MaccaxnupoB U rPy30B, 3aKIIOUHIO
cornarieHne 0aHKOBCKOTO 3aiiMa ¢ OHUM M3 0aHKOB BTOPOTO YpPOBHS Ha KPYMHYIO CyMMY Ha
nproOpeTeHnue OCHOBHBIX cpencTB. [Ipu 3TOM BO3BpaTHOCTH 3aiiMa ObLTa o0ecreueHa 3a10rOBbIM
MMYIIIECTBOM B BHJI€ TPAHCIIOPTHBIX CPEJCTB.

B cBs13u ¢ TpexMecsiuHOM MPOCPOUKOii 1o 00CIyKUBaHUIO Toira OaHkoM B aapec TOO Ha-
MPaBIsETCS YBEIOMIICHHE O HEOOXOAUMOCTH moramieHusi B 60-IHEBHBIN CpOK 00pazoBaBIIeics
3aJJ0KEHHOCTU. He Mokuaasch ucTedeHrs YCTaHOBICHHOTO yBenomiieHueM 60-THEeBHOTO Cpo-
Ka, 0aHk oOparaercs B ¢y ¢ uckoM kK TOO o BO3/0)keHUU 00sI3aHHOCTH TIepeaTh B 3aKJiaj] Mpu-
HaJJIeXalllie eMy TPaHCTIOPTHBIE CPeCTBa. B Xoae paccMOTpeHus HcKa CyI 110 3asiBICHUIO UCTIIA
00 obecriedyeHNH UCKa, HAKIIAJABIBAET apecT Ha TPAHCIIOPTHBIE CPEACTBA C BOJBOPEHUEM MOCIE-
HUX Ha OXPaHSIEMYIO CTOSHKY, TEM CaMbIM TMOJTHOCTHIO MPUOCTAHABINBACTCS MPOU3BOJCTBEHHAS
JEeSTENbHOCTD PEAIPUSATHS.

TOO o063xanoBano pereHrne CruenuaIn3upoOBaHHOTO MEXPAHOHHOTO YKOHOMUYECKOTO Cy/ia
B 00J1aCTHOM CyZie, KOTOPBI OCTaBUJI pellIeHHE Cy/a MepBOil MHCTAHIINH 0€3 N3MEHEHUSI.

B nanHom ciyyae 6aHK, HE TOKUAsICh YCTAHOBJICHHOTO YBEIOMIICHHEM CPOKa MOTalleHuUs
3aJI0JI’KEHHOCTH, UCKYCCTBEHHO CO3/1aJT 3a€MILUKY CUTYAIUIO IPOCPOUYKH 110 KPEIAUTY U Yepe3 Cy/
o0paTui B3bICKaHUE Ha MPEAMET 3aJiora, MPU 3TOM 3aeMIIUK HE TOJBKO MOTEPsUT 3aJI0KEHHYIO
CcOOCTBEHHOCTH U yIUIaY€HHBIE TIPOIEHTHI 3a MOJB30BaHUE KPEAUTOM, HO Y HETO elle OCTalICs U
YaCTUYHO HETOTallleHHBIH JOT repe 0aHKOM, T.e. (PaKTHUeCKH NpenpUsTie MPUILIO B YIAI0K.

AHanu3 rpaxJaHCKUX el YKa3aHHOM KaTeropuu B Halllel cTpaHe CBUACTENLCTBYET O He-
00XOIMMOCTH BHECEHHUS M3MEHEHHMH U JOIMOJHEHHUI B 3aKOHOAATEILCTBO 00 HUITOTEKE HEABIKHU-
MOTO UMYIIIECTBA B YACTH YCTAHOBIECHUS KPUTEPHEB, THOO «TIOPOTa», KOHKPETHO OMpeAestolIe-
ro pa3Mep 3aJI0JKEHHOCTH B IMTPOLIEHTHOM COOTHOIICHUH K CyMME 3aiiMa, py HAJIMYUH KOTOPOTO
OaHKOBCKMMU U UHBIMHU ()MHAHCOBBIMHU YUPEXKIECHUSIMHU MOXKET ObITh TPOU3BeIeHA BHECYAeOHas
peanuzalys UMyIIecTBa 3aeMIIHKA.

B wactHocTu, npemaraercs nyHKT 3 cratbu 24 3akoHa Pecnyonuku Kazaxcran «O0 uno-
TeKe HeJIBYKUMOTO UMyIecTBay ot 23 nekadps 1995 roma Ne 2723 [6] «IIpouenypa peanuzanuu
UTIOTEKH BO BHECYAEOHOM TMOPSIKE» TOTOIHUTH MOAMYHKTOM 4) CIIEAYIOLIETO CONEePIKaHUS:

«4) ecnu pa3Mep HEUCIOIHEHHOTO 0053aTeNbCTBa, 00ECIIEUeHHOTO HIIOTEKOM, COCTABIISIET
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meHee 30% oT pa3mepa OLIEHKH MpeIMeTa UTIOTEKU M0 TOTOBOPY 00 UTIOTEKE).

Eme ogHUM U3 METOIOB HE3aKOHHOTO 3aXBaTa MMYIIECTBA SIBISICTCS B3BICKAHUE «Pa3iy-
TOW» KPEIUTOPCKOM 3aJJ0JDKCHHOCTH U MOCJICAYIONIee HHUIIMUPOBAHUE TTPOLIEAYPbI OaHKPOTCTBA
C LIEJBI0 BHIKYIIAa HHTEPECYIONINX aKTUBOB 3a OeclieHOK. K mpumepy, OmHIM U3 CrieIUaIn3upo-
BaHHBIX MEXPAHOHHBIX YKOHOMHUYECKUX CYJIOB PACCMOTPEH PsiJ TPAKIAHCKHX JeJ 10 Cropam
MEXy KOMIIAaHHEH-TIeTTbI0 M KOMITAHUEH-PEeHIepOM, BBITEKAIOIINX U3 IOTOBOPA TOAPSIa OJHOTO
U3 JKUJIBIX KOMILIEKCOB, HCIIOJTHEHUE KOTOPOTO 00ECIIeUueHO 3aI0I0M IPOMBIIIUICHHOW 0a3bl, TIPH-
HaJIJICKAIIeH KOMITAHUU-TICITH.

Kak BUIHO W3 3THX TpakJaHCKHX CIIOPOB, CIMHCTBEHHBIM HAMEPEHHEM KOMITAaHUH-PEii-
Jiepa SBJSUIOCH 3aBJIaJICHHE UMYIIECTBOM KOMIIAHUU-TICITH, 3JI0KEHHBIM TI0 JIOTOBOPY TOAPSIIA,
IPU TOM, YTO pa3Mep HEHCIIOIHEHHBIX 00s3aTENIbCTB MOCIEIHEr0 COCTABIIST OTHOCUTEIBHO He-
KPYITHYIO CYMMY, T.€. He3HAYUTEIbHYFO [0 CPABHEHHIO CO CTOMMOCTBIO 3aJI0)KEHHOTO UMYIIECTBA
CyMMY.

[TepBoHA4YaTBFHO KOMITaHUSI-peiiiep 0OpaTHiIach B CY/l C HCKOM K JIeIapTaMEHTY FOCTHIIUU
0 MPU3HAHUU HE3aKOHHBIM OTKa3a B PETUCTPAIMH YBEIOMIICHHUS O HEBBIIIOJIHEHHH 0053aTEeIILCTB
KOMIIaHUEH-11eJIbI0, YKa3bIBasl, UTO MOCIICAHEH HE UCTIONHEHBI 00513aTeNIbCTRA TI0 JOTOBOPY IO~
psizia, B CBSI3M C YeM, B IIEJISIX BO3BPATa BIOKEHHBIX KOMITAHUEH-PEHIEPOM B CTPOUTEIBCTBO IOMa
CPE/CTB, HEOOXOIMMO OCYIIIECTBUTh BHECYICOHYIO pEaIN3alIMI0 3aI0KEHHOTO nMyIecTsa. [Ipe-
MSTCTBHEM 3TOMY CIIYKHJI OTKa3 JIeapTaMeHTa FOCTUIIMU PETUCTPUPOBATh YBEOMIICHUE KOMITa-
HUU-peiifiepa 0 HEeBBIMOIHEHUH 00s13aTenbeTB. CyJoM OBUIO OTKa3aHO B YAOBIETBOPCHHUH 3asiB-
JICHHOTO UCKA.

He nocturnys jskenaeMoro pesynbTrara, KOMIaHHUs-perep o0paTuiiach B Cyl O MPU3HAHUT
KOMIIaHUU-peiiepa OaHKPOTOM, yKa3bIBasi, YTO OTBETUYUK UMEET 3aJI0JDKEHHOCTD MEPe]] UCTIIOM
B KPYITHOM pa3Mepe, KoTopasi 00pa3oBajach B pe3ysibTare MPOCPOUKH B CTPOUTEIBCTBE JKUIIOTO
KOMIUIEKCa. PerieHneM crienuanin3upoBaHHOTO MEXPAHOHHOTO SKOHOMUYECKOTO Cy/la HCK KOM-
NaHUK-periepa yI0BICTBOPEH.

Komnanus-1iens 00xainoBaja pelieHue Cy/ia B BBIIISCTOSIINX HHCTAHIIMSX U TOJIBKO MOCTa-
HOBIIEHHWEM HaJ30pHOM Koieruu Bepxosuoro Cyna PecriyOnuku Kazaxcran orMeHeHo penieHue
Cylla ¢ MPUHSATHEM HOBOTO pEIleHHs 00 OTKa3e B MCKe.

Komnanuei-11e1p10 B BBICIITYIO MPEICTABICHBI OyXTaJITePCKUE TOKYMEHTBI, CBUCTEIbCTBY -
IOIIHME O HAJIMYMH OCHOBHBIX CPEJICTB, CTOMMOCTh KOTOPBIX HAMHOTO MPEBBIIIAET CyMMY J0JIra.

W3 npuBeneHHOTO TpUMepa BUIHO, YTO aKTHBBI TIATEKECIIOCOOHOTO M COCTOSTEILHOTO
NPEANPUSITHS MOTIH OBITh TIOJIHOCTBIO MEPEIaHbl HEA0OPOCOBECTHOMY KOHTPAreHTY MO CHIETIKE.

B Takux ciaydasix KOMIIAHUH-IENIN CISIyeT MPEICTABUTh MAKCUMAIBHO BO3MOKHOE KOJIH-
YEeCTBO JIOKYMEHTOB, TOATBEPKAAIONINX €€ TUIATeKECIIOCOOHOCTh: CBEACHUS 00 MMEKOIIEMCS
UMYIIECTBE; PUHAHCOBYIO OTYETHOCTD 32 TPH MOCIICTHUX I0/1a; KPSAUTHBIC IOTOBOPHI, IOTOBOPHI
0 MIPECTOSIIUX TTOCTaBKaX TOBAPOB, padOT U YCIYT U T.1I.

YuuThIBas HEMaoe KOIUYECTBO MOJOOHBIX (haKTOB, MMOJIAraeM, YTO HEOOXOIMMO MEePECMO-
TPETh OTAeTbHbIe HOpMBI 3akoHa Pecrybmuku Kazaxcran «O peabunuranuu u 6aHKPOTCTBE» OT
7 mapta 2014 roga Ne 176 [7] (manee - 3akoH PK «O peaGunuranuu u 6aHKPOTCTBE) KaK HEO0O-
CHOBaHHO OO0JIETYaroIlue MPoLeaypy peaduiuTaui U OaHKPOTCTRA.

Crnenyetr oOpaTuTh BHHMaHHE Ha TO, YTO MpOIleypa peaduinTainuu u OaHKpOTCTBA SIB-
JISIFOTCSI KPAWHUMH MEpaMU TI0 OTHOIICHHUIO K HEIUIaTeKeCIOCOOHOMY JTOJDKHUKY, KOT/Ia IPyTrue
CIIOCOOBI 3aIIUThI 3aKOHHBIX TPEOOBAHUN KPEIUTOPA HE MPHUBEIN K HCIIOTHEHUIO 00SI3aTEIIbCTB.
YuuteiBas T0, peabUIuTaIus 1 Mpu3HaHue 0aHKPOTOM JOKHUKA MPEK/IE BCETO HANPaBIeHbI Ha
3alUTy 3aKOHHBIX TPEOOBAHUI KPEIUTOPOB, B IIEJSX YIOBICTBOPEHHS TPeOOBaHUN U3 KOHKYPC-
HOW Macchl MO0 crUcaHus JeOUTOPCKOM 3aI0DKEHHOCTH KOHTPAreHTOB, OHO JIOJDKHO MpHUMe-
HSTHCS B UCKITFOYMTEIIBHBIX CITydasX.

BcenenctBre Bo30y K IeHUs TIPOU3BOACTBA 110 JISTY O PeaOMIINTAIIMK WA OAHKPOTCTBE COO-
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CTBEHHUK MMYIIECTBA JOKHUKA JIMILIAETCS PAaBOM paciopsbkeHHus umytiectBoM (.1 m.1 ¢1.50
3axona PK «O peabunurannu u 6aHKpOTCTBE» ), YTO MapaIu3yeT ero MPOU3BOJICTBEHHYIO U HHYIO
NeSITETbHOCTb.

B pesynbrate, camo 3asBiieHHEe B Cy[ SABIsSETCS 3PPEKTUBHBIM CIOCOOOM JJaBlI€HHsI Ha cO0-
CTBEHHHUKa 00BEKTa peHIepCKUX aTak, a P €ro YIOBIETBOPEHUH U JIJIS 3aXBaTa UMYIIECTBA ITy-
TEM pacrpesie]IeHNs KOHKYPCHOW Macchl, B 0COOEHHOCTH, KOTZla MPaBo TpeOOBaHMS K TOJDKHUKY
00eCreyeHo 3aJI0TOM.

Amnanus 3akona PK «O peabunuTanmu 1 6aHKpPOTCTBE» MOKA3bIBAET, YTO JIOMYCKAETCs BO3-
MOXHOCTb 3aBBILICHUS TPEOOBAHHUI KPETUTOPOB MPH NMPEIbABICHUI HCKOB 0 OaHKPOTCTBE.

Tak, cornacHo cratbe 5 JaHHOTO 3aKOHA OCHOBAaHUEM JJIsl 0OpallieHHs KpeIuTopa ¢ 3asiBiie-
HHUEM B CyJ] O IPU3HAHUY JTOJDKHUKA OAHKPOTOM MIJIM IPUMEHEHUH peaduIuTallMOHHON poLeay-
PBI SBJIIETCS HEIUIATEKECIOCOOHOCTh TOKHUKA.

JIOJDKHUK SIBIISIETCS] HETUIATEKECOCOOHBIM ITPHU HACTYINIEHUH OJJHOTO U OoJiee YCIO0BUil:

2) oOs3aTenbCcTBa MEpes KPEAUTOPOM IO HAJoraM U APYTHMM 00s3aTeNIbHBIM IUIaTeKaM
B OIO/KET 1O HAJIOTOBOM 3aJ0JDKEHHOCTH, BKJIIOUAs 33J0JKEHHOCTh (DMIIMAJIOB M NpPEACTaBU-
TEJIbCTB JOJDKHHUKA, HE CTIOHEHbI B TEUEHHUE YEThIPEX MECSIIEB C MOMEHTA HACTYIIJICHUS CPOKa
UX UCIIOJIHEHUS U COCTABISIOT CyMMY HE MEHEEe CTa MATHIECATH MECSUHBIX PacUeTHBIX IMOKa3a-
Tesied, YCTAaHOBJIEHHBIX Ha COOTBETCTBYIOIIMN (DMHAHCOBBINA I'OJl 3aKOHOM O PECITyOIMKaHCKOM
OIOIKETE;

3) obs3arenbCTBa NMEpea MHBIMU KPEAUTOPAaMH HE UCIOIHEHBI B TEUEHUE TPEX MECALEB C
MOMEHTA HACTYIJIEHHUs CPOKA MX MCIOIHEHUS U B COBOKYITHOCTH COCTAaBIISIIOT CyMMY HE MEHee
TPEXCOT MECSYHBIX PAaCUeTHBIX MOKa3aTesiel, yCTAaHOBJIEHHBIX HAa COOTBETCTBYIOIIUHN (UHAHCO-
BBI IO/l 3aKOHOM O pecyOIMKaHCKOM OrofKeTe, A1 MHIMBUAYaIbHBIX IpeAlpUHUMAaTeIe, He
MEHee OJTHOW TBICSAYM MECSYHBIX PACUETHBIX IOKa3aTelel, yCTaHOBJIEHHBIX Ha COOTBETCTBYIO-
UK (PUHAHCOBBIN IOl 3aKOHOM O PECITYOIMKAHCKOM OIOIKETe, - I FOPUINUECKUX JIUILL.

VYuuThiBas, 4To peadmiuTanus 1 6aHKPOTCTBO SIBJSIIOTCS KPaHUMHU MEpaMH U 3aKOHOAA-
TEJIbCTBOM TMPEIOCTABIEHBI JIPyre Mephbl K BOCCTAHOBJICHHMIO HapyIIEHHBIX HpaB KPeauTopa,
Halpumep, myTeM oOpalleHHus B MOpSAKE TPa’kIaHCKOTO CyIOMPOM3BOACTBA, MOJAraeM, YTo B
MYHKTE 3 IpEeACTaBISIETCS BO3MOXHBIM YBEIMUUTh CPOKH HEHCIIONHEHHs 00s3aTeNbCTB Mepes
MHBIMU KpeauTopamu 10 6 mecsies u cymmy 10 2000 MPII, kotopas Gomnbliie oTBeyaeT TpeboBa-
HUSIM COBPEMEHHOI'0 SKOHOMUYECKOTo 000poTa.

CeronHs Taxke BO3pacTaeT KOJIMYECTBO KOPIOPATUBHBIX PEHIEPCKUX aTak MO BUIOM IO-
Mol 6u3Hecy. B pamkax rpa’kaaHCKOro 3aKOHOJATEIbCTBA KOMITAHUS MOXET OBITh aTakoBaHa
MyTeM BXOXKJIEHHsI HOBOI'O MHBECTOpA B KallUTall B OOMEH Ha MHBECTHUIIMH.

TperbuM crocoOOM pelaepCKOro 3axBaTa SIBISIOTCS CIIydal, KOTJa «HOBBIM HMHBECTOP»
MO/ IPEJIOTOM JIOJATOCPOYHOTO (PMHAHCUPOBAHUS HA KPYIHYIO CYyMMY, IIPEI0CTABIIsAET KPYITHYIO
CyMMY aBaHCa 3a [IOCTAaBKYy TOBApOB B OyIyIleM U NMPHOOpPETAEeT ONPEACICHHYIO IO y4acTHs
B KOMIIAaHMHU-IIEJTH, KOTOpasi B3sja Ha ceds 00s13aTeIbCTBO MOCTABIATh ONpe/eleHHbIe 00bEMBI
TOBapa B yCTAHOBJICHHbIE CPOKHU, U, TEM CaMbIM 00eCIeunB ceOe Ha/leKHbII HCTOUHUK JOXOAA.

CnycTst HEeKOTOpoe BpeMsi KOMITaHUsI-pei/iep B JIUIe HOBOUCIICUEHHOI'O «MHBECTOPa» HEOo-
KHUJIAHHO TpeOyeT BEpHYTh I€HbI'M 00PAaTHO U MPAKTUYECKU Cpasy MPEIbsBIsSeT K KOMIAHUN HCK
0 B3BICKAaHUM BCEW 3aJJOJDKEHHOCTH, YTBEpXKJasi, UTO Ta HAapyLIMa YCIOBHUS MOCTABOK TOBapa.
Komnanus-10KHUK, He UMesl BO3MOYKHOCTH BEPHYTh MTOJYyYEHHbIE CPEJICTBA, IPOCUT NPOIIUTh
CPOKH BO3BpaTa Cpe/CTB.

B cyne ncren — xomnaHus-peiiiep MakCUMallbHO «HApalIuBaeT» UCK: 3a cyeT TpeOoBaHUM
0 B3BICKAHMM HEYCTONKH, YIYIIIEHHON BBITOABI M JPYTUX, C TEM YTOOBI CyMMa HCKa Oblila MaKCH-
MaJIbHO MPUOSIMKEHA K CTOMMOCTH HanboJsiee MpHUBIIeKaTeIbHbIX aKTUBOB KOMITAHUH.

OnHOBpEMEHHO KOMITaHUsI-peiiep MosyyaeT y cya o0ecreunTeabHble MEphbl B BUJE ape-
CTa Ha BCE JIBKMMOE M HEIBKMMOE UMYIIECTBO KOMIIAHUHM B IIpeJiesiaX CyMMBbI UCKa U OBICTPO
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HAKJIaJ(bIBAET apecThl, B TOM YHCJIC Ha OAHKOBCKHE CYETa KOMITAHWHU-IICIIH, YTO TapaJin3yeT Jie-
ATENBHOCTh KOMITaHWU. [10y4nB pelieHue cyaa KOMIaHus-peiiep, BBICTABISET MIPUBJICKATEb-
HBIC aKTHBBI KOMITAaHUH Ha TOPTH. Jlajiee aKTUBbI PacipoaatoTCsl.

Bonee Toro peiinepckuii 3aXBaT CONMPOBOXKIACTCS BO30YKICHUEM YTOJIOBHOTO Jieia B OT-
HOIIICHUU PYKOBOJICTBA KOMIIAHUW M MPOBEPKAMH TOCYAAPCTBEHHBIX OPTaHOB, YTO 3aTPYIHSET
MOTBITKU OOPBOBI [§].

Heo0xomumMo OTMETHTB, YTO BBIIICYKa3aHHbBIC TPUMEPBI HE SIBIISIOTCS HCUEPIIBIBAIOIIIMMU
U peliephl CIIOCOOHBI UCIOIB30BaTh IIMPOKUN KPYT MPABOBBIX MHCTPYMEHTOB ISl peallu3aliuu
cBoux 1enel. JIrobas periepckas aTaka nmpeacTaBisieT COO0H KOMIIEKC OpraHU3allMOHHBIX U TIpa-
BOBBIX MeEp, KOTOPbIE MOTYT IOBJICYb PsiJi HETaTHBHBIX MPABOBBIX M PEMYTAI[MOHHBIX TOCICI-
CTBHH I PyKOBOJICTBA M COOCTBEHHHKOB CyOBEKTOB MPEIPUHUMATEIILCTRA.

B 3akimoueHne HEOOXOAMMO OTMETHUTh, YTO JIFO00E MPEIINPUATHE MOXKET OBbITh MO-
BEPrHYTO PEUICPCKUM 3aXBaTaM, OJHAKO IPaMOTHOE YIIPaBICHHE JOJITOBBIMU 00513aTEIbCTBAMH,
OTCYTCTBUE KOH(DIMKTOB CPEIU YUPEIUTEICH, YeTKOe COOM0ICHHE HOPM 3aKOHOIATEIbCTBA CHU-
JKAFOT PUCKH PEUIICPCKUX aTaK B OyIyIIeM.
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A.A. Hypmaramoeros,A.M. Hypmaramoeros
JIL.H.I'ymunes amvinoaevt Eypasus ynmmoix ynueepcumemi, Hyp-Cynman, Kazaxcman

Peiinepiikke kapchl a3aMATTBIK-KYKBIKTBIK 1Iapa KOJIAHYIbIH Kei0ip Macenesepi

Anpartna. Peiinepiik DKOHOMHKAIBIK KYOBbUIBIC Oarajibl Kara3nap HapbIFBIHBIH KaJbIIITa- CyblHA
OaliiaHbICTBl TybIHIAABL. baraibl Kara3gap HapbIFBIHBIH Maia OONyBIHBIH AJFallKbl KEe3eHICPIHAC KbLI-
MBICTBIK TOCUIIEPMEH, KOII JKaFJaiiapaa Kyl KOJAaHbII,KoCiMOPbIHAAPbL, TYTacTail OM3HECTI Tap- THII
AJIBIN OTBIPFAH «Kapay pelaepiepAiH KbI3METiHIH OeJICeH I apTThI.

Kasipri ke3ne «xapa»pelaepiikiieH Karap, a3aMaTThIK 3aHHAMaHbIH HOPMajapblH OacCIIBLIBIKKA
aJIbII, KOCIMOPBIHAAp MEH OM3HECTI MEMJICHII alyFa YMTBUIATBIH «aK» peinepiik te Oap.

Kazakcran PecrnyOnukacbinga peidaepiik KYKbIKKa KalIbl 9peKeT peTiHIe elliMi3 LIapyalblIbIK
JKYPIi3yIliH COIMAMCTIK )KYHECIHEH HApBIKTHIK YKOHOMUKAFa OTY XKaFJaibIH/1a naiina 0omubl. Peiinepiik-
TiH KarbIMCBI3 BIKIIAJBIHA, €H aJJIbIMEH, ipi OM3HEeCKe KaparaHja pedaepilik speKeTTepre Kapchbl SKOHOMH-
KaJIbIK, Kap KbUIBIK, YHBIMIACTHIPYIIBUIBIK MYMKIHIIKTEPl TOMEH OpTa KOHE HIAFBIH KACIIIKEPIiK CyObek-
TiNepi YIIBIpaibl.

PeiinepnikTiH 3aH aHBIKTaMachl a3aMaTThIK 3aHHaMa 12 )KOK, O1pak OyJ1 KyObUIBICKA KapChl KYKBIKTBIK
OpEKeT eTy OHBIH KONTereH HopMallapblHaa KepiHic TankaH. Toxipubene Ken xaraaiaa pelaepiikke Tam
Oosryra OeifiiM KoMIaHUsIap PEeTiHAE 9PEKET eTyIi 3aHHAMaHbl OY3bIIl, COJT apKbLIbl PEHACPIiK MIa0ybLI-
Japra THIMJ1 JKaraaid TyAbIpaTbiH YHbIMIAp aTanajbl.

Peiinepnik Kapchl opeKeT eTyAiH THIMAUIITIH apTThIpy MakcaThlHAa OaHKTIK KbI3MET, JKbIJKbIMAii-
TBIH MYJIIK UTIOTEKAChI, OHANITY KoHE OaHKPOTTHIK CaJIAChIHAAFbI 3aHHAMAHBI XKETUIIIPY KaXkKeT.

Tyiiin ce3mep: peiiepiik, «kapa» pelaepiiK, «aKy peiaepiik, Oaraisl Karazaap, pedaepiik ma-
OybULYHBIM-MaKcaT, peliep-KOMIaHusI.

A.A. Nurmagambetov, A.M. Nurmagambetov
L.N. Gumilyov, Eurasian National University, Nur-Sultan, Kazakhstan

Some issues of civil law counteraction to raiding in the field of entrepreneurship

Abstract: Raiding, as an economic phenomenon, arose in the world practice in connection with
the functioning of the securities market. At the initial stage of the formation of the securities market, the
activities of the so-called “black” raiders were formed and intensified, which in a criminal way, using
violent acts, seized enterprises and the business as a whole.

Along with “black” raiding, there is a “white” raiding aimed at seizing the enterprise and business,
guided primarily by civil law. At the same time, the division of raiding into “black” and “white” is
conditional, since the methods of raider attacks on the target company have improved in their own way,
and in some cases the “black” and “white” raiding are mixed.

In the Republic of Kazakhstan, raiding, as an unlawful act, arose in the context of the transition
of our country from a socialist economic system to a market economy. At the same time, medium and
small businesses, which, unlike large businesses, do not have the corresponding economic, financial and
organizational capabilities to counter raiding, are exposed to the negative impact of raiding.

Civil law does not have a legal definition of raiding, but legal opposition to this phenomenon
is enshrined in many of its norms. In practice, those companies that violate current legislation may be
vulnerable to raider seizure, thereby creating a facilitated environment for raider attacks. In order to
increase the effectiveness of opposing raiding, it is necessary to improve legislation in the field of banking,
on real estate mortgages, on rehabilitation and bankruptcy

Keywords: raiding, black raiding, white raiding securities, raider attack, target company, raider
company.
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Legal regulation of the procedure for consideration of labor disputes in court

Abstract. The article is devoted to the issues of legal regulation of the procedure for consideration
of labor disputes in court. The research is presented on the study of the aspects of procedural consideration
of cases arising from labor relations, which allow to identify gaps in the theoretical development of ways
and forms of procedural protection of labor rights, provide uniform application of civil procedural and
labor law, avoid collisions and inaccuracies. In addition, it will help to clarify the essence of constitutional
principles, strengthen the rule of law and order, prevent offenses in the sphere of labor relations and create
respect for the law and the court.

The methodological basis of the research is a complex of scientific techniques and methods for
investigating phenomena and processes, including general scientific and private scientific methods of
cognition. Taking into account that labor disputes have a certain specificity that distinguishes them from
other cases considered in the context of the lawsuit, in the scientific literature there has recently arised
increasingly an issue that the procedure for considering labor disputes needs to be improved. For this
purpose it is proposed to adopt the Labor Procedure Code, the special law «On Labor Courts of the Republic
of Kazakhstan» and also implement other global changes in the national legislation.

Keywords: Labor dispute, procedural cases, labor conflicts, judicial practice, reinstatement to work,
labor law, offense.
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Introduction. Deep socio-economic transformations in the life of modern Kazakhstan, the
transition to a market economy, the emergence of new democratic institutions could not lead to
radical changes in national law, both financial and procedural. These reforms are primarily aimed
at resolution the economic and political needs of society. Social issues also have not been put
aside. The protection of labor rights of citizens remain one of the most important tasks of the
Republic of Kazakhstan as a legal and social state.

With the adoption in November 2015 of the Labor Code of the Republic of Kazakhstan, a
number of priority tasks of the legal regulation of social and labor relations were resolved [1].
However, the introduction of new legal provisions has not always been clearly expressed in all
cases. There are issues that have not found an unambiguous legal regulation, in connection with
which arises the problem in interpreting and applying them in practice.

In market conditions, conflicts between employers and employees often arise: illegal
dismissal and transfer to another job, non-payment of wages, refusal to conclude an employment
contract, unreasonable involvement in disciplinary or financial responsibility, etc.

Using the objective inequality of the economic, social order, the existence of certain powers
in relation to the employee, the dependence of the latter on the labor and financial relations, the
low level of his legal culture, the employer often seeks to resolve the conflict without taking into

account the legal rights and interests of the employee.
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The Constitution of the Republic of Kazakhstan recognizes the right to individual and
collective labor disputes using the methods of their resolution established by law, including the
right to strike. However, these constitutional guarantees, which are very important for each person,
are not automatically realized in labor relations, which a person enters into when hired [2].

Effective legal mechanisms are needed, including ways and forms of resolving differences
between the employer and the employee so that the arising labor conflicts are resolved by
an authorized jurisdictional body in strict compliance with the law based on the factual facts
established in the case.

It should be recognized that the current state of the legislative regulation of labor relations
and the procedure for considering and resolving disagreements between the employee and the
employer, as well as the practice of applying this legislation, do not fully meet the requirements
of real protection of participants in labor legal relationships, and first of all the employee. This
is evidenced by discussions at numerous conferences, round tables, parliamentary hearings and
meetings of the relevant committees of the Parliament of the Republic of Kazakhstan, materials
on the study of judicial practice to consider and resolve labor disputes in court.

Taking into account the current economic situation, further reforming and democratization
of the Kazakh society, expansion of the non-state production sector, better awareness of workers’
about their rights and the need for their protection, analysis of disputes arising from labor relations
and considered in courts during 2013-2018, it is possible to predict further growth in the number
of labor disputes, taking into account the ambiguity and even the contradictory nature of a number
of provisions of labor legislation that represent significant complexity for bodies that are called
upon to consider and resolve them.These difficulties sometimes arise in connection with the
imperfection of the mechanism of the judicial form of protection of subjects of labor law. The
legal forms of the protection of rights provided for by law should be most conducive to the full
realization of the rights enshrined in substantive law. At the same time, modern civil procedural
legislation, provided as a universal instrument for establishing and applying judicial forms of
protection of rights and interests protected by law, including subjects of labor relations, does not
provide adequate level of guarantees.The fact is that the forms of protection of individuals and
organizations, fixed in the Civil Procedural Code of the Republic of Kazakhstan, are based on the
principles of equality of subjects of legal relations, almost unlimited freedom of will, in particular,
regarding the establishment of contract terms, which is customary for civil law. In labor relations,
their subjects - the employer and the employee - are unequal. In the opinion of the authors, the
procedural aspects of consideration and resolution of labor disputes worked out and tested by
judicial practice for many years have acquired such a qualitative state, which no longer fits into
the general provisions of the Civil Procedural Code of the Republic of Kazakhstan and needs a
legislative consolidation [3].

Goals. The purpose of this research is to analyze the current procedure for consideration and
resolution of labor disputes for the theoretical justification and development of a separate chapter
of the Civil Procedural Code of the Republic of Kazakhstan devoted to the procedural aspects of
consideration and resolution of labor disputes, as well as to identify the need for reforming the
system of bodies for consideration and resolution of labor disputes, providing an adequate level
of guarantees for the labor rights of citizens.

Problem statement. Setting these goals predetermined the need to solve the following
particular research tasks:

— analyze the causes of labor disputes, taking into account the genesis of the process of
consideration of labor disputes in science and practice of the national labor and civil procedural
law;

— to determine the range of the main provisions that have the greatest influence on the order
of consideration of a labor dispute and ultimately predetermine the need for and the possibility of
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concreting and isolating a certain procedural form, which would make it more efficient to apply
the norms of the labor law;

— to show in what procedural forms the aspects of the consideration of labor disputes
occur, to what extent these forms ensure the correctness and timeliness of the resolution of a labor
conflict, what is the prospect of their development and improvement;

— to examine the current state of the bodies for consideration and resolution of labor
disputes, to assess how far their functional and organizational capabilities correspond to the
modern requirements for improving the quality of protection of the rights of participants in labor
relations, to identify the ways of possible reform of bodies for consideration and resolution of
labor disputes;

— to study other problematic issues arising during the consideration and resolution of labor
disputes;

— develop theoretically proved and suitable recommendations for practical application on
improving the current legislation, related to the regulation of the procedure for the consideration
and resolution of labor disputes.

Research methods. The methodological basis of the research is a complex of scientific
techniques and methods for investigating phenomena and processes, including general scientific
and private scientific methods of cognition: concrete historical, dialectical, sociological, formal-
logical, structural-functional, system analysis, comparative research.

Empirical base ofthe research. Itinvolves obtaining scientific information during the research,
studying the practical activities of the judiciary, official static data, civil cases, international legal
comparison.

The theoretical significance of the research lies in the fact that its theoretical principles and
recommendations can serve as a basis for future diversified sectoral studies.

During the study of the special legal literature, 170 civil cases and judicial acts placed in
the base of the Unified Automated Information System of the Judicial Authorities of the Republic
of Kazakhstan (EASC) and the Information System «Turelik», on cases on the consideration
of labor disputes, based on the analysis of regional and equivalent courts of generalizations, as
well as on the outcome of the round table with the participation of representatives of the General
Prosecutor’s Office of the Republic of Kazakhstan, the Ministry of Labor and Social Protection
of Population, the Interior of the Republic of Kazakhstan, the Federation of Trade Unions of the
Republic of Kazakhstan, the National Bar Association of the Republic of Kazakhstan, research
organizations, we have identified the problematic issues that require investigation of questions on
the application of labor law; working out proposals for its improvement and taking measures to
form a uniform judicial practice in this category of cases.

Labor dispute can be considered as a legal conflict [4, p.9], disagreement [5, p.85-93., 6.
p.10], the state of the disputed legal relationship [7, p.10], separate legal relationship [8, p.106],
form of protection [9, p.13], and also in other aspects. This set of approaches to the definition of
«labor dispute» logically fits into the General theoretical understanding of legal disputes, which
also allow many interpretations [10, p.32-35]. In addition, there are various types of labor disputes
(individual and collective labor disputes, disputes about the law and disputes about interest,
claims and non-tax labor disputes and others). In other words, there are a significant number of
phenomena related to the concept of «labour dispute».

The analysis of the research shows that labor conflicts between the parties to labor relations,
1.e. the employer and the employee, can arise on various occasions and basis at any stage of the
employment relationship. And they can occur during the period of the labor legal relationship,
precede it or take place after its termination. However, the conflict is not always considered as a
synonym for the legal term «a labor dispute».

A peculiar approach to the definition of the concept of labor dispute was expressed in the
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early 1970s by T.A. Nykolaeva. She proposed to consider the labor dispute in two aspects: financial
and legal and procedural and legal. And she believes that both of these aspects are applicable to
the same contentious relationship. According to T.A. Nykolaeva, the concept of a labor dispute in
the substantive sense precedes the procedural and legal concept of a labor dispute when it loses
its original quality - a financial character, and on its basis arises a dispute in procedural quality
[11, p.50].

It seems that this approach deserves an attention, since to a certain extent it was reflected
in the legal definition of the individual labor dispute given in the Labor Code of the Republic
of Kazakhstan. At the same time, these two aspects can not be considered in isolation, they are
interrelated, their mutual influence is great. It should also be noted that the labor dispute acts
as a single legal phenomenon, in which there is both a substantive and a procedural aspect.
Disagreement of a material and legal nature, as was shown earlier, does not yet become a labor
dispute, such it appears only when a purely procedural action is completed - appealing to the body
for considering a labor dispute. From this «its original quality - the financial character» is not lost.
It merges into a «procedural quality».

A conflict can arise and last for a long time. The resolution of such a conflict is possible
by the parties voluntarily as a result of negotiations. But if the conflict is not resolved by its
participants and there is a need to involve special bodies authorized to do this, the conflict grows
into a labor dispute.

It should be acknowledged that for employees the appeal to the bodies for considering labor
disputes is associated with a certain risk. Comparing all the pros and cons, the employees are not
often able to resolve the differences arising between them and employers for consideration by the
bodies authorized by the state to resolve labor disputes. In this case, disagreements do not develop
into labor disputes, that is, they do not become the subject of special bodies’ consideration.

However, the resolution of labor conflicts are not always possible without outside
interference. The legislation on labor disputes is precisely designed to resolve them within the
framework of civilized procedures.

The causes of collective labor disputes are often the guilty actions of officials, reflecting
their subjective negative features. But the reason for the negative quality can also be on the part
of the labor collective as a contending party that manifests group selfishness, which does not
consider production interests. In individual labor disputes, the reason can also appear on the part
of the disputing employee when he disputes the legitimate actions of the employer or requires the
establishment of new working conditions without due cause [12].

The dynamics of the emergence of labor conflict and its escalation into a labor dispute can
be depicted as follows. At first, a labor offense is committed (it can be real or exist only in the
representation of the «offended» party). Further, each side gives its assessment of the offense
(this assessment must be different from the evaluation of another subject, otherwise the conflict
is excluded). The subsequent development of events is connected with an attempt to resolve the
differences by the parties themselves during direct negotiations. And only if the negotiations are
not successful, there will be a request to the jurisdictional body to resolve the conflict. Moreover,
this appeal is not only about resolving the disagreement, but also about protecting the violated
or disputed right. It is at this stage that a legal phenomenon arises which is embedded in the
definition of « a labor dispute».

Fromthe previously mentioned dynamics of the emergence of labor disputes, their relationship
with labor violations are visible, which in most cases serve as an excuse for disagreements, and
then for labor disputes.

One of the grounds for classifying labor disputes are the division of them into species
depending on the subject of the dispute. According to this criterion, they are classified into two
groups. The first is the disputes arising from the application of legislative and other normative acts
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on labor, collective agreements, labor agreements and labor contracts. Such a labor dispute arises,
as a rule, as a result of an actual or alleged violation of his labor rights by an employee. These
disputes are called disputes about the law.

The second group consists of disputes, the subject of which are disagreements over
the establishment of new or changes on working conditions, including those arising from the
conclusion, modification and implementation of collective contracts and agreements. In this case,
there is no violation of the subjective rights of the participants in the employment relationship,
but they seek in the dispute to satisfy their legitimate interests. Such disputes are called disputes
about interests.

In each of the two types of labor disputes, the objectives of the participants in the dispute
are different: in the first case, the dispute participant seeks the realization of the already existing
subjective labor rights, in the second case, it is about acquiring new rights or achieving a balance
of interests of the participants in the labor dispute.

Sometimes there is also a subject classification of labor disputes:

* on the restoration of employees in their previous work;

* on recognizing unlawful dismissal, changing the date and grounds for dismissal;

« on recovery of accrued but not paid wages;

+ on the abolition of disciplinary sanctions;

* on compensation of material damage caused by the employee to the employer;

« about the termination of the employment contract in case of liquidation of the organization,
reduction of the number or staff;

* Others.

Classification of labor disputes allows you to correctly determine the jurisdiction, nature
and subject matter of a labor dispute.

The exclusive competence of the court includes labor disputes, listed in Part 2 of Art. 391 Of
the Labor Code of the Republic of Kazakhstan. At the same time, the initiative of applying to the
court for such disputes may belong to both the employee and the employer. Upon the application
of the employee directly in courts, labor disputes are considered as follows:

- on the restoration at work, regardless of the grounds for termination of the employment
contract;

- about changing the date and formulating the reason for dismissal;

- about transferring to another job;

- about payment for the time of forced absence;

- on payment of the difference in wages for the time of performance of the below-paid work;

- illegal actions (inaction) of the employer when processing and protecting the personal data
of the employee.

In addition, ITS is directly considered in court:

- refusal to hire;

- persons who consider that they have been discriminated against (for example, on the basis
of'a woman’s pregnancy or having children);

- persons working under an employment contract with employers - individuals.

The statistical data of the cases considered in court testify that it is not possible to reverse
the situation towards unconditional observance of labor legislation. So, in 2017, 7792 cases were
considered in courts of the republic, resulting from labor relations, among them: on payment
of wages and other payments (4425); on the restoration of the dismissed at work, including
with payment of wages (995); in connection with the performance of labor duties (753); on the
reinstatement of dismissed workers (465); on challenging orders to impose disciplinary penalties
for committing corruption offenses (8) [13].

Analysis of statistical data suggests that in 2017, compared to 2016, the number of claims
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for protection of labor rights returned and abandoned by courts has increased.

However, itis not possible to establish the reasons for the increase in the return of applications
for the processing of applications without consideration due to the lack of such information in the
statistical report data.

In accordance with the Labor Code, an appeal to the conciliation commission is a mandatory
pre-trial procedure for resolving labor disputes.

In the majority of cases, in the absence of information on the pre-trial order of the settlement
of the dispute, as well as information on the attribution of the respondent (employer) to a certain
category of business entities, as well as to the heads of the executive bodies of the legal entity,
the courts returned the statements of claim, which is correct, since it is the duty of the employee
to appeal to the conciliation commission, non-compliance with which is the basis for the return
of the claim.

An example of this is the case under the suit of G. to LLP about recovery of salaries payable
[14]. By the decision of the Pavlodar City Court, upheld by the decision of the judicial collegiums
on civil cases of the regional court, the claim of G. was left without consideration due to the
infringement by him the procedure for the pre-trial settlement of the dispute established by law for
this category of cases, and the fact that the possibility of applying this order has not been lost [14].

At the same time, there are cases when the courts, in violation of the requirements of
subparagraph 16) of paragraph 1 of Article 22 of the Labor Code, accepted and considered cases
without consideration of the matter by the conciliation commission.

So, a claimant B. applied to court with a claim against LLP about recognition of orders as
illegal, restoration at work, recovery of wages for the time of forced absenteeism, compensation of
moral harm and representational expenses. The claimant applied to the conciliation commission,
but there was no response to the absence of a conciliation commission at the enterprise. The case
was considered by court without the conciliation commission’s decision, which is incorrect. By
virtue of subparagraph 1) of Article 152 (1) and 2, the Code of Civil Procedure has decided to
return the claim with the reasons for the return, as well as explain to the claimant the circumstances
preventing the initiation of a civil case (Mangistau region).

If the party to the individual labor dispute does not agree with the decision of the conciliation
commission in whole or in part, and also in case of failure to comply with the decision of the
conciliation commission, the dispute is considered unresolved. Therefore, the parties disagreeing
with the decision of the conciliation commission have the right to resolve the dispute in court. At
the same time, the court is not bound by the conclusions of the conciliation commission and the
dispute is resolved essentially within the limits of the claims stated by the claimant.

The consideration of an individual labor dispute by the conciliation commission does not
deprive the party of the right to appeal to court. At the same time, it is not required to cancel or
change the decision of the conciliation commission in court.

A particular attention should be paid to the consideration of disputes on the reinstatement
at work of persons previously convicted for committing an offense of corruption (including in
the presence of repaid convictions), as well as those brought to administrative responsibility for
corruption offenses. In view of the above, the provisions of article 159, paragraph 1, of the Labor
Code are not applicable to employees (members of the military service, special state employees,
law enforcement agencies and state courier service). Consequently, the possibility of considering
individual labor disputes by conciliation commissions in respect of these workers is not provided.
In case of disagreement with the decision to impose a disciplinary sanction, the employee has the
right to appeal to court directly.

In accordance with paragraph 4 of article 139 of the Labor Code for civil service, the debt
associated with the performance of management functions cannot be accepted by a person who
has previously committed a corruption offense.
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According to subparagraph 9) of paragraph 3 of Article 16 of the Law of the Republic of
Kazakhstan «On Civil Service», a person cannot be accepted for civil service for whom within
three years before entering the civil service was given a court conviction for a criminal offense or
released from criminal liability for committing a criminal offense on the basis of paragraphs 3),
4), 9), 10) and 12) of the first part of Article 35 or Article 36 of the Code of Criminal Procedure
[15].

In accordance with subparagraph 16) of paragraphs 1, 3 of article 61 of the Law of the
Republic of Kazakhstan «On Civil Service», the grounds for termination of civil service by
administrative civil servants is the provision, when entering the civil service, of deliberately false
documents or information that could be grounds for refusing admission to civil service.

Thus, in accordance with subparagraph 8) of paragraph 3 of Article 16 of the Law of the
Republic of Kazakhstan «On Civil Service» of November 23, 2015, a person who has committed
a corruption crime cannot be admitted to the civil service [16].

So, A. filed a lawsuit against the Emergency Department about the recognition of the order
of dismissal illegal and restoration at work, indicating that he did not hide information about the
criminal record, because he considered it insignificant.

The decision of the court to satisfy the claims was denied. By decision of the court collegiums,
the decision of the first instance court was canceled with a new decision on the satisfaction of the
claims in the case.

By decision of the cassation instance of the Supreme Court of the Republic of Kazakhstan,
the decision of the appellate court was quashed by upholding the decision of the first instance
court.

The reason for the cancellation of the decision of the collegium and the decision of the
court of the first instance to remain in force was that, when deciding whether to admit A. to the
state fire service, he personally filled out the list of personnel records and committed violation of
the requirements of the Law of the Republic of Kazakhstan «On Law Enforcement Service» and
the Regulations on the Service of Individuals and Officers of the Internal Affairs of the Republic
of Kazakhstan when writing his autobiography he concealed the fact of criminal liability and
conviction. The basis for the claimant’s dismissal was the fact of concealing information about
his conviction on admission to the service. The repayment of a criminal record for a criminal act
or the de-criminalization of this act subsequently did not matter.

An ambiguous decision is applied by courts at consideration of claims on restoration
at work and collecting of wages for time of compelled absence because of illegal bringing to
criminal responsibility. Courts in the process of preparing cases for trial must verify the existence
of grounds and the basis for the claims. Because the grounds for presenting claims must be the
issuance of an acquittal by the court, or the issuing by the criminal investigative authority of the
decision on the termination of the criminal case on the grounds specified in Part 37 (1) of the Code
of Criminal Procedure. The right to make such a claim in accordance with Part 2 of Article 39 of
the Code of Criminal Procedure is also found in persons listed in parts 2 and 3 of Article 38 of the
Code of Criminal Procedure.

It should be taken into account that these persons have the right to eliminate the consequences
of moral harm and the restoration of labor and other rights.

Within six months from the day of receipt of the notice explaining the order of restoration
of rights, a person has the right to apply with the requisite compensation for harm to those bodies
whose competence includes the resolution of the issues raised in the request for restoring the
violated rights.

In particular, the requirement to restore labor rights is to be sent to the organization, enterprise,
institution where the rehabilitated worked at the time of his removal from office in connection
with his criminal liability or conviction. In case of refusal to restore rights, the rehabilitated person
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has the right to apply to the court.

So, Kyzylkoginsky district court of Atyrau region considered a civil case on the suit of U. to
GU «OZHKH» on recognition of the order on dismissal illegal, restoration at work and recovery
of wages for the time of forced absence.

By a court decision, U.’s claim was satisfied, the order to dismiss the claimant was declared
illegal, the claimant was reinstated in his previous work, wages were raised for his forced absence.

According to the case file, the financial police of the Atyrau region found violations of the
Law in public procurement conducted by the department in which U. worked. In respect of the
latter, a criminal case was initiated, subsequently discontinued for non-rehabilitating reasons,
which was the basis for issuing an order for the dismissal of U.

However, the court found that when reviewing the materials of the pre-trial investigation on
the complaint of the plaintiff by a decision of the financial police investigator, the criminal case
against U. was terminated due to the absence of corpus delicti, that is, on rehabilitative grounds,
which was the basis for satisfying the claims of U.

In accordance with Article 61 of the Labor Code, the termination of the employment contract
is formalized by the employer’s act, with the exception of the termination of the employment
contract in the event of death (declaration by the court of the deceased or recognition as missing)
of the individual employer and termination of the employment contract with domestic workers.

In accordance with the Labor Code in the act of the employer must be pointed out the
grounds for termination of the employment contract.

In this regard, the legal position of the courts appears to be correct, when the order is
recognized as invalid, then the issue of restoring the employee at work is resolved, since the basis
for accepting work and terminating the employment contract is the employer’s act in the form of
an order, without ordering it to prematurely decide on the part of restoring the employee.

Results. Current system and procedural form of protection of rights in the field of labor
relations have their own aspects. The norms of the labor and related branches of law, which are of
a substantive nature, can not but affect the procedure for resolving labor disputes. This influence
significantly changes the content of procedural consideration and resolution of cases in disputes
arising from labor and connected relations, and leads to the need of creating a different procedural
order of consideration and resolution of labor cases, because the existing order in many respects
do not correspond to the civil procedural form. A positive change in the situation in the legal
proceedings in connection with the adoption of the new Civil Procedure Code of the Republic of
Kazakhstan did not happen, because the procedure for the consideration and resolution of civil
cases in the courts of general jurisdiction provided by the Civil Procedure Code of the Republic of
Kazakhstan is primarily focused on disputes arising from material and legal relations characterized
by the equality of the subjects of these relations, independence and autonomy in making decisions
that affect the formation, development and the content of legal relations, the lack of elements of
the administrative influence of one party to another.

A considerable number of violations of the labor legislation is due to the lack of procedural
mechanisms for the implementation of the standards contained in the Labor Code. The legal
reasons for violations of labor legislation are partly hidden in the content of material norms.
Ideally, any material norm of labor law needs procedural forms of mediation in order to be an
effective regulator of relevant social relations. In this regard, it is necessary to determine the forms
and ways of protecting labor rights, to reform the procedural form of consideration and resolution
of labor disputes. These changes in the civil procedural legislation would allow the most effective
implementation of justice in cases arising from employment relations.

The study of the history of the development of forms of protection of labor rights in
Kazakhstan, and their comparative analysis with foreign ones, testify to the existence of effective
ways and forms of protection of labor rights that should be taken into account when reforming
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the national civil procedural legislation when considering and resolving cases arising from labor
relations. Introducing one of the forms of protection - the procedure for resolving disputes about
the law, the Labor Disputes Commission do not cope with the task of pre-trial consideration of the
dispute assigned to it. Advantages of the judicial form of protection are obvious. It is the judicial
form of protection of labor rights that includes the whole set of measures to prevent violations and
the forced restoration of subjective labor rights. Only the judicial form of protection is guaranteed
by the Constitution of the Republic of Kazakhstan. The judicial (procedural) form of protection
of labor rights has special aspects in the consideration and resolution of cases arising from labor
relations.

Consideration of disputes on the recognition of legal relations labor (in the actual performance
of labor functions for a particular profession on the basis of a service agreement), courts should
distinguish between civil and legal relations from labor. Labor relations mean the relationship
between the employee and the employer, arising in implementation of rights and obligations
provided for by the labor legislation of the Republic of Kazakhstan, agreements, labor, collective
agreements and acts of the employer. Distinctive features of the employment contract from other
types of contracts is the presence in it of one of the following conditions: 1) the performance of the
work (labor function) by a certain qualification, specialty, profession or position; 2) fulfillment of
obligations personally with subordination to the labor regulations; 3) the receipt by the employee
of wages for work. In accordance with paragraph 3 of Article 33 of the Labor Code, the person is
allowed to work only after the conclusion of the employment contract [17].

Conclusion. Consequently, labor relations arise between the employee and the employer
on the basis of an employment contract concluded in accordance with the Labor Code, with the
exception of cases established by the laws of the Republic of Kazakhstan. The nature of the
employment relationship can be evidenced by the circumstances when the employee performs
certain work on a specific specialty, qualification, position with compliance with the rules of the
labor schedule, and the employer pays him wages and provides working conditions due to the labor
legislation. When concluding a civil contract, the contractor and the performer shall independently
determine the time necessary for the performance of work and the provision of services under the
contract. In respect of persons who have concluded civil law contracts, disciplinary penalties for
violation of labor discipline, as well as rules of labor regulations, orders, instructions of the head
are not applied. A person who has concluded a civil law contract receives a reward for the final
result, not for the work of the contractor or performer itself. The amount of this remuneration is
established by agreement of the parties. Remuneration for civil law contracts is accrued, as a rule,
on the basis of a signed certificate of acceptance of works (services).

Cases involving the reinstatement of persons dismissed on other grounds, for example, in the
event of disclosure of secrets protected by law, committing embezzlement, waste, destruction of
property, committing the guilty actions by an employee directly serving monetary and commodity
values, are considered in district courts are quite rare.

When considering a case on reinstatement of a dismissed claimant at work with a reference
to the fact that he was hired with violation of mandatory rules when concluding an employment
contract, it should be clarified in the court session whether there is a court verdict on depriving
a particular person of the right to occupy certain positions or engage in certain activities, if the
job performed by this person is contraindicated for health reasons in accordance with a medical
evidence, if there is a document on education, if the performance of work requires special
knowledge in accordance with federal law or other normative legal act.

93



JLH. I'ymunes amvinoazol Eypazus ynmmox ynugepcumeminiy XABAPIIBICBI. Kykuix cepuscol Jo 4(1 29) 2019

Cnucok Jimreparypsbl

1  Tpynosoii konekc Pecybnuku Kazaxcran ot 23 HosiOpst 2015 roga. Ne 414-V - [DnekTpoH.
pecypc]. http://adilet.zan.kz/rus/docs/K1500000414 (nata obpamenus: 09.01.2020).

2 Koncrurynus Pecriybmuku Kazaxcran ot 30 aBrycra 1995 rona. - [Qnekrpos. pecypc]. http://
adilet.zan.kz/rus/docs/K950001000  (nata obpamenus: 09.01.2020).

3 TI'paxnmanckuii npoueccyanbHblil kogeke PecryOnuku Kazaxcran ot 31 okts10pst 2015 roma. Ne
377-V 3PK. http://adilet.zan.kz/rus/docs/K1500000377 (nata oopamenus: 09.01.2020).

4  Ilpaconosa U.A. TpynoBbie KOH(DIUKTHI U TPYIOBBIE CIIOPBI IO POCCUHCKOMY 3aKOHOJATEIb-
CTBY: aBTOpedepar auccepramuu. - [lepms, 2005, c. 9.

5 Mopeitn 1.b. O nonsitun Tpynosoro cnopa. - IIpaBosenenue, 1966. - Ne 4. - C. 85-93.

6  AranoB PM. Ilopsaok paccMOTpeHHMs MHIMBHIYyaJbHBIX TPYIOBBIX CIIOPOB. aBTOpedepar
nuccepranuu. - M., 2007, c. 10.

7  Kypyumn A.A. TpynoBble copbl: MOHSATHE, CTPYKTYpa, BUABI, MOACYIHOCTh: aBTOpedepar
JuccepTanuu. - YabsiHoBck, 2003, c. 10.

8 Koctan U.A. UnnuBuayaibHble TPYIOBBIC CIIOPHI M FAPAHTUN UX Pa3peIeHUs: KaHAUaTCKas
nucceprauus. - M., 2000, c. 106.

9 bepexnoB A.A. JlocyneOHbI MOPSIOK pa3pelieHus] UHANBUAYAIbHBIX TPYAOBBIX CIOPOB:
aBropedepar nuccepranuu. - M., 2012, c. 13.

10 Henames M.M. Cniop o mpaBe U €ro MecTe B Ipa’KJaHCKOM CYIOIPOM3BO/ICTBE: KaHAMUAT-
ckas nucceprauus. - Caparos, 2011, c. 32-35.

11  HukxomaeBa T.A. OTBETCTBEHHOCTh MO TPYAOBBIM CIIOpaM Kak (hopMa 3alluThl TPYIOBBIX
npaB rpaxiat. - COBeTCKOe rocy1apcTBo u mnpaso. - 1973. - Ne§. - C. 50.

12 banamos A.W. TpynoBsie criopsl ¥ uxX pasperieHue: yueonoe nocoodue. - CI16 ¢punuan Bric-
nreit mkossl a3koHoMukH, 2008. - ¢. 116. (nata oopamenwus: 09.01.2020).

13 Cratuctudeckue JaHHbIE O pACCMOTPEHHUH TPAKIAHCKUX JIe]l pAlOHHBIMU U IPUPABHEHHbI-
MU K HUM cygamiu 3a 2017 rox. - [Dnekrpo. pecypc].http://sud.gov.kz/

14 Bo3Bpar UCKOBBIX TPeOOBaHMIA CyJaMH B Cllyyae HECOOIOIEHUS JOCYyAeOHOT0 Mopsi/IKa ype-
rynupoBanus ciopa. Bectuuk BepxoBHoro Cyna Pecy6nuku Kazaxcran. - 2017 rox. - Nel0, - C.
68.

15  VYronoHo-mpoueccyaibHblil koaekc Pecyonuku Kazaxcran ot 4 urons 2014 roga Ne231.
http://adilet.zan.kz/rus/docs/K 1400000231 (nara o6pamenus: 09.01.2020).

16  3akon PecriyOnuku Kazaxcran ot 23 Host06pst 2015 roga. Ne416-IV JIPK. http://adilet.zan.kz/
eng/docs/Z1500000416 (nata oopamenus: 09.01.2020).

17  bronnerens Bepxosnoro Cyna Pecniy6nuku Kazaxcran. - 2017 roz. - Ne7. - 76.

A.JK. UcaeBa, b.2K. AiitTumoB
1. XKancyzipos amuvinoasel JKemicy memnexemmix ynugepcumemi, Tanovikopear,
Kazaxcman

Enbex nayjapbiH coTTa Kapay TIPTi0iH KYKBIKTBIK peTTey

Anparna. Makanazna eHOeK JayJapblH cOTTa Kapay TOpTiOiH KYKBIKTBIK PETTEy Maceseliepi Kapa-
nanpl. ¥ CHIHBUIFAH 3€pPTTEeye eHOCK KaThlHACTApPBbIHAH TYBIHAAWTBIH MPOLECyaIbIK icTepl Kapay Oapbl-
CBIHAFbl KEMILIUTIKTEP/l aHbIKTall, €HOCK KYKBIFBIH KOPFayIbIH TEOPHSUIBIK 9IiCTEPi MEH MPOLECYalAbIK
HBICAHJIAPbIH 93ipJiey, a3aMaTThIK iC JKYPridy *oHE eHOEK KYKBIFbI HOpMajapblH OipKeJKi KOJIaHyIbl
KaMTaMachl3 €Tyre, KOJUTM3UsUIapAbl, HAKCBI3ABIKTHI OOJIbIpMay MYMKiHIIrT Oosbin TaObuiagsl. byaan
0acka,0yJ1 KOHCTUTYLMSIIBIK KaFUAATTapIbIH MOHIH aHBIKTAyFa,3aHIbUIBIKICH KYKBIKTBIK TOPTIIITI HbIFaii-
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TyFa, eHOCK KYKBIFbI KaThIHACTAPhI CANAChIHAAFbI KYKBIK OY3YIIBUTBIKTAPAbIH aJ/IbIH aJIyFa jKOHE 3aH MEH
COTKa KYPMETIICH Kapay/bl KaJIBINTACThIPYFa BIKIIAJ €Tei.

3epTTeyaiH oiCHAMANbIK Heri3i 3epAeneyniH FhUIBIMU TOCUIAEpl MEH SicTepiHiH KYObUIBICTaphl
MEH IPOLECTEePiHIH )KUBIHTBIFbI, COHBIH iIIiH/E, TAHBIMHBIH KaJIIbI FHUIBIMHU >KOHE JKEKe FBUTBIMU dficTepi
0ou1bIT TaOBLTA MBI, EHOEK MaymaphIHBIH Tasam KO OHIipici eHOepiH/Ie KapalaThiH 0acKa iCTepACH epek-
HIeJeHeTiH Oenrini 0ip albIpMaIIbUIBIFBI 0ap EKeHIH €CKepe OTHIPBII, COHFBI YaKbITTa FBUIBIMU 9/1cOneTTe
eHOeK aynapblH Kapay TOpTiOiH JKeTIAipy KaXeTTiri Typabl Macene >kui TysiHaanasl. On ymin Exoex
npouectik kogekciH, «KP EnOex corTapsl Typaliel» apHaibl 3aH/IbI KaObLIIAy, COHAAN-aK YITTHIK 3aHHA-
MaHbIH ©3T¢ JIe kahaH/IbIK e3repicTepiH Ky3ere achlpy YCHIHBUIAIBI.

Tyiiin ce3nep: EnOex nmaysl, mpouecyangblK icTep, eHOGK KaHIIbUIBIKTAphl, COT TIXKipuodeci, xy-
MBICK2 KaiTa KaObuiaay, eHOEK KYKBIFbI, KYKbIKOY3YIIBUIBIK.

AJK. Ucaea, B.JK. AliTumoB
JKemuwicyckuii 2cocyoapcmeennwiil ynusepcumem umenu M. Kanycyeyposa, Tanovikopean,
Kazaxcman

IIpaBoBoe pery/impoBanue NOopsiAKa pacCMOTPEHHs TPYIOBBIX CIIOPOB B Cyle

AnHotanus. CTaThs MOCBAILIEHA BOMPOCaM MPABOBOIO PETyIUPOBaHMS MOPSAIKA PACCMOTPEHUS
TPYAOBBIX CIIOpoB B cyze. [IpeacraBnens! nccnenoBanus Mo U3yYEHUIO 0COOCHHOCTEH MPOIeCcCyaabHOTO
paccMOTpeHus Jell, BOSHUKAIOMINX U3 TPYAOBBIX MPABOOTHOILIECHHUH, TO3BOMISIOLUINX BBISIBUTH MPOOEIHI B
TEOpPETHUECKON pa3paboTke crocoboB M (HOpM HpoLecCyanbHOW 3alUThl TPYIOBBIX MpaB, 00ECIEUUTh
ennHoo0pa3Hoe MPUMEHEHHE HOPM IPaXkIaHCKOTO MPOLECCYalbHOTO U TPYAOBOTO MpaBa, n30exarhb KO-
nu3uid, HeTouHocTell. Kpome Toro, 3To OyneT cnocoOCTBOBaTh YSICHEHHIO CYLUIHOCTH KOHCTUTYLIMOHHBIX
NPUHIMIIOB, YKPEIUIEHUIO 3aKOHHOCTH M MPaBONOPSIKA, MPEeIypexICHHIO NpaBoHapyLIeHUH B cdepe
TPYAOBBIX IPABOOTHOIICHUH U (POPMUPOBAHUIO YBAKUTEIHHOTO OTHOLICHUS K 3aKOHY U CYAY.

Metononornyeckoil 0CHOBOM MCCIIENOBaHMs SBISIFOTCS. COBOKYITHOCTh HAy4HBIX MPUEMOB U METO-
JIOB HCCIICIOBAHUS SIBICHUN U MPOLIECCOB, B TOM YHCiIe OOIIeHayYHbIE 1 YACTHOHAYYHBIE METOBI TO3HA-
HUSI. YUUTBIBAs, YTO TPYIOBBIE CIIOPHI UMEIOT ONPEACICHHYIO Ceun UKy, OTAMYAIONIYI0 UX OT JPYTHX
JIeJ1, pacCMaTpPHUBAEMBIX B paMKax HCKOBOTO MPOM3BOCTBA, B MIOCIIEIHEE BPEMsI B HAYYHOH JIUTEpaType Bce
Yaiie BCTAaeT BONPOC O HEOOXOAMMOCTH COBEPILICHCTBOBAHUS MOPSAAKA PACCMOTPEHUS TPYIOBBIX CIIOPOB.
[ aToro npeanaraeTcs IpUHATH Tpya0BOi poliecCyalbHBIN KOAEKC, CHIEUalbHBIN 3aK0oH «O TPpyJOBbIX
cynax PK», a Takxke ocymecTBUTh HHbIE I7100ANbHbBIE U3MEHEHHS HAIMOHAJIBHOTO 3aKOHOAATEIbCTBA.

KroueBbie ci10Ba: TpynoBo# ciop, poreccyaibHbIe J1es1a, TPYI0Bble KOHPIUKTHI, CyaeOHas Mpak-
THKa, BOCCTAHOBJIEHUE Ha paboTy, TPYIOBOE MPABO, IPABOHAPYILECHHE.
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HexoTopsble acnieKTbl pACCMOTPEHHMS MHIAMBHYAJbHBIX TPYAOBBIX CIIOPOB B CTPAHAX
EAD3C

AnHoranus. EBpa3uiicknii HHTETrpallMOHHBIN MPOEKT OBLT OCHOBAaH Ha WJIee CO3aHUS €IUHOTO
HKOHOMUYECKOTO TPOCTPAHCTBA, a BONPOC MOJUTHYECKON MHTerpanuu B pamkax EADC, Bkitodas co3ma-
HUE eBPa3HIICKOTO MapiaMeHTa, 00CYKIalcs IPU MOJTOTOBKE K 3aITyCKy MMPOEKTa eBpa3uiiCKOi UHTerpa-
1uH. B 3TOT mepuos ka3axCTaHCKUH MOMMTHYECKUA HHCTUTYT CTPEMIICS MAaKCUMAITBHO YBEITMYHUTh YHCIIO
yieHoB Coroza. [lomuTrueckas nHTErpamnus paccMaTpUBaliach Kak CIIOCO0 YCHUIICHHS €Bpa3UiCKON WHTe-
rpanuu.

B nenom, coznarne EADC mo3Bomimino cBo0O0HO pabodeli cruiie cBOOOTHO MepeMeIaThest o Tep-
PUTOPHUSAM TISITH TOCYJAPCTB-YICHOB, YTO YBEIWYHIIO MOTPEOHOCTh B COTIACOBAHHBIX YCIOBHUSX TPYyAa,
MO3TOMY, BOTIPOC TApMOHH3AIMU TPYAOBOTO MIPaBa CTal aKTYaIbHBIM JUIA TISITH TOCYyAapcTB. B yactHOCTH,
paspelieHre TPYIOBbIX CIIOPOB, OCHOBHBIE AJIIEMEHTHI KOTOPOTO PAaCCMAaTPUBAIOTCS MHCTUTYTOM TPYIIO-
BOTO TIpaBa, B TOM YHCIIE ONpeAeeHus W Kiaccu(UKauu cropoB B rocynapcrBax-awieHax EADC. Ilo
MHEHHIO aBTOPOB, ITPABOBOE PETYIMPOBAaHNE TPYAOBBIX CIIOPOB BO BCEX TOCYIApCTBaX-4JIeHAX OCHOBAHO
B COBETCKUX IMPABOBBIX TPAAUIHUAK, TO €CTh CXOKUX MPABOBBIX MOJIEIIAX W KOHIICTIIUAX U TpeOyeT TIa-
TEIBHON TOPaOOTKH.

KuroueBblie cjioBa: Tpy0BOii 10roBOp, coapyxectBo, EADC, rocynapcTBa-uieHsl, paBa, YCIOBHUSL.

DOI: https://doi.org/10.32523/2616-6844-2019-129-4-97-102

Beenenne. EADC - 310 npesxie BCero orpaHMYEHHbIA TaMOKEHHBIN CO03, KOTOPOMY yZAa-
JIOCh COIIacOBaTh BHEIIHME TAMOKEHHbIE TapU(bl, OTMEHUTh BHYTPEHHUE TAMOKEHHbIE TPaHU-
bl ¥ NIEPEHECTH NPUHATHE pelieHuit o Tapudax Ha ypoBeHb Coro3a. OHAKO BpSA JIM YIACTCS
JOCTUYb O0J1ee BBICOKOTO YPOBHSI SKOHOMUYECKOM HHTETPALIMH, TOCKOJIBKY MEX/1y CTpaHaMHU-uJIe-
HaMU CJIMIIKOM MHOTO Pa3HOITIACHM.

OcHOBHBIM HCTOYHHMKOM IpaBa EBpasuiickoro skonomuueckoro coroza (EADC) suser-
cs1 loroBop o EBpasuiickom sxonomuueckoM corose (lorosop). Poccust, benapycs un Kazaxcran
nognucanu Jlorosop 29 mas 2014 rona, n on Bcrynwi B cuiny | sHBaps 2015 roga. ApMeHus u
Ksipreizcran npucoeannmimcs k JloroBopy 2 siuaps 2015 roga u 12 aBrycra 2015 roga coot-
BeTCTBeHHO. TakuM oOpazom, B HacTosee Bpemss EADC coctout u3 nsatu ctpad: Apmenl{umy,
benapycu, Kazaxcrana, Keipreizcrana u Poccun.

JloroBop koaupuIMpoBall MOJIOKEHNS paHee CYIeCTBOBABIINX COMIAIIECHUH, peryaupyro-
mux QyHKIHMOHMpoBaHUEe TaMOXKEHHOTO CO03a U 00IIEr0 YKOHOMUYECKOTO IPOCTPAHCTBA.

ITocTanoBka 3aga4u. DTU COIVIAILIEHUSI COCTABJIIIM OCHOBY /loroBopa, LEnbr0 KOTOPOTO
ABJIsIeTCs 0OecreueHre X BBIIOJIHEHUS U PUBEACHUE X MOJI0KEHUH B COOTBETCTBHE C MIPABU-
JamMu ¥ HopmMamu BcemupHON ToproBoil opranusanuu. Peanmsauus JloroBopa M BKIFOUEHHBIX
B HETO IOJIOKEHUI HameueHa Ha 10-eTHUI nepuon. JTO JOJDKHO NMPUBECTU K IPEBPAIIECHUIO
EADC x 2025 roay B MOJHOIEHHBI SKOHOMHUYECKHI anbsHC (3TO MOApa3ymMeBaeT CBOOOTHOE
oOpallieHre TOBapoB, YCIIYT, KanuTaia u padodel cuibl, a Takxke GopMupoBaHue 00IIETO PhIHKA
B CEKTOpax 3HEPreTHKH, (PMHAHCOB, TpaHCHOpTa U T. A.). JanbpHelee yryOneHue u pacumpe-
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HHUE MHTerpauuu OyseT 3aBUCETh OT TOro, JOCTUTHYT JI rocynapctBa-uieHsl EADC Becex neneii,
ycTaHOBJIeHHBbIX JloroBopoM, k 2025 rony.

Iean. [lorosop onpenenser ocHoBHbIE Lenn EADC, ero KOMIETEHLINIO, €T0 HHCTUTYLIO-
HAJIBHYIO CTPYKTYpPY U NMOpsAIoK (opMupoBaHus U aearenbHocTH opraHoB EADC. Kpowme Toro,
JloroBop perynupyer MeXaHW3Mbl KOHOMHYECKOM MHTerpauuu rocyaapcts-awieHoB EADC u
00513aTeIbCTBO MPOBOANUTH €AMHYIO, COITIACUTENbHYIO MJIM COITIACOBAHHYIO MOJIUTUKY B OIpesie-
JIEHHBIX CEKTOpPaX SKOHOMHUKHU.

Hcropus. OqHako Ha 3aKJIFOYUTEIBHOM 3TaIle IIEPErOBOPOB 110 J[oroBopy cTOpOHBI HE pac-
CMaTpHUBAIN BO3MOKHOCTb PACIIMPEHUS OTUTUYECKOH Ccephbl MM CO3/1aHMs HaTHAIIMOHAIBHBIX
MOJIUTUYECKUX OPraHOB 10 HEKOTOPBIM NIPUYMHAM. JTO TO, 4TO nocie noanucanus ContaneHus
00 acconmanuu ¢ EBponeiickuM coro3om nnTepec Poccun kK MoguTHYECKON MHTErpaluy CHU3HII-
cs1. Bo-Bropeix, Kazaxcran u benapych BBICTyNalOT NPOTHUB MOJUTUYECKOM MHTErpaluu M CO3-
JTaHWS eBpa3Huiickoro mapnameHta. TakuM oOpa3oM, B OKOHYATeIbHOM BapuaHTe JloroBopa HeT
MOJOXKEHUH, MPeyCMaTPUBAIOIIUX PACIIMPEHHE MOJUTUYECKOIN cephl WM CO31aHUe HaHALU-
OHaJILHOTO nojuTHyeckoro oprana (ITapnamenra win MexnapnameHTckoi Accambien).

Metoabl mucciaenoBanms. Ilpu HanmucaHuu cTaTbU HMCMOJB30BAINCH JUAIEKTHUECKUH,
UCTOPUYECKHUH, CPAaBHUTEIbHO-NPABOBOM, JOIMYECKUI, CUCTEMHBIH M ApPYrHe METOJbl Hayuy-
HOTO TO3HAHUs, a TaKKe KOMIUIEKC OOLIEHAYYHBIX METOIOB (CUCTEMHO-CTPYKTYPHBIH, cUCTEM-
HO-(YHKLIMOHAJIbHbIHN, aHATUTHYECKUI).

Pesynbrarsi/o6cyxaenne. Ha ceronusmnunii nens EADC - 310 npe/ie Bcero orpaHuyeH-
HBI TaMOKEHHBIN cot03. TakuMm 00pa3oM, OH AOCTHUI TpeX IieJieil: rapMOHU3UPOBAJ BHEIIHUE
TaMOXEHHBbIE Tapu(bl, OTMEHWJI BHYTPEHHHE TaMOXXECHHBIE I'PAaHUIIBI U MIEpEHEC NMPUHITHE Pe-
meHuit o Tapudax Ha ypoBeHb Coro3a BMECTO OTAEIbHBIX CTPaH-WIECHOB. BBITh TaMOKEHHBIM
COI030M (J1a)ke OrpaHMUYCHHBIM) YK€ SIBJISIETCS CYIECTBEHHBIM JIOCTHKEHHUEM, €CJIM CPaBHUBATh
EADC ¢ apyrumMu permoHaibHbIMU OpraHu3alusMu 110 Bcemy Mupy: XoTss EADC He cripaBisieTcs
¢ 3ToM 3anaueii no cpaBHeHuto ¢ EC, kak u s1to0as Apyrasi perioHalIbHasi OpraHu3alus B Mupe 6e3
UCKIJIIOYEHHUS, U JUIs OOJIBIIMHCTBA HEEBPONEHCKUX MHTETPALMOHHBIX IPOEKTOB JJa’kKe TaMOXKEH-
HBIH COIO3 IPEACTABIAECTCA TPYAHOLOCTHKUMOM Lienblo. bynyun tamoxxeHHbIM coro3om, EADC
HNOTEHIMAJIbHO CIOCOOEH CTUMYJIMPOBATh TOPTOBIIIO MEXAY CTpaHAMU-UJICHAMHU U, TAKUM 00pa-
30M CTUMYJIUPOBATh 3kOHOMHYeCKUi pocT. Onnako EADC 6bL1 co3/1aH B HAaUMeHee 01aronpusT-
HBIA MOMEHT JJIs1 IOCTHKEHMS 3THX LIeJIeH, TO eCTh B EpHUO]] 3KOHOMHUYECKOTro 3actosi B Poccun,
YTO JIeJaeT COTPYAHUYECTBO € TOM CTPAHOW HE OYEHb IIPUBIIEKATENIBHBIM. JTa CTarHalys BbI-
3BaHa (yHIaMeHTaIbHBIMU (pakTopamu, koTopsle EADC Bpsia a1 n3MeHUT: cinabast 3aluTa npas
COOCTBEHHOCTH, JJOMUHUPOBAHUE UHTEPECOB OE30MACHOCTH B YKOHOMUYECKON MOJIUTHKE, BBICO-
Kas xkoppynuus u T. A. [Ipeumymecrtsa EADC 1y1st rocy1apcTB-4I€HOB HECOIIOCTABUMBI C ATUMHU
CepbEe3HbIMU MTPOOIEMaMH, BOZHUKAIOIIMMU B POCCUHCKON 3KOHOMHUKE.

Ectb Takke BaxkHbIe TPOOIIEMBI, CBsI3aHHbIe ¢ An3aiiHoM camoro EADC. Bo-nepsbix, EADC
Ho-IpeXxHeMy 00JIaZlaeT MHOTUMH (YHKLHSMHU MPOTEKIIMOHUCTCKOTO COI03a, KOTOPBI BBOIUT
BBICOKHE Tapu(bl A1 OTPAHUYEHUS JOCTYNAa MHOCTPAHHBIX KOHKYPEHTOB Ha BHYTPEHHUE PhIH-
K{. DTOT THUIl MPOTEKIIMOHU3MA, XOTS M CIYXHUT LEIsIM BHYTpEeHHHX J1000ucToB B benapycu u
B Poccun, HecoBMECTHM ¢ LIEIbI0 SKOHOMUYECKOH MoziepHU3anuu. KOHCTPYKIMS TaMOKEHHOTO
coro3a (I71e TaMO)KE€HHbIE MOIUIMHBI YCTaHABIMBAIOTCS HAa YPOBHE MPO(COI030B) OrpaHUUYUBACT
CHOCOOHOCTB OT/IETBHBIX CTPaH OTKPBIBATh CBOIO SKOHOMHUKY JIJIs1 MUPOBOW TOPTOBIIH, JaXKe €CIIH
OHH 3TOTO XOTHT.

Bo-Bropsix, EADC 1o cux mop He pemmni miyOokoi mpobiaembl HeTapu(pHBIX O0apbepos.
YrtoObl MOTYYUTH JOCTYI K PBIHKY 0/1HOU u3 ctpadn EADC, ToBapsl U3 ApYyroil cTpaHbl MO-MPEex-
HEMY JIOJDKHBI IIPeoiojieBaTh MHOTOYMCIIEHHBIE OlopoKpaTtudeckue Oapbepbl. HakoHel, 4ToObI
U3BJIEYb BBITOAY U3 MEXIyHApOIHOW MHTEerpauuu, crpaibl EADC NOKHBI M3MEHUTHCS BHYTPH
CTpaHbl: UM HYXXHO YMEHBIIUTh CTEIIEHb IPOHUKHOBEHHSI CBOEI 3KOHOMMKH B TOCYAapCcTBO (KO-
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TOpOE SIBJISETCS TIOMUHUPYIOIIUM cyObekToM B benapycu u odenp BaxkHbIM B Poccum). Takoro
elie He ObLI0, U BPSIZL JIM 3TO U3MEHUTCSL.

Ho ans mHOrux Habmronareneit maBHas npooinema EADC He skoHOMHUECKas!, a HOIUTHYE-
ckas: EADC paccmarpuBaeTcs Kak MHCTPYMEHT KOHCOJNMJAIMU U YKpEIUIeHUs] aBTOpUTapU3Ma
B EBpaszun. 3nech, onHako, comHeHust B nopsake. EADC kak TakoBO# (M3-3a KECTKOW MO3UIIUU
Kazaxcrana) sBisieTcsl YUCTO HEMOIUTHYECKUM 0Opa3zoBaHueM: B TokymMeHTax EADC Het cchliok
Ha KakKylo-T1M00 U/IEO0JIOTHIO, HET MOJMTHYECKUX MHCTUTYTOB, TAKUX KakK OoOlee IpakJaHCTBO
WIN TapJIaMeHT, ¥ HeT MOJIUTUYECKHUX LieJe. DTO He 03HAYaeT, YTO aBTOKPATUUYECKHUE PEKUMBI
CTpaH-WIEHOB HE MOTYT Hcnoib30BaTh EADC MpoTHB BHYTPEHHEH ONIMO3UIIMU: TOCKOJIBKY HUIes
€Bpa3uiCKOro PErMOHAIM3Ma OYEeHb MOMYJIsIpHa B HEKOTOPbIX cTpaHax EADC, EADC moxer, Ha-
pUMeEp, MOBBICUTH MOMYJSPHOCTh ASHCTBYIOIIMX COTPYIHUKOB. HO 3T 3 eKThl orpaHndeHsl
U KOCBEHHBI.

Peanuzanus uudposoit nosectku qust EADC sBnsercs eme oqHuM npuoputeroM. HeoO-
XOJJMIMO pean30BaTh HECKOJIBKO MEPCIEKTUBHBIX MPOEKTOB B 00JIACTH OHJIAMH-TOPIOBIH, TEXHO-
JIOTHH YIIpaBJI€HUs TOBApaMH, CTPOUTEILCTBA TPAHCIIOPTHBIX KOPUIOPOB U MPOU3BOACTBEHHOM
xoonepauuu. Henasuo nmo ununmaruse IIpesuaenta Kazaxcrana cocrosics (GopyM, KOTOPYIO
HOJJIEPKaIN CTPaHbI-MIAPTHEPHI, U OyAyT TIIATEIBHO PACCMOTPEHBI BCE JETAIH MPOEKTA.

be3ycnoBHo, HEOOXOAMMO MPEANPHUHATH AONOJIHUTENbHBIE LIard IJs CO3AaHUs OOIIEro
peiaka EADC, Tak panee Typu3M, UCCIEAOBAaHMS M pekiiaMa OblT J0OABIEHBI K IPYyTUM CEKTO-
pam, KOTOpble OCHOBAaHbI Ha HAIIMOHAJIBHBIX IPABUIIAX, HPUHATHIX U PETYINPYIOIINXCS 3aKOHOAA-
TesnbeTBoM Corosa.

beuta npunsaTa HoBas Jlexnapanus o nanpHenmen narerpanuu B EADC, u kK e1MHOMY pBIH-
Ky yciayr ObUTM A00aBiIeHBI JEBSATh CEKTOPOB. DTO O3HAYAET, YTO OKOJ0 55% obuiero oovema
YCIIyT, MpefoCcTaBIsieMbIX B cTpaHax-wieHax EADC, OyneT peryaupoBarbCsi B CTOMMOCTHOM BBI-
PaKECHHH.

Kazaxcran, 6onbiie yem kto-1m60 apyroit B EADC, Beiurpail B 30He cCBOOOIHON TOPTOBIH C
Bretnamom. O6 stom nH(popMaroHHoOMy areHTcTBy Sputnik.kz 3assun nocon Poccun B Kazax-
crane Anekceit boponaskus. B 2017 rogy ka3axcTaHCKO-BbETHAMCKUI TOBapOOOOPOT YBEIUYMII-
cs Ha 48% u coctaBui 542 muwimoHa nosuapos. Dkenopt u3 Kasaxcrana Bo BeeTHam BeIpoc Ha
63% B CBSI3U C yBEJTMUEHUEM TOCTABOK MPOAYKTOB MUTAHUS, CEIbCKOX03HCTBEHHOM MPOTYKIIMU
U METaJJIOB.

DKOHOMUYECKHH o103 0OecreunBaeT cBOOOY NepeABHKEHHUS TOBAPOB, YCIIYT, KalluTaia 1
paloueil CUIIbl, CKOOPAMHUPOBAHHYIO0, OIOOPEHHYIO €MHYIO MOJUTHKY B OTAEIBHBIX CEKTOPax
HKOHOMUKH. ['apMOHM3a1Ms TPyAOBOTO 3aKOHOJATENIBCTBA B PaMKax 3TOW MEKIyHapOIHON opra-
HU3AlMM B HacTosllee BpeMs He MmaHupyercs. OIHaKo JIOTUKA SKOHOMUYECKOH HHTEerpaluu Mo-
KET BBI3BATh TaK Ha3bIBaeMblil 3(h(hekT nepenuna (OyKBaIbHO - «3((eKT pazOpbpI3ruBaHus»). JTa
CHUTYallus, KOTJia Mpouecc 00beJMHEHNUS, N3HAYAIbHO MPEAHAa3HAYE€HHBIN TOJIBKO JUIsl SKOHOMHYe-
CKOM MHTErpaluy, IPUBOJUT K O0JIee TECHOMY B3aUMOJICHCTBUIO B IIOJIUTUKO-TIpaBoBoii cepe. B
CBSI3U C 3TUM MHTEPECHO Y3HATh, HACKOJIBKO OTJIEJIbHBIE TPABOBBIE HHCTUTYTHI TPYIOBOTO MpaBa
ctpan-uwieHoB EADC ceronns rotoBsl k rapMoHu3anuu. [Tockonbky nepemenieHre pabOTHUKOB
B rocynapctBax-uieHaXx EADC Hen30eHO MPUBOAUT K BOSHUKHOBEHHIO TPAHCTPAHUYHBIX TPY-
JIOBBIX CIIOPOB, MPEICTABISAETCS LEIeCO00pa3HbIM IPOaHATU3UPOBATh, HACKOIBKO COMOCTaBUMBI
OCHOBHBIE 3JIEMEHThl MHCTUTYTa pa3pellieHns: TPYAOBBIX CIIOPOB - KOHIENTYalIbHbIM amnmapar u
THUIOJIOT U TPYIOBBIX CIIOPOB - APYT € ApyroM B rocyaapcrax-uneHax EADC. B TpynoBsIx ko-
JIeKcax Bcex MATU rocyaapct-wieHoB EADC TpynoBble CIIOpHI JeNATCS Ha UHIUBHUyaJbHbIE U
xosekTuBHbIe. [Ipu aToM B TK Poccuu u Kbipreizctana oTienbHO 3aKpensieHbl HOHATHS UHU-
BUYaJIbHOTO U KOJUIEKTUBHOIO TPYAOBOTO CIOpa, HO HET 0OOOILIAIOIIEro MOHATHS «TPYIOBOI
cop» (4. 1 ct. 381 mu. 1 ct. 398 TK Poccun, u. 1 c1. 411 n u. 1 c1. 428 TK Keiprezcrana). TK
Kazaxcrana, Ha000poT, IpeAycMaTpUBaeT OINpeesIeHHE TOJbKO POIOBOIO MOHATHUS «TPYAOBOI
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crop» (1. 16 cT. 1), XOTs IpH ATOM ONEPUPYET U KATErOPUSIMHU HHAUBUYATbHOTO U KOJJIEKTUBHO-
ro Tpynosoro cnopa. B TK ApMenun kateropus TpyAOBbIX CIIOPOB paccMaTpUBaeTCs Kak mapHast
[0 OTHOUICHHUIO K KaTeropuy KOJUIEKTUBHBIX TPYIOBBIX CIIOPOB, T.€. IO CYTH T'OBOPHUTCS 00 WH-
JUBHUIyaJIbHBIX TPYAOBBIX CHOPAX; ONpeAeeHUe MOHATUS MHIMBHIYaJbHOTO TPYIOBOIO cropa
naercs B 4. 1 cr. 263, a komektuBHOTO - B 4. 1 cT. 64. B u. 1 ct. 377 TK benapycu conepxurcs
OIpeJieJIeHUe MOHATHUS «KOJIJIEKTUBHBIM TPYAOBOW CIIOp», @ HHAUBUIYAIbHbIE TPYAOBBIE CIIOPHI
TOJIBKO YIOMHUHAIOTCS, HO MX JA€(UHUIIMS HE TPUBOAUTCS.

B nro0om citydae Bo Bcex MATH CTpaHaX WHAMBUYaIbHbIE TPYJOBbIE CIIOPBI PA3pPEIIalOTCs
KOMHUCCHSAMU TI0 TpyAOoBbIM criopaM (B KazaxcTtaHe - cortacUTeIbHON KOMHUCCHEH) U cyaaMu, a
KOJJIEKTHBHBIE - C TIOMOIIBIO IPUMUPUTENIBHO-TPETEHCKUX Mpoueayp (0AHAKO B ApMEHUH BO3-
MOXHO U Cy/1e0HO€ pacCMOTPEHHE KOJUIEKTUBHBIX TPYOBBIX CIIOPOB O MPaBe).

OueBHUIHO, YTO KIIFOYEBOM OTTPaHUYMTENbHBIM NMPU3HAK KOJJIEKTUBHBIX U MHAWBUIYallb-
HBIX TPYJOBBIX CIIOPOB - YUYAaCTBYIOIINE B HUX CYOBEKTBHI.

Co cropoHsl paboTonaress CyObeKTOM TPYI0BOro cropa Bo Bcex cTpaHax EADC BeicTynaeT
6o cam pabotonarens (B benapycu - HaHUMarensb), 1100 ero 060cobIeHHOE CTPYKTYPHOE MO~
pasnenenue, 1ubo ooveanHeHue padoroaareneid. CylecTBeHHBIM MPOOEIOM TPYIOBOIO 3aKOHO-
JlaTeNbCTBa BCeX rocyaapcTs - wieHoB EADC B 1aHHOM cilydae MOKHO Ha3BaTh HEBO3MOXXHOCTh
paspeLIeHus CIIOPOB HAa YPOBHE IPYII IOPUAMUYECKUX JIHLL, aQPHINPOBAHHBIX APYT C APYTOM

['otoBHAst KOMITAHUSI MOXKET BBICTYIATh B KaU€CTBE JAEprKaTelsl TPYIIIbl FOPUINYECKHUX JINLL
U MOXET, HallpuMep, IPUHUMATH pellieHre 00 YpOBHE BO3HATrPaKACHUS BO BCEX JI0UYEPHUX KOMITa-
HUsIX. Ho paGOTHHMKY JIMIIEHBI FOPUINYECKONH BOZMOXHOCTH MPEAbIBUTH TPEOOBAHUS K TOJIOBHOM
KOMIIAHUM U MOTYT aJIpecoBaTh UX JIMIIb CBOEMY HENOCPEACTBEHHOMY (hopManbHOMY paboToO-
JlaTento, KOTOpbIi He Bcerga o0nagaeT KOMIETeHIMEeH IPUHATHS COOTBETCTBYIOLIETO PEIICHUS.
B KazaxcTtane 3TOT opraH Ha3bIBaeTCsl COMNIACUTEIbHON KOMUCCHEH, HO €ro CTaTyc aHaJOrMyeH
CTaTycy KOMHMCCHH MO TPYIAOBBIM criopaM B Jpyrux crpaHax EADC, u Ha3zBaHHE HE OTpa)kaeT
LIEJIU €T0 AEATEIbHOCTH.

3aku04eHne/BbIBOABI. [IpeiMeT Tpy10BOTO Criopa 04eHb Ba)kK€H HE TOJIBKO /IS pa3rpaHu-
YEHUs CIIOPOB Ha CHOPBI O MpaBe U CIOpbl 00 MHTEpecax, HO U JJIsl TOUHOTO ONpENeIeHus TOro,
I10 MOBOJY KAKMX UMEHHO IIPaB M MHTEPECOB CTOPOH BO3HUKaeT criop. KomuTtet no cBoboze oobe-
muHenuss MOT ormeuaert, 4to npodeccruoHaIbHbIE U SKOHOMUYECKUE HHTEPECHI, KOTOpbIE paboT-
HUKH 3aIIMIIAI0T TOCPEICTBOM IIpaBa Ha 3a0aCTOBKY, KAaCAlOTCS HE TOJIBKO YIyUILIEHHs YCIOBUI
TpyJa WIH yI0BIETBOPEHUS TPeOOBaHUH MPO(HECCHOHAIBHOIO XapaKTepa, HO M MOUCKA PEIIeHUs
BOIIPOCOB U MPOOJIEM, BOSHUKAIOLINX Ha MPEANPUATHH U HEOCPEICTBEHHO 3aTparuBaroIiyuX nH-
Tepechl paOOTHUKOB. To ke MOXHO CKa3aTh O TPYAOBBIX CIOPAX B LIEJIOM: YEM ILUPE 3aKOHOAA-
TEJIbHO YCTAHOBJICHHBIM MpeAMEeT TPYIOBOIO CHOpa, TeM Oojblle y paOOTHUKOB BO3MOXKHOCTEMH
3alIUTUTh CBOM NIPaBa U OXpaHsIeMble 3aKOHOM HHTEPECHI.

[Tpencrasnsiercs, uro Juist Oyayle rapMOHN3alMU 3aKOHOAATENILCTBA O PA3PEIIEHUH TPY-
JIOBBIX CIOpPOB B rocynapcrBax-ujgeHax EADC BakHBI HE CTOJIBKO YTOYHEHHE U KOOPIMHALUS
HNOHSATHUITHOTO anmnapara 1 TUIIOJIOTHH CIIOPOB, CKOJIBKO JTHOepaIn3anus MEXaHUu3MOB 3allUThI HH-
JUBHIyaJIbHBIX U KOJIJIEKTUBHBIX TPYIOBBIX ITPaB paOOTHUKOB.
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EADO eapgepinge xeke eHOeK qayJapblH Kapay epeKiegikTepi

Amnnarna. Eypa3usuiblk MHTErpalusuiblK jko0a OacTankplga OipbIHFAl SKOHOMHKAJIBIK KEHICTIKTI
KYpy HMIesiCbIHA HerizlenreH. EypasusiblK HHTErpalysIbIK )KoOaHbl iCKe KOCYFa NaibIHIBIK OapbIChIHIA
EADO menbepinne casicu HHTErpanus Mocesneci, COHbIH iminae Eypasusiblk napiaMenTt Kypy mMaceneci
Tankputanabl. OCbl Ke3eHIe Ka3aKcTaHIBIK casich MekeMe OJlaKkka KaThICYLIbUIAPAbIH CaHBIH KOOCHTYTe
THIPBICTBI. Casicl MHTETpalHs €yPa3HsUIbIK HHTETPALMSHBI HBIFAHUTYABIH TOCII peTiHAe KapacThIPbULIbL.

EADO kypy Oec enin Myiie MEMIICKETTEPiHIH ayMaKTapblHAa EPKiH eHOCKKEe KOUTyiHe MYMKIHIIK
Oepai, Oy yisecTipiareH eHOSK aFaaiiapbl KaXeTTUIrH apTThIP/AbI, COHIBIKTAH ¢HOCK 3aHHAMACHIH
yinecTipy Maceneci 6ec MeMIIEKET YILiH MaHbI3AbI 0011l ATan aiTkanaa, EJO mylie memiekeTrepaeri
Jaynap/bl aiKbIHAAy MEH JKIKTeYl Koca anranja, eHOeK 3aHHaMaChIHBIH HHCTUTYTBIH KapacThIPaThIH €H-
Oek aynapblHBIH HIeHIiMi. ABTOpPIap/bIH MiKipiHIIe, OapIbIK MYIIE e1epAeri eHOeK AaylapblH KYKBIKTBIK
peTTey KeHECTIK KYKBIKTBIK JASCTYPIICPre HEri3/1e/reH, SFHA YKCac KYKBIKTBIK MOAETIbIEP MEH YFBIMAAP.

Tyiiinai cesmep: enbex kemiciM-maptbl, Jocracteik, EADO, mylie-MeMiIeKkeTTep, KYKBIKTBIK
JKarIanap.
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Features of the consideration of individual labor disputes in the EAEU countries

Abstract. The Eurasian integration project was originally based on the idea of creating a single
economic space. The issue of political integration in the framework of the EAEU, including the creation
of a Eurasian parliament, was discussed in preparation for the launch of the Eurasian integration project.
During this period, the Kazakh political institution sought to maximize the number of participants in the
Union. Political integration was seen as a way to strengthen Eurasian integration.

The creation of the EAEU allowed the free movement of labor across the territories of five
member states, which increased the need for harmonized working conditions, and therefore, the issue of
harmonization of labor law became relevant for five states. In particular, the resolution of labor disputes,
the main elements of which consider the institution of labor law, including the definition and classification
of disputes in the EAEU member states. According to the authors, the legal regulation of labor disputes in
all member states are based on Soviet legal traditions, that is, similar legal models and concepts.

Keywords: employment contract, commonwealth, EAEU, member states, law conditions.
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Social partnership and labor disputes: mechanisms and realization

Abstract: The format of this article reveals social partnership as a method of settling labor disputes.
Kazakhstan, which is on of the path of accelerated economic, social, political, and legal modernization,
requires, above all, the creation of institutions of public consensus, which will most fully satisfy the
interests of all sectors of society. A special place is occupied by the social and labor sphere, the state
of which the processes are occurring in it largely determine is not only the economic, but also the legal
stability of society, allow us to evaluate the effectiveness of the social, labor and legislative reforms carried
out in the country.

The urgency and urgent need for legal analysis of this problem determined the object, subject, goals
and objectives of the study.

Object of the research is the mechanism and implementation of social partnership in the settlement
of labor disputes.

The subject of the research is the process of formation and development of the system of social
partnership in the conditions of settlement of labor disputes in Kazakhstan society.

The purpose of the research is the role of social partnership in settling social and labor disputes.

Based on the goal of the study, the following tasks were identified:

* to analyze the main theoretical approaches to the study of the mechanisms and implementation of
social partnership and labor disputes;

» explore the influence of the state on the establishment of the institution of social partnership in
the Republic of Kazakhstan.

» reveal the role of trade unions and employers’ associations in the effectiveness of mechanisms for
regulating social partnership in the Republic of Kazakhstan;

* to analyze the social and labor bases of interaction between the subjects of social partnership;

* develop proposals and recommendations for the further development of mechanisms and
implementation of social partnership in the regulation of labor disputes in the Republic of Kazakhstan.

The scientific novelty lies in the fact that this article is one of the first attempts in Kazakhstan science
to comprehensively study the mechanisms and implementation of social partnership in the settlement of
labor disputes in the Republic of Kazakhstan

Key words: social partnership, labor relations, social labor relations, labor disputes, labor disputes,
union worker,employer.

DOI: https://doi.org/10.32523/2616-6844-2019-129-4-103-111

In recent years, reforms in the system of legal relations and institutions are directly related to
the ability of Kazakhstan to compete with other states in the economic sphere. Creating favorable
conditions for the implementation of labor activity, effective regulation of labor relations, ensuring
and protecting the rights and freedoms of subjects of labor law - is one of the priority areas
of development production, enhance the human potential of the country. In this direction, the
settlement of issues related to the resolution of labor disputes and conflicts occupies an important
place in the relevant branch of relations.

When considering labor disputes, first of all, it is necessary to refer to the definition of the
concept “labor relations”. There is a sufficient number of copyright definitions. In the framework
of the reviewed scientific research, one should pay attention to the fact that in this direction
researchers distinguish two points of view.

The first focuses on the quality of working life, the other on the protection of subjects of labor
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their interests. In the framework of the first point of view, labor relations are objectively existing
interdependence and interaction of the subjects of these relations in the labor process, aimed at
regulating the quality of working life. At the same time, social and labor relations are undoubtedly
subjective, as they reflect the subjectively defined intentions and actions of the participants in
these relations, determined by their mutual dependence.

Within the framework of the second point of view, labor relations are relationships between
groups of workers, differing in the presence of specific interests in the sphere of labour, in varying
degrees they realize these interests as special (as distinct from the interests of other groups) and
carry out certain organizational actions (including through the consciousness of special bodies) to
protect and enforce these interests.

Researchers consider the second point of view to be more productive, since its main value
lies in the fact that it facilitates the substantiation of the concept of “conflict labor relations”». In
this regard, conflict labor relations are defined as labor relations in the process of direct activity
of the subjects, in which the conflict (dispute) of interests is “embedded”, as a way of realizing
unmet needs and requests.

Thus, conflict (controversial) labor relations are such a state and level of interconnections
of subjects in the sphere of labor, which are characterized by inconsistency and disagreement of
their interests, goals and objectives [1, 299 — 300 p.].

Of course, due to objective reasons, labor disputes are very difficult to prevent, since
social inequality and contradictions are inherent in society. In this regard, the Russian researcher
Kozyrev G.I. It represents the main lines of contradictions separating the conflicting parties in
labor and socio-economic conflicts.

1. In the first place in its conflict is the line of contradictions that separates employers and
employees. He divides these contradictions into the following types:

a) controversy associated with low wages;

b) the contradictions associated with non-payment (delay) of wages;

¢) the insecurity of hired workers work, allowing you to have a stable income.

2. Another line of contradictions runs between businessmen and government structures
regulating business activities [2, 104- 105 p.].

As noted above, the complete elimination of labor disputes in real life is impossible. We can
talk only about mitigating social and labor contradictions, about the need to direct them into the
mainstream of civilized, legal relations. Moreover, today any employer is interested in the process
of working in his work team not being accompanied by conflicts (disputes). In this regard, as well
as all conflict (controversial) interactions, labor disputes (disputes) can perform both negative,
destructive, and positive, creative functions.

So Russian researchers the consequences of labor conflicts (disputes) are considered as
follows:

Functional consequences Dysfunctional effects

Search and development of a mutually [ Enhance hostility.
acceptable solution .

Removing the hostility, injustice of the|Fall in labor motivation and actual labor
conflicting parties. performance indicators.

The emergence of conditions for cooperation, | Collapse of business contacts in spite of
creativity, understanding. functional necessity, limiting formalization
of communication, deterioration of mutual
understanding of the parties.

Problem analysis and development of various | Undermining certain common relationships of
solutions. the organization, culture and traditions.
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The actual loss of time, distraction from work or
not using a favorable situation, the opportunity
and the chance to achieve something

Not resolution, but obfuscation of problems.
Labor economics in charts and tables. Comp. E.V. Shubenkova, E.E. Myrgorod. M .: Izd - in
Ros. econ Acad., 2003

In this regard, one of the effective settlement mechanisms that is widely used in foreign
countries is the system of social partnership.

Social partnership implies:

1. coordination between partners at the highest (national) level of both income distribution
and social and labor relations in general, including the development of criteria and indicators of
legal equity and measures to protect the interests of subjects of labor relations;

2. the bargaining nature of the collectively-contractual process and the settlement of
contradictions and differences arising between the parties;

3. availability of mechanisms and institutions for coordinating the interests of the social
partners at various levels;

4. participation of employees in the management of enterprises;

5. reducing and alleviating the severity of social and labor conflicts (disputes) (in the form
of strikes and lockouts) through the use of various methods of reconciliation of the parties.

It is better to resolve any conflict situation arising in the labor process between the worker
and the administration before making a final decision. In this matter, employees should be
helped by intermediaries between them and their managers. Such a mechanism to address the
issue and provides a social partnership system. The mediators who find a compromise solution
in controversial issues are either representatives of trade union organizations or other elected
representatives, for example, members of the board of shareholders of an enterprise [4, P. 222].

Article 1 of the Labor Code of the Republic of Kazakhstan (further TC RK) reads: « Social
partnership is a system of relationships between workers (employees ‘representatives), employers
(employers’ representatives), and government bodies aimed at ensuring coordination of their
interests on the regulation of labor relations and others directly related to labor relations» [5].

The most important elements of a social partnership system are: a permanent negotiation
process between representatives of social partnership institutions, i.e.; trade unions, associations
of employers, businessmen and authorities; constantly working bodies (tripartite commissions) on
regulation of social and labor relations; analyzing the state and prospects of development of the
social partnership system; bringing ideas of social partnership to broad sections of workers [3].

It should be noted that recently labor dispute (dispute) was essentially a relatively new
phenomenon for our country. This is due to the fact that in Soviet society, where state property
prevailed, there was practically no basis for labor conflicts (disputes). Therefore, the absence
in the first years of independence of sufficient experience of a constructive resolution of labor
conflicts (disputes) was natural.

The first step taken to build the Kazakhstan model of tripartism was the adoption on
December 19, 1994 of the Decree “On Social Partnership in the Field of Social, Economic and
Labor Relations”, signed by the former President of the Republic of Kazakhstan N. A . Nazarbaev.

The main purpose of the Resolution was to create a social partnership system in the state
in the field of social and labor relations, prevention and resolution of labor conflicts (disputes)
in the transition to a market economy. In addition, this Resolution established the introduction
into practice of annual conclusions at the republican level of general agreements on labor and
other social and labor issues between the government, republican trade union associations and
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employers and their representatives. As priorities, these agreements defined the parties’ obligations
in the areas of employment, wages, and other social and labor guarantees for citizens, as well as
the social and legal protection of the most vulnerable groups of the population, ensuring peace and
national harmony in society in the interests of economic reforms [6, P. 327].

Since 1995, we have witnessed the conclusion of the General Agreement between the
Government of the Republic of Kazakhstan, republican associations of trade unions and employers.
For example, on January 19, 2005, the General Agreement was signed between the Government
of the Republic of Kazakhstan, republican associations of workers - the Federation of Trade
Unions of the Republic of Kazakhstan, By the Confederation of Free Trade Unions of Kazakhstan,
the Confederation of Labor of Kazakhstan and the republican associations of employers - the
Confederation of Employers of the Republic of Kazakhstan, the European Industrial Association,
By the Congress of Entrepreneurs of Kazakhstan, the Union of Commodity Producers and Experts
of Kazakhstan for 2005-2006.

The development of social partnership was promoted by the Law “On Social Partnership
in the Republic of Kazakhstan” adopted in December 2000 by the Parliament of the Republic
of Kazakhstan, which reflected the objectives and principles of social partnership, defined the
procedure for entering into, changing and terminating agreements between the parties. This
law was the mechanism of legal, civilized regulation of partnerships and is aimed at achieving
consolidation of society.

It should be noted that the state is also working on legislative and regulatory strengthening
of the social partnership system. Measures are being taken to improve labor legislation and to
ensure control over its observance. The laws governing the activities of social partnership entities
adopted in the Republic of Kazakhstan are shown in chronological order in Table No. 1.

Table 1

Laws of the Republic of Kazakhstan regulating and regulating the activities of social

partnership subjects

Date of adoption of laws The name of the laws

July 4, 1992 The law on collective agreements (expired)

April 9, 1993 Trade Union Act (expired)

July 8, 1996 The law on collective disputes and strikes (expired)
December 10, 1999 Labor Law in the Republic of Kazakhstan (expired)
December 18, 2000 Social Partnership Act (expired)

January 23, 2001 Employment Act ( expired)

February 28, 2004 Occupational Safety and Health Act (expired)

May 15, 2007 Labor Code of the Republic of Kazakhstan (expired)

June 27, 2014 Law «On Trade Unions»

November 23, 2015 Labor Code of the Republic of Kazakhstan
October 29, 2015 Business Code of the Republic of Kazakhstan
October 10,2015 Law «On public-private partnership

Thus, the data in the table indicate that the legal and regulatory framework of the social
partnership system has been established in Kazakhstan.

The Labor Code of the Republic of Kazakhstan made significant changes to the system
of legislative regulation of collective bargaining relations between employers and employees
with the participation of the state. First of all, it should be noted that the legislative act made
a clear distinction between the terms “labor relations” and “relations directly related to labor
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relations”. Labor relations are characterized by a code as the relationship between an employee
and an employer, as stipulated by the labor legislation of the Republic of Kazakhstan, labor and
collective bargaining agreements. Relationships directly related to labor include those related to the
organization and management of labor, employment, vocational training, retraining and advanced
training of workers, social partnership, collective bargaining and agreements, participation of
employees or their representatives in establishing conditions labor in cases stipulated by law, the
resolution of labor disputes and monitoring compliance with labor laws. On such a methodological
basis, the legislative definition of the essence of social partnership is presented in the form of a
system of relationships between employees (employee representatives), employers (employers’
representatives) and government bodies aimed at ensuring coordination of their interests in
regulating labor and other directly related relations.

It should be noted that today in the republic measures are being taken in the wage regulation
system, which are aimed at restoring the stimulating role of labor as the main source of monetary
incomes of the population. This makes it possible to increase the importance of wages as an
effective factor in the expanded reproduction of labor and will ensure that the level of wages
approaches the real value of labor in the labor market.

According to statistics, in November 2018, the average monthly salary amounted to 161.8
thousand tenge and increased compared to 2017 by 9.3% [7].

Last year this figure was equal to 148 thousand tenge (398 dollars), Finprom.kz reports.

The maximum salary increase over the past five years was recorded in 2016 - by 13.3%,
while the real wage index was then 96.7%, therefore, price increase exceeded salary increase.

The real wage index in 2018 was 103.1%, there is a trend of growth in purchasing power.
Last year, the real value of wages fell by 2% due to the impact of inflation [7].

At the same time, the General Prosecutor’s Office of Kazakhstan revealed more than 37,000
violations of labor rights of workers in 2018. In this regard, Nursultan Nazarbayev criticized
the work of the Supreme Court and the General Prosecutor’s Office, the correspondent reports
BNews.kz.

The head of state noted that among the violations there are debts for wages of employees,
violations of safety of working conditions [8].

In our opinion, all this contributes to the emergence of conflict situations in labor relations.
In turn, the threat of labor disputes is hidden not only in the relationship between workers and
employers, but also in the clashes of the interests of workers employed both in the same and in
different sectors of the economy. We must not forget that the level of conflict in the labor sphere is
one of the indicators of the predominance in the society of processes of stability or destabilization,
integration or disintegration.

Therefore, in modern conditions for Kazakhstan, the task of a civilized settlement of the
conflict (dispute) in the sphere of ore relations becomes particularly relevant. It seems that for this,
our state has all the necessary prerequisite.

Social partnerships do not always help to increase productivity, because harmony between
social objectives and a change for the better in some economic indicators is difficult to achieve.
But from a social point of view, resolving conflict situations between workers and management,
contributing to the increase in the motivational effect of workers by methods of social partnership
is very promising.

Thus, social partnership, being a form of social and labor relations, solves two fundamental
tasks: it helps protect the labor rights of workers and smooth out conflict situations when resolving
labor disputes. Both of these areas contribute to improving the efficiency of the organization’s
employees[4].

Analysis of the results of the study allowed the author to develop and offer the following
recommendations for the development of the social partnership system in the Republic of
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Kazakhstan:

1. To develop the system of social partnership in Kazakhstan, it is necessary to improve
its political and legal framework governing and regulating the relations of subjects of social
partnership.

2. Itrequires analysis and generalization of the experience of the tripartite commission, the
expansion of the function of the collective bargaining system and the reform of labor legislation,
the introduction of measures to ensure equal opportunities for the subjects of social partnership.

3. A methodology should be developed to determine the degree of fulfillment of contracts
and agreements, to optimize the system of remuneration and material incentives.

4. Itis necessary to systematically monitor (social and legal monitoring) the development of
social partnership, which will allow for timely correction in the methodology for its implementation,
remove obsolete and introduce the latest legal (legislative) technologies to ensure its effectiveness..

Today, despite certain successes achieved, one cannot overestimate the level of effectiveness
of the functioning of the system of social partnership. She takes only the first institutional steps.
Improving the effectiveness of the social partnership system, which serves the purpose of
protecting the socio-economic and labor rights and interests of workers, largely depends on the
consolidation of efforts, solidarity and unity of action of all trade unions, trade union bodies, trade
union members, who always advocate mutual cooperation.

I'would like to believe that with the help of social partnership mechanisms it will be possible
to change the situation of workers for the better, to avoid acute social conflicts that always lead to
loss of social wealth and social upheaval..
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OJIEYMETTIK CepIKTeCTIK #xJHe eH0eK Jay1apbl: MeXaHU3M/Iep MeH icKe achbIpbLIybI

Anparna. Ocbl MakatanbelH GopMaThl OOMBIHILA QIEYMETTIK CEPIKTECTIKTI €eHOCK JayslapblH IIeLIy-
IiH axicipeTinie kepcereni. XKenen 5KOHOMHKAIIBIK, QJIEYMETTIK, CAsICH )KOHE KYKBIKTBIK KaHapy *KOJIbIHAA
TypraH KazakcraH, eH ajibIMeH, KOFAMHBIH OapJIbIK canajiapblHbIH MYLAeIepiH OapblHIla KaHAFaTTaHbl-
paThlH KOFaMJBIK KeJiCIM MHCTUTYTTapbIH KYpyaAbl Tajlan eTedi. by skaraaia oleyMeTTiK jkoHe eHOeK
caJjiachbl €peKIle OPbIH aylajbl, OHBIH jKal-KYHi MEH OHAa OOJIbII JKaTKaH MpouecTep KodiHece KOFaMHBIH
9KOHOMHMKAJIBIK KaHa €MeC, COHbIMEH Oipre KYKBIKTBIK TYPAKTBUIBIFBIH J]a aHBIKTAN/BI, eNAe Kypri3imim
JKaTKaH 9JICyMETTIK-eHOCK jKOHE 3aHHAMAaJIBIK KalTa KypyIblH THIMIIIITH Oaranayra MyMKIiHIIK Oepei.

Byt MaceneHi KYKBIKTBIK TalAayIblH ©3EKTUIIr MEH KaKETTUIITHIH 3epTTey 00bEKTICl, TAKbIPHIOBL,
MakcarTapbl MEH MiHIETTepiHe OalIaHBICTBI 00Ia bl

3eprreyain o0beKTici eHOeK AayliapblH PETTEYAET] QJIEyMETTIK CEPIKTECTIKTIH MEXaHU3Mi MEH icKe
ACBIPBUTYbI OOJBIN TaObLIa b

3eprrey noni KazakcTan KoraMbIHIaFrbl €HOCK JaylapblH PETTEY KarAalblHAA dJICyMETTIK dpinTe-
CTIK JKYHECiH KaJIBIIITACTHIPY JKOHE JaMBITY MIPOIeci OOJIBIN TaObLIa bl

3epTTeyaiH MaKcarhl - dJI€yMETTiK-eHOCK JayJapblH PETTEYJIET1 JIEyMETTIK CEpIKTECTIKTIH PoJIi.

Koiiburran 3epTTey MaKcaTblHa Kapail Keneci MiHIeTTep aHbIKTaJIbl:

* OJIEyMETTIK CEPIKTECTIK IeH CHOCK AayJapbliH i1CKE achpy oOHE MEXaHU3MEP/i 3epTTEYIiH HeTi3-
Tl TEOPUSIIBIK TICUIIEPIHE TaNIAy KYPri3y;

» Kazakcran PecnyOnukaceIHAarbl 9I€yMETTIK 9pINTECTIK MHCTUTYTHIHBIH KaJbIITACybIHA MEMJIC-
KETTIH 9cep eTyiH 3epTTey;

» Kazakcran PecnyOnuKachlHAAaFbl 9JCYMETTIK OPINTECTIKTI pETTEY TETIKTEPiHIH THIMAUTIIriHEe
KOCiNoaKTap MeH )KyMbIC Oepy1iisiep OipaecTIriHiH POl airy;

* QJICYMETTIK 9piNTecTiK CyOBEKTiIepiHiH e3apa ic - KUMBUIBIHBIH QJICYMETTIK-eHOeK Heri3iepine
Tanjgay Kyprisy;

 Kazakcran PeciyOnukacbinia eHOCK JlaysiapblH PETTEY Ke3iHIEe QJICyMETTIK SpPINTECTIKTI iCKe achl-
PY JKOHE TETIKTEPiH OaH 9pi 1aMbITy OOMBIHIIA YCHIHBICTAPABI 931pIIey.

FrouteivMu sxaHansik - Oy makana Kazakcran PecnyOnukaceinaa eHOEK AaynapblH peTTey KesiHuae
QJIEYMETTIK CEpPIKTECTIKTI ICKEe achlpy MEH MEXaHU3MJIepl KEIICH i 3epTTEY/IiH Ka3aKCTaH/IbIK FBUIBIM/IA
aJFaIKbUIapABIH Oipi OOJBI TaObLIAIBI.

Tyiiin ce3mep: aIeyMeTTIK CEPIKTECTIK, €HOCK KaTbIHACTApHhI, dJICYMETTIK — €HOEK KaTbIHACTapBI,
eHOeK Jayaapsbl, KAciloJak, KbI3METKep, )KYMbIC Oepy1i.

A. M. PaxumoBa
Kasaxckuii eymanumapro—topuouveckuii unHosayuonuwii ynusepcumem, Cemell,
Kazaxcman

CO].[I/I&.J'ILHOC MapTHEPCTBO U TPYAOBLIC CIIOPbI: MEXaHU3MbI U peajIu3anus

AnHoTauus. B ¢popmare nanHoi cTaThu pacKpbIBAETCS COLMAIBHOE APTHEPCTBO KaK METOJ ype-
TYJIMPOBaHUs TPYAOBBIX cropoB. KazaxcraH, HaXo[AIIMICSA HA MyTH YCKOPEHHOM 3KOHOMHUYECKOM, COIH-
AJbHOM, MOJMTUYECKON 1 IPAaBOBOM MOIEpHU3ALNH, TPEOYyeT PEkIe BCETO, CO3AaHMsI HHCTUTYTOB 001Ie-
CTBEHHOTO KOHCEHCYCa, MO3BOJIAIONINX HanOoJIee MOTHO YOBIETBOPUTH HHTEPECH! BCEX CIIOEB O0IIECTBa.
Ocoboe MecTo MpH 3TOM 3aHUMAET COLHATILHO-TPYAO0Bas chepa, COCTOSIHAE KOTOPOH M MPOUCXOISIINE B
HEH poLecchl BO MHOTOM ONPEEIISIOT HE TOIBKO SKOHOMUYECKYIO, HO ¥ IPABOBYIO CTA0OMIIBHOCTB 001Ie-
CTBA, MO3BOJISIOT OLICHUTH AP (PEKTUBHOCTH MPOBOAUMBIX B CTPaHE COLUATBHO-TPYIOBBIX U 3aKOHOIATENb-
HBIX IPeoOpa3oBaHu.

AKTyalbHOCTh U HACTOSITENIbHASL OTPEOHOCTH B IPABOBOM aHAJIM3€ JJAaHHOU MpoOiIeMbl 00yCI0BH-
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JU OOBEKT, MPEIMET, IEeTTH U 33]]a4i HCCIICIOBAHNS.

OOBEKTOM HCCIIeIOBAHUS SBIISIOTCS MEXaHU3M U PeaM3allis COIHAILHOTO TAPTHEPCTBA B ypery-
JUPOBAHHUH TPYAOBBIX CIIOPOB.

[IpenqmeToM mccnenoBaHUs SBISIETCS MPOIECC CTAHOBICHUS M PAa3BUTHS CHUCTEMBI COLMAIBHOTO
MapTHEPCTBA B YCIOBUSAX YPETYJINPOBAaHUS TPYIOBBIX CIIOPOB B KA3aXCTAHCKOM OOIIECTBE.

Llenp uccnemoBaHus — poiib CONMAIBHOTO MAPTHEPCTBA MPH YPETYIHMPOBAHUN COLUATBHO-TPYIO-
BBIX CIIOPOB.

Hcxons U3 moCTaBICHHOM LENH UCCIICA0BAaHUS OBLTH OIPE/ISIICHBI CIEYFOIINE 3a1a4H:

* MPOBECTH aHAJIN3 OCHOBHBIX TEOPETUYCCKUX TIOAXOI0B K HCCIISIOBAHUIO MEXaHU3MOB U pean3a-
[IUU COIMAIIEHOTO MAPTHEPCTBA M TPYIOBBIX CIIOPOB;

* MCCJIeIOBATh BIMSIHUE TOCYIapCTBA Ha CTAHOBIICHHE HHCTUTYTA COIMAIBHOTO apTHepcTBa B Pe-
cnyonuke Kazaxcran;

* PacKpbITh POJIb PO COr30B M 00beTUHEHHS paboTonaTeNel B 3 PEKTHBHOCTH MEXaHU3MOB ype-
TYJIMPOBaHUs COLMAIBHOTO MapTHepcTBa B Pecnyonuke Kazaxcran;

* MMPOBECTH aHAIU3 COIMAILHO-TPYIOBBIX OCHOB B3aUMOJCHCTBUS CYOBEKTOB COIMAIILHOTO IIap-
THEPCTBA;

* BBIPa0OTATh MPEIIOKEHUS U PEKOMEHIAIUH 110 TalIbHEHIIIEMY pa3BUTHIO MEXaHH3MOB H peasn3a-
[IUU COIMAIIEHOTO MAPTHEPCTBA MPHU PEryIMPOBAaHUH TPYIOBBIX cIIOpoB B Pecmy0Omnmke Kazaxcras.

Hay4Hast HOBU3HA 3aKITIOYAETCs B TOM, YTO JIAHHAS CTaThs SBJISETCS OJJHOW M3 MEPBBIX B KA3aXCTaH-
CKOW HayKe TOIBITOK KOMIUIEKCHOTO UCCIIEOBAaHMS MEXaHU3MOB U peau3alliy COIMAILHOTO MapTHEP-
CTBa MPH YPETYIHPOBAHUU TPYIOBBIX CIIOpoB B Pecnyonuke Kazaxcras.

KuaroueBbie cjioBa: colaibHOE MAPTHEPCTBO, TPYAOBBIE OTHOIICHHS, COIIMAILHO-TPY/0BBIE OTHO-
HICHHUS, TPYHAOBbIE CIIOPBI, TPYAOBBIE KOH(PIUKTHI, TPOQCOI03, paOOTHUK, padOTOIATENb.
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I[IpakTuka Oprana no paspemeHuio cnopoB BcemupHoii TOprosoii opranuzanumn
(OPC BTO) no Bonnpocam nojjiepKKu UCMOJIb30BAHUA
B0300HOBJIAEMbIX HCTOYHUKOB YHEPTHU

AnHoTtauus. Bo3oOHOBIsIEMble UCTOYHUKH SHEPTUU CTANM OAHUM U3 3()(HEKTUBHBIX CPENCTB B
00opbOe C N3MEHEHUEM KIIMMaTa 1 CHHYKESHHUS BEIOPOCOB YITIEKHCIIOro ra3a B armocdepy. [loaromy MHOTHE
roCy/lapcTBa BKIIIOUMIIM BOIPOCHI MOJAEPIKKH PACIIMPEHUs UCTIOIb30BaHUS BO30OHOBISEMBIX HCTOYHU-
KOB DHEPIrUU B CBOM TOCYJapCTBEHHBIE MPOrpaMMBbI 10 CMSITYEHHIO TOCIEACTBUI M3MEHEHUs KiIMMara.
IIpu 3TOM HEKOTOPBIE U3 MIMPOKO MPUMEHSIEMBIX MEp CTaJId MPOTUBOPEUHUTD IIPaBHJIaM MHOTOCTOPOHHEH
TOPTOBO¥ CHCTEMBI B paMKax BcemupHoii Toprosoii opranusanui [1, 20 ctp.]. B nanHoii cratbe moapoOHo
paccmarpuBarores criopsl, paspemaembie OPC BTO B o6nacTu 3HEPreTHUECKUX CYyOCH U 0 TOJJICPIKKE
WCIIOJIb30BaHUSI BO3OOHOBISIEMBIX MCTOYHHKOB dHepruu. JlaHHas Tema mMeeT OOJbIIYI0 aKTyalbHOCTB,
nockoubky, HaunHas ¢ 2010 r., B OPC BTO 0b110 BO30YX/1€HO BOCEMb JIejI B OTHOIIICHUU IIPOrpamMM CyO-
CUJMPOBAHNS BO30OHOBIIAEMbIX MCTOYHMKOB SHEPTHH. ABTOPBI aHATU3UPYIOT ATH JieJa M MOKa3bIBAIOT
BIIMSIHUE YBEIMUCHHS KOJIMYECTBA TAaKUX TOPTOBBIX CIIOPOB Ha JalibHElIee pa3BUTHE BO30OHOBIISIEMON
9HEpPreTUKH KaK BO BCEM MHpE, TaK U B Pa3IMYHBIX rocyaapcTBax. HayuHass HOBM3HA JaHHOM HaydHOMN
CTaTbU COCTOMUT B TOM, UTO aBTOPHI BIIEPBBIE B Ka3aXCTAHCKOW MPAKTHUKE U3yUYalOT MOJTHOCTHIO Pa3peIIeH-
ueie gena OPC BTO no BonpocaM Mojiep»KKH BO30OHOBIISIEMbIX UCTOYHUKOB dHepruu. [1pu Hanmcanun
CTaTh OBUTU UCIIOBF30BAHBI METO/IBI MHAYKIUU U ACAYKIUH, HCTOPUIECKH-IIPABOBOI M aHAJTUTHICCKHE
MeTO/bI. ABTOPBI MIPUXOAAT K BBIBOY, uTo nuMetomasics npakruka OPC BTO moxer npuBecTH K 3ames-
JICHUIO TEMITOB peasnu3aiuu [laprkckoro corameHus 00 u3MeHeHnu kiaumara 2015 roja v BBITIOJIHEHUS
Lenu 7 B obnacTu ycToitunBoro pa3sutus (nanee — LIYP 7).

KaroueBbie cioBa: BO30OHOBIsIEMbIe HCTOUHUKH SHEPTHH, pa3pellieHre CopoB, BcemupHas Top-
roBasi OpraHu3alysi, TOProBBIE CIIOPHI, TOCYIaPCTBEHHBIE CYOCHINH, IO IeP/KKa BO30OHOBIISIEMBIX HCTOU-
HUKOB SHEPI'HH, JIbIOTHBIE TapU(BI HA 3aKYTKY «3€JIEHOW» IEKTPOIHEPTUH.

DOI: https://doi.org/10.32523/2616-6844-2019-129-4-112-130

MHorue rocygapcTsa B LENSIX YI0BIETBOPEHUS SHEPTETUUECKUX TOTpEOHOCTEH, 0becede-
HUSl COOCTBEHHOH U PErnOHAIbHOM YHEPreTUYECKO 0€30MacHOCTH, TOBCEMECTHOM AeKTpUdu-
Kalluy, 1epexofa K HU3KOYITIEPOIHOM SKOHOMHUKE, YIYUIIEHUs COCTOSIHUS OKPYXKAIOIIEeH cpelibl
U CMSITYEHMSI ITpoliecca U3MEHEHUS KJIMMaTa, pa3BUBalOT CEKTOP BO30OHOBIISIEMOM YHEPrETUKH,
IPUHKUMAs pa3IMYHble HAlMOHAJIbHBIE IPOrPaMMbl U KOHLIETILUU MOAJEPKKH, Pa3BUTUS U pac-
IIPOCTPAHEHMsI UCIIOJIB30BaHUS BO30OOHOBIISIEMBIX MCTOYHMKOB 3Hepruu (nainee — BUD) [2, 21
cTp.].

B HacTosiiee BpeMsi IOYTH BCE rocyjapcTBa MUpPa MPUHSUIA TaKUe IPOrpaMMBbl U MTpuiiara-
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10T BCE YCHUIIUS JUIS UX Peasn3allii, B TOM YHUCIIe OKa3bIBAIOT TOCYIAPCTBEHHYIO MOIACPKKY [3].
OpnHako HEKOTOPBIE TOCYIAPCTBEHHBIE CYOCH NN SIBIIAIOTCS HapyineHueM mpasa BTO. U o6mmp-
HbIE CyOCHINH B CEKTOP BO30OHOBIISIEMOM SHEPTreTUKY, HAPYIIAIOIIUE MPUHIIUI HETUCKPUMUHA-
I[UU, CTaJIN 00BEKTOM CIOPOB Mexay rocyaapcrsamu — uneHamu BTO. Tak, ¢ 2010 roga Owu1o0
B030Yyx11eH0 yxe BoceMb aen B OPC BTO no ocnapusanuto noaaep:xxku BUD:

1) DS412 «Kanana - OnpezneneHHble Mephl, BIMSIONIME HAa CEKTOpP MPOU3BOACTBA BO300-
HOBJISIEMbIX UCTOYHUKOB 3Heprum» (Canada — Certain Measures affecting the renewable energy
generation sector) ot 13 centsiops 2010 rona [4];

2) DS426 «Kanaga — Mepsl, cBsizaHHBIE ¢ ITporpammoii Tapuda Ha nopaay» (Canada —
Measures related to the Feed-in Tariff Program) ot 11 aBrycra 2011 roga [5];

3) DS419 «Kuraii - Mepsl, kacaromuecs: BeTposHepreTuueckoro obopynosanus» (China —
Measures concerning wind power equipment) ot 22 nexabps 2010 roga [6];

4) DS437 «Coenunennsie [lITars — Mepbl KOMIIEHCAITMOHHOM 003aHHOCTH 110 HEKOTOPHIM
toBapaM u3 Kuras» (United States — Countervailing duty measures on certain products from
China) ot 25 mas 2012 rona [7];

5) DS452 «EBponeiickuii cor03 1 HEKOTOpbIE TOCylapcTBa-wieHsl - OnpeaeaeHHbIe Mephl,
BJIMSIIONINE Ha CEKTOP MPOU3BO/ICTBA BOZOOHOBIISIEMBIX UCTOUHUKOB dHEprumn» (European Union
and certain Member States — Certain measures affecting the renewable energy generation sector)
ot 5 Hosi6ps 2012 rona [8];

6) DS456 «Uuaus - OnpeneneHHble MEPHI, OTHOCSIIIUECS K COTHEYHBIM 3JIEMEHTaM U COJI-
HeuHbIM Monyisim» (India — Certain measures relating to solar cells and solar modules) ot 6
despans 2013 rona [9];

7) DS510 «Coenunennsie Itatel - OnpeneneHHble Mephl, KacalolUecss CEKTopa Bo300-
HOBJISIEMbBIX UCTOUHUKOB 3Heprun» (United States — Certain measures relating to the renewable
energy sector) ot 9 centaops 2016 roga [10];

8) DS563 «Kwuraii - Coenunennsie [lltarel - OnpenenaeHHble MEPHI, KACAIOIIHECS CEKTO-
pa BO300HOBIsIEeMbIX UCTOUHHUKOB 3Heprum» (United States — Certain measures relating to the
renewable energy sector) ot 14 aBrycta 2018 roga [11].

B pamkax Hacrosiei cTaTbil Mbl PACCMOTPUM TISITh U3 BOCBMU €], KOTOPBIE MOJIHOCTHIO
3apeprmiuchk. A umeHHo: «Kanana - OnpeeneHHbie Mepbl, BIUSIOUINE HA CEKTOP MPOU3BOACTBA
BO300HOBIISIEMBIX MCTOYHHUKOB 3Heprumn», «Kanama — Mepsl, cBA3aHHbIE ¢ Tporpammoii Tapuda
Ha nofauy», «Kuraii - Mepsl, kacaromuecs: BEeTpOIHEPreTHIecKoro 00opyaoBanusy», «CoennHeH-
Hele [lITaTel — Mepbl KOMIIEHCAIIMOHHON 00513aHHOCTH 110 HEKOTOPBIM ToBapam u3 Kurtas», « u-
s - OnpeeneHHble MEPhI, OTHOCAIIUECS K COMHEYHBIM JIEMEHTAM U COJTHEYHBIM MOIYIISM.
[lepBbie nBa nena MHOTHE UCCIIEIOBATENN CBI3BIBAIOT M3-3a ofHOTO oTBeTyrKa (Kanama) mo Bo-
npocy npumeHenus nporpamMmmbl @UT B npoBuHM OHTApUO U B3aUMOCBSI3U 3TUX JIENT APYT C
IpyroM u HasbiBatoT 0000meHHo «Kanaga — BozoOHoBsieMble uCTOUHUKH 3Heprumn» (Canada
— Renewables). Mbl Taxxe UX MPOAHATU3UPYEM HX BMECTE.

«Kanaoa — Bo3obHosnsiemble UCOYHUKY DHEPSUUY.

Kanana crana nepsonpoxoauem npaktuku OPC BTO no Bonpocam BUO, npotus koTopoi
Obutn BO30OYyKAeHbI 1Ba Aena: «Kanaga - OnpeneneHHble MEphI, BIUSIONINE HA CEKTOP MPOU3-
BOJICTBA BO30OHOBISIEMBIX MCTOYHHKOB 3Heprum» (2010 r.) u «Kanama — Mepsl, cBsI3aHHBIE C
MPOrpaMMOil JITOTHOTO Tapuda Ha 3aKyIKY «3eleHoi» anekTposHeprum» (2011 r). B mepBom
Jiesie UCTIOM siBJsuiach SAnoHus, a Bo BTopoM — EC. MBI cuuTtaem, 4To 3TH Jiesia UMEIOT O0JIbIIoe
3HAYeHHE B MPaKTHKE pasperieHus crnopoB mo BUD. Bo-nepBbix, OHU OBLIN MEPBLIMH JI€IaMH
OPC BTO B ob6nactu nojaep:KKu BO300OHOBIIsIEMOI SHEpTruu. Bo-BTOPBIX, B TaHHBIX JeTaX ObUIH
3aTPOHYTHI BECbMa aKTyaJlbHBIE BOMPOCHI MO COOTBETCTBHUIO MpaBy BTO mporpamme JIbroOTHBIX
«3enenbix» Tapudos (nanee — GUT), oueHb pacpoCTpaHEHHOMY CIIOCOOY MOAEPKKHU B HAIIHO-
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HaJIbHBIX IIpOrpaMMax MHOTUX rocynapcts. B-tpersux, pemenus OPC BTO no nannsIM nenam
nokaszaiu otHouenue BTO k Bonpocam nogaepxku BUD u npoTrBoaeicTBUS M3MEHEHUIO K-
Mara.

[TpaBuTenscTBO poBUHIMK OHTapHO (cyObeKT denepanuu Kanaasl) npuHsaao 3akoH o 3e-
nenoil sHepreruke (Green Energy Act) ot 23 despanst 2009 roga [11] muis ctumyarpoBanus npo-
M3BOJICTBA AJIEKTPOIHEPTUU OT BETPOBBIX U COJIHEYHBIX I€HEPATOPOB, KOTOPBIM BKIIOUA IJIaH,
o0ecrnieynBaroNUil 00s3aTeIbHBI MUHUMANbHBIH YPOBEHb KOMIIOHEHTOB M YCIYT OT IPOU3BOIU-
tenei B OHrapuo. [IpaBurenscTBo OHTApHO CTPEMUTCS CONEHCTBOBATH POCTY MPOEKTOB UCIIOJIb-
30BaHUs BO30OHOBIISIEMbIX, 3KOJIOTHUECKH YUCThIX MCTOYHUKOB SHEPIHH, a TAK)KE YCTPaHATh Oa-
pbephl Ha ITyTH U IPOABUTaTh 3€JIEHYI0 3KOHOMUKY, BBIOMpasi HIMPOKO MCIIOIb3YyEMYIO IPOrpaMMy
JBTOTHBIX Tapu(oB Ha nopady siekTpos3nepruu [12]. IIporpamma ®UT OnTapuo HampasieHa
Ha JIOCTIDKEHHE LieJIel M0 YIYUIIEHUI0 COCTOSIHUS aTMOC(hepbl M YMEHBIIEHUIO 3HAYUMOCTH TO-
IUTMBHOM SHEPreTUKH, B TOM YHCJIE MOJHBIN OTKa3 OT 3JEKTPUUYECKUX MOIIHOCTEH, paboTaromux
Ha yrie, B 2014 rogy. CTumyn BO3HHUKAET U3-3a TOTO, YTO 1IEHAa B KOHTPAKTE, KaK IIPABHUIIO, BBILIE
OITOBBIX LIEH Ha JIEKTPO’HEPTUI0 B PErHMOHE (B MPOTHBHOM Cilydae cTUMyJa He Oyzner). Cpok
nerictBust KoHTpakToB @UT B OHTapuo cocrasisitoT ot 20 1o 40 ner [13].

benedunuapamu nporpaMMbl MOIIM OBITH Majlble U KpYyMHbIE 3IEKTpOCTaHUUU. OmHUM
U3 yCIOBUH ydacTHs KomnaHuii — npoussoauteneit BUD B mporpamme ®UT BoicTynano tpedo-
BaHHE 00 MCIOJIBb30BAHUU OIpPEEICHHON A0JM 000pYyIOBaHUS OT€YECTBEHHOIO MPOM3BOACTBA.
310 TpeOOBaHME MECTHOIO KOHTEHTAa MPEAOCTABMIIO 3AlUTy MPOU3BOIUTENSAM 000PYIOBaHMUS
JUIsS IPOM3BOJICTBA BO30OHOBISIEMOH 3JIeKTpOIHepruu, O6azupytouierocs B OHTapHo, U, Kak ObL10
YCTaHOBJIEHO, OBLIO MEHee MPUBJIEKATeIbHbIM KOHKYPUPOBATh C APYTMMH CTpaHAMHU-YJIEHAMU
BTO [14].

EC u Slnonust B cBOMX UCKax yTBep:kaaiu, uro nporpamma OUT nposuHumm OHTapuo
HapylIaeT MpaBuUia MEXyHapOAHOM TOPTroBIH, TOCKOJIbKY OHa TpeOyeT, UTOOb! y4acTBYIOIIUE B
ITporpaMMe onepaTopsl NEKTPUYECKON SHEPTUU 3aKyIadl MECTHBIE TOBAPBI M YCIYTH IO yCTa-
HOBJICHHBIM MUHHMMAJIBHBIM KBOTaM. Il MPOEKTOB, CBA3aHHBIX C BETPOBOW JHEPruei, MUHU-
MaJibHasi KBOTa cocTaBisieT 25%, Torna Kak Ui IPOEKTOB, CBA3aHHBIX C COJHEYHOW YHEPrHUei,
KBOTa yCTaHOBJIEHA Ha ypoBHe 60% [15].

HcTip! Beinrpanu cBou Aeina npotus Kananael. CrienuanbHas TpyIina U No3Ke ANeuIsanuoH-
HBII OpraH yCTaHOBHWJIN HapyLIEHUs TOJIOKEHUH O HENOMYLIEHUH TUCKPUMUHAILH, N3JI0’KEHHBIX
B ['eHepasibHOM cornamienuu o tTapudam u roprosie (ganee — [ATT) u CornaiieHun o TOproBbIX
Mepax 1o naBectupoBanuto (ganee — TPUMC) [16].

AprymenT Kanazpl 0 ToM, 4T0 TpeOOBaHUS K MCIIOIb30BAHNIO MECTHBIX KOMIIOHEHTOB CJie-
JyeT pacCcMaTpUBaTh KaK «IIPaBUTEIbCTBEHHBIE 3aKYIIKH, KOTOPbIE MOTYT ObITh OCBOOOXICHBI OT
00s13aTeIbCTBA MPEJOCTABIATh HALIMOHAIBHBIN pexum» [5], ObUT OTKIOHEH Kak [ pymnmoii, Tak u
AneuIALIOHHBIM OPraHOM, ITOCKOJIBKY JUCKPUMUHHUPOBAHHBIN IPOAYKT HE SIBIIAETCA dJIEKTpHUYE-
CTBOM, ITPHOOPETEHHBIM IPABUTENILCTBOM, a AIIEKTPOT€HEPUPYIOIIUM 000PYI0BaHUEM.

I'pynna npunuia k BeiBony, uto Kanana He goka3ana, 4To OHa HUMEET IIPABO 10JIaraTthecs Ha
crarbio II1:8 (a) I'ATT, nockonbKy npaBuTeabcTBO OHTAPHO 3aKyNaslo JIEKTPOIHEPTHIO C IO-
Mmoo PUT «c nenpro kommepyeckor nepenpoaaxm». Kpome toro, I'pynna nsyvana sompoc,
noAnajgaer a1 TpedboBaHue MPOBUHIMU OHTapuO O MUHMMAJIbHOM YPOBHE OTEUECTBEHHOH co-
craBisitonieid B pamkax GUT mon «3anpenieHHbIe» TPeOOBaHUS «3aKyMOK WM MCIOIb30BaHUS
npeanpusTHeM (PUKCUPOBAHHOM J0JIM MECTHBIX TOBApOB JAJIS IPOU3BOJCTBA CBOECH MPOTYKIIMN
cornacHo cT. 2.2 TPUMC. I'pynna obHapysxuia, uto npoBuHuus OHtapuo B nporpamme OUT
IIPEIUCHIBAET COJTHEYHBIM U BETPOBBIM JIEKTPOCTAHIUAM, YUACTBYIOIIMM B UX KOHTPAKTaX, 3a-
KynaTh WIN HUCHOJb30BaTh OINpPEEeNICHHBIN MPOLEHT FeHEPUPYIOLIET0 000pyAOBaHHS M KOMIIO-
HEHTOB K HEMY, IPOM3BEEHHBIX B TPOBUHIIMN OHTApHO, a, CIEA0BATENIBHO, «13 OTEYECTBEHHOTO
ucrounuka» [17]. Takum obpazom, I'pynna ycraHoBuIIa, 4TO OCIapUBaeMble MEpbI MMOANAIAI0T
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nox aeicteue myHkra 1 (a) Wnmoctpatusaoro nepeunss TPUMC [18]. B pesynsrare I'pynna
cziernasa BbIBOJ O TOM, 4TO SIMOHMS MPOJAEMOHCTPUPOBAJIa, YTO OCIIAPHBAEMbIE MEpPBI HE COOTBET-
cTByIOT 0o0si3arenbcTBaM Kananet o cratbe 2.1 TPUMC u crarbe 111:4 TATT.

B 3asBneHuu o paccMOTpeHHH CIIOPOB OT OOOUX HCTILIOB COJAEPKAIUCH MPETEH3UU O TOM,
yro nporpamMmma @UT OnTapro nmeet npu3Haku «3anpeiieHHon cyocuaum» cornacHo ct. 1.1 Co-
rIameHus o cyOcuausax u koMmrneHcannoHHbx Mepax (ganee — CCKM). Cormacao ct. 1.1 CCKM
«cyOcunus cymecTByert, korna: a) (1) okaspiBaeTcs (puHAHCOBOE COAEHCTBHE NMPaBUTEILCTBOM
WIN JTI00BIM IMyONMMYHBIM OpPTaHOM B IpefesiaX TePPUTOPUHU TocyaapcTBa-wieHa, T.e. Koraa: (i)
MPaBUTENILCTBO MPAKTUKYET NPSMO MEPEeBOA IEHEXKHBIX CPEJCTB WM IPUHUMAET Ha ce0st 00s13a-
TEJIbCTBA I10 NEPEBO/lY TAKUX CPEJNCTB; (11) MPaBUTEILCTBO OTKA3bIBA€TCS OT B3UMAHUs WU HE
B3MMAaeT NPUYMUTAIOLINECS eMy J0X0/bl; (1il) MpaBUTENBCTBO MPEIOCTABISAET TOBAPHI WIH YCIIy-
I'M TIOMUMO 00111eH HHPPACTPYKTYPbI, UM 3aKylaeT TOBaphl; (1v) MPaBUTEIbCTBO OCYLIECTBIISAET
IUIATeKU B MEXaHW3Mbl (PMHAHCUPOBAHUS WIIM MOPYYAET, JIMOO MPEANUCHIBAET YaCTHOMY JIMILY
BBITIOJHSTH O/IHY WJIM HECKONBKO (DYHKIIMI U3 YKclia yKa3aHHBIX B MOAMYyHKTax (1)-(iil), KOTOpbIe
0OBIYHO BO3J1arartoTCsl Ha MPaBUTEIbCTBO, IPUYEM HA YCIOBUAX, KOTOpble (PaKTUYECKH HE OTIIHU-
YaroTCs OT OOBIYHON MPAKTUKU MPABUTENBCTB; Wi () (2) cymiecTByeT mobas GopMa MOAIEpKKH
noxonoB u 11eH B cMbiciie cT. X VI TATT; u (b) Takum 006pazom mpenocTaBiseTcs IpeuMyInecTBO
[19].

VcTupl npuBenn apryMeHT, YTO MOCTYKUBIIUE NTPEIMETOM TOProBOIO CIIOPa MEPhl UMEIOT
NPU3HAKU KaK «(UHAHCOBOIO COACUCTBUS» B (pOopMe «IIpsAMOTO MepeBosia IEHEKHBIX CPEACTBY,
TaK M «IOAJIEPKKU JOXOA0B UK LeH» [4].

BonpmmHCcTBO uieHoB [pynmbl OTKIOHMIO 3asBiIeHUE SINOHUM O TOM, YTO OHA HE CMOIJa
YCTaHOBHTH CylecTBOBaHHE cyOocuuu. Cpeau OCHOBHBIX BBIBOJIOB OOJIBIIMHCTBA WieHOB I pymi-
bl B OAJIEPKKY 3TOM OLIEHKH OBLIO TO, YTO [TOYAcOBast LIeHa Ha 31eKTpo3Hepruto B OHTapuo, Ko-
TOpasi HAaXOAMUJIACh B LIEHTPE OCHOBHBIX MPEUMYIIECTB SIMIOHUH, HE MOIJIA CIIYKHUTh Ha/UIeKaIluM
ATAJIOHOM, C TOMOIIbIO KOTOPOr0 MOXHO OBUIO OBl ONpPEAETUTh 3HAYEHHE MOHSTUS «BBITO/A»
no cmeicny ctarbu 1.1 (b) CCKM [20]. 3asBurtenu mo o60uM JejaM He CMOIVIH J0Ka3aTh, 4TO
rapaHTHPOBAHHbIE LIEHBI Ha AEKTPOIHEPrHio cortacHo nporpamMme @UT OblTH «BBITOAHBIMUY B
noHumanuu ct. 14 CCKM, AnemisiiimoHHbIN Oprad B cBoeM jaokiajne ot 24 mas 2013 1. ykazan,
YTO B JIaHHOM Ciydae JAeHCTBHs IpaBUTeNbCTBA KaHaabl He ABISAIOTCS CyOCHIUeN, HO, TaK MU
WHaue, SBJIAIOTCS AUCKPUMUHALUEH umnopra [21].

I[To pe3ynabraTam paccMOTPEHHUsI TOProBOro cropa u I'pynma, u BOOCIEACTBUN ANEIISIU-
OHHBII OpraH CONIaCHIUCh C JoBofaMu KaHa/ibpl, 4TO Mepa MpearnoaaraeT «IpaBUTEIbCTBEHHbIE
3akynku» B TepMuHax cT. 1.1 (a) (1) (iii) CCKM. Tperteiickas rpynna yCTaHOBHJIA, YTO «3JICK-
TPOSHEPIUs, MOCTABIsAEMast B AIEKTPOPACHIPEACTUTEIbHYIO CeTh B paMKkax cxembl @MU Ty, nepe-
XOJUT B COOCTBEHHOCTh MPaBUTENbCTBA NMPOBUHIMU OHTapHoO, CleJ0BaTEeNIbHO, MPEICTaBIseT
co0o#i MOKYTNKY 31eKTpo3Hepruu B TepmuHax ct. 1.1 (a) (1) (ii1) CCKM. AnennsiuoHHbIH oprad
YCTaHOBHJI, YTO MOCKOJIbKY TaKas XO3sWCTBEHHAs OINEpaLusl SIBISETCS «KOMIIJIEKCHOM M MHOTO-
(baKTOpHOI1», B OTHOLIEHNHU «PA3TUYHBIX JIEMEHTOB OTHON M TOM K€ XO3HCTBEHHOM OnepaLum
«MOTYT MPEJOCTABIATHCS PA3IUUHbIE TUIBI (PUHAHCOBOTO coneictBus» [17, 23 cTp.].

AneNIsIMOHHbBIN OpraH NOCTaHOBMJI, YTO OH HE CMOT 3aBEPIUIUTh IOPUANYECKUIN aHATU3 B
OTHOIICHUU OCTIapUBaHUs IUCKPUMHUHAMOHHBIX cyOcunuit Kananst B coorBercTBrM ¢ CCKM.

Anemmsiuonssiit opran BTO nopnepxan BeiBox ['pymmel o ToM, uto nmporpamma OHTapuo
He cooTBeTcTBYeT npasuwiaM BTO, nockonbKy HapylleH OpUHIMI HAllMOHAJIbHOTO pexuma [20].

6 utons 2014 roga Kanaga ornpasuina B OPC BTO koMMIOHUKE, B KOTOPOM ITPENOCTABU-
Ja JOKJaja o BbinmosHeHuM peweHus ['pynmnel u AnemtsauuonHoro oprana BTO. Tak, Kanaga u
npaBUTENLCTBO OHTApUO MPHUHSIIN CIIEAYIOIINE MEPhI C LEIbl0 00ecleueHus: COOM0NeHHs pe-
komeHnanuii 1 nocrasosnennit OPC BTO: a) munuctp 3Hepretuku npoBuHuuu OHTapuo 12
utoHs 2013 roja u31an MUHUCTEPCKYIO TUPEKTUBY, B KOTOPOH MOPYYMJI YIpaBIEHUIO HEpre-
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TuKH OHTAapUO HE 3aKyNaTh HUKAKOM JOMOJHUTEIBHON YHEPIUMH B COOTBETCTBUH C IIPOrPaMMOi
OUT. BmecTo 3TOr0 OH MpHKa3ajil pa3padoTaTh HOBBI KOHKYPEHTOCIOCOOHBIN MEXaHU3M IS
3aKyNKH OOJNBIINX MOIIHOCTEH BO30OHOBISIEMON SHEPTHM Yepe3 3arpockl NpeanoxkeHuil. B pe-
3y/bTaTe, KPYIHbIE 3aKYIKA BETPOBOM U COTHEUHOM JIEKTPOIHEPIUr OOJIbIlE HE MONaA0T MO
TpeOoBaHus BHyTpeHHero conepkanus [Iporpammbl @UT. 6) MUHUCTp SHEPreTUKU MPOBUHLIUU
Onrapuo 16 asrycra 2013 rona Takke u3nan IUPEKTUBY AJs YTpasieHus dHepretuku OHTapuo,
4TO0OBI 3HAYUTEIBHO CHU3UTh TPEOOBAHUS K BHYTPEHHEMY COJEpIKAHHUIO Ul MPOEKTOB IO Be-
TpOBOU U COJMIHEUHOU dHepruu Wi Maibix OUT u mukpo®UT, koTopble 3aKynaroTcs B paMmKax
nporpammbl ®UT, Haunnas ¢ 3akynok ocenbto 2013 roga [22].

[lannsle nena Kanaasl IMEIOT OrpOMHOE 3HaueHue B npeneeHTHoM pase BTO B Heckomb-
KHUX OTHOLIEHHsAX. Bo-nepBbIX, penieHne ANEUISIUOHHOIO OpraHa JOHKHO ObUIO MPOSICHUTH,
B KaKOM CTENEHH rocyJapcTBO MOXKET IIOMOYb CBOMM BHYTPEHHUM IPOU3BOAUTENSIM U IIOCTaB-
IIMKaM B CTUMYJIUPOBAHUU BO300HOBIsIEMOM sHepruu [23, 72 cTp.]. DTOT BONpOC NMpecTaBIseT
0C00y10 BaXKHOCTb ISl T€X CTPaH, KOTOPbIE pa3padaThiBalOT CBOM COOCTBEHHBIE CXEMBbI OIEPK-
KM YUCTON SHEpruu. Bo-BTOpBIX, ANEIUIALMOHHBIN OpraH Clenall BaXXHOE TOJIKOBAHHME IpUMeE-
HUMOTO WCKITIOUEHHUS ISl TOCyJapCcTBEHHBIX 3akymok B ctarbe II1:8 (a) [ATT, kotopas rmacwur,
YTO «IOJOXKEHUs HACTOAIIEH CTaThu HEe MPUMEHSIOTCS K 3aKOHaM, IPaBUJIaM WM TPeOOBaHUSM,
PEryIUpYIOLUIMM 3aKyNKH IPaBUTEILCTBEHHBIMU YUPEXKICHUSIMA TOBApOB, IPUOOPETAEMBIX AJIS
IIPABUTEIBCTBEHHBIX LI€JIEH, a HE AJI1 KOMMEPUECKOM MepenpotaXu WU IJIs UCTOIb30BAHMS B
IPOM3BOJICTBE TOBAPOB /IS Liesiel koMMepueckoi mpoaxku» [24]. [TockonbKy Kak 00s3aTebCTBa
B ctathe II1, Tak u orctynnenue B otHomenuu [11:8 (a) TATT oTHOCATCS K AMCKPUMUHAITMOHHOMY
0OpaLIeHNIO C MPOAYKTAMH, OHO U TO K€ JUCKPUMHUHAILIMOHHOE 00pallleHue JOHKHO CYLIeCTBO-
BaTh C LIEJIbIO MCIOJIb30BAHNS UCKIIIOUEHUA. B-TpeTbux, ANEIUISIIMOHHBIA OpraH MOsICHWII, YTO
3Ta Mepa MOXKET BIMCHIBATHCS B 00JIee YeM OJJHY KaTeropuio (PMHAHCOBBIX B3HOCOB B CTaTho 1.1
(a) (1) CCKM, B koTOpO# m3naraetcs omnpeneneHue cyocuaun. B-ueTBepToix, ANeuIssLuOHHBINA
OpraH HOsICHWJI, YTO, XOTsI Hainuuue npeumyiects B cratbe 1.1 (b) CCKM ocHoBaHO Ha cpaBHe-
HUY Ha PbIHKE, AaHAJIN3 PBIHKA JTOJDKEH YUUTHIBATh IPABUTEIbCTBEHHBIE PELIEHUS] OTHOCUTEIBHO
COOTBETCTBYIOILLETO COUYETAHUSI UCTOUHHUKOB 3Hepruu [13].

Takum obpazom, nena «Kanaga — Bo300HOBIsIeMble UICTOUHUKHM SHEPTUNY CTANIU MEPBBIM
ciyqaem, korga OPC BTO nelTanocs TpakToBaTh Mephl Ha noaaepkky BHD B coorBercTBHU C
npasoM BTO. Mel cunraeM, 4To pemeHne ANeUIsIMOHHOIO OpraHa CONEPKUT TOIBITKU CIya-
JUTh IIPOTUBOPEYHNS MEK Y OYEHb PACIIPOCTPAHEHHBIM HCIIOJIb30BaHUEM B Mupe nporpamm OUT
u mpaBoM BTO, a Taxke criaauTh NPOTUBOPEYHS MEX LY IPUHUMAIOIIUMUCS BO BCEM MUPE Mepa-
MU 110 pacnpoctpaHenuto BUD u 6oprbe ¢ n3menennem kiaumara u geasamu OPC BTO no BUD.

«Kumaii - Mepui, kacarowuecs eemposnepeemuyeckoco 060py008anusy.

Crnop 6b11 naunuupoBan CIIIA 22 nexabps 2010 rona Ha ocHoBaHuM netuiuu OObenu-
HEHHbIX pabOTHUKOB cTanenuTeiinoil npomeinuienHocTH (United Steelworkers), moganHoil B co-
orBercTBUHU ¢ pasnenoM 301 3akona o Ttoprosie CIIA 1974 rona, B MUHHCTEPCTBO TOPrOBIH
CIIA. B metuuuu cofep:kajaoch yTBepKIeHHE, Kacarolleecs pa3InyHbIX KUTaWCKUX MOJIUTHYe-
CKUX Mep, 3aTParuBaroLIMX TOPTOBIIO U MHBECTULIUH B CEKTOPE IKOJIOTMYECKH YUCTHIX TEXHOIO-
I'Ui, BKJIIOYasi cyOcuanu.

CIIA 3anpocunu KoHCyabTaluu ¢ Kuraem OTHOCHUTENBHO ONpeieeHHBIX Mep, NpelycMa-
TPUBAIOLIMX MPEOCTABICHUE CyOCUANI MPEeIPUATHAM, POU3BOAALINM BETPOIHEPIreTUYECKOE
obopynoBanue B Kurae [6]. OcnapuBaemble Mephbl NpelycMaTpuBaiIy cyOCHINHU, KOTOPbIE 3aBU-
CAT OT UCMOJIb30BaHMsI OTEUECTBEHHBIX J€Taje 1 KOMIIOHEHTOB KUTaHCKUMU ITPOU3BOIUTEISIMU
BETpO3HEpreTHyeckoro odopynosanus. B cBoeit mpocsde o koHcysranusax CIIIA yTBepxxaany,
4TO OClapuBaeMble MepbI NpoTUBOpeyar crarbsam 3 u 25 CCKM.

Coenunennsle ITarel npoenu koHcyasrauu BTO ¢ Kuraem 16 ¢epans 2011 rona. B
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xozie 3Tux koHcynbTanuii CIIA o6ocHOBaIM, 4TO CyOCHAMH, TPETOCTABIsIEMbIe KUTAHCKUM ITPO-
U3BOJUTENSIM BETPSHBIX TypOMH B pamkax nporpammsl CrenuansHoro ¢onna KHP, apnstorcs
3alpelIeHHBIMHU, IOCKOJIBKY OHU OBIIIM 00YCIOBIEHBI TPeOOBaHUEM HCIIOIb30BAHUS OT€UECTBEH-
HOTO 000pyI0BaHUs.

OpnHako 3TOT crop ObLI pa3pelleH Ha 3Tare KOHCYNbTalMi nocie cornacus Kuras 3asep-
HIUTh POTpaMMy IO CO3aHMI0 porpammsl CriennanbHoro (ounna B pespase 2011 roga. Kurait
Ha paHHeH cTaguu o0CyXJIeHHs 3asBUJI, UTO 3TH MEpHI SABIAIOTCS cortacoBaHHbIMU ¢ BTO, mo-
CKOJIBKY OHHU «IIOJIE3HBI JUISI COXPAHEHHsI PECYpPCOB U OXPaHbl OKpY’KaroIlel cpebl U crocoo-
CTBYIOT IIPEOIOJICHUIO U3MEHEHMSI KITUMaTa 1 I7100aIbHOTO MOTemIeHus» [25].

Ha nam B3mian, nannoe neno npepoctasuiio OPC BTO Bo3MOkHOCTH 00CYIUTH BOIIPOC
0 TOM, MOTYT JIM CYOCHIUH TMO-TIPEKHEMY OOOCHOBBIBATHCS MO COOOPaXKEHUSM OXpPaHbl OKpY-
xatouieit cpensl B coorserctBud ¢ CCKM. MBI cuntaem, 4To 3TO A€I0 CTajI0 MOKa3aTeIbHBIM
IPUMEPOM TI0 Pa3pelLIeHUIO cliopa Ha cTajuu KoHcynbTauuid. Takoi npumep Kurtas mor 65l nc-
M0JIb30BaThCs MPU pa3pelleHnu ena «EBponeickuil cor3 U HEKOTOpbIe TOCYIapCTBa-WIEHBI -
OnpeneneHHble MEPBI, BIUAIOLINE HA CEKTOP TPOU3BOJCTBA BO30OHOBISIEMBIX HCTOYHUKOB YHEP-
rumn», kotopoe ¢ 2012 roga HaX0UTCS HA CTAJMM KOHCYJIBTAllU{ U elle He 3aBEepIICHO.

Coedunennsvie [[Imamol — Mepvi KomneHcayuoHHoU 0053aHHOCMU NO HEKOMOPLIM
mosapam u3z Kumas

25 mas 2012 roga Kwutait oOparuics ¢ mpocs6oit 0 KoHCymbTanusax ¢ CoelnHEeHHBIMU
IlItaramu B otHOomeHuu BBeAeHMsT CoenuHeHHbIME IlITaramMmu KOMIIEHCAIIMOHHBIX IOLIJIWH Ha
onpenenaeHHble ToBaphl U3 Kurtad. Kurail cTaBUT ot COMHEHUE pa3iMYHbIE aCIIEKThl HEKOTOPBIX
ONpEeEICHHBIX PacClieOBaHUN KOMIIEHCALIMOHHBIX MMOUUIMH, BKIKOYAsh UX HAyajo, MPOBEICHHE
Y MIpEeIBAPUTEIIbHBIE U OKOHYATEJIbHBIE ONPEEICHUS, KOTOPbIE TPUBEIHN K BBEICHUIO KOMIIEHCA-
[IMOHHBIX ToNUTHH. KuTail Takke ocmapuBaeT «OMPOBEPKUMYIO MPE3YMITIIHIOY, SIKOOBI CO3/aH-
HYI0 U ipuMeHsemMyto MunuctepctsoM Toprosiau CIIA, o ToM, 4TO BlIaJIeHHE TOCYAapCTBEHHBIM
OONBIIMHCTBOM JOCTAaTOYHO JIJISl TOTO, YTOOBI pacCMaTPUBATh MPEANPHUITHE KaK «TOCYIapCTBEH-
HBIN OpraH».

Crnop kacascsi HECKOJIbKUX PEUIEHUN O MPUHATHUHU, a TAKXKE NPEBAPUTEIbHBIX U OKOHYA-
TEJIBHBIX OompeneneHuid B 17 paccneqoBaHUsIX KOMIIEHCAIIMOHHBIX MOUUIMH, MPOBEACHHBIX Mu-
HucrepcTtBoM ToproBiu CoenunenHbix [ltaroB ¢ 2007 nmo 2012 roa. B uenTpe paccinenoBanuii
Haxoawiach nmpoaykuus u3 Kuras, Heobxomumas aisi MpOU3BOJICTBA COJTHEUHBIX Oatapeil u Be-
TpsiHbIX OameH. Tak, 16 HosiOpst 2011 roxa u 24 suBaps 2012 roga CIIA Havyanu paccienoBaHue
JBYX JIEJ IO KOMIIEHCAIIMOHHBIM MepaM B OTHOIIeHn: KuTas mo ToBapaMm BO30OHOBISIEMOI SHEP-
reTUKH, 2 UMEHHO, KUTAaCKUM AJIEMEHTaM JJIsi COTHEUHBIX Oarapeil u BeTpoBble OameH. Paccre-
JIOBaHME TI0 dJIEMEHTaM JUIsl COTHEUHBIX OaTtapei Obuto Hadato B 2011 roay mo mpockde «Solar
World Industries America Inc.» - xpynneiiero B CIIIA npousBoauTens NpoayKToB U3 KpUCTAI-
JIU4ecKoro kpeMuus. Munucrepcto Toproinu CIIA nmoaTrBepAmnio cyOCHANPOBAHHIE HIIEMEHTOB
JUTSL COTHEUHBIX Oarapeit u, ciaenoBareIbHO, Ha3HAYMIIO OKOHYATEIbHbIE KOMIIEHCAIIMOHHBIE T10-
LUIMHBI B pazMepe oT 14,78% no 15,97%. Bropoe paccnenosanue, nposenenHoe B 2012 rogy mo
npocb0e TOProBoil Koanuiu «BeTpoBas OanrHsy, YCTAHOBHUIIO, YTO CTAaBKH KOMITEHCAIMOHHBIX
MONUINH cocTaBistoT 21,86%, 34,81% u 28,34%. [1ocie nonoXuTenbHOrO YTBEPKAEHUS O HAJIH-
yun yiepoa MexayHapoaHo# koMuccuu 1o Toproie MunuctepctBo Toproeiu CIIIA B kaxaom
ciyvae u3Jaji J0KyMeHT o 3afomkeHHocTH Kuras nepen CIIA.

O6a paccrienoBaHus Kacallch OTPOMHOIO YHCIIa MIPABUTEIbCTBEHHBIX MTPOTPAMM, IPHUYEM
HEKOTOPBIE U3 HUX OKA3alUCh CyOCHIpyeMbIMU. B COOTBETCTBUM ¢ MeTOo0NIOTHEN pacueTa, Mu-
HuctepctBo Toprosiu CIHIA croga 706aBUIIO CTaBKU CyOCHAMPOBAHMS BCEX MPOTHBOACHCTBRYIO-
[IMX MPOTPaMM BMECTE, YTOOBI ONPENEIUTh 00IIKe (MM YUCThIE) CTAaBKU CYyOCUIUPOBAHUS IS
3aMHTEPECOBAHHBIX IENEBBIX KoMMaHuii. OO0IIKe CTaBKU, B CBOIO O4Yepe/lb, OMPEACIISIN CyMMY
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KOMIEHCALMOHHBIX MOIIIUH.

HauOonee TunuuneiMu popmaMu CyOCHIUM B IBYX cydasix ObUIM T'PaHThI, IbIOTHBIE Kpe-
JIUTHI, HAJIOTOBBIE JIBIOTHI U MPEAOCTaBICHUE ONPEIEICHHBIX TOBAPOB (MaTepuasoB, 3JIEKTPO3-
HEpPruy 1 3eMJIN) 1O LIeHaM HIbKe phIHOYHBIX. MuHMCcTepcTBO Toproiu CIIIA npuriio k BEIBOAY,
YTO OHU OTHOCSTCS K ONPENEIECHHBIM NMPEeINpUATHSAM WINM WX TpyHIaM, K OTpacid BO30OHOB-
JsIeMOI SHEepreTUKU WM OTIENbHBIM perroHaM (Hampumep, K clelualbHbIM 30HaMm). Criemny-
€T OTMETUTb, YTO HEKOTOPBIE M3 3TUX CXeM CyOCHAMPOBAHUS - HApUMEpP, JEMOHCTpPAL[IOHHAS
nporpamma «30510Toe conHue» [26] nim «KpeauroBanue NOJIUTUKY B 00J1aCTH BO30OHOBISIEMOI
HHEPreTHKN» ObUIN pa3paboTaHbl CleNMaNbHO A noaaepxkku BUD, Torna kak npyrue - Hanpu-
Mep, HaJor Ha JJ0OaBJIEHHYIO CTOMMOCTh U Tapu(HbIe U3bATUS HA UMIIOPTHOE 000PYAOBaHHE -
ObUIN TOCTYIHBI /17151 00Jiee IMPOKOTO Kpyra NpoeKToB [27].

[Jannslii ciop pacemarpusaiics ¢ 25 Mas 2012 roga no 14 urons 2014 rona B I'pynne OPC
BTO. 22 aprycra 2014 roga Kuraii nonan aneuissinoHHy0 *ayio0y, o pe3ynbTaraM paccMoTpe-
Hus Kotopoii 18 nexabps 2014 rona Beimen [Joxmnan Anemnsimonnoro oprana BTO [28].

['pynna ycranosuia, yto MunucrepctBo Toproinu CIIA neiicTBoBano HECOBMECTHMO CO
ct. 1.1 (a) (1) CCKM, nockonbKy OH ONpeAeiIni, YTO HEKOTOpble KUTaliCKhe roCy1apCTBEHHbIE
HOpeANpUATHS ObUTH «TOCYAAPCTBEHHBIMU OpraHaMny, OCHOBAaHHBIMHU UCKJIFOUYUTEIHHO HA TOM OC-
HOBaHUM, YTO OHU HAXOAMJIMCh B MaKOPUTAPHON COOCTBEHHOCTH MM MHBIM 00pa30M KOHTPOJIU-
poBaMch npaBuTeNbCTBOM Kurtas.

['pynna yactuuHO oTBepria TpeboBaHMs KuTas B OTHOIIEHHMH BBIBOJOB MUHMCTEpCTBA
cesibekoro xozgiictra CIIIA o Tom, 4To npeanonaraeMple CyOCHIUN ABISIOTCS celu(pUIecKuMU
JUIsL ONPEAETICHHBIX peanpusaTHil. ['pynmna oTkioHuna npereH3nu Kurtas B OTHOIIEHUH pe3yibTa-
ToB Munucrepctsa Toprosiu CIIA o ToM, 4TO CyIIECTBYET «PBIHOYHOE UCKAXEHUE, OTIPAB/IbI-
BalOIlee UCIOJIb30BaHUE MIOKA3aTeNs 3a MpeieiaMy CTPaHbl B pacyeTax MOoCOOU; YTO UMEIOTCS
JIOCTATOUHbIE J10Ka3aTeIbCTBA (PMHAHCOBBIX B3HOCOB CO CTOPOHBI T'OCYJapCTBEHHBIX OPraHOB U
uX crenu@uky st 000CHOBAHUS Havyalla paccie0BaHUs KOMIIEHCAIIMOHHBIX MOIIINH; U 00 Hc-
M0JIb30BAaHUM «HEOIArONpUsATHBIX (DAKTOBY.

['pynmna ycranosuia, yto MunucrepctBo Toprosinu CIIA neiicTBoBaso HECOBMECTHMO CO
ct. 11.3 CCKM nyTeM MHULIMUPOBAaHUS IBYX PaccielOBaHUM Ha OCHOBE 3asBOK, OCHOBAHHBIX
UCKJTIOYMTEIBHO Ha CYIIECTBOBAHUN OIPaHUYEHUH Ha 3KCIOPT U UX 3P QeKTe NoAaBIeHUs LIEH.

['pynma mpuiuia K BEIBOAY, YTO MEPBI, O KOTOPBIX MJET pPedb, IPOTUBOPEUAT MOJOKEHUAM
CCKM, 4TO OHM aHHYJIUPYIOT WIM YMEHBIIAIOT IPEUMYIIECTBa, ody4yaeMble Kuraem B pamMkax
storo Cornamenus. B coorBercTBuu co crarbeit 19.1 JIoroBOpeHHOCTH O NpaBUIax U MPOLEAy-
pax, perylupyroux paspeneHue crnopos, [ pynna pexomenosana CIIA npuBectu cBoU Mepbl
B COOTBETCTBHE € ee obs13arenbeTBamMu o CCKM. I'pynna npuiiiia K BIBOY, YTO ITpeBapUTEb-
HbI€ pelIeHus 00 JIeMEeHTaX MPOU3BOCTBA BETPSHBIX OallleH, He ObUIH B MpejiesiaX uX MOJTHOMO-
yuii [7].

['pynna npumia K BeiBoay, yTo Munucrepctso Toprosiu CIIA He aelicTBOBaIN HECOBMeE-
ctuMo co cT. 14 (d) umm 1.1 (b) CCKM, oTBepras BHyTpeHHUE 1ieHbl B KuTae B kauecTBe opueH-
THpa B CBOEM aHaiu3e BeIrol. OTMmedast, yTo BeIOOp 3TanoHa 1o ct. 14 (d) CCKM He mor ¢ camoro
HayaJla UCKJIIOUYUTh PACCMOTPEHHUE LIEH BHYTPH CTPaHBI U3 KAKOT0-JINOO KOHKPETHOTO HCTOUHUKA,
BKJIIOUAs LIEHBI, CBSI3aHHBIE C IPABUTEIBCTBOM, ATNEIUILMOHHBINA OpraH OTMEHHI BbIBOJ [ pymimbl
U yCTaHOBWI, yTo Munucrepctso Toprosinu CIIIA neiictBoBan HecoBmecTMO co cT. 14 (d) u 1.1
(b) CCKM, otBepruys LieHbl B Kutae B kauecTBE OPUEHTHPOB IIPH AHAJIN3€E €0 BHITOIbI.

AneNnIsIMOHHbBIN OpraH OTMEHMI BBIBOJ [ pymIibl 0 HECOOTBETCTBUM JeiicTBUT MuHHUCTEp-
ctBa Toprosiu CLUA ct. 12.7 CCKM, ormeTus, uto Komuccus CILIA nelictBoBasia HE B COOTBET-
ctBuH co cT. 11 CCKM, notomy 4To, B YaCTHOCTH, OH HE NMPOBET KPUTHUECKOTO U YIITyOJICHHOTO
u3y4deHus 3aaBieHuii Munucrepcrsa toprosiu CIIA [29].

13 despans 2015 rona CHIA coobmunu OPC BTO, yTo oHUM HaMepeHbl BBIIOIHATH pe-
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xomennanuu 1 pemenus OPC BTO Ttakum oOpa3om, 4ToObl yBa)kaTh CBOM 00sI3aT€lIbCTBA I10
BTO, u uyto s storo norpedyercs pa3yMHblid nepuon BpemeHu. 26 utoHs 2015 ropa Kurait
notpeboBaj, YToObl pa3yMHBIH MEpUOJ] BpeMEHH ObLI OMpeAesIeH MOCPEACTBOM 0053aTeIbHOIO
apOuTpaxka B cOOTBETCTBUU co cTarbeit 21.3 (¢) JloroBopeHHOCTEH 0 MpaBUiIax U MPOLEAYpPaX,
peryaupyromux paspeuieaue crnopos. 9 urons 2015 . Kuraii npocun ['enepansHOro nupexropa
Ha3Ha4YuTh apoutpa. 9 okTs0ps 2015 roga ObLIO MPUHATO apOUTPAXKHOE PELICHHUE, COIIACHO KO-
TOpOMY OB ONpesieieH pa3yMHbIil Cpok Kak 14 mecsues, 16 queil. Takum oOpazoM, pa3yMHbII
cpok uctek 1 anpens 2016 roga.

13 mas 2016 roga Kuraii 3arpocus KOHCYJIBTalluK B COOTBETCTBUU €O cTatbeit 21.5 JloroBo-
PEHHOCTEH O MMpaBUJIaxX U MPOLEAYPAX, PETYIUPYIOIIUX pa3pelieHHe CIIOPOB B CBSI3U C Mpeaoa-
raembIM HeucnoiaHenrneM CIIA pexomennaunii u pemenniit OPC BTO B atoMm criope. 8 nronsa 2016
rona Kutait oOpatuiicst ¢ mpocb00ii 0 co3panuu Tpymnisl mo codmonenuto. 21 mapra 2018 roga
JOKJIaJ] TPYMIIBI IO cOOMIOAeHII0 ObLT pazocian cTpaHam-uwieHaMm. Oanaxo 27 anpens 2018 roga
CHIA coobmmnu OPC BTO o cBoeM pelieHHH 1MoaTh aneuIAlnio B ATIEJUIAIUOHHBINA OPTraH Mo
HEKOTOPBIM BOIPOCAM IpaBa, OXBAThIBAEMBIM OTYETOM KOMUCCHH MO COOJIOIEHHIO, U IT0 HEKOTO-
PBIM IOPUIMYECKUM TOJIKOBAaHUSM, pa3padOTaHHBIM Ipynnoi no cobmoaenuto. 2 mas 2018 rona
Kurait yenomust OPC BTO o cBoeM pemiennn nojats aneuisinuto. 26 utons 2018 rona, no ucre-
yeHuH 60-1HEBHOTO NIEPHO/IA, IPENYCMOTPEHHOTO B cTarhe 17.5 JloroBopeHHOCTEN O paBuiax u
npoleaypax, perylupyrolnx pa3peieHie crnopoB, ANeISUOHHbINA OpraH MpOuH(GOPMHUPOBA
OPC BTO, uro 0H HE CMOXKET PaCIpOCTPAHUTH OTYET ATNEJUIALIMOHHOTO OPraHa B CBA3H C OTCTa-
BaHHEM PACCMOTPEHUs APYTHX /1€ U He YKOMIUIEKTOBAaHHOCTH 1ITaTa ANEUIILMOHHOTO OpraHa,
a TakKe 4To JOJKHBIM 00pa3oM cBskeTcs ¢ yuactHukamu 1 uwieHamu OPC BTO, kak Toibko eMy
Oyzet Gosee TOUHO U3BECTHO, Koraa OTaes MOXKeT Ha3HAUNTh CIyIIaHUe 110 3TOHN anessuu [7].

JlaHHOE n1€710 SABNISIETCS OYEHB 3aITyTAHHBIM U 3aTSKHBIM. CTOPOHBI HUKAaK HE MOTYT BBIIIOJI-
HUTb perieHuit ['pynmnel 1 ANe/UISLHOHHOIO OpraHa o JaHHOMY €Ty, YTO TOBOPUT O BBICOKOM
KOHKYPEHIIMH MEXAY aMEPUKAHCKUMH U KUTalCKMMH KOMIIAHUSMM I10 pou3BoiacTBY BUD.

Hnous - Onpedenennvie mepul, OmHoCAUWUECS K
CONHEYHBIM INIeMEHMAaM U COHEYHbIM MOOYIAM

B paccmarpuBaemom nene CIIIA yTBepkaanu, 4Tto TpeOOBaHHE OTEYECTBEHHOTO COJIEp-
JKaHUs, nojaepkuBaecMoe MHauen B 1ensxX CONEHCTBUS HCIIOIb30BAaHUIO COJIHEYHON JHEPruw,
npoTtuBopednT obs3arenscTBaM BTO. B npuHATOM perieHnu YeTKo OCBeIaoTcs 0onee KpynHble
cucTeMHble Borpockl B pamkax BTO, ocoOeHHO B OTHOIIEHNH cTOCOOHOCTH cTpaH-uwieHoB BTO
IPOBOAMUTH MOJIUTUKY BHYTPEHHETO PAa3BUTHS, UCHIOIb3YS CyOCHANN.

Wupaniickas nporpamma no nogaepxke BUD — «HauunonanbHas mporpaMMa COTHEYHOU
muccun umenn /Ixapaxapnana Hepy» (nanee - JINNSM) Obuta nHuMnuupoBana B Hayane 2010
roza 1uist reHepauuu gonoaHuTenbHbIx 20 000 meraBart snekrposHepruu kK 2022 rony B HECKOIb-
ko atanoB [30]. B pamkax JNNSM npennpustusi, KOTopble pa3padaTbIBatOT MPOEKTHI 110 MPOU3-
BOJICTBY COJIHEYHOH SHEpruu (HaszbIBaeMble pa3paboTUMKaMH COJTHEUHOM SHEpPIrum), 3aKI0UaroT
COMIAIIEHUS O TIOKYIIKE AIEKTPOIHEPTHUHU € MOKYIIATENISIMU JIEKTPOIHEPTUH, KOTOPBIE HAXOAATCS
10J, KOHTpoJeM npasurenscTBa Munnn. Ilokynarenn aneKTposHEpruy Coramaiiuch MOKynaTh
AIIEKTPOIHEPTUIO, BBIpaOaTHIBAEMYIO COJTHEYHOM TEXHOJIOTHEH, 0 (PUKCHPOBAHHOM J0TOBOPHOI
LIeHE. 3aTeM FeHEpUpPyEMOE ANIEKTPUUECTBO IIPOIABATIOCH B PACIIPEAEIUTEIbHBIE KOMMYHAJIBHBIE
KOMIIAaHWH, KOTOPBIE B CBOIO OUEPEb MTPOAAIOT IEKTPOIHEprHto norpedurensm [31]. PykoBonu-
JI0 peanu3anueit 3Toi nporpaMMbl MUHHUCTEPCTBO MO HOBBIM M BO30OHOBIISIEMBIM HCTOYHUKAM
sHepruu Unnum [32].

Cnop mexnay Munueit u CIHA kacaercst TpeOOBaHUII OTEUECTBEHHOIO COAEPIKAHUS, KO-
TOpble ObLTH BKIIIOYEHBbI B PyKOBOJCTBO, CONPOBOXKAAOIIEE pa3IMYHbIe Tanbl B pamkax da3bl
I u II JNNSM. B npoekre PykoBozacTBa mpenycMaTprBaiochk, 4TO y4acTBYIOIIME pa3paboTyuu-
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KU COJIHEUHOW 3HEPruM JOJKHBI MCIIOIb30BaTh COJHEUHbIE OaTapen U MOAYJH, U3TOTOBICHHbIE
B Unnuu. B 3asBnenun CIIA nomuepkuBaercs, 4To Ui TOTO YTOOBI Pa3pabOTUUK COJTHEUYHOM
HHEPIUHU BOCIOIb30BaICS PUKCUPOBAHHBIMU COITIACOBAHHBIMM 110 KOHTPAKTY CTaBKaMM B PAMKax
JNNSM, oH gomkeH o6ecriednTh COOTBETCTBHE TPEOOBAaHUAM BHYTPEHHETO KOHTEHTA COJIHEUHBIX
3JIEMEHTOB U MOJYJIEH, UCTIONIb3yEeMbIX HAa COJTHEUHBIX (POTOINEKTPHUUECKUX AEKTPOCTaHIUAX. B
3asBieHnu CIIIA Taxxe mog4epKuBasoch MOCTENIEHHOE yBeIMYeHUE TpeOOBaHUI 0TeueCTBEHHO-
IO COZIEP>KaHUA C TEYCHHEM BPEMEHH, BKIIIOYAsl HE TOJIBKO COJHEYHBIE DJIEMEHTHI M COJIHEYHBIE
MOJYJIH KPUCTAJUINYECKOTO KPEMHHUS, HO TAKXKE U COJTHEUHBIE TOHKOTUIEHOYHBIE MOYJIH.

[Tponecc yperynauposanus criopa 6b1 Hauat 6 gespanst 2013 roxa, korna CILIA 3anpocunu
KOHCynbTauuu ¢ MHauelt o Mepax, Kacarolmxcs TpeOOBaHUIM K 0T€UECTBEHHOMY COZEPKaHMIO,
nogaepxkuaeMbIx B paMmkax JNNSM. CIIIA 3asBuin, 4To 3TH MEPHI HAPYLIMIA HECKOJIBKO I10JIO-
sxkeHuit [ATT, CCKM u TPUMC. B uwactaoctu, CILIA 3asBuin, 4To Mepbl IHIMM HE TOJIBKO Ha-
pymatoT HopMbl ['ATT, HO Takke IPUBOAAT K YXyALIEHUIO WIN aHHYJIUPOBAaHUIO TPEUMYLIECTB,
nonyuyaemslx CIIA gepes cormamenus BTO [9].

CILIA yTBepxaanu, 4To TpeOOBaHUs BHYTPEHHEro koHTeHTa Muauu Hapyumim crarsio 11
I'ATT u crarsto 2.1 TPUMC, nockonbky TpeOOBaHUSI BHYTPEHHEIO KOHTEHTA «HU3MEHSIOT YCIIo-
BUSI KOHKYPEHIIMH B TOJIb3Y SY€EK U MOJYJIeH, U3rOTOBIEHHbIX B IHaMH, B yiepO HUMIOPTHOMY
obopynosanuto B Hapymenne Crarbu I11: 4 TATT 1994». CILA 3asBmnsuin, uTo TpeOOBaHUS BHY-
TPEHHEr0 KOHTEHTa JAEUCTBYIOT BHIOOPOYHO, YTOOBI UCKIIIOUUTH UMIOPTUPOBAHHBIE COTHEUHBIE
AJIEMEHTBI U MOAYJHU U3 OIpENETeHHbIX NpoeKkToB B pamkax JNNSM, no3Bomsis MCnonap30BaTh
BHYTPEHHUE KaMepbl U MOJYJIH BO Bcex npoekrax B pamkax JNNSM. CIIA Ttakke 3agBUIIU, 4TO
uHAnicKue Mepsl Hapyuwid ctateu 3.1 (b), a Take 3.2 CCKM, KoTopble MpeoCTaBIsIoT cyo-
cuany, 3aBucsanme ot umnoprosamenienus. CIIA Takxke ccplianuch Ha ctatbu 5 (¢), 6.3 (a) u
6.3 (¢) CCKM, ccbutasick Ha HebIaronpuaTHoe Bo3eiicTBrue Ha ToproBuie nHTepecsl CIIA yepes
NEPEMEILEHNE WU TPENATCTBUE SKCIIOPTY CONMHEYHBIX 21eMeHToB 1 Monyieil CIIA B Muauro.

Wuaus neiTanack o0ecrednThb 3alluTy CBOUX Mep B cooTBeTCTBUU co cTtarbeid I1I: 8 TATT
OTCTYIUIEHHEM 10 aHanornyHoi nuHuu ¢ Kananoit B 6onee pannem nene «Kanaga - Bo3o6HOB-
Jsi€Mble UCTOYHUKH dHeprum» [4]. Kpome Toro, MHans 3amuiiana cBOM Mepbl, CCbUIASICh HA Pas-
nu4aHble oOume uckimoueHus coracHo cratbe XX (d) u (j) TATT. Unaus npuHsiia HOBBIH 1iar,
4yT00OBI M30€KaTh MOCIECTBUI aHATOIMYHBIX pe3ynbTaTtoB B Aene «Kanana — Mepbl, cBsI3aHHbIE
¢ mporpamMmoii Tapuda Ha nogady». MIHIus nomnelTagachk UCIOIb30BaTh THOKOCTh B TOJIKOBAHUU
ctarbu III: 8 (a) TATT, Ha3BaB maHenb COTHEUHBIX OaTapeil U MOAYIIN «BCTPOCHHBIMU JTaHHBIMI,
B TO BpeMsl KaK TaKue MPOAYKThI, KAK UHBEPTOPHI U ANIEKTPONPOBOKA, HA3BIBAIUCH ObI «BCIIOMO-
rateJibHpIMIY. ITO M03BOIMI0 Obl MHANN TpeOoBaTh paBHOTO OOpAIEHUsT MEXAY 3aKylaeMbIM
IIPOAYKTOM U JTUCKPUMHUHHPOBAHHBIM IPOIYKTOM M BBECTH IOIIOJIHUTENIBHBIE OCHOBaHMS IS
pasrpaHuyeHHs TpeOOBaHUS BHYTPEHHEro KOHTEHTa B paMkax JNNSM.

Pemenue ['pymmsl o nemy Obu1o BeiHeceH 24 gepains 2016 rona. 20 anpens 2016 rona Ma-
nust yenomuiia OPC BTO o cBoeMm pelieHnn 06kanoBarh B ANSIUISILIMOHHOM OpraHe HEKOTOpbIe
BOIIPOCHI ITpaBa U FOPUINYECKOTO TOJKOBAHUS B OTUETE TPYIIIIBI.

['pynma npuiiia K BBIBOLY, 4TO TpeOOBaHUS BHYTPEHHEI0 KOHTEHTA MPECTaBIISAIOT COO0M
CBSI3aHHBIE C TOProBJEH MHBECTUIMOHHBIE MEpbI, OXBaTbiBaeMble MyHKTOM 1 (a) IIpumepHoro
nepeuns B [Ipunoxennn k Commamenuto TPMMC, a Takke OHM HECOBMECTUMBI KaK CO CTaTbEU
III: 4 TATT 1994 rona, Tak u co crarbei 2.1 TPUMC.

Yro kacaeTcsi OTMEHBI rocyaapcTBeHHBIX 3aKkynok B ctarke I11: 8 (a) TATT 1994 rogaa, I'pyn-
na TpuIlia K BbIBOAY, YTO TpeOOBAHUS BHYTPEHHETO KOHTEHTA HE OTIMYAIOTCS B KaKOM-JIHO0
COOTBETCTBYIOIIEM OTHOIIEHUH OT BHYTPEHHUX TpeOOBaHMH K COAEP)KAaHHUIO, paHEe paccMo-
TPEHHBIX B COOTBETCTBUHU C ITUM IOJIOKEHUEM AmNe/UsIIMOHHBIM opraHoM B Kanane - Kanana
— Mepsl, cBsa3anHbIe ¢ nporpammoit Tapuda Ha nogaay OUT. Tlocne TonkoBaHus ANENISIMOH-
HbIM opraHoM ctatbi III: 8 (a) TATT 1994 rona B 3ToM ciyvae I'pynna ycTaHoBuIiIa, 4yTo JAUC-
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KPUMMHAIM, KACAIOLIAsICsl COJIHEUHBIX 3JIEMEHTOB M MOJYJIel B COOTBETCTBUHU € TPEOOBAHUSIMHU
BHYTPEHHET0 KOHTEHTA, HE MOAMNAAAET MoJ] JecTBUE MOJ0KEHUH 00 OTMEHE roCyAapCTBEHHBIX
3akynok B ctarbe I1I: 8 (a) TATT 1994 roga. B wactHoctu, I'pynna npumuia Kk BEIBOAY, YTO JIEK-
TPO3HEprus, npuodperaemas NPaBUTEIBLCTBOM, HE HAXOJUTCA B «KOHKYPEHTHBIX OTHOLICHUSIX)»
C COJIHEUHBIMU 3JIEMEHTaMH U MOJYJISIMH, TIOIBEP)KEHHBIMHU TUCKPUMHUHAIIMY B paMKaX TpeOoBa-
HUI BHYTPEHHETO KOHTEHTA [9].

Wunus yTBepxaaia, 4To TpeOoBaHNUs BHYTPEHHET0 KOHTEHTA TAK)Ke ONpaB/IaHbl B COOTBET-
ctBum co crarbeit XX (d) TATT 1994 rona Ha TOM OCHOBaHHMH, YTO OHU OOECTIEYUBAIOT COOIO-
nenne MHauen «3akOHOB WM MOJIOKEHUI», TPeOyIOIMX OT Hee MPUHATHUS Mep 10 COACHCTBUIO
YCTOMYMBOMY pa3BUTHIO. [ pyIina cousia, 4TO MEXyHAPOIHBIE COMIAIIEHNS MOTYT IIPEICTABIIATh
co00M «3aKOHBI UJIM HOpMaTUBHbIE akTh» 10 cMblcity cTatbu XX (d) IATT tonbsko B TOi Mepe,
B KakoW OHHU SIBJISIFOTCA MPAaBUJIAMM, KOTOPbIE UMEIOT «IIPsIMOE JACWCTBUE» WM MHBIM 00pa3oM
ABJISIFOTCS YaCThIO BHYTPEHHEN IIPaBOBOM CUCTEMBI COOTBETCTBYIOIIETO WieHa. [ pymnmna npuiia
K BBIBOJLY, YTO OOJBIIMHCTBO MHCTPYMEHTOB, OlpeiesieHHbIX MHauell, He sSBIsoTcs «3aKoHaMU
WA HOPMATUBHBIMH akTaMu» 1o cMblcy ctatbu XX (d) FATT nnu He sBIsAIOTCS 3aKOHAMH UITH
HOPMAaTHBHBIMH aKTaMH, B OTHOLIIEHUH KOTOPBIX TPeOOBAaHUS BHYTPEHHETO KOHTEHTA OIpeesisieT
«HajiexxHoe cobmoenne». Takum oOpas3om, [ pynna npuruia K BIBOY, 4to MHaus He cMora ao-
Ka3aTh, YTO OCIIApUBAEMBIE MEPHI ONpaBaaHbl B cooTBeTcTBUHU cO cTarbeld XX (d) FATT. Anenns-
LIMOHHBII OpraH comacuics ¢ BEIBoAOM [ pynmsl 0 ToM, uto MHAKS HE MPOEMOHCTPUpPOBaa, 4To
ee Mepbl ObLIIN OMpaB/iaHbl B cOOTBETCTBHHU O CT. XX (d). B koHTekcTe 3TOr0 nosnoxenus Muaus
HE NMPOAEMOHCTPUPOBAJIA, YTO OCIApPUBAaEMble BHYTPEHHHUE IOKYMEHTBI M3JIararoT MpaBuiio, ooe-
CIIEYMBAIOLIEE IKOJIOTMUECKH YCTONUMBBIN POCT, M HE J0KA3aJIa, YTO YKa3aHHBIE MEXIyHapOIHbIE
JTOKyMeHTHI noananatoT nox aercteue cr. XX (d). [Ipu aTom AnennsunoHHBINA OpraH MOsICHUI,
YTO MPHU ONPEIENICHUH TOTO0, ONPEENINII JIN PECHOHICHT «IIPAaBUIIOY, MOANAAaoLIee o chepy
JeMCTBUS «3aKOHOB MJIM HOPMATHBHBIX aKTOB» cornacHo ctarbe XX (d), Koyerus MoxeT MMeTh
OTHOLIEHHE K PACCMOTPETPEHHIO TaKUX (PaKTOPOB, KaK CTENEHb HOPMATUBHOCTU BHYTPEHHEIO
WA MEXTyHapOIHOTO JOKYMEHTA U CTEIeHb, B KOTOPOIl OH JAEHCTBYET, YTOObI YCTaHOBUTH Ipa-
BUJIO MOBE/ICHUS UJIH MOPAIO0K AeHCTBUI, KOTOPBIE TOJKHBI COOMIOAATHCS B paMKax BHYTPEHHEH
MpaBOBOI crcTeMbl wieHa [33].

8 Hos10ps 2016 rona Uuausa coobmmna OPC BTO, 4to B cooTBETCTBUM cO cTarbeii 21.3
JloroBopeHHOCTEN 0 MpaBWIIAX U MPOLENYPax, PErYIUPYIOIINX pa3pellieHne CIIOPOB OHA HaMepe-
BaJjlach BBINOJHUTH pekoMeHnauuu u pemenuss OPC BTO B atom cniope. 16 uronst 2017 roga Un-
st 1 CHIA coobmmnu OPC BTO, uTo OHU COIMTaCHIIUCH € TEM, YTO pa3yMHBIN IIEpHOA BPEMEHU
111 BeinoHeHus: pekomenaanui u pemennit OPC BTO cocrasut 14 mecsiieB. COOTBETCTBEHHO,
pa3yMHbIH CpoK okeH OblI ucteub 14 nexadps 2017 rona.

19 nexabps 2017 roga CIHA 3anpocumnu paspemenne OPC BTO npuoctaHoBuTSH JeiicTBue
KOHIIECCUM WJIN IPYTUX 0053aTeNbCTB B COOTBETCTBUM €O cTaTbel 22.2 JIoroBOPEeHHOCTEH O Tpa-
BUJIAX U NPOLENYPaAX, PETYIUPYIOLIUX pa3pelleHue CIIOPOB Ha TOM OCHOBaHUM, uTo MHaus He
BBITNIOJIHWIA pekomenaaunu u nocrasosinenuss OPC BTO B teuenne pazyMHOro nepuona Bpeme-
Hu. 3 suBaps 2018 roga MHaus Bo3paswmia npotus 3anpoca CIIIA B cooTBeTcTBHU CO CTaTheH
22.6 JIOoroBOPEHHOCTEM 0 MpaBWJIax U NPOLENYPAX, PETYIUPYIOLINX pa3pelieHne cropos. Muaus
coobmuna OPC BTO, uto ona He cornacHa ¢ CIIIA, yto MHaus He BBIMOTHUIA PEKOMEHIALUHU U
noctanosieHuss OPC BTO B TeueHue pazymHoro nepuoja BpeMeHu. B ceoem coobmennn Muaus
ykazana, uto CIIA He BcTynuiau B neperoBopsl ¢ Maaneli o cormacoBaHnu B3aMMOIIPUEMIIEMOM
KOMITIEHCAIlMH, U I03TOMY, 10 MHeHMIO Muauu, 3anpoc CIIIA He ynoBiIeTBOpSET yCIOBHUAM CTa-
TbU 22.2 JIOTOBOPEHHOCTEN O IpaBUJIaX U MPOLEAYPAX, PETYIUPYIOIIUX Pa3pEIIEHNE CIIOPOB.

Ha 3acenanuu OPC BTO 12 suBaps 2018 rona neno ObU10 mepeqaHo B apOUTPak B COOT-
BETCTBUU CO cTaTbell 22.6 JoroBopeHHOCTEN O MpaBUIaX U MPOLENypax, PEryJupyonmx pas-
pemienue criopoB. 23 suBaps 2018 roga Uuaus obparunack ¢ mpocb00ii 0 CO3TaHUN KOMUCCHH

121



JLH. I'ymunes amvinoazol Eypazus ynmmox ynugepcumeminiy XABAPIIBICBI. Kykuix cepuscol Jo 4(1 29) 2019

10 COOJTIOIEHUIO B COOTBETCTBUU CO cTaThel 21.5 JloroBopeHHOCTEH 0 MpaBuiiax U MPOLEAypax,
PETYIUPYIOLINX PA3PELIEHUE CIIOPOB.

[Tpoananu3upoBaB JaHHOE AEJI0, XOTeI0Ch Obl OTMETUTH, 4TO JNNSM mnoka3siBaeT Hame-
pPEeHUS UHIMHCKOTO MTPABUTENIBCTBA HE TOJIBKO MPOJIBUTATH MPOEKTHI [0 BO30OHOBISIEMBIM UCTOY-
HUKaM SHEPruu JUIsl YIOBIETBOPEHHs BHYTPEHHETO CIPOCA HA IEKTPOIHEPTHIO, HO U CTpEMJIE-
HUE K TOCTH)KEHHUIO ITOM KOHKPETHOM LIENIN C LEIbI0 PaCUIMPEHUs BHYTPEHHETO MTPOU3BOACTBA
COJIHEYHBIX 3JIEMEHTOB, MOAYJEH U APYIMX YCTPOMCTB AJIS MCIOIb30BAHUS COJHEYHBIX (OTO3-
JEKTpUYECKHUX TexHonoruil. 1 cam Qaxt cozgaHus 11e10ro aIMUHUCTPATUBHOIO OpraHa B BHJIE
MuHucTepcTBa 1151 TPOABHKEHHSI HOBBIX M BO3OOHOBIISIEMBIX HCTOYHUKOB 3HEPTUH J10Ka3bIBAET
cepbe3Hble HamepeHust MHanu no «1ekapOOHMU3aLUU» CTPaHbl, YIyUILIEHHUs YKOJIOTHYeCcKoi 00-
CTAaHOBKH, CTPEMJIEHHIO K YCTOMYMBOMY Pa3BUTHIO, CO3IaHUIO HOBOW OTPAC/IM IIPOMBIIUIEHHO-
CTH U HOBBIX pabouuX MECT.

Takum o6pa3oM, MblI paccMoTpenu Bee fena, Bo3OyxaeHHsle B OPC BTO mo Bompocam
noazepkku BUD, mo kKoTopbiM ObLIM BBIHECEHBI OKOHYATENIbHBIE PELICHUs U OJHO Jel0, pas-
PELIEHHOE B paMKax KOHCYJbTalMil. Eciu npoaHanu3npoBaTh COCTaB YYaCTHHUKOB CIIOPOB, TO
cpasy Opocaetcs B I1a3a, YTO 3TO CTPAHbI C Pa3BUTHIMHU OTPACIISIMU BO30OHOBIISIEMOM SHEPTEeTUKH
(Kuraii, Kanana, CIIA, EC, Unnus, Slnonus), CTOSAIIME HA TIEPEIOBBIX MO3ULUAX U CTUMYIH-
pyIoLME OCTalIbHbIE rOCyapcTBa NOAAECPAKUBATh U pacnpocTpanaTte BID. Ho eciau konnuecTBo
cnopoB o BUD OynyT yBenuuuBarhcs, TO KOJIMUECTBO cTpaH U3 urcia uwieHoB BTO OynyT MeHee
AKTHBHO MEPEXOANTh Ha HU3KOYIVIEPOAHYIO SKOHOMUKY. DT0 KacaeTcs u Pecrybnuku Kazaxcran,
kotopast 30 Hos6pst 2015 roga crana wieHom BTO u akTUBHO pa3BUBaeT CEKTOP BO30OHOBISIEMOI
DHEPrETHUKHU.

Otpacib BO300HOBISIEMON SHEPTETUKH — 3TO HOBAsi OTPACIIb MPOMBIIIIICHHOCTH, 3TO IJIaB-
HBIi THCTPYMEHT U 11eJIb [I00aIbHOM SHEpreTHUYeCKO PeBOIIOLINH, 3TO CPEACTBO OXPAHbI OKPY-
JKaroIel cpeabl OT BHIOPOCOB MApHUKOBBIX I'a30B. [10aTOMy HEOOXOAMMBI OTPOMHBIE CPECTBA,
cyOcuIuH, pa3aIMyHble HAllMOHAIbHbIE U PETHOHAJIbHbIE IPOTPaAMMBbI U INI00aIbHbIE HMHULMATHBBI
JUISL IOLIEPIKKH, UCTIOIB30BaHMs U pacpocTpanenus BUO.

Heo6xonumo o6patuTh BHUMaHKE, YTO MOOLIPEHUE MPOU3BOACTBA «3EJIEHOW» 3JIEKTPO3-
HEepruu (B 4aCTHOCTHU, COJTHEYHOM U BETPOBOM SHEPIHM) MPOJIOJDKAET OCTABAThCs B LIEHTPE BHU-
MaHMs rOCy1apCTBEHHON MOAJIEPKKH, TpUUeM Hanbosee pacpocTpaHeHHON (HopMo moaiepkK-
Ky sBisgercs Tapud Ha nogauy (PUT), koTopslil mpeaaraeT JOITOCPOYHbIE TapaHTUPOBAHHbIE
LIEHbI Ha BO30OHOBIIIEMYIO IEKTPOIHEPIuIo, nogasaemyto B cetb [34]. CortacHo [mobanbHOIM
CeTH MOJMUTUKU B 00JIACTH BO300HOBIsIEMbIX HCTOYHUKOB 3Hepruu (REN21), no cocrosiHuio Ha
xonern1 2018 roma B 111 rocymapcrBax Obuu co3aansl nporpammbl ®UT (mocneaHue rocynapceTsa,
npunsBure nporpammy OUT, seisirores 3amoust u BeetHam) [3].

MHorue 3apy6exHble uccienoBarenu Bocupuaumarot cropsl B OPC BTO no BUD kak aeii-
CTBUS, HalpaBJICHHBIE ITPOTUB OXpaHbl OKPYXKAIOIIEH CPENbl, CMATYEHUSI U3MEHEHUs KJIMMaTa,
«J1ekapOOHU3ALUI» HIKOHOMUKH, YCTOHUNBOTO pa3BUTHs [35]. BONBUIMHCTBO yUE€HBIX HETAaTHBHO
Bocnpunsu npaktuky OPC BTO B otHomenun noaaepxku BUD. Tak, npodeccop Aapon Koc-
Ou yTBEp:KIAeT, UTO «cucTeMa yperynupoBanus ciopoB BTO siBnsercss HenmpaBUIbHBIM MECTOM
U1 (POPMHUPOBAHUS MEKIYHAPOTHOTO KOHCEHCYCa B OTHOLLICHUH Mep MOAIEP’KKH BO30OHOBIIsIE-
MOM SHEpPIruH, HO TAKXKe SICHO, YTO HY’KHOE MECTO HE0OX0MMO HalTH, U ObICTpo» [36]. IxoaH-
Ha JIptonc n3 CIHIA npuxoauT K 3aKIHOUEHHIO, YTO «CYOCHAMH Ha BO30OHOBIISIEMbIE UICTOUHUKH
SHEPIUU U MPOMBIIUIEHHBIE KYPChI [UIs CO3[JaHUs OTPACiIel ¢ UCTIOJIb30BaHUEM BO30OHOBIISIEMBIX
VCTOYHHMKOB DHEPIUHU, BEPOATHO, 3alIPEILEHBI B COOTBETCTBHH ¢ contamieHussMu BTO u nopuiexar
ocrnapuBaHuo» [37].

Bo3zHuKkaer Bonpoc 0 Jes1ax OTHOCUTENIBHO MOAAEPKKH UCKOMIAeMOro TOIUINBA B IIPAKTHUKE
OPC BTO. Ognako MbI HE HallUIM HY OJJHOTO TAKOT'O JI€J1a, XOTsI UCKOIIaeMO€ TOIIJIMBO B IIPOLIECCE
C)KUT'aHUS SABJSIETCS OJHUM M3 INIaBHBIX 3arpsi3HUTENIEH BO3ayXxa, aTMOC(epbl U N3MEHEHUs KIU-
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mara. HeoOxoanmo oOpatuTh BHUMaHKE, YTO MHBECTUIMH B MOCTaBKY MCKOIIAEMOT'0 TOILIMBA CO-
ctasuwin 790 mupa. gomnapos CIIIA B 2017 rogy, mpu 3TOM B TOM e TOZy HHBECTUIIUU B BO300-
HOBJIIEMYI0 3HepreTuky - Bcero 300 mupa. nomnapos CIIA [38]. HecmoTpst Ha MEHBIIME CYMMBI
uHBecTUIUH, cyocuanu Ha BUD vaiie cranoBsitcs mpeamerom Toprosoro cropa B BTO [25]. Mer
CUUTaeM, YTO CyOCHAMN Ha MCKOIIaeMble BU/IbI TOIUIMBA CTUMYIIUPYIOT HE TOJIBKO HCIOIb30BAaHUE
yIiis, HeTU U ra3a, HO M yBeIMYeHHE BEIOPOCOB MapHUKOBBIX Ta30B OT UX UCIOJIb30BaHUSA. DTO
TaK)Ke HEraTMBHO CKa3bIBaeTCs Ha HIKOHOMHUYECKOW KOHKypeHTocrnocoOHocTu BUD. ITockonbky
MHOT'HE CUCTEMbI 3IEKTPOCHAOKEHNSI OCHOBAHbI Ha T€HEPaLlMi HCKOTaeMOT'0 TOILUINBA, CYOCHTUH
Ha MCKOIIaeMble BUbI TOIUIMBA YACTO JEHCTBYIOT JUIsl OJOKUPOBAHUS U YKPEIUICHUS CYIECTBY-
IOLUX TEXHOJIOTUI T€HEPALMH, YTO CO3AAET NPENATCTBUSA U1 HOBBIX YYaCTHUKOB, IIBITAOIIUXCS
pa3paboTaTb BO30OHOBISIEMbIE TEXHOJIOTHH.

B 3akmroueHne xorenaock Obl OTMETUTB, UTO CIOPHI 110 BONPOCaM CyOCHINPOBaHMS U TOJ-
nepxxku BUO, pacemarpuBaemsie B BTO, moryT 3amennuTh TeMIisl pacnpocTtpanenus BUO no
BCEMY MMpPY U YBEJIMYEHHUS 10U JAHHOTO BHJIA SHEPIMU B MUPOBOM SHEPreTHYecKoM OasaHce.
Kpome toro, nannsie ciopsl 1o Bonpocam BID mMoryT npensitcrBoBath peannsaunu [Tapuxckoro
cornarienus o0 u3menenuu knumara 2015 roga u ceoeBpemeHHomy aoctuxenuto LIYP 7 OOH
0 JOoCTYnHOM 1 yncTor sHepruu 10 2030 roga. OnHako Ha IPUMEHEHNHU CaMOTO PACIIPOCTPAHEH-
HOTo U 3pdeKxTuBHOro Mexanusma noaaepxku BUD — nporpammel ®UT — 310 He ckazanocs, a,
HA000POT, YHUCIIO CTPAH, UCTIONB3YIOIINX €€, YBEIUYMIOCh. MBI CUUTaeM, YTO IITyOOKOE H3ydeHHUe
npaktuku OPC BTO no3Bonut Kazaxcrany s¢dextuBHO pa3BuBaTh 1 cTUMynuposatb BUD, He
HapyIas CBOM MeX/1yHapOAHO-TIpaBoOBble 00s13aTenbcTBa Kak wieHa BTO.
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KaHapThu1aThIH YJHEPrusi KO31epiH KOJJIaHYIbI KOJAay Maceesiepi OoiibIHIIA
JAynmnexysinik cayna yitbiMbl [laynapasl memy 0OfbIHIIA OPraHbIHBIH TIKipuoeci

Anparna. JKaHapTbUIaTBIH SHEPIys Ke3Aepl KIMMaTThIH 63repyl MeH KOMIpPKBIIIKbII Ta3bIHbIH aT-
Mocdepara MbFapbUTybIH TOMEHIETYTe KapChl KYPECTIH THIMII KypannapbiHbH OipiHe aitHamapl. CoH-
JBIKTAH KOIITEereH MEMJICKETTEP KIMMATThIH ©3repy CalAapblH a3aiTy KeHIHAEr1 e3/1epiHiH MEMJIEKETTIK
OarmapiaMarnapblHa XKaHApThIIATHIH 3HEPTHsl KO3AEpiH naiinananynsl KeOehTyal Kogay Mocesenepil eH-
rizzi. bipak keHiHeH KOTaHbUIATHIH OH/IAl IIapaiap/IsiH Keroipi JlyHrexy3iik cayaa YHbIMBI asChIHIAFbI
KOIDKaKThI cay/ia *KYHeCiHiH epexernepine Kalmmbl keae Oactansl. byl Makanana skaHapTbUIATBIH SHEPIUs
KO3/IepiH Naiifananynbl KongayFa d3HepreTHKaNIbIK cyOcuansiiap canacbiHaars! Jlaynapas! menry OoibIHIIa
oprassl (JICY JAUIO) meniken naynap erskei-rerkeini kapacteipsiabl. 2010 sxxbeungan 6acran JCY IO
JKaHAPTHIJIATBIH SHEPTUS KO3AEpiH cyOcuausuiay OarmapiaMachlHa KaTbICThI CETi3 iC KO3Faabl, OYJI TaKbl-
PHINITBIH OTE ©3€KTi €KeHiH KepceTei. ABTopiap Oy icTepi Tajjaamn, MyHIail cayza qayaapbl CAHBIHBIH
WIFAIObIHBIH OYKIJ a11eMe, COHIai-aK opTYpJli MEMIIEKETTEpIe )KaHAPThIIAThIH 3HEPreTUKAHbIH OJaH opi
JaMyblHa 9cepiH KepceTeni. MakanaHsbl a3y OapbICbIHIA HHAYKLUS JKOHE EyKIMS, TAPUXU-KYKBIKTBIK
JKOHE Tasfay oicTepi KoaaaHbuiasl. Ockl FBUIBIMH MaKaJlaHBIH FRIJIBIMU YKaHAJbIFbl aBTOpiIap Kasakcran
TOXKIpUOECIH/IE alFalll peT KaHAPTHUIATHIH SHEPTUS Ko3/epiH Konnay macenenepi ootbama JICY CbC-
HBIH TOJIBIK pYKcaT eTiireH ictepin 3eprreiiai. Apropmap JCY IO Oyn Toxipubeci 2015 KbUTFBI KITH-
MatTThIH e3repyi Typaisl [lapmxk kenicimil icke acklpy >koHe TypakThl JamMy calachbIHAAFbl 7-MaKCATThIH
OPBIHAATYBI KAPKBIHBIHBIH 09CEHCYIHE 9KeTyl MYMKIH JIer€H KOPBITBIHIbIFa KeJIC/].

Tyiiin ce3mep: >xaHAPTHUIATHIH YHEPTUs KO3Aepi, Aaynapasl menry, JyHuexxysinik cayaa YHbIMBL,
Jaynap/sl ey, MeMJICKEeTTIK cyOcuausiap, KaHapThUIaTbIH SHEPTHUs KO3EPiH KOJIAAY, <«GKachuD» 3JIEK-
TPOSHEPTHUSCHIH CaThII ATyFa )KEHUACTIIIeH TapudTep.
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Practice of World Trade Organization Dispute Settlement Body (WTO DSB) on the
issues of the support of the use of renewable energy sources

Abstract: Renewable energy has become one of the most effective means of combating climate
change and reducing carbon dioxide emissions. Therefore, many states have integrated the issues of
support for increased use of renewable energy sources in their national program on the mitigation the
effects of climate change. However, some of the widely used measures have become conflict to the rules
of the multilateral trading system within the World Trade Organization. This article discusses in detail
the disputes resolved by the WTO DSB in the field of energy subsidies to support the use of renewable
energy sources. This topic is the great relevance due to since 2010, eight cases were initiated in the WTO
DBS with regard to programs on subsidizing renewable energy sources. The authors analyze these cases
and shows the effect of an increase in the number of such trade disputes on the further development of
renewable energy both around the world and in various countries. The scientific novelty of this scientific
article lies in the fact that for the first time in Kazakhstan practice, the authors study the fully resolved cases
of the WTO DBS on issues of supporting renewable energy sources. While writing the article, authors used
methods of induction and deduction, historical and legal and analytical methods. The authors came to the
conclusion that the existing practice of the WTO DSB could lead to a slowdown in the implementation of
the Paris Agreement on Climate Change 2015 and the implementation of Sustainable Development Goal
7 (hereinafter - SDG 7).

Key words: renewable energy sources, settlement of disputes, World Trade Organization, trade
disputes, state subsidies, support of renewable energy sources, feed-in tariffs.
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International law of refugees - a subset of international human rights law

Abstract. International refugee law is concerned with refugee status through the framework and
limits of the 1951 Refugee Convention, it is nevertheless strongly interrelated with international human
rights law. Whilst application of human rights can be enjoyed by every human being, the benefits of
refugee status are dependent on the predicament of persons need protection as based on the five grounds
expressed in the definition of a refugee. The proliferation of the number of cases are going through the
human rights courts, inevitably, had an impact on the application of the 1951 Refugee Convention through
extending the definition of a refugee as an interpretation of its provisions. Therefore, the complementary
and supplementary functions of international human rights law create the basis for full implementation of
international refugee law. Although these two branches of international law are distinct from each other,
both have common ground in terms of the protection of human beings, though through their own distinct
approaches. It appears that the acceptance of refugee law within the basis of human rights law is as a subset
of the latter, but with that the provision of the specific protection of refugees as a ‘first aid’ in some senses.

Key words: international refugee law, international human rights law, non-refoulement, definition
of refugee.
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Introduction. International refugee law and international human rights law, as two branches
of international law, provide both similar and different regimes of protection for their subjects.
On the one hand, with the intention to grant refugee status and protect refugee rights under the
Convention relating to the Status of Refugees (1951 Refugee Convention) [1], the scope of
international refugee law it is quite specific. International human rights law, on other hand, by
providing broad principles of protection in way that refugee law cannot, serves asylum seekers
and displaced people as well as refugees. [2] The close relation of the two regimes of refugee
and human rights is evident, though each remains distinct. This is because of the specific rights
provided by international refugee law, which is a primary source of the protection of refugees
based on their special character.[3] Although international refugee law and international human
rights law retain their own conventional autonomy, the former’s operates as a subset of the latter
due to the latter dealing with the broad field of human rights law.[4] In light of these views, this
paper will argue that international refugee law is a special branch of international law, providing
protection for its special subjects, refugees, and that it exists within the framework of human
rights law both inherently and effectively. Thus, this paper will support opinions and perspectives
stating that international refugee law is a one part, or a subset, of international human rights law.

To this end, this paper will be divided into five sections of analysis. First, two parameters of
protection will be examined: the definition of ‘refugee’ and the principle of non-refoulement, in
the first and second parts of this essay, respectively, where the impact of human rights on the 1951
Refugee Convention will be seen through the ambivalent relationship between the two branches
of law. The third section will be devoted to the consideration of the 1951 Refugee Convention
as a human rights treaty, whereas the fourth section will analyse international human rights law
treaties as the fundamental basis of refugee protection. Finally, the intertwined relationship of
both branches will be discussed in the last section of the paper.

Definition of refugee. The 1951 Refugee Convention and 1967 additional Protocol Relating
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to the Status of Refugees (1967 Refugee Protocol) [5] provide protection through refugee status.
The definition of a refugee provided in Article 1A(2) of the 1951 Refugee Convention is that of
anyone who is outside their country of origin ‘owing to well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of a particular social group or political opinion’.
[1] The highly selective approach taken by the 1951 Refugee Convention shows its narrow and
specific application. Nevertheless, some regional instruments have expanded this definition to
cover persons fleeing armed conflicts, massive or systematic human rights violations, or serious
public order disturbances. [6]

The selectivity of the definition of refugee is constituted by distinct levels of requirements,
namely the clauses of inclusion, exclusion and cessation. [4] The inclusion clause is provided
by Article 1A(2) of the 1951 Refugee Convention, which defines the status of refugee through
meeting the following four requirements: first, having a well-founded fear of persecution; second,
grounds for such a fear of persecution is linked to five grounds, namely those of race, religion,
nationality, membership of a particular social group or political opinion; third, being outside their
country of nationality; and, finally, being unable to return to their country of origin or fearing to
return. [7] However, an exclusion to covering forced migration due to the selective nature of the
definition of refugee was premediated. [4]

Furthermore, selective protection, as an essential characteristic of the 1951 Refugee
Convention, is reinforced by the exclusion clauses. There are two distinct sets of exclusion
circumstances, even in the instance that the requirements of Article 1A(2) have been met. Firstly,
if the individual(s) in question are already benefiting from other means of protection, whether
international, national or UN protection (Article 1D), or by Article 1E where the individual(s)
possess the rights and obligations attached to the nationality of the host country. Another clause,
Article 1F, reinforces the selectiveness of the definition of refugee in cases of serious crime
(against peace and humanity, war crimes, serious non-political crimes and acts contrary to the
purposes and principles of the UN). In addition, Article 1C enumerates the cessation clauses that
reassert the dual feature of refugee status, those of its surrogate nature and selective protection.
Therefore, the temporary protection of refugee status is terminated as soon as the justification for
protection is no longer required. [4]

However, neither the 1951 Refugee Convention nor other international instruments define
the notion of persecution. The various attempts to formulate the definition of this term have met
with very little success. [8] Goodwin-Gill and McAdam stated that persecution may include
torture, cruel, inhuman or degrading treatment, or punishment out of proportion to the offence
committed. [9] Foster claimed that violations of economic, social and cultural rights may also
amount to persecution. [10] A systematic approach to defining persecution was proposed by
Hathaway with a model of categorisation of human rights violations according to the nature of
the rights (included in the International Covenant on Civil and Political Rights (ICCPR) as being
non-derogable or derogable civil and political rights, economic, social and cultural rights that are
recognised in the International Covenant on Economic, Social and Cultural Rights (ICESCR), and
rights only included in the Universal Declaration of Human Rights (UDHR)). While a violation of
rights included in the UDHR does not suffice to amounting to persecution, the violation of non-
derogable rights will always constitute persecution. [11]

Nevertheless, Edwards claims that keeping the definition of persecution open allows the
refugee protection regime to accommodate both human rights violations of sufficient severity
and serious harms that are not yet considered human rights violations but which nevertheless
threaten an individual’s life or freedom. [12] Therefore, the definition of refugee with its pivotal
aspects of persecution and grounds listed as constituting such are the subject of court judgments
and various interpretations. For instance, sexual and gender-based violence against women and
girls as a serious harm that has been increasingly recognised as a form of persecution, such as in
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the cases of Islam (A.P) v. Secretary of State for the Home Department, Regina v. Immigration
Appeal Tribunal and Another Ex Parte Shah (A.P), where it was stated that, as a group, women
were discriminated against and left unprotected by the Pakistani government [13]; a further
example is that of Minister for Immigration and Multicultural Affairs v. Khawar, where the Hight
Court of Australia stated that domestic violence against women and their complaints were not
investigated by Pakistani authorities who systematically failed to lay charges.[14] Both cases
accepted that domestic violence constituted a form of persecution in the context of Pakistan
because of the absence of state protection. Furthermore, in the case of Canada v. Ward, the court
stated that persecution is any situation in which ‘the state is not in strictness an accomplice to
the persecution but is simply unable to protect its citizens’. [15] Horvath v. Secretary of State
for the Home Department case stated that ‘the word «persecution» implies a failure by the state
to make protection available against the ill-treatment or violence which the person suffers at the
hands of his persecutors’. [16] Nevertheless, acts of persecution, as well as the reasons for such,
are detailed in various regional frameworks, such as the European Union Qualification Directive
(Articles 9-10). [17]

While persecution is one of key notions in the definition of refugee, the second pivotal notion
of this definition are the ‘grounds’ on which an individual is at risk of being persecuted, namely
‘race, religion, nationality, membership of particular social group or political opinion’. These
five grounds of persecution provide a link to, and affiliation with, the human rights of freedom of
thought, opinion and expression and the principle of non-discrimination. [4] Nonetheless, whilst
the other four grounds are fairly clear, the most flexible, albeit least understood, ground is that
of ‘membership of particular social group’, which has found, in different cases, a particularly
with wide interpretation. Therefore, Edwards stated that the scope of refugee protection has been
expanded through the interpretation of the social group ground, which has slowly become more
aligned with other proscribed grounds of discrimination under international human rights law.
Cases such as Islam (A.P) v. Secretary of State for the Home Department, Regina v. Immigration
Appeal Tribunal and Another Ex Parte Shah (A.P,) and Minister for Immigration and Multicultural
Affairs v. Khawar have all been successful under the context of ‘“membership of a particular social
group’, including those based on age, gender, sexual orientation, and family membership, as well
as those involving child soldiers and victims of trafficking. This has allowed, for instance, female
victims of domestic violence, or those subjected to female genital mutilation, or forced marriage,
to be granted refugee status and protection. [3]

Under the 1951 Refugee Convention, recognition as a refugee is declarative, as emphasised
by the United Nations High Commissioner for Refugees (UNHCR), who stated that an individual
is ‘a refugee ... as soon as he fulfils the criteria ... recognition of his refugee status does not ...
make him a refugee but declares him to be one’. [18] Therefore, the process of determination of
refugee status is significant in that it requires the provision of evidence and prove various facts. In
this case, the European Court of Human Rights (ECtHR) have had several judgments regarding
the implications of the standards of proof, the sources of evidence and the risk assessment in
situations of refugee protection. For instance, the ECtHR in the M.S.S. v. Belgium and Greece case
stated that ‘the applicant should not be expected to bear the entire burden of proof” because the
Belgian authorities were already aware of the general situation of the treatment of asylum seekers
in Greece. [19] Moreover, the Court confirmed in the Hirsi et al v. Italy case that requiring evidence
of an individualised threat regarding treatment was contrary to Article 3, and that information
reported by independent sources might suffice to make the evidence ‘sufficiently real and probable’
that the situation in a particular country is sufficiently risky that the individual is not required to
return. [20] The reiteration of this position by the Court can be seen in the Rustamov v. Russia
case where the Court noted specifically that ‘requesting an applicant to produce “indisputable”
evidence of a risk of ill-treatment ... would be tantamount to asking ... to prove the existence of
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a future event, which is impossible, ... [it] would place a clearly disproportionate burden on him’.
[21] However, Goodwin-Gill claims that whilst it appears to be for the benefit of asylum seekers
and refugees, it is challenging to actually fit this jurisprudence into the procedural context for the
determination of refugee status. [22]

It appears that as the definition of refugee as a determination of refugee status is not fixed,
mostly due to the evolvement of human right court cases through the intermingling of refugee
law and human rights law. Although these two regimes work in tandem, they have overlapping
common ground in the principle of non-refoulement, which will be examined in the next section.

Principle of non-refoulement as an international customary law rule and human right.
One of the most significant provisions of the 1951 Refugee Convention is the non-refoulement
principle. [23] The 1951 Refugee Convention provides protection for refugees according to the
exhaustive list of reasons given in Article 33, stating that a refugee will not be expelled or returned
‘in any manner whatsoever’ to a location where he or she would face threats to his or her life or
freedom ‘on account of his race, religion, nationality, membership of a particular social group
or political opinion’. [1] There are not situations that considered to be relevant to the majority
of refugees. Facing unforeseen situations of international and non-international armed conflicts,
civil wars, manmade and natural disasters, grave human rights violations and others are required
consideration of status when people flee such situations. Therefore, the gap in the existing law is
addressed through use of the principle of non-refoulement. [24]

In addition, there is an overlap between the refugee non-refoulment norm and the prohibition
on return under international human rights law. Therefore, this principle provides for the prohibition
of the expulsion or return of a person regardless of granting of refugee status or otherwise, as
well as of persons for whom there are substantial grounds that they would be in danger of being
subjected to torture as is set in the 1984 Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Convention against Torture). Article 3(1) of the Convention
against Torture incorporates the principle non-refoulement and provides that a person will not be
expelled, returned or extradited ‘to another State where there are substantial grounds for believing
that he would be in danger of being subjected to torture’. [25] It appears that the principle of non-
refoulement is also intertwined with other human rights frameworks.

Furthermore, explicit or implicit implementation of the non-refoulement principle is
incorporated in various international conventions. For instance, the 1949 Geneva Convention (IV)
relative to the Protection of Civilian Persons in Time of War in its Article 45 states that a person
will not be transferred ‘in no circumstances ... to a country where he or she may have reason to
fear persecution for his or her political opinions or religious belief.” [26] In addition, Article 7
of the ICCPR states that nobody will be subjected to torture or to cruel, inhuman or degrading
treatment or punishment’ [27], both of them give the implication of principle of prohibition of
refoulement. [28]

Various regional human rights frameworks also include the principle of non-refoulement;
for instance, the 1950 European Convention for the Protection of Human Rights and Fundamental
Freedoms (European Convention on Human Rights), [29] the Asian-African Legal Consultative
Committee in its Principles Concerning Treatment of Refugees (Article III (3)), [30] Article II
(3) of Convention Governing the Specific Aspects of Refugee Problems in Africa (OAU Refugee
Convention), [6] Article 22(8) of the 1969 American Convention on Human Rights (ACHR), [31]
the 1981 African Charter on Human and People’s Rights (ACHPR) in its Article 12(3) [32] and
the 1984 Cartagena Declaration on Refugees which declared the principle of non-refoulement
as a ‘cornerstone of the international protection of refugees’ and further stated the necessity to
acknowledge non-refoulement as jus cogens. [33]

Such common grounds of protection between the two branches of law have helped strengthen
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and reaffirm the prohibition of refoulement of asylum-seekers and refugees through the human
rights courts. For instance, the European Court of Human Rights in Soering v. United Kingdom
stated that ‘... the decision ... to extradite ... give rise to an issue under Article 3 ... where
substantial grounds have been shown for believing that the person ... if extradited, faces a real risk
of ... torture or inhuman or degrading treatment or punishment’. [34] In addition, in another case,
Hirsi Jamaa and Others v. Italy, for example, the ECtHR determined that the Italian ‘push-back’
policy, or the interception of asylum seekers in the Mediterranean Sea and returning them to Libya,
in this case of 11 Somalian and 13 Eritrean nationals, was unlawful, and in violation of Italy’s
obligations under Articles 3 ‘Prohibition of torture’ and 13 ‘Right to an effective remedy’ of the
European Convention on Human Rights, Article 4 of Protocol No. 4, the ‘Prohibition of collective
expulsion of aliens’. Therefore, the ECtHR stated that ‘Italy is not exempt from complying with
its obligations under Article 3 ... because the applicants failed to ask for asylum or to describe the
risks faced as a result of the lack of an asylum system in Libya’. [20, para 157]

However, application of Article 33 of the 1951 Refugee Convention is limited to refugees
who are outside of their country of nationality, and hence the status of those who have not yet
left their country of origin does not fall under Article 33 of the 1951 Refugee Convention. As a
result, protection cannot be claimed in such an instance under the non-refoulement provision.
[35] Despite this, asylum seekers and recognised refugees are equally covered by application
of the principle of non-refoulement, provided that they are under the jurisdiction of a concerned
state. In addition, contrary to other provisions of the 1951 Refugee Convention, this norm is
independent from of the means of their presence, meaning that Article 33 applies regardless of
legal or illegal entry into the territory a state. [4] Hathaway argues that implementation of Article
33 by states which requires the principle of non-refoulement be respected, and thus implies a de
facto duty to admit the refugee. [36] However, this is not an absolute duty because the exceptions
provided by Article 33(2) do not give the benefits of the non-refoulement principle for a refugee
that represents a danger to the host country’s security, or the community of that country, through
conviction of a serious crime. [1] Nonetheless, the Court in Attorney General v. Zaoui stated that
‘exception must be interpreted restrictively’ and ‘the danger to security must be serious enough
to justify frustrating the whole purpose of the Refugee Convention by sending a person back to
persecution’. [37] Therefore, Chetail states that operation of the principle of non-refoulement has
to reconcile two competing values. While on the one hand it is compromised by states’ right to
control access to their territory, such authoritative protection can threaten the lives and freedoms
of refugees on the other. [4]

Despite the fact that non-derogation is part of the 1951 Refugee Convention according to
its Article 42 [1], Farmer argued that this is further supported by the fundamental nature of the
non-refoulement principle. [38] However, Hannkainen argues that the exceptions contained in
Article 33(2) of the 1951 Refugee Convention create the ‘room’ for derogation in attaining the jus
cogens status of the non-refoulement principle. [39] Similarly, Schabas believes that arguments
regarding the principle of non-refoulement reaching jus cogens status are not convincing. [40]
Nonetheless, Orakhelashvili states that given the non-derogable description of any human rights
convention as evidence provides it as a jus cogens rule. [41] This view was supported by the
UNHCR Executive Committee, stating that of not being a subject for derogation of the principle
of non-refoulement. [42] Lauterpacht and Bethlehem stated that non-refoulement is a principle of
customary international law. [43]

To summarise, in light of the above-mentioned discussion and cases, it is important to note
two main distinctions in the principle of non-refoulement between international refugee law
and international human rights law. First, in the former, refugees are protected against return
where a threat to life, or freedom, or other human rights violations or serious harm amounting to
persecution exists; in the latter, all individuals are protected against return in any instance of a
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range of potential rights violations, the scope of which is under development, but at a minimum,
where torture or other forms of inhuman or degrading treatment exist. Second, the 1951 Refugee
Convention permits lawful refoulement in specific circumstances, whereas as a human right non-
refoulement is an absolute. [3]

Refugee Convention as a specific treaty of human rights. The preamble of the 1951
Refugee Convention states that the Convention is enacted in the context of the fact that ‘... human
beings shall enjoy fundamental rights and freedoms without discrimination’. [1] As a starting
point, the 1951 Refugee Convention with its human rights principles created a new regime of
protection through revising, consolidating and extending previous conventions. [44] Sternberg
states that the reference to the Universal Declaration of Human Rights (UDHR) in the Preamble
of the 1951 Refugee Convention gives an indication of the tandem development of the definition
of refugee and human rights principles. [45] Lauterpacht and Bethlehem stated that the human
rights law is ‘an essential part of [of the 1951 Refugee Convention] framework’. [56, 75 p.]
Therefore, Hathaway argues that the 1951 Refugee Convention should be considered as “part and
parcel of international human rights law’ and thus a refugee law is ‘a remedial or palliative branch
of human rights law’. [36, 4-5 p.] Edwards argued that the 1951 Refugee Convention is a human
rights instrument with the particular scope for the protection of the rights of a specific category of
protected person, namely the refugee. Nevertheless, the 1951 Refugee Convention is the ‘floor’,
though not the ‘ceiling’, for the rights of refugees. [3]

In addition, adoption of the 1951 Refugee Convention soon after the UDHR and explicit
proclamation of human rights commitments in its preamble show the intention to contribute to
the UN’s aims and principles regarding the advancement of human rights. [46] The UN Charter
in Articles 1(3) and 55 declare its aim through ‘promoting and encouraging respect for human
rights and for fundamental freedoms for all’ [47] and ‘universal respect for and observance of
human rights and fundamental freedoms for all’, [47] respectively. Therefore, the 1951 Refugee
Convention, as applies to a specific category of individuals, was the first human rights framework,
though the drafters of the 1951 Convention anticipated that subsequent treaties would provide
additional protection. [46]

Hathaway argued that international human rights law and the 1951 Refugee Convention are
both primary sources of refugees’ rights. The 1951 Refugee Convention was specifically designed
to satisfy refugees’ needs, though the evolution and development of international human rights
law is also useful [36]. Whilst Edwards claimed that international refugee law, i.e., the 1951
Refugee Convention, is a rights-granting instrument which is informed by human rights standards
[3], Goodwin-Gill argued that the 1951 Refugee Convention is a scheme of obligations between
states parties, and a refugee can benefit from the fulfilment of those duties. Thus, the 1951 Refugee
Convention is a duty-driven framework, rather than human rights-based one. [48]

Nevertheless, Chetail states that in framing the refugee rights regime, the historical normative
context played a significant and decisive role at the time when the 1951 Refugee Convention
was drafted. Therefore, the emergence of refugee status was as a ‘hybrid” with the provision of
minimum standards for aliens and fundamental rights within the new subset of international human
rights law, as underlined in the 1951 Refugee Convention’s preamble. The ultimate objective and
the raison d’étre of the 1951 Refugee Convention is in providing for refugees the ‘exercise of ...
fundamental rights and freedoms’. [4]

In the light of the arguments of scholars and the various views as to its interpretation, it
appears that the 1951 Refugee Convention contains the main definitions and provisions, such as
the principle of non-discrimination (Article 3), the principle of non-refoulement (Article 33), a
guarantee of non-penalisation (Article 31) as well as the widest possible exercise of fundamental
rights, provides for considerable protection of the rights of refugee, though it should be noted that
this provision does not extend to a full range of rights. Therefore, Ziegler stated that the ‘legal
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space’ of the 1951 Refugee Convention was made by the drafters in order to expand refugee
protection through subsequent human rights treaties, which implies the human rights instrument
character of the 1951 Refugee Convention. [46]

International human rights law treaties as a fundamental basis for refugee protection.
In order to provide protection to individuals who fall outside the scope of the definition of refugee
under Article 1A(2) of the 1951 Refugee Convention, the protection of such people is considered by
complementary protection as a matter of international law. The term ‘complementary protection’
describes states’ protection as complements and supplements the 1951 Refugee Convention through
their obligations that arise from international legal instruments such as treaties and customs. The
scope of the principle of non-refoulement under international law is widened by the effect of
complementary protection. [49] Through this, the prohibition on refoulement may be explicit
or implicit. While Article 3 of the Convention against Torture [25] expressly prohibits torture,
interpretations of the provisions of Article 3 of the ECHR [29] and Article 7 of the ICCPR [27] by
the European Court of Human Rights and the UN Human Rights Committee in the cases Soering
v. UK [34] and Chahal v. UK [50] preclude the removal of individuals when there is a real risk of
them being exposed to harm. However, Schabas argues that complementary protection through
the human rights regime becomes superfluous, and takes over the 1951 Refugee Convention [51],
even though it is not only about the principle of non-refoulement but extending the definition
of refugee and the definition of refugee status. Therefore, scholars such as Wachenfeld and
Christensen stated that the 1951 Refugee Convention is eclipsed by human rights covenants, even
in such areas of equal treatment. [52] Following this view, Maluwa asserted that the features of
international human rights law were considerably more extensive than those of refugee law with
its specific tenets because the latter, in essence, is a subset of human rights. [53]

Furthermore, the ICCPR plays an essential role in the process of reinforcement and
supplementing refugee status. Although the 1951 Refugee Convention contains the civil and
political rights of refugees, such as non-discrimination, freedom of religion, freedom of association,
freedom of movement, and access to court, they are, however, fairly limited. Moreover, rights
such as the right to family unity and the right to return are not guaranteed by the 1951 Refugee
Convention, even though they are considered to be particularly critical to refugees. [4] Therefore,
the HRC in its General Comments expressly emphasised the availability of the rights in Covenants
for all individuals and limitless of enjoyment of rights regardless of nationality or status (being an
asylum seeker or a refugee). [54] For instance, the Ngambi v. France case, where Mr. Benjamin
Ngambi, of Cameroonian origin with refugee status in France, and Ms. Marie-Louise Nébol, of
Cameroonian nationality and resident in Douala, Cameroon, claimed as to violations by France of
Articles 17 and 23 of the ICCPR. In such cases, the HRC stated that the necessity of interpretation
of the ICCPR’s provision in a broader sense, and pointed out that ‘Article 23 of the Covenant
guarantees the protection of family life including the interest in family reunification’ [55] and the
prevention of the separation of family members for different reasons, such political or economic.
[56]

Relationship between international refugee law and international human rights law.
Both international refugee law and international human rights law share common roots, arising
from the grave consequences of World War II in terms of persecution and the number of people
seeking safe locations across international frontiers. Being displaced or fleeing due to human
rights abuses means that refugee rights are undoubtedly interrelated with human rights. However,
the response of each body of law is different, albeit interrelated; while human rights law aims
to ensure the prevention and avoidance of such violations through creating a global regime of
fundamental rights, responding to the displacement of people whose rights have been violated
is in the competence of refugee law. Thus, functions of these regimes are complementary, yet
distinct. [3]
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McAdam stated that refugee status, as set out in the 1951 Refugee Convention, is reinforced
and improved through the extensive body of universal human rights law. Although human
rights law plays a role in enhancing and extending refugee rights, refugee status is only actually
created via the 1951 Refugee Convention’s mechanism attached with no derogation. McAdam
went further, indicating the inadequacy of international human rights law in its own function in
providing for the protection of individuals and their entitlements at the national level. [44]

Although many international human rights conventions have been adopted since the
conclusion of the Refugee Convention, international human rights law is broad in the sense
of its application and conclusions regarding the fundamental rights of all human beings. The
intersection of international human rights law and refugee law, Edwards points out, occurs in at
least three main ways, such as causes of fleeing serious human rights violations, basis of human
rights standards for granting refugee status and entitlement of benefits of general human rights
regime. [3]

The contrast between international refugee law and international human rights is possibly
overplayed, as it is evident that the former remains a secure part of the broader field of the latter.
[57] However, it is also true that international human rights law can strengthen the refugee
protection architecture by effectively filling the latter’s gaps. [3] As Goodwin-Gill and McAdam
claim, ‘refugee law is an incomplete legal regime of protection, imperfectly covering what ought
to be a situation of exception’. [9]

Chetail states that the 1951 Refugee Convention, while being a human rights instrument,
is the primary tool for refugee protection. Chetail further claimed that human rights law should
be the primary source of refugee rights rather than the reverse, asserting that human rights law is
broadly eclipsed by the protections in the 1951 Refugee Convention. [4] Nevertheless, contrary
to such a positive focus on human rights law, Edwards argues that the range of rights are tailored
to the specific circumstances of refugees in the 1951 Refugee Convention, such as exemption
from the usual requirements regarding length of stay within its description of enjoyment of rights
(Article 6), continuity of lawful residence (Article 10), refugee seamen (Article 11), movable and
immovable property (Article 13), recognition of foreign diplomas (Article 19), welfare rights
(Articles 20 to 24), special administrative assistance (Article 25), travel documents (Article 28),
exemption from fiscal charges (Article 29), transfer of assets (Article 30), non-penalisation for
illegal entry or stay (Article 31) and naturalisation (Article 34), despite the fact that such rights do
not find any expression in human rights instruments. [3]

The relationship between both regimes can be seen from the perspective of dispute settlement.
While Article 38 of the Refugee Convention refers to the International Court of Justice for the
any issues arising between parties regarding its interpretation or application which, however, was
never invoked by any state party of the 1951 Refugee Convention, [4] it can be seen that this
process can rather be settled through the Human Rights adjudicative bodies. It is evident from the
blurred borders of these two that they represent are intimately interdependent branches of law.
Whether the weakness of refugee law needs to be strengthened, or its flexibility allows legal gaps
to be filled, it is clear from the given practices that both regimes of protection, in principle and in
practice, undoubtedly work to supplement each other, and work in tandem.

Conclusion. In conclusion, given that international refugee law is concerned with refugee
status through the framework and limits of the 1951 Refugee Convention, it is nevertheless strongly
interrelated with international human rights law. The tangible difference between the international
human rights law and international refugee law is evident in the scope of these two branches of
law. Whilst application of human rights can be enjoyed by every human being, the benefits of
refugee status are dependent on the predicament of persons needing protection as based on the five
grounds expressed in the definition of a refugee. Nevertheless, the proliferation of the number of
cases going through the human rights courts have, inevitably, had an impact on the application of
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the 1951 Refugee Convention through extending the definition of a refugee as an interpretation
of its provisions. Therefore, it appears that the complementary and supplementary functions of
international human rights law create the basis for full implementation of international refugee
law.

In addition, the existence of the principle of non-refoulement represents common ground
for protection, as in refugee law as in human rights frameworks. Nevertheless, human rights
law has had a significant impact on the evolution of the non-refoulement principle, which has
been expressly endorsed in many important human rights frameworks, at both the universal and
regional levels. Thus, this reinforces and consolidates the refugee law’s cornerstone as common
ground for protection. Therefore, stating that the 1951 Refugee Convention is not a human rights
treaty is rather ironic because of its duty-driven characteristics, rather than being a right-based
framework. [4]

Although these two branches of international law are distinct from each other, both have
common ground in terms of the protection of human beings, though through their own distinct
approaches. Despite this, it is hard to imagine the separate operation of refugee law due to its
specific nature regarding the protection of refugees. Therefore, it appears that the acceptance
of refugee law within the basis of human rights law is as a subset of the latter, but with that the
provision of the specific protection of refugees as a ‘first aid’ in some senses, though this does
depend on from which perspective one considers the protection and rights of refugees.
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K.U. Uoparumos, T.C. AcanoBa
JL.H. I'ymunee amvinoaevr Eypasus ynmmuix ynusepcumemi, Hyp-Cynman, Kazakcman
Kazaxcmanowvix-@panyysovix « KATKO» Bipnecken Kacinopuwi, Hyp-Cynman,
Kazaxcman

XanabIKapaabIK 00CKbIHAAP KYKBIFBI - XaJbIKAPAJIbIK 21aM KYKBIFbIHBIH iIIKi
JKHBIHTBIFBI

Amnagarna. XanblKapanblK OOCKBIHAAP KYKBIFBI OOCKBIHIAp MopTedeciHe KarbIcThl 1951 KbUTFBI
OOCKBIHAAP Typasbl KOHBEHIUSHBIH IIEHOEPI MEH MIeKTepiHae OONaThIHABIFBIH €CKEPe OTBIPHII, Oy Xa-
JBIKAPANBIK aJlaM KYKBIKTaphIMEH THIFBI3 OaiIaHBICTBI. AJTaM KYKBIKTaphIH Ke3 KeJTeH aJaM Taiijanana
anajnel, Oipak OOCKBIH MOpTEOECiHIH apTHIKIIBIIBIKTAPHl OOCKBIHHBIH aHBIKTAMACKIH/IA KOPCETLITeH Oec
HETi3re CYHeHe OTHIPHIIN, KOPFAyIbl KAKET TeTiH aJaMIapblH JKaFJaiibiHa OaltaHbICTEl OOMabl. AlamM
KYKBIKTapbl JKOHIHJIET] COTTap apKbUIBI KapaJaThIH iCTep CAaHBIHBIH K00etoi, co3ci3, 1951 KbUTFbl OOCKBIH-
Jlap TypaJibl KOHBEHIIUSHBI OOCKBIHHBIH epeKeNepiH TYCIHAIPY peTiHe KeHEHTY apKbUIbl KOJIAaHyFa acep
etti. Ochlaiiina, XambIKapaiblK aJaM KYKbIFbl KOCBIMIIIA )KOHE KOJIAYIIBl (PYHKIHUSIAPHI XaJIbIKAPaIIbIK
OOCKBIHAAP KYKBIFBIHBIH TOJIBIK OPBIHIATYbIHA HET13 )Kacal Ibl. XalbIKapablK KYKBIKTBIH OCBI €Ki calachl
Oip-OipiHEeH epeKIleNeH e Ae, OIap/IbIH SPKANCHICHIHBIH JKeKe KO3KapacTaphl apKbUIbI aamMIapIbl KOpra-
y¥a KaThICThI OPTaK TYCTaphl Oap. Ajam KYKBIKTaphl 3aHHAMACHI HETi3iHAe O0CKbIHIApP Typasbl 3aHHAMA-
CBIHBIH KaObUIIaHYbl COHFBICHIHBIH KOCHIHJIBICHI OOJBIT Ta0BUTA IbI, OipaK OYJ1 peTTe OOCKBIHIApIBI Oel-
rim Oip MarpIHa/Ia «aJFAIIKbl KOMEK» PETIHIE KOpFay/Ibl KAMTaMachl3 €Ty Kepek.

Tyiiin ce3mep: XaiblKapaiblK OOCKBIHAAD KYKBIFBI, XaIbIKAPAIBIK a/laM KYKBIKTaphl, KAWTapbIM-
ChI3, OOCKBIH aHBIKTAMACHI.

K.N. Uoparumos, T.C. AcanoBa
Espazutickuti nayuonanvuwiii ynueepcumem umenu JI.H. I'ymunesa, Hyp-Cynmarn,
Kazaxcman
Kazaxcmancko-gpanyysckoe coemecmnoe npeonpusmue « KATKO», Hyp-Cynman,
Kazaxcman

MexayHapoaHoe NpaBo 0e:KeHIleB - MOJAMHOKeCTBO MeKIYHAPOIHOI0 IPaBa Npas
YyeJI0BeKa

AHHOTANUsA. YUYUTHIBAs, YTO MEXTyHAPOIHOE TIPaBO OEKEHIIEB KacaeTcs cTaTyca OexeHIla B paM-
Kax " B nipenenax Konsenmnuu o craryce OexenneB 1951 roga, oHO, TeM HE MEHEe, TECHO CBSI3aHO C MEXK-
JTyHapOJHBIM TPABOM IIPaB YelloBeKa. XOTs KKIBIH YeI0BEK MOXKET IOJIb30BaThCs MPaBaMU YeJIOBEKa,
MPENMYIIEeCTBa CTaTyca OeKeHIIa 3aBUCAT OT TMOJOKEHUS JINI, HYKIAIOIIIXCS B 3aIIUTE, MCXOMS U3 IATH
OCHOBaHUH, U3JI0)KEHHBIX B ONPEICICHNN OeKEHIa. YBEIMUCHHNE YMCIIa JIeJ, PACCMAaTPUBAEMBIX CylIaMu
IO MTpaBaM YeJI0oBeKa, HeN30eKHO MOBIHIO Ha puMeHeHne KonBeHnu o craryce OexxeHneB 1951 roxa,
pacimmpuB ompesesieHne OexeHna. Takum o0pa3oM, JOTIOTHHUTEIbHBIE M BCIOMOTAaTelIbHbIE (DYyHKIHH
MEXTyHapOJHOTO TIpaBa B 00JIACTH MPaB YeJIOBEKa CO3AI0T OCHOBY JUISl TIOJTHOTO OCYIIECTBICHHS MEX-
JTyHapOIHOTO TpaBa OeKeHIEB. XOTs 3TH JIBE BETBU MEX/TyHAPOIAHOTO MpaBa OTIUYAIOTCS APYT OT IPyTa,
00e UMeIoT OOIIy0 MTOYBY B IJIAHE 3aIUTHI JIFOJEH, XOTS U C TIOMOIIBIO CBOMX COOCTBEHHBIX MOXOIOB.
[IpencraBnsiercs, 4To NPUHATHE 3aKOHA 0 OSKEHIIaX B paMKaX 3aKOHOJATEIhCTBA O MIPaBax YeJIOBeKa SIBIISI-
€TCs IOAAMHOXKECTBOM TTOCIIEAHETO, HO TP 3TOM B HEKOTOPBIX CMBICIIaX 00ecIiednBaeTcss 0codas 3aImra
OEKEHIIEB B KAYECTBE IIEPBOM MTOMOIIIN.

KaroueBbie cjioBa: MexyHapOIHOE TIPAaBO OSKEHIIEB, MEXTyHAPOHOE TIPABO IIPaB YEIIOBEKa, He-
BBIJIauH, OIpe/iesieHne OeKeHIa.
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MPHTH 10.87.09
HI.B. Tnenuna
Eepasuiickuii nayuonanvuviu ynueepcumem umenu JI.H. [’ ymunesa,
Hyp-Cynman, Kazaxcman
(E-mail: tlepina_shv@enu.kz)

HcTokm cTaHOBJIEHUS MEKAYHAPOAHOTO npaBa B JlpeBHeii Unaun

AnHoTanus. B nmaHHOW cTarhe paccMaTpUBAIOTCS BOIPOCHI MCTOPUU MEXKIYHApPOTHOTO IPaBa.
Hcroku mexayHapomHoro mnpasa JpesHeit Manuu B nepron MHACKON MUBUIHA3ANNN, OyIINACKAN TIEpH-
0fl, B KJIACCHYECKYIO 3MOXY APEBHENHINNCKON IUBUIM3AIIMHA UMEIOT OOJBIIIOE 3HAYCHHE IS TOHUMAaHUS
(dhopMupoBaHHS MK TyHApOAHOTO ipaBa M. CTaHOBICHHE HHCTUTYTA MOCIIA, ero (DYHKIHH 1 KJIacCH-
(uKaIms oKas3aly ONpeeleHHOe BINSHUE Ha MOCIEAYIONIEe PAa3BUTHE TTOCOIBCKOTO, AUIIIOMATHYECKOTO
MpaBa, MUPHBIX A0roBOpoB MHmuu. Penurnosno-punocodckre u MOpanbHO-TIOIATHIECKHE TaMATHUKA
JIPEBHEWHIMIICKOTO OOIIECTBA JAOT HAM IMPEJICTaBIeHNE O (POPMUPOBAHHH OCHOB MEX/TYHAPOIHOTO ITpa-
Ba. B 9TOM 0COOEHHOCTh M YHUKAIBHOCTh UCTOPHH MEXTyHapOAHOTO TipaBa JlpeBHeit Hann — B Hayd-
HOM 000pOTe UCTOPHUKO-ITPABOBOTO UCCIIEIOBAHUS HApSIy C MAMSITHUKaMH OOBIYHOTO TpaBa HEPEMEHHO
WCTIOJB3YIOTCSA UCTOYHUKH: PurBena-camxura, TalTTHpus-camxuta, ATXapBena-caMxuTa, ATHA-TIypaHa,
3akoHbl Many, AprxamacTpa, Maxa0xapara.

Ucroku mexayHapomHoro npasa J[pesHeii HINN paccMOTpEHBI 4epe3 MPU3My CTaHOBJICHUS IpaBa
BOIHBI; IOTOBOPHOTO MPaBa, KIACCU(PUKAIIUH MTOCIIOB U MUPHBIX JIOTOBOPOB, MIPU3HAHHBIX B YKa3aHHBIX
peNUTHO3HO-PHI0COMCKUX  MOPATHHO-TIONMUTHIECKUX UCTOYHUKAX.

KaroueBbie c1oBa: MexXIyHapOIHOE MPABO, UCTOPHUS MEXKIyHAPOAHOTO TpaBa, JpesHss WMunus,
MOCOJI, TTOCOIBCKOE MPABO, TUTLIOMAaTHYECKOE MPaBo, JOTOBOPHOE MTPaBO, MUPHBINA JOTOBOp, Beapl, 3ako-
Hel Many, Aprxamactpa, Maxabxapara, IpaBo BOHHBI.

DOI: https://doi.org/10.32523/2616-6844-2019-129-4-146-159

Beenenue. [IpeBHeiimas ropoackas uusuiansanus B KOxxHoit A3um Bo3Hukina B MUaaum B
III TeIC. 10 H.3. LlenTpanbHas yacts MHI0-1'aHICKOM paBHUHBI YK€ B JPEBHOCTHU CUUTAJIACh CBS-
IIEHHOU «3emiieil apueB» (ApbsaBapTa). Mexny OacceiiHaMu BETMKUX PEK B BepXOBbsAX ['aHra
CKJIa/IbIBajach B MepBOii mojoBuHE | ThiCSUeneTHs 1o H.3. apeBHenHauiickas (MHackas) 1uBu-
nu3anusi. UHICKash HMBUIIM3AIMS MOYKET CUUTAThCSl TPEThEM MO BPEMEHHU MOSIBICHUS IPEBHEBO-
cToyHOM nuBunu3anueil. Kak u nepseie aBe — B Meconoramuu u Erunre, — pacnosiokeHa oHa B
Oacceline BEIMKOM peKH, U, OYEBUIHO, CTAHOBJICHHE €€ OBbLIIO CBSI3aHO C OPraHu3aluel BHICOKOY-
pokaiiHOrO noJMBHOTrO 3emuienenus [ 1, c. 389-390].

Ucropuro FOxxHOI A31UM YCIOBHO JIETAT HA CIEIYIOLIUE TEPUOIBL:

1. dpesueiimas muBmimsanus (Muackas) natupyercs npumepno XXIII — XXVIII BB. g0
H.3. (BO3HUKHOBEHHE MEPBBIX TOPOJIOB, 00pa30BaHUE PAaHHUX FOCYIApCTB).

2. Ko Bropoii nmonoBune Il ThicAu€neTHs 10 H.3. OTHOCUTCS MOSBICHUE WUHIOEBPONEHCKUX
IJIEMEH, TaK Ha3biBaeMbIX apueB. [lepuon ¢ konua Il TeicsueneTust 1o cepenunsl | ThicsyeneTus
JI0 H.3. UMEHYETCS «BEUNUCKUM» — 10 CO3/IaHHOM B 3TO BPEMS CBSIIIEHHOU JIuTepaType Bel. Mox-
HO BBIJICTTUTH JIBa OCHOBHBIX ero stamna: pannuit (XIII — X BB. 10 H.3.) XapakTepusyercs paccene-
HueM 1iemMeH apueB B CeBepHoit IHIuM, MO3AHUIN — cOIUANbHON U monuTuyeckoi nuddepeniu-
aruei, npusenuel k o0pa3oBanuio nepsbix rocynapcts (IX — VI BB. 10 H.3.), NTaBHBIM 00pa3om
B foiuHe ['aHra, B TOM 4ymclie KopoJeBcTBa U pecnyonuku Maxamxananaas! (VI — 1V BB.).

3. «bynauiickuii nepuon» (V — III BB. 10 H.3.) — BpeMsi BOSHUKHOBEHUS U PacIpOCTpaHe-
Hus Oynauiicko penuruu. [TaMsITHUKY, CBS3aHHBIE ¢ OyAIM3MOM, SIBISIOTCS HanOoee BaKHBIMH
HUCTOPUYECKUMHU UCTOUHUKAMU. C TOUKHM 3PEHHUSI COLUUATBHO-3KOHOMUYECKOM M MOJUTHYECKOU
UCTOPHUH JaHHBIN MEPUOJ] OTMEUYEH HauaJoM YpOaHU3AIMH U MOSBICHUEM KPYITHBIX TOCYIapCTB —
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BIUIOTH JI0 CO3JaHMsl OOLIEUHANNICKON Aep)kaBbl Maypbes.

4.1 B. 10 H.3. — V B. 10 H.3. MOXXHO paccMaTpuBaTh KaK «KJIACCUUYECKYIO 3M0XY» JIPEBHEUH-
JUICKOM IMBUIIM3AIIMU, BPEMsI CTAHOBIIEHUs Han0oJiee XapaKTepPHbIX 0COOEHHOCTEN COIMAaIbHON
Oopra"usanuu U KyaeTypsl FOxHOM A3uu [2, c. 70].

O MIMPOKUX BHELIHUX CBA3SX (110 MOPIO U MO cyIie) ropooB MHACKOM IUBUIIN3AIIUHN TOBO-
PAT HaXOJKU M3Aenuii Xapanmckoil KyiabsTypsl (B OCHOBHOM Medareil) Ha ropoauiax Mecomnora-
mu (Yp, Kum, Tenns-Acmap), a Takxe Upana (Tene-Sxbs) u FOxHoit Typkmenun (Antein-Te-
ne). B nepuon cBoero pacusera Moxenmxko-Jlapo u Xapanmna noajiepKuBaii LIMPOKHE BHEIIHUE
CBS3U M BXOAWJIM B CUCTEMY pPaHHUX LIMBUIM3aUui ApeBHero Boctoka [1, c. 392, 395]. 3BecTHBI
MEX1yHapOHbIE CBSA3HM MHANNWCKUX NpaBuTesel napcrsa Maypss n Kymanckoro napcrsa ¢ rocy-
napcreaMu CpenHed A3UM U 2JUIMHUCTUYECKUMU rocyaapcersami [3, . 19]. [IpaButenu [IpeBHeit
WNuauun Berynanu B otHoweHus ¢ Mpanom, nozanee Kutaem u Pumowm [2, c. 70]. Ctumynom miis
ATUX OTHOILEHUH BBICTYNAJIA TOPTOBII U MUCCUOHEPCTBO.

CeneHus 0 BO3HMKAIOUIMX OTHOILIEHUAX MEXAY rocyrapcrBaMu MHACKON LMBWIN3ALNH,
UX TPaBOBOM 0(GOpMIIEHHH OTPBIBOYHBI. O(uUIalbHbIe CHOIIEHUS MEX/1y HUMH MOJAEp KHBa-
JMCh TUIUIOMAaTHYECKUMHU MHUCCHUSMH, YJICHBI KOTOPBIX 00Jalaiu HEeMpPUKOCHOBEHHOCTHIO. Ilo-
JUTHYECKAsT MHOXXECTBEHHOCTD MPEATOIIaraiga 4acTble BOMHBI, KOTOPbIE PacCMaTpUBAIUCh KaK
MHCTPYMEHT MPHUpAILEHUs] TEPPUTOPUU U YMHOXKEHHUS BIACTH, a HE KaK aKT MECTH MJIM rpaderxa.
B cBs3u ¢ 3TUM, a TaKkKe B CUIIy TYMaHUCTHUYECKOTO BIMSHUS JPEBHUX BEJOB, hunocodun Oya-
J3Ma, TPEBHEUHINHCKOTO MUPOBO33PEHUs CPEACTBA U METO/Ibl BEICHUS BOMH ObUIN periiaMeH-
TUpoBaHsl [2, ¢.70]. MexxayHapoaHble OTHOILIEHUS, OCHOBAaHHbIE Ha JOTOBOPHOM IIPAKTHUKE, JEs-
TEJILHOCTb MOCJIOB, UX CTATYC, Kiaccu(uKalus, pa3HOOOpa3Hble HalpaBIeHUs UX (yHKIMOHAIA,
paBo BOiHbI B J{peBHel MHann Mano ucciieoBalbl B HICTOPUU MEXKTyHAPOJHOTO IIPaBa.

Ileqb 71aHHOM CTATBM 3aKJIIOYAETCS B U3YUYEHUHU OTAEIBHBIX BOIPOCOB HUCTOPUU MEXKIY-
HapOJIHOTO IIpaBa ¥ CUCTEMAaTU3aLMK 3HAHUN 110 HCTOPUU MEKyHapoaHoro npasa JlpesHel Mn-
. OTMetuMm, 4to paHee B Kasaxcrane uccienoBanus B chepe HCTOPUU MEXKITYHAPOAHOTO Ipa-
Ba, HCTOPUHU TOCYJapCTBa U MpaBa 3apyOe’KHBIX CTPaH, KOHCTUTYLIMOHHOTO TpaBa 3apyO0esKHbIX
CTpaH MPOBOIMINCH KpaiiHe penko. K mpumepy, 3a Becb COBETCKUI Mepuoa padoT MO UCTOPUU
MEXTyHapOIHOTO TpaBa He ObLI0; [0 HCTOPUU TOCYAapCTBa U MpaBa 3apyOeHbIX CTpaH — HaIlu-
cana onHa: pabora JI.B. JlroxoBa «/lonroBoe padctBo B JpeBHEM Pume: nCTOpUKO-IOpUANYECKHIMA
ouyepk» [4, ¢. 375]; IO KOHCTUTYLIHOHHOMY IpaBy 3apyOeXHBIX CTpaH He HaOepeTcs 6osee necsr-
Ka (4eThIpe NOKTOPCKUE U MIECTh KaHIUIATCKUX nuccepranuid) [4, c. 343-372]. B Kazaxcrane B
KJIacCU()UKAIMOHHON TpyMIe IPUANYECKUX HAYK, UIMEIOLINX CBOMM IPEAMETOM HUCTOPUIO Tpa-
Ba, TOCYJIapCTBA C MEKAYHAPOIHBIM H/WIIN 3apyOE’KHBIM JIEMEHTOM, UCCIIEI0BAaHUN MTPOBEACHO
KpaiiHe MaJo.

3agaum JaHHOM CTATBH 3aKJIIOYAIOTCA B UCCIIEI0BAaHUM IPEACTaBICHNUN IPEBHEMH NN CKO-
ro o0IecTBa, NOHATHH TUIUIOMAaTHH, TOCOIBCKOTO MpaBa, JOTOBOPHOTO MPaBa, KiIacCu(UKaIUK
MUPHBIX JOTOBOPOB, CTaTyca MOCIa, KIACCU(PHUKALNU ITOCIIOB, IpaBa BOWHBI M BOMHBI KaK OJJHOTO
U3 ITIaBHBIX CPEACTB MEKIOCYIaPCTBEHHBIX OTHOLIEHUM B HCTOPUU MEXKTYHAPOJHOTO IIPaBa.

Metoabl ucciaenoBanus. [Ipy moarotoBke crarbu OBUIM HCIOIB30BAHBI 0OUW/eHAYUHble
(MeTox cOopa, HAKOIJICHHS, TIPOBEPKU SMITUPUUYECKOTO Marepuasia; MeTox o0paboTKU U U3yye-
HUS SMIIUPHUYECKOTO MaTepUaa; JI0rM4eCKUil METOM UCCIIEN0BAaHUS; NCTOPUUECKUI METOM; METOJL
00001eHusT U abcTparupoBaHus) U cneyuanbHvle (CpaBHUTEIHHO-IIPABOBOM, UCTOPUKO-IIPABO-
BOI, METOJl aHAJIOTUH, TPAAULIMOHHBIE METO/IbI TOJIKOBAHUS) METOBI KAK COBOKYITHOCTB IIPUEMOB
Y CPECTB IO3HAHUS UCTOPUH MEKIYHapOIHOIO IPaBa.

PesyabTarsl uccaenoanus. K cepenune VI Beka g0 H.3. B Uuauu, cornmacHo panHeOya-
JUMCKUM COYMHEHUM, ObUT0 16 Maxa/pkanaHa/ (BEIUKUX CTpaH). Jpyrue HCTOUHUKU HaCUUTHI-
BaroT ux cBblile 30. ECTeCTBEHHO, UTO cpeiy HUX UMEIU MECTO AOCTATOYHO YaCTHIE U Pa3BUTHIC
MEX/yHapO/IHbl€ OTHOLICHUS, HYKIaBIIUECS B IPaBoBOM odopmiieHuu. JlelicTBoBaBIINE K ce-

147



JLH. I'ymunes amvinoazol Eypazus ynmmox ynugepcumeminiy XABAPIIBICBI. Kykuix cepuscol Jo 4(1 29) 2019

penuHe 1 TeicsdyeneTs 10 H.3. HOPMbI MEXIYHapOIHOrO MpaBa ObUIM BeCbMa pa3HOOOpa3HBbI.
WNunus, Kak 1 MoJ00HbIe ApeBHUE IUBUIIN3ALIH, HE 3HAJIA IPUHIIAIIA PABEHCTBA CYOBEKTOB MEXK-
JYHapOJIHOTO IpaBa. 3/1eCh pa3Inyalii TPH UX OCHOBHBIE Kareropuu: 1) pasusie, 2) noouunennvle
(3aBucumbIe) U 3) svicuiue (KOponeBcTBa). Bo Bcex ciayyasx moj cyobekTaMu, Moi00HO TOMY Kak
370 ObLI0 B Erunre umu /IBypeube, MMeIHCh B By HE CaMU TOCYapcTBa, a ux MoHapxu. Cyiie-
CTBOBAJIa U JIOBOJIHO CJIO)KHAs TPajaliis B OTHOUIEHUH 3aBUCHUMBIX, TO €CTh I10JIyCYBEPEHHBIX,
rOCYyapCTB: BaCCaJIbHBIE, IPOTEKUPYEMBIE, TOCYAApCTBA-KIUEHTHI U JIp.

Penurunosno-¢punocodckre u MopanbHO-MOIUTUYECKUE NaMATHUKU JlpeBHed MHmum u
Hpesuero mupa: Puegeda-camxuma (PurBena — penmuruo3Hble TUMHBI Ha BEUIICKOM SI3BIKE) [5,
c. 67-70, 71-73], Taiimmupus-camxuma («TaUTTUpHUSI-CAMXUTa» SBISIETCS CAMBIM TO3IHUM J10-
6asnenuem B Kpuina-Smkypseny), Amxapseoa-cavxuma (CBAUICHHBINA TEKCT UHAYHU3MA) [6, C.
241-251), Aenu-nypana (CBsILIEHHBIN TEKCT UHAYU3MA), 3akonbl Many (MaHy-cMpHUTH (CaHCKD),
Mamny-camxuta, Manasaaxapmamactp. [[aMATHUK IpeBHENHIUIICKOTO ITpaBa, APEBHEUHIUNCKUI
COOPHHUK PETUTNO3HO-HPABCTBEHHBIX U NMPABOBBIX NPEANUCAHUM, IPUITUCHIBAEMBbIH JIEreH1apHO-
My MpapoauTeNro dyernoBeuecTBa — Many) [7;8:9] [5, c. 14-24] [6, c. 241-251], Apmxawacmpa
(Hayxa nonutuku, Hayka o rocynapcTBeHHOM ycTpoiicTBe. J[peBHEMHAUNWCKUI MOMUTUYECKUN
u dKoHoMuYeckuit Tpakrar) [10] [5, c. 49-59] [6, c. 273-281], Maxabxapara («Benukoe cka3a-
Hue 0 oToMKax bxaparel», no umenu napst bxaparsl, notomka npesHero napss Kypy — npeBHe-
UHAMKCKU 310c) [5, ¢. 59-66] [6, c. 281-288], ucnonap3oBaHHbIE B CTAThE JAIOT BO3MOXKHOCTD
COCTaBUTh MPEACTABIEHUE O CYLIECTBOBABIIMX B TO JAJEKOE BPEMS MEKIYyHApPOJHO-IIPABOBBIX
HOpMax, CTAHOBJIEHUU UHCTUTYTOB JIOTOBOPHOIO IIpaBa, IpaBa BOWHEI.

ocabl 1 mocobekoe npaso. B Jlpesneld Muauu mmpokoe pa3BUTHE MOTYYUIA HOPMBI
10COJIbCKOro npasa. [locnsl nogBuiInck 3a10iaro A0 Hammx AHe. Cyasd 1o IpeBHEUHAMWCKUM
CcOOpHHKaM MpaBUJ AJs AUIUIOMATOB, OHM IOJIb30BAIUCH YBAXXKEHUEM, 3aHMMAJIHM BBICOKOE I10-
noxenue. B 3akonax Many rosopurcs: «llocna (duta) ciegyer Ha3HayaTh CBEIYLIETO BO BCEX
[ITacTpax, MOHUMAIOUIETO [CKPBITBIM CMBICI| HENPOU3BOJIBHBIX IBHKEHHUH, BBIPAKEHUI JULIa,
JKECTOB, YECTHOTO, crocoOHoro, poxoButoro (3M. VIL.63). Tlocon mist mapsi peKOMEeHIyeTcs
IIPEJaHHBIN, YECTHBIM, ONBITHBIN, MAMSITIMBBINA, 3HAOINN [HAAJIEKAILIEE] MECTO U BpeMsl [ UL
NecTBUi ], mpeAcTaBUTENbHBIN, OeccTpatiHblif, peuncTsii... (3M. VIIL.64). Tonbko mocon coe-
JUHSET U Pa3beIUHIET COIO3HUKOB, [MMEHHO| MOCOJ PACIOPSKAETCS IEI0M, KOTOPBIM JIFOASM
Pa3beIUHAIOTCA»; «... MUP U €T0 MPOTUBOIOIOKHOCTH (3aBUCAT) — OT nocnay (3M. VIL.65,66).
[9, c. 238-239] [6, c. 324].

Haunnas ¢ «PurBenbi-caMxuts» [6, ¢. 231-232, 236-238], B TeKCTaX YIIOMUHAIOTCS JIBE Ka-
TErOpHUU IUTIIIOMAaTHYECKUX MpecTaBuTeneit — oyma v uapa. B « Talittupus-camxure» [6, c. 231]
HOSBJISIETCS TEPMUH npaxuma, 0003HaYaBIINI OTJENBbHYIO0 PA3HOBUAHOCTh JyTa U EPEBOIUMBIi
KaK «IOCIaHHUK». [lyTa — yenoBek, CiocOOHBIN MOydaTh BEpHbIE CBEIEHHS O CHJIE U Pacoo-
JKEHUM BOWCK NMPOTHBHMKA. [Ipaxura — 3TO NOCIAHHMK, NEHCTBYIOIIUN IO TOPYUYEHHUIO CBOETO
rocrnaavHa. B ToM ke 3Haue€HUM JaHHBIA TEPMHMH CHOBA MOSBISIETCS B «ATXapBaBele-CaMXUTE
[6, c. 231], [11, c. 303].

[Tpodeccop Maapacckoro yHuBepcutera, uaaonor Jukmmrap B.P. Pamauanapa, ccplasch
Ha JIPeBHEMHAMNCKNE UCTOYHHMKH, YKa3bIBAaeT JIPyrHe KauyecTBa MOCIOB — «OHH 00s3aHbI OBbLIH
UMETb 00bEKTUBHOE MPEACTABICHNE O YUCICHHOCTH BPa)XKECKOro BOMCKA, pa3Mepax COKPOBHIL-
HUIIBI, KPETIOCTEH, 3HaTh ciaaldble MecTa NpoTHBHUKA. CaM MOCOJ IPU 3TOM JIOJIKEH ObLT UIpaTh
POJIb Yapa UM AEprKaTh UX Ha CIyKO0e /7151 BBINOJIHEHUS OllpeieNIeHHbIX 3a1anuil. [locon sBisics
OJTHUM M3 JECITU BaKHEHIINX MUHHUCTPOB. BBIMOMHATH 3TH 00S3aHHOCTH MOT TOJIBKO TOT, KTO
YMEET YUTaTh 3HaKH, IOHUMATh, YTO KPOETCs IIOJ MAaHEPOH IEPIKATHCS U IIOBEJEHUEM IIPOTUBHU-
Ka, IPEeKpacHo pa3dupaercs B UCKYCCTBE M HayKax, KpacHOpeuuB U OeccTparieH. bynydu npen-
CTaBHUTEJEM Liaps, OH JOJDKEH YECTHO BBINIOIHATH CBOU OOS3aHHOCTH, JJa’KEe €CIIU HE XOUYET ITOr0
U CUUTAET, 4yTo 3TO OecnepcniekTuBHOY [11, c. 306].

148



BECTHHK Espazuiickozo nayuonanshozo ynusepcumema umenu JLH. I'ymunesa. Cepus Ilpaso
BULLETIN of the L.N. Gumilyov Eurasian National University. Law Series Mg (129)/ 2019

B npeBHenHAMNCKHX 3M0CaX OTMEYAeTcs, YTO MOCO 00s3aH MPUHAJIEkKATh K BEICOKOIIO-
CTaBJIEHHOM 0J1aropoiHO ceMbe; ObITh YMEIbIM, KPACHOPEUMBBIM, IIPABAUBHIM IPHU BBITIOTHEHUH
CBOEHM MUCCHHU, UMETH NIPEBOCXOAHYIO NaMATh. B Apyrux 10OKyMeHTax rOBOPUTCS, YTO 3Ty IOJIXK-
HOCTb MOIVIM 3aHUMaTh MPEACTABUTEIN JIIOOBIX c0€eB olmiecTBa. JlaHHOe, Ha Hall B3MVIsL, OTHO-
CUTCS K NIEPUOAY CTAHOBJICHUS ACSITEIBHOCTH MOCIIOB, KOTZIa ONaCHOCTb, PUCK U YIp03a jKU3HU
ObLTH OOBIUHBIM sIBJICHHEM. [ TTaBa rocyiapcTBa He UMel ITpaBa MPUroBapuBaTh MOcaa K CMEPTHOM
Ka3Hu. JIro6oe JoImKHOCTHOE JIH1I0, YOUB MOCia, MPUHUMAJIO Ha ce0sl HEUCKYTIUMBIN IpeX, KOTo-
PBII pacrpoCTpaHsIICS Ha HETO U ero MouuBIIKX mpeakos [11, c. 306].

B npeBHeMHANNHCKUX KCTOYHUKAX COOOLIAETCS, UYTO TOCOI JOJKEH ObITh YMHBIM, YECTHBIM,
paloTAIIMM, XOPOILO Pa30upaThCs BO BCEX 00IaCTAX 3HAHUS, a TAKXKE YMETh yra/IbIBaTh MBICIH U
YyBCTBa APYI'MX, OCHOBBIBAsICh HA UX BHEILIHEM BUe ¥ NoBeAeHnU. EMy Takke cienyer obnanath
HPUBJIEKATEIbHOW BHEITHOCTBIO, OBITH PACTOPOITHBIM, JIOSUIBHBIM, CMEJIBIM, YMETh BUJIETh UCTHH-
HBII CMBICT Bellled, UCX0/1d U3 MecTa U BpeMeHu. Kpome Toro, y Hero JomkeH ObITh MPUSATHBIHN
roJIOC ¥ XOpoluasi AUKIUS.

OpnvH U3 Ba)XHBIX MAMSITHUKOB ITOJINTUYECKON U IpaBoBOM Mblciau [IpeBHelt Mnnun Tpak-
TaT «Aprxamacrpa», i «Hayka nonutukm», «Hayka o nons3e» Kaytunen (Hanaksst, Bumny-
rynta u BarchssiHa), BBLAAIONIETOCS IPEBHEMHAUNCKOTO MoluTHYecKoro aesatens IV B. 10 H.3.
co00IIaeT: MOCIOB MOXKHO MOAPA3AETUTh HAa TPU KaTeropuHu: MUCPUIITApTXa, MapUMUTapTXau,
macaHaxapa: /) mucpuwmapmxa ObUIM BBICKOKOKBATU()UIIUPOBAHHBIMU U BBIMOJIHSIN MHOXeE-
CTBO pa3HO00Opa3HbIX GyHKLUH. VM crenoBaio 06aiaTh BCEMH KayeCTBAMHU, HEOOXOIUMaMH JUIsI
MUHUCTPOB, KOTOPbIE, KaK cuuTas KayTuibs, JOIKHBI IPOCXOAUTH U3 XOPOIINUX CEMEH, IpeKpac-
HO pa30uparbCcsi BO BCEX OTpacisiX 3HAHWUU, ObITh TOTOBBIMHM K CaMOIIOKEPTBOBAHUIO, TITyOOKO
NpPEAaHHBIMU CBOEH CTpaHe M IroCyAaplo, YUCTOCEPIACUYHBIMU U MYAPBIMU; 2) napumumapmxau
— MOCJIaHIbI, BHIIOIHSIONINE OHY OINPEeICHHYIO0 MUCCUIO; 3) wiacanaxapsl ObLTU TOHIIAMH, T1e-
pelaBaBIIMMU BOJIIO MPABUTENS, Ha ATy JODKHOCTh M30Mpad HauMeHee KBaJIU(UIIMPOBAHHBIX
monent [11, c. 304].

B Pamasne («PamasiHa» (canckp., OykB. — «Ilyts Pamb»y umm «lessaus Pambi»), cobupa-
TEeJIbHOE Ha3BaHME APEBHEUHMICKUX TOBECTBOBAHMH O repoe (LlapeBuue, 3aTeM ape) o MMEHU
Pama (OykB. — paayromuii, mpekpacHslii) 1 ero xeHe Curte) Ha3BaHbl TPH THUIIA OCTAHHUKOB: 1)
nypycommama — BBITIOHSET HEXXeNaTelIbHOE U HEBBINOJIHUMOE 3aJlaHue, He Tpedys O1arogapHo-
CTH M J1I0OBH, Ha3BaH B TEKCTE JYUIIUM U3 JIIOAEH; 2) Maoxvamanapa — MoCoI, BHIIOTHSIONIUIHI
OTpEJICIEHHYI0O MUCCHIO M HE CTpEeMALIHcS JOOUThCS CBOMM IOBEICHHEM OJIarOCKIOHOCTH U
CUMIIaTHH 11aps, TOT, KTO BeJIET CBOIO COOCTBEHHYIO UTPY, HOCPE/ICTBEHHBIN UeloBeK; 3) nypycao-
Xama, HeCMOTPS Ha IaHHOE €My MOPYyYEHHUE, HE BBITIOIHAET €r0 TOJHKHBIM 00pa30M — HU3IINH u3
JIIOIEN.

«ArHH-TTypaHb» (IypaHbl (CAHCKP. - «JIPEBHUE MpEIaHUs») UMEIOT OONbIIOE 3HAYCHHE B
JIpEeBHEUHIMICKON uTeparype. [lypaHbsl 1ensTcs Ha «BEJIMKHE», WU «Maxa-IypaHbD», U «BTO-
pPOCTENEHHbIE», WIH «yHalypaHbl». ATHU-IIypaHbl BXOIAT B HauOosee OOIEnpUHATBIN CIIHCOK
- Maxa-niypaHnsl. B HUX rOBOpUTBHCS O ClIEUAIBHBIX TOCJIIAHHUKAX, KOTOPBIX OTIPABIISIN C OIIpe-
JICJIEHHBIM 3a/IaHUEM BO Bpaxkeckoe rocynapctso. llocos, BeicTymnas nmepen mpaBUTENEM 3TOTO
roCyJlapcTBa, JOKEH OB YBaXKUTEIBHO OT3BIBAThCS O CBOEM IOBEIIUTEINE, a TAKXKE O ero Bpare,
U TaKuM 00pa30M BBICHUTH, Ha YblO0 CTOPOHY B JIEHCTBUTEIBHOCTH CKJIOHSETCS OOLIECTBEHHOE
MHEHHE B cTpaHe. UToObl y3HaTh MpaBIy, OH MOT IPUTBOPUTHCS KyMIIOM, BPAuyOM HJIM KEM-TTH00
npyrum. Eciiu moconbcTBO Teprieno (uacko, apb J0HKEeH ObLT B3AThCA 3a opyskue [11, c. 305].

[Tocosn BbIMONHAN pa3HOOOpa3Hble KOMIETEHIMH. 3aKoHOAaTeIb MaHy NpuUBel NepedyeHb
3TUX (QYHKIUI: 0OBsBIEHUE BOMHBI WM MHUPA; 3aKIIOUEHHE COI030B, CELECCUU; MPEeKpalleHue
OTHOILIEHUH C TeMH, KTO HEOJIaroCKJIOHHO OTHOCUJICS K €ro CTpaHe; BCTYIUIEHHE B BBITOJHBIC
AJbSHCBI, €CJIM TOTO TPeOOBaJIM MpaKTHYECKass HEOOXOAUMOCTh U OOCTOSITEIbCTBA; BbISICHEHUE
XapakTepa ¥ pazMepa CUJI IPOTUBHUKA, €0 COIO3HUKOB, CTOPOHHUKOB U BPAaroB; OCTOPOKHOE I10-
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BEJICHHE B IPYTUX CTPAHAX; TOCTIXKEHUE IPYKObI TOMKHOCTHBIX JIUI, CTY>KUBIINX TPOTHUBHUKY
M3yYeHHE BOCHHBIX CHUJI, CBEIEHUIN O KPEMOCTAX, apCeHaaaxX, apMHUH, caObIX U CUIIBHBIX CTOPO-
Hax MPOTUBHUKA, a TAK)KE€ MECTHOCTH, YEPE3 KOTOPYIO MPOJIEral MMyTh BO BPAXKECKOE FOCYIapCTBO
[11, c. 307], [9, c. 239]; HaxoasCch MpHU IBOpE Bpara Mocos AOKEH ObUT cBOOOTHO 0o0IIaThes €
MPEICTAaBUTENSIMH BCEX CIIOEB O0IIEeCTBAa U TAKUM 00Pa30M MOMBITAThCS MOHATH, HACKOIBKO MO~
JaHHBIE BEPHBI CBOEMY IMPABUTEINIO; €CIM COOp HaJIeKHOW MH(POPMAIIMKM OTKPHITO HE yAaBacs,
MOCOJI MOT U3MEHUTh BHEUTHOCTD U MOYYUTh CBEJIEHUS O Joasx, apmun U napctse (KA. 1.12.17)
[10, c. 38-39].

[Tocnapl MOIMIM BCTYNUTh HA TEPPUTOPUIO MHOCTPAHHOTO TOCYAAPCTBA, TOJBKO MOJIYYHMB
MpEeIBAPUTEIILHOE pa3pellIeHne OT CBOEr0 rocloAnHa — MaBbl rocyaapcrsa. Ilocna npuHuma-
JIM yBaXKUTEIBHO M Ca)Xalld PAIOM C TPOHOM. B TO e Bpems 1oCcoi TeprenruBO CHOCHII JII00ObIe
ockopbrnenus. EMy 3amaBanuich BOIPOCHI O 310pOBbE TNIaBbl TOCYapCTBA-MIPOTUBHUKA HIIH COKO3-
HUKa, 3aTe€M BBICIYIIMBAJIOCh €ro nocnanue. [lociaam 3anpeiianock ocraBarbCsi HA TEPPUTOPHUU
BpPaXKECKOT0 rOCy/IapCcTBa JOJbUIE YCTAHOBIEHHOTO INIABOW rOCYJapCTBa CPOKA; MY CJEI0BajIo
cnarb B onuHouyecTBe B yeauneHHoMm mecte (KA. 1.12.17) [10, c. 38-39].

Paznuuanuck Tpu OCHOBHBIX paHra AUIUIOMaTHYECKUX areHToB: 1) nonHomounwvle nocivl,
2) MOCHBL, «UMerwue 02paHuierHble NoTHOMouus» U 3) TIOCIbI, «nepedaroujue nocianusny (T.e.
2onywl). [Tocnbl mepBHIX ABYX PAHTOB CHAOXKAIHUCh MOAPOOHBIMU HHCTPYKIIUSMU, KOTOPBIE OTpe-
JEJSUTU UX TIOJTHOMOYHS. 3aKJIIOUeHHE JOTOBOPOB O MHUPE U OObSIBICHNE BOMHBI OBLIIN UCKITIOYH-
TeIbHON MPEeporaTuBOi MOJTHOMOYHBIX MTOCJIOB, TAK KaK CUUTATIOCh, YTO UMEHHO OHHU B HanboJee
MOJTHOM Mepe MPEeACTaBISAIOT 0c00y U TUYHOCTH IIaBbl TOCyaapcTBa. Ha mocinoB Bo3naraiuchk u
JIpyrie MHOTOYMCIIEHHBIE 005 I3aHHOCTH: COJCICTBHIE B pPealn3allii YXKe 3aKII0YEHHBIX JOTOBO-
POB M HA/A30p 3a UX UCIHOJHEHUEM, NIPUHATHE MEP K PA3BUTHIO JPYKECTBEHHBIX OTHOUIEHUN U
T.11. POpManbHO MOCJBI HE MOIVIM BMEIIMBATHCSI BO BHYTPEHHHE JI€Jla TOCYyJapcTBa, B KOTOPOM
OHM OBLITU aKKpeAUTOBaHbI. Takoe BMEIIATENLCTBO PACCMATPUBANIOCH KaK MHTPUTA U JaKe Kak
mmuoHak. BUHOBHBIE TozIexkanu BhIChUTKE. Ha mene ske Bce 0OCTOsIIO MHAYe: JTUTepaTypHbIe
MaMATHUKU U UCTOPHS CBUJIETEIBCTBYIOT O MHOTOUMCIEHHBIX PEKOMEHAYEMBIX CIIydasiX TailHOU
JUTIIIOMATHUN.

[ToMrMO MHCTPYKIUI TOCOM TMOJydall BepUTeabHbIe TpaMoThl. OH UMeN MpaBO MPUOBITH
B CTOJIMILY TOCYJapCTBa U Ha BpEMs CBOEM MHUCCUU HAaxOAMThCS B HeW. [locibl ¥ TOHIBI MOIb-
30BaJIMCh JINYHOW HETPUKOCHOBEHHOCTHIO: «llyckaili Meun oOHa)KeHbI, yCTh POJUYU JIeXKAT B
KpPOBH, TyCTh pe4H OpaHHbIE 3ByYaT — Helb3s mociania yousars» ([langarantpa). [12, c. 41-42],
[13, 475 c.] [Tocnbl MO UMETh TIpH cebe MEeHBIH, JOPOKHBIE BEIIU, U3AENUs CBOCH CTpaHbl,
KOTOpbIe He obnaranuchk nouuuHoi. [lonyduBuieMy npusHaHHE MOCTY MPEAOCTABISIIOCH TPABO
CHOIIIEHHS CO CBOUM TOCYJIapeM.

3axiroueHHbIE TIOCTIOM JIOTOBOPHI MOJUIekKAIH Tocneayromei parudukanuu. Mcnonnenue
JIOTOBOPOB 00€CIEeUMBaNOCh MOCPEICTBOM OOMEHA 3aJ0KHUKAMH, KIATBAMU U TOPYYHUTEIb-
CTBOM, @ TaKK€ MEXANHACTUHHBIMHA OpaKamH.

HcToxm 10roBOpHOro npasa u Bonpocs! BoiiHbl B /[peBHeid Unauu. B [[pesueit Unaun
CJIOBa MIEPETOBOPHI, YOSXKICHHE, IPUMHUPEHUE, YTPO3a BOMHBI, IUIJIOMATHS SIBISIOTCS IEpEeBO/Ia-
MU TEPMHUHOB cama, 0ana, oxeoa u danoa, Haus [11, c. 268-269]. DTH TepMHUHBI JI€KalU B OCHOBE
JPEBHEUHINNCKON TUILIOMATHH.

B 3akonax Many noguepkuBaeTcsi 3HaU€HHE [IEPErOBOPOB, UMEET MECTO MPU3BIB K IEPEro-
BOpPaM «... Kakue Obl HU OBLIM MPOTUBHUKHU y HETO (1aps), CTPEMSIIET0oCs K 3aBOEBaHUIM, BCEX
UX MyCTh MOJUUHAT ... — neperopopamu u npounmm» (3M. VII.107), «... neperoBops! u npouue
— y4eHble BCera peKOMEHIYIOT Ui MPOIBETAHUSI CTpaHbl eperoBopsl u cuiry» (3M. VII.109)
[9, c. 245].

B «ArHu-nypaHax» roBOpUTCS, 4TO IUILJIOMATHUS JIyYllle, YEM OTKPBITHIII BOCHHBIA KOH-
¢nukt. JlumnnoMaTreit 3aHUMAaNUCh CeIMaNbHbIE TOCIaHHUKH. KayThiibsl, MOHUMAIOIIUNA UCTHH-
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HBII CMBICH AUIUIOMATHH CUUTAIL: HAlisl — JUIIIOMaTUsl — 3aBOroeT BCro 3emuito [11, c. 269]. Kay-
TUJIbSI OCHOBBIBAJ JAUIIJIOMATHIO HA CEMU dJIeMEeHTax (npakpumu): 1) ceamun (1apsw), 2) amamos
(MuHHCTPBI), 3) darcananada (HApCTBO), 4) dypea (KpenocTh), 5) kowa (COKPOBUIITHUIIA), 6) OaH-
oa (apmusi), 7) mumpa (coro3uuku) [11, c. 275]. KayTunes orMedan, 4To BEpXOBHAs BIACTh 3U-
JKAETCS Ha B3aUMOJICHCTBUU CBAMU C APYTUMU MPakpuTh. KayTuibs BeIIEISET YEThIPE TIIaBHBIX
CpeICTBa MOIUTUKUA: MUPHBIE MEPEroBOPHI, MOAKYI, CESHHUE pa3opa M OTKPHITOE HamaJeHHeE.
Jlanee oH Ha3Bal MATh PA3HOBHUIHOCTEH MHUPHBIX MEPErOBOPOB: BOCXBAJICHUE MONOKUTEIHHBIX
KauecTB MMPOTUBHUKA, BBIIBUKEHHE POJACTBEHHBIX CBS3€H C HUM, YKa3aHUE Ha B3aUMHBIE BBITOJIbI
JUTst 00€UX CTOPOH, Ha OJIaronpusTHBIA UCXOJ, Moada JINYHOTo pumMepa. [141h pasHOBHIHOCTEH
MUPHOHN TOJUTHKH MEKTYHAPOIHBIX OTHOLIEHHH Ki1acCU(UIIUPOBAHBI:

1) paccMOTpeHHEe AOCTOMHCTB M HENOCTAaTKOB POAA, T€X JIMI, C KOTOPHIMU MPUXOAUTCS
UMETH JIeTI0, UX TIOBEJEHHS, XapaKTepa, 00pa30BaHus, UMYIIECTBEHHOTO MOJIOKEHHUS U T.J.; XBa-
Ja ¥ 0JOOpPEHHE COCTABISIOT MOJUTHKY BBIIBIKEHUS MOJOKUTEIBHBIX CTOPOH ITHX JIUIL, €CIH
MOJIOKUTENILHO OTO3BAThCSI O TOM YETIOBEKE, C KOTOPBIM BEIYTCs TIEPErOBOPHI, OH, €CTECTBEHHO,
pacronaraeTcs K Tebe U HIeT Ha KaKue-T0 YCTYIIKH;

2) BBIABMKEHHE JIMYHBIX CBSI3EU MpEAIoaraeT MUCIMOIb30BAHUE POJCTBEHHBIX CBS3EH IO
OTILy, MaTEpH, CBSA3EH MO yUUTENSIM, TyXOBHBIM HACTaBHUKAM, TIO CEpACYHON apyx0e; 3T0 HEoO-
XOJIUMO ISl OObEAMHEHUS YYaCTHUKOB MEPETOBOPOB;

3) BBIABMIKEHHE B3aMMHOM TMOJIb3BI CBOCH U UY>KOW MapTUU; B3AUMHOCTbH MOJB3bI U yCIyT
BBICOKO BOCXBAJISIETCSI, €CIIH JI€JI0 WJIM MEPOIIPUSATHE BBITOIHBI JIJIS BCEX;

4) ykazanue Ha Oymyliee ONarompusTHOE Pa3BUTUE COOBITUN COCTOUT B MOAYEPKUBAHHUH
TOTO, YTO €CJIM MPOU30IIET KaKoe-Iubo coObITHEe, TO 00€ CTOPOHBI MOTYT HaJEesThCS Ha MOJe3-
HBIE U3MEHEHUS;

5) MUYHBIA TPUMEp CUUTAJCS MIATON Pa3HOBUIHOCTHIO MHUPHBIX MEPETOBOPOB; B «ApTxa-
nracTpe» Mpeagaragoch UCONb30BaTh 3akioueHue: «Beas or Toro-to 06oum Ham OyzeT monb3a
JUTSL TAKOM-TO 11eTH (BEAb YTO S, TO U ThI), IOATOMY YTO Y MEHS (Temeph) eCTh, TO U TeOe HY>KHO B
CBOMX IIeJIsiX mpuodpectu» [6, c. 273, 275-276]. B Tpakrare copeprkanach onpeaeaeHHas MeTo-
JOJIOTHUSI M METOJIMKA TTOTUTHUECKOTO MOBEACHUS B MEKTOCYIaPCTBEHHBIX OTHOIICHHSIX.

CornacHo Ha3BaHHOMY TpaKTary, JeJIaMU MOcIia ObUTH «UCTIOTHEHHUE TTOCOIBCTBAY, COOIIO-
JIEHUE 3aKITIOUYEHHBIX JIOTOBOPOB, MOJIEpKaHUE MPECTIKa, MPUOOpPETeHHne Apy3eil, MOAroBop,
CCOpBI COIO3HUKOB, TaliHas MepEenucKa BOICK, MOXUIIEHNE POJCTBEHHUKOB U (Bpara), CBeICHHs,
MpPUOOpPETEHHBIE OT IIMTUOHOB, XPaOPOCTh, PACTOPKEHUE COTTAIIIEHHH, a TaK)Ke MPUMEHEHHE Takl-
HbIX cpeactB» (KA. 1.12.17) [10, c. 38-40] [2, c. 70]. OCHOBHBIMU METO/IaMH1 BHEIIHEN MOTUTUKH
B MEKTOCYIapCTBEHHBIX OTHOIICHUSAX CTAJIH «MUp, BOMHA, BBDKUAATEIBHOE MOJIOKEHUE, HACTY-
TUICHHE, ICKaHHUEe 3alllUThI U ABOWCTBEHHAS TOJIUTHKA»; KMUPOM CUUTAETCS 3aKIIIOYCHHE JJOTOBO-
pa, CBSA3BIBAIONIETO (00€ CTOPOHBI)», BOWHOIO — MPUUWHEHUE BPE/IA, BBKUAATEIHHBIM MOJIOKEHU-
eM — npeObIBaHue B 0e3pa3IMuyHOM COCTOSIHUHU, HACTYIUICHUEM — MPUHATHE Mep (K HalaJIeHHIo),
COI030M — MpubOeraHue K MOMOIIN APYTUX, TBONCTBEHHON MOJUTUKON — UCIIOIb30BaHUE TO BOK-
HBI, TO MUpa (cMoTps 1o obcroarenscTBam) (KA. XI1.163.2) [10, c. 438-441] [2, c. 70-71].

«ApTXamactpay MpeAoCTaBIseT PEKOMEHIAllMU, KaK 3aKI04aTh COO3bl U JOTOBOPHI;
MPUBOAMT UX KIACCU(PHUKAINIO; TIEPEUUCTSET FrapaHTUU TOTOBOPOB: KIISATBA, IOPYYUTEIHCTBO, 3a-
JIOKHUKH; 1ae€T HACTABIEHUS 10 UCTIOIH30BAHUIO IIITTUOHOB M TAWHBIX CPEJCTB, CESTHUIO CMYTHI U
npou. (KA. VII.122-123.17) [10, c. 352-357].

Crnemyer OTMETHUTh, YTO MHTEHCHUBHBIE MEXIyTrOCYJapCTBEHHbIE OTHOIICHUS MPUBETH B
Wuanu K ToMy, 4TO 37I€Ch 002080pHOE Npaso TIOIYYUIIO IIUPOKOE Pa3BUTHE U MOAPOOHOE pe-
[JIAMEHTHUPOBaHKE. Pa3nmuyanucey JOrOBOPHI NUIMJIOMAaTHYECKHE, TO €CTh 3aKII0UYaeMbIe B MUPHOE
BpEMSi, U JOTOBOPBI, MOPOKIEHHBIE BOMHON. Cpeau MepBhIX BhIAETSIIMCH JOTOBOPHI MO YCIOBU-
eM (BpeMeHH, MecTa JIEHCTBUS U 11eNin) U 0e3 yCIOBHUil — paBHbIE M HEPaBHbIE, BHITOJHBIC U HE-
BbITOHBIE. KO BTOpO# KaTeropuu OTHOCHIIUCH: JIOTOBOPHI, TPEyCMaTPUBAIOIINE BHITUIATY JaHU;
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JIOTOBOPBI 00 YCTYyTKe TEPPUTOPHUH U TIpaBe cOOpa HAJIOTOB; IOTOBOPHI O MIOMOIIHM, O3HAYABIITHE
Ha Jiesie ycTaHoBleHue BaccanbHbIx oTHOIeHui (KA. XI1.162.1) [10, c. 436-438]. OTka3 oT Mex-
JYHapOJHOTO JIOTOBOpa JOJKEH OBl ObITh MOTUBHpPOBaHHBIM. B JIpeBHeit Unaun daxtruecku
Hayaa popMHUpOBAThCS MPHUHIIMIL pacta sunt servanda.

B npeBHenHaAMiicKO# AUMIIOMAaTHH OOIBIIOE 3HAYCHUE UMEITH Pa3INuHble HHTETPAllMOHHBIC
00BbeTMHEHUS — aJIbSTHCHI (CO03BI), UX KIACCH(PHUIIMPOBAIN MO 0OBEKTY, CTaTyCy CyObEKTOB, eH-
CTBHUIO BO BPEMEHH, KOTOPBIE CKJIABIBAIUCEH KaK PE3yAbTaT MUPHOTO JI0TOBOPA. ANBSHCHI MOTJIH
OBITH BPEMEHHBIMU — 4a1ACAHOXU Y TIOCTOSIHHBIMU — CIUXA8APACAHOXU, 0O0IOIHO BBHITOTHBIMH,
IOPUAMYECKH OTPAaHUYHMBAIOIINMU, BACCAIBHBIMHU, JIP.

ApTxarractpa Ha3bIBaeT CIEAYIONIYIO KJIaCCU(PHUKAIIINIO MEXTyHAPOTHBIX TOTOBOPOB:

1) ammamuca canaxu — MUp, 3aKTFOYEHHBIA HA OCHOBE TIepeiadl INYHOCTHU 1apsi, OTpee-
JICHHOTO KOJIMYeCTBA/BCEX BOWCK, BETbMOXHBIX CAHOBHUKOB, KEH MOOETUTEIIO;

2) nypycanmapa CaHIXy — Hau4Ke 3aJ0)KHUKOB (aMaHaT) KaK rapaHTUU UCIIOTHEHHS CO-
I03HHUECKHNX 0053aTeNbCTB: BOCHAUAIbHIKA, HACTIEIHUKA MTPECTOA, [JapeBUYa, JKEH;

3) adpucmanypyca — Mup, IO KOTOPOMY TEpISIIEMY MOPAKEHUE Pa3pelIanoch OTCTYUTh
CO CBOEU apMHUEN;

4) napukpas/napuxpatia CaHIX1 — MOHETAPHBIN COI03 HA OCHOBE BBIKYTIa Ka3HOM, CIIOHaMH,
JIOLIAABMHU, APYTUM TOBAPOM;

5) ynaepaxa cannxu — MUp ¢ TPeOOBAHUSIMH KPYHHBIX COOpOB, MHOTOUHCIICHHBIX IJIaTe-
JKeH;

6) cysapHa caHIXW — MUP, OCHOBaHHBIN Ha BBIMJIATe KOHTPUOYIINI I€HbraMH, 3aJI0)KHUKA-
MU (KCHIIIMHAMH ),

7) kanana caHAXYU — MUP, TIPEyCMATPUBAIOIINI HETOMEPHO KPYITHYIO KOHTPUOYIIHIO;

8) aducma canaxu — mepeaada 4YacTH 3€MJIM, BCE TEPPUTOPUU C YaCThIO HACEIeHHs, 3a
UCKJTIOYEHUEM CTOJIMIIBI;

9) yyuuna canIxu — MHp, 3aKITIOUEHHBIN Ha OCHOBE YCTYNKU TEPPUTOPUH, C KOTOPOIL Mpe-
BapHUTeNIbHO coOpaH ypoxail. [Tognexaniyto nepenaue TeppUTOPHUIO BRIOUPAET OOk ICHHBII;

10) anaxpas/asa-kpaiia caHIxu — MHUp, NPEIOCTABISAIOMINN CBOOOAY B OOMEH Ha OTAady
YpOXKaes;

11) napubxycana, xunacanoxu CaHAXU — MUP, COCTOSAIIUN B O0CIIaHUU JaTh OOJbIIE, YeM
poxnaet 3emus [11, c. 281-282].

Wuaniickuii nucatenb, aBTOp Y4eOHUKOB MOJIUTHUKH, TOCYIAPCTBEHHOT0 UCKyccTBa KamaH-
JlaKka, >KUBIIUHK B IEPHOJ paHHECpeIHEeBEKOBOM MHanu, KacCupUIIMPOBaT MEeXAYHAPOIAHbIE J10-
TOBOPBI:

1) xanana cannxum — MUpP MEXIY ABYMsI CTOPOHAMHU C MOTEHIIUATHLHO PABHBIMU BO3MOXKHO-
CTSIMU;

2) Mup, 3aKIIOYEHHBIN C MPEATIOKEHHUEM TTOIaPKOB;

3) canmana caHIXM — MUP, 3aKIFOUEHHBIM Ha MAaTPUMOHHAIBHBIX OCHOBAX, KOrjaa mo0eau-
TEJIO OTAAETCS B KEHBI 104b MOOEKIEHHOTO;

4) caneama canAXu — 30JI0TOM MU, 3aKIII0YAETCS TIPU APY>KECKOM YPETryIUPOBaHUU CTOPO-
HaMU MX Pa3HOITIACHIA;

5) ynauiiaca caHIX¥ul — IOTOBOP 3aKIFOYAETCS HA OCHOBE MPEIBIIYIINX TOTOBOPEHHOCTEH;

6) IOTOBOP COIO3HUKOB, COTVIAIIIEHHE, KOTOPOE 3aKJII0UAeTCsl Ha OCHOBE I0OPOTO B3aUMOTIO-
HUMaHUS ¥ OKUJAHUI TOTO Ke B OyayIiem;

7) camiioea caHIX¥M — TaliHbIe JOTOBOPEHHOCTH JIByX COIO3HUKOB 00 0XKH1aeMOil BBITO/IE OT
00111er0 00BEKTA;

8) nypywanmapa caHIXu — MUP C 3aT0KHUKAMH,

9) aopucmanypywa canixu — MUp, KOTOPbI TpeOyeT onpeAeeHHbIX IeHCTBUI OT OAHOM
CTOPOHBI, HO HE TpebyeT TOro ke OT JAPYTOii;
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10) aoucma canaxu — MUp € YCTYIIKOH TEPPUTOPUH;

11) ammamuwa cannxu — BaccajJbHbI MHUpP, KOTOPBIH 00s3bIBa€T MOOEKICHHOTO MPEIo-
CTaBIISATh CBOIO apMUIO MOOEAUTEIIO MO €ro TPeOOBaHUIO it 60PbOBI C Bparom;

12) ynaepaxa cannxu — 6e30roBOpOYHast yCTYINKa MOOSTUTENIO 110 KaKUM-HUOY/Ib BOIIPO-
cam, ONpeJieJIeHHbIM CaMHUM T00eIuTeNeM;

13) npamuxputia canaxu — MUp 3a IEHbI'M, KOTJIa BCE 3JIEMEHTBI CyBEpEHUTETa IPOUTPaB-
LIMM [TOKYTIat0TCS;

14) yuyuna canaxu — MUp, JOCTUTHYTHIH LIEHOM 3HAYMTEIBHON TEPPUTOPHATIEHON YCTYTIKH;

15) ckanoxonanetia canixy — MUp € TapaHTUEH yIUIaThl B Oyay1eMm;

16) napubxycana canaxu — «y3y(ppyKTHBIH MUP» — MUpP C OTAa4el yporkasi IO BCel TepHu-
topuu [ 14, c. 249]

BuHBINA yUEHBIN-IOPUCT, UCCIIEN0BATENb HCTOPUN MEXIyHapoHoro nmpasa O.B. byTkeBuu
Ha3bIBACT YKA3aHHBIE CAHIXH —

1) ammamuca canaxu — Mup, KyIUICHHBIH 1IEHOH cBOel cOOCTBEHHOM TUYHOCTH;

2) nypycanmapa CaHIXU — MUP C MPEIOCTABICHUEM APYTHX JIUIL;

3) aopucmanypyca — mup 6€3 3aJ10KHUKOB,;

4) napukpas/napuxpaiia CaHAXA — MUP-BBIKYTI;

5) ynaepaxa canaxu — MUp ¢ TpeOOBaHUSAMU;

6) cysapna canaxu — 30J0TON MUP;

7) kanana caHAXU — MUP HUIICHCKU;

8) aoucma caHIXu — MU C YCTYIIKaMH;

9) yuyuna canixu — MUp TOTO, KTO UCTOLICH;

10) anaxpas/asa-kpaiia caHIXu — MUpP C OTJa4eil BHaeM;

11) napubxycana, xunacanoxu CaHAX1 — MUpP, KOTOPBIN BpeauT Bpary [14, c. 249-250].

Knaccudukamus anssacoB ukmutapa B.P. Pamayanapsl cxonHa ¢ knaccudukanueit Kay-
k. [locneqHuii yka3plBaeT Ha allbSHCBI KAPMACAHOXU — MUINTAPUCTCKUE U AHABACUMACAHO-
xu — tepputopuansusle [11, c. 281-282].

KayTunpst yka3bIBaeT, 4To canoxu — COX03 WK 00beIMHEHUE TOCYapCTB MOXKET ObITh 3a-
KJIFOUEHO B (hopMe MUPA, IPUMHUPEHUS, MUPA HA OIPEEICHHBIX YCIOBUAX; PU3HABAIOCH HAPY-
IIEHUE YCIOBUIA MUPHOT'O JOrOBOpa U BOCCTAHOBIIEHHE MHPA, €CJIM OH ObLT HapymieH [11, c. 283].
I'pexam Takke OBLIO M3BECTHO MHOXECTBO (DOPM IOPUAUYECKOTO OTPAHUYEHUS OJTHUX TOJIMCOB
apyrumu [15, c. 55].

Crnenyer OTMETUTh, UTO 00S3aTE€IbHON YaCThIO MEKIYHAPOIHOTO J0rOBOpa OblLI MPHU3BIB
(unsoxayuu) x 6oram ob6enx cTopoH. HacTe JOroBopa OTBOIMIIACK JJIs IEPEUYHsI TeX OOroB, KOTO-
pble MPU3BIBAINCH B CBUCTENN JOrOBOPa U JOJKHBI ObUIM TapaHTUPOBATh ero coOtonenue [14,
c.262].

B /[lpeBHeit MH1uu KOpeHHBIE W3MEHEHHMsS OOCTOSATENBCTB, OOYCIOBHBILUX 3aKIIOYCHHE
MHUPHOI'O JOrOBOPAa MJIM CYLIECTBOBABILUX IPU €r0 3aKJIIOYEHUH, MOIVIM OKa3aTh BIUSHUE HA OT-
Ka3 OT MEXJIyHapOJHOTO JIOTOBOPA, YTO O3HAYAET CYLIECTBOBAHHE KIIAy3YIbl rebus sic stantibus.
CornacHo KayTtuiiee, eciu cnaboe rocyiapcTBO OKa3ajloCh BBIHYXIEHO 3aKIIOYUTH JOTOBOP O
IIPOTEKTOPATE C CUIIbHBIM I'OCYIapCTBOM, HO BIIOCJIEICTBUN OKPEIIO U MOXKET OTKa3aTbCs OT 3a-
BUCUMOCTH, TO OHO UMEET IPaBO 3TO CAETAaTh U MOKET Pa30pBaTh MPEAbIAYIINE 0053aTeIbCTBA
(KA. VII.122-123.17) [10, c. 353-355].

B /IpeBHeM Mupe OTHOIIEHHUS BOMHBI OBUIM OJIHUM U3 BHJIOB MEXYHAPOIHOTO OOILICHHUS.
ITo MHEHUIO HEKOTOPBIX HUCCIIEN0BATENEH, «3aKOHBI BOMHBI COCTABIIAIOT SIIPO MEXKIYHApOIHOTO
IpaBa, I03TOMY UCTOPHS ATOTO MPEAMETa HE MOXKET ObITh U3yUeHa C JIETKoCThI0. McTopus npasa
BOMHBI HAXOJUTCS €IlIe B CTaJUM CBOEro (pOPMUPOBAHUS U €lle T0JDKHA ObITh HamucaHay [14, c.
310].

B Wuaun Bropoii nosioBuHs!l I ThICSYENneTHs 10 H.3. U B IIEPBbIE BEKa H.J. BECbMa pa3BH-
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TBIMU OBUIH HOpMbI 601iHbI. 3aKOHBI MaHy BBIAEISUIN BOWHY Kak ¢popMy (MeTox) noautuku (3M.
VIIL.160). BMecTe ¢ TeM peKOMEHI0BaJIOCh «JIeNIaTh MOMBITKY OJ0JETh Bpara MUPHbIMH IEpero-
Bopamm» (3M. VII.107). I1pu3bIB npenpuHATH MONBITKY MUPHOTO pa3pelieHns KOH(INKTA - Xa-
paKTEpHOE SIBJICHUE AJI1 MEKIAYHAPOAHBIX OTHOLIEHUI U MeXAyHapoaHoro npasa JpesHeit Un-
aun: «OTKaXHUCh OT OUTBBI, Belb BOWHA HE 3aCIIy’KUBACT OI00PEHMS HU NMPH KAKUX YCIOBUSIXY;
€CJIM «MHMPHBIE IEPETOBOPHI TEX, KTO BCAYECKUMU CPEACTBAMU CTPEMUTCS K MUPY U HE JK€JIaeT
BOMHBI, OKOHYATCSI IPOBAJIOM, TOT/Ia BOWHA CTAHOBUTCS HEM30exkHOH. Benb 0T mpoBasia MUPHBIX
MEPETOBOPOB BO3HUKAIOT Ipo3HbIe (1ocnencTsusi)» [14, c. 317] u «Bcerna ObITh TOTOBBIMH K BOH-
He, Bceria oOHapyXUBaTh CUILY, CKpBIBAaTh TallHbI, BHICJIEKHBATH ciaaboctu Bpara» (3M. VII.105)
[9, c. 245, 253], [6, c. 247]. «AprxawmacTpa, ni1 Hayka nolIuTHKN» yKa3blBaeT BOMHY KaK METOJ
BO BHEIIIHEH IOJIMTUKE; «BOWHA — MPUYMHEHNUE BpPENa»; AOIMYCKAET «IBOWCTBEHHYIO IOJIUTHKY
- UCTIOJIb30BaHKE TO BOMHBI, TO Mupa» [6, c. 307]. Unaycsl paznuyanu penpeccaiiu U cOOCTBEH-
HO BOMHY. Hauaiy ee j0oKHO OBLIO MpEIIecTBOBATh MpPEAbsABICHUE yabTUMaTyMa (pratapa).
TosbKo mocie 3Toro cieaoBano opunragbHOe 00bsBIeHNe BOWHBL. OHO BIEKIIO 32 cO00i pa3phIB
PEryJspHBIX IUIUIOMATHYECKUX OTHOLICHUH, HO HE UCKIII0YaJIo OOMEHa CIelMalbHbIMU MUCCH-
AMHU. [IoroBopsl, 3aKJIIOUEHHBIE 10 BOMHBI, IEpecTaBaId JeHCcTBOBaTh. [lonaHHbIE BOIOIOIINX
CTOPOH JIMLIAIUCH IPaBa «JIPYKECTBEHHOH 3alUThD. TOProBIIs ¢ HUMU U JIpyTrue (GopMbl CHOILIE-
HUI paccMaTpUBaIMCh Kak Bpax1eOHbIN akT. [1o1aHHBIX MPOTUBHON CTOPOHBI, TOCKOJIBKY OHH
OKa3bIBAJIMCh JIUILIEHHBIMU IIPABOBOM 3aILUTHI, MOXKHO ObLIO OpaTh B IUIEH U Jaxke youBarh. Mx
UMYIIECTBO MOIVIO OBITh KOH(HUCKOBAHO, a J0MA Pa3pyLICHbI.

B oTHOIIEHMH BEIEHUS BOCHHBIX JEMCTBUM U IPUMEHEHUS OPYKHUsS CYILECTBOBAIM MHOTO-
YUCJICHHbIE OTPaHUYEHUs (IIpaBJa, UCTOPUS CBUIETEIILCTBYET, YTO OHM HEPEAKO HapyIIAJKCh).
Cunranoch HEIOMyCTUMbIM yOUBaTh CTApPUKOB, JETEH M JKCHIIUH, a TaKXXe MapJIaMeHTapueB U
ClaBIIMXCS B IUIeH. B paBHOI Mepe He JOKHBI ObUIM YOMBAThCSI paHEHbIE (B 3aBUCUMOCTHU OT
Xapakrepa U TsbkecTH paHeHus). B 3akonax Many unraem: «IlycTh He yOuBaeT HM COLIEIIIETO
Ha 3eMJII0 (€CJIM CaM OH OCTAJICSl Ha KOJIECHUIIE), HU CJIOKUBILIETO PyKH (C MOJIBOOH O MOIaje) ...
HU CUJISILETo, HU roBopsiiero «s TBoi» (3M. VIL91) [9, c. 243]. Hu cnsero, HU TOTO, Y KOTO-
pOro HET KOJIBYYTH, HU Haroro, HU 0€30py>KHOT0, HU HE CPaXKaroIlerocs, a (TOIbKO) CMOTPSLIETO,
HU cpaxatouierocs ¢ apyrum (3M. VIL.92) [9, c. 243]. Hu y Toro, y KOTOpOTro CIIOMaHO OpY’KHeE,
HU MOpa)kKeHHOTo (00JIe3HBI0), HU TSHKEJIO0 PAaHEHHOTO, HU YCTPAIIEHHOr0, HU 00paTUBIIErocs B
oerctBo (3M. VIL.93)» 9, c. 243]. He mouiexxanu 3axBary ¥ pa3pyLICHUIO XpaMbl U JPYTUE KYilb-
TOBBIE COOpYKeHUs. VIX XpaHUTENN, paBHO KaK U XPaHUTEIU MOCTOB, KOJIOALEB U T.II., MIOJIb30-
BaJIMCh HENIPUKOCHOBEHHOCTBIO. JTO KaCcAJIOCh U HEKOTOPBIX IPYIHMX Kareropui HaceneHus. Bee
OHH INpHU3HaBAJIUCh HeKOMOaTtanTamu. [IpenycMarpuBain JeiicTBOBABIINE HOPMbI MEKIYHApPOI-
HOTO IIPaBa U HEKOTOPbIE OTPAHUYEHUS B BHJIAX OPYXKUS U CIIOCOOAX MX MCIIONb30BaHus. Te ke
3akonbl Many coaeprkanu npaBuio: «Korma cpakaeTcst ¢ Bparam, 1ycTh He yOUBaeT Bpara HU
BEPOJIOMHBIM OPY>KHEM, HU 3yOUaThIMU CTpPESIaMH, HU SIOBUTHIMU, HU UMEIOIIMMHU HAKOHEUYHHKH,
packanennsie B orae» (3M. VIL.90) [9, c. 242]. IlnenHsIx, coracHo nmpaBuiaMm Maxabxaparsl,
Hellb3s yOUBaTh, a T€ U3 HUX, KTO OB paHEH, 1aXe 10JKHbI ObITh OTIYIIEHBI Ha cBOOOy. UTO Ka-
CaeTcsl UMYILECTBA Bpara, TO €ro 3aXBaT BO BPEMsI BOCHHBIX JEHCTBUI CUMTAJICS IPABOMEPHBIM.
Ot0 OblIIA 3aKOHHAs 10OBIYA, YaCTh KOTOPOH MMOCTYTaa apo, a Apyras — TeM, KTO €10 Herocpe/I-
CTBEHHO OBJIaJie]. 3AKOHHBIM CUMTAJICS M INUOHAK. Ho UM He MOmM 3aHMMAThCs MapiaMeH-
Tepbl. MlHaue OHM JMIIANNCh HENPUKOCHOBEHHOCTH. Bororomniye cTOpOHBI HEPEAKO pa3pellaiu
MHOCTPAaHLAM BeCTH TOProsito. C 3TOM 1ENIbI0 UM BBIIABAJIUCH CIIELIMAIIBHBIE JOKYMEHTBHI.

B 3akonax MaHy roBoputcs: «ciaeayeT Bcerna ObITh TOTOBBIM K BOWHE, BCeria OOHapyKHU-
BaTh CUJIY, CKPBIBATh TalHBbI, BHICIIEKHUBATH c1aboctu Bparay (3M. VII.102); «Beck Mup cTpamur-
Cs1 BCET/1a TOTOBOTIO K BOMHE, [I09TOMY BCE JKMBBIE CYIIIECTBA CIEAYET OAUYNHUTH UIMEHHO CUIION
(3M. VII.103) [9, c. 244] [6, c. 324-325].

Tpaxrar «AprxamacTpay OpaxmMaHa U rocyapcTBeHHOro aearens KayTtunbu He u3Bemniaer
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0 MpaBWJIaX BeJCHHs BOWHBI, 3aKPEIUICHHBIX CBALICHHBIM 3aKOHOM. OIHAKO pacCMaTpUBaeT «...
«JIep3HOBEHHOE» 3aBOE€BAHUE, KOTOPOE MPOTUBOINOCTABIIACTCS «CIPABEIJIMBOIN» BOWHE KaK Hau-
Oosnee BbITOHOE U skenarenbHoe» [16, c. 120-121]. KayTunbs — raBHBIM COBETHUK UMIIEpaTopa
Yangparyntel Maypeu (321 — 297 rona 0 H. 3.) «... COBETYET C/eNaTh MOOEKISHHOTO I1aps Bac-
CaJioM U MpOSIBIISET ceOs CTOPOHHUKOM F'YMaHHOTO UMIepranu3May [16, c. 121].

B pamkax paccMaTpuBaeMoil TeMbI ClI€AyeT OTMETUTh, YTO MHCTUTYT HEUTPAIUTETA rOCY-
JapcTBa ObUT M3BECTEH MEXTyHapoaHoMY npaBy Jpesneit Mnauu. KayTunes cuuran, 4ro gydine
npuOETHYTh K HEHUTpaIUTETy, 4eM K BoiiHe. [IpuMeHUTENbHO K PEeBHEUHAUNCKOMY OOILIECTBY
BBIICTISIIOT TPU BHUJIAa HeWTpanurteTa: 1) cmxana (MondanuBoe coOmofeHue), 2) acana (0TKa3 ot
arpeccuBHbIX AeWcTBUil), 3) ynexuwiu/ynekuiana (HEMOCTOSHHBIN, HEYCTOWYMBBIN HEUTPAIUTET)
[11, c. 286, 296-297], [6, c. 231], [14, c. 323]. «Maxabxapara» paznuyaia 4eTbIpe BUa HEHTpa-
auteTa: 1) HEMTpaJuTeT TOro, Ubs MO3ULUS SABISETCS BECOMOM IS pa3BUTHsI KOH(IIMKTA, 2) HEeH-
TPAJUTET TOTO, KTO NPAKTUYECKH HE MOXKET MOBIUATH Ha X0OJ KOH(IIMKTA, 3) HEUTpaluTeT TOro,
KTO MOKET MOBJIUATH Ha X0 KOH(IMKTA, 4) HEUTpaIUTET TOTO, KTO MOJUTUYECKHU c1ad U MOTOMY
JMIIb MOCPEICTBOM CBOMX MaTe€pHaJbHBIX PECYpCOB MOXKET MOBJIMATH Ha X0J KoH(piukra. Bo
BpeMsl BOMHBI HEHTpaJIbHbIE CTOPOHBI MOJIb30BAIUCH BCEMU MpaBaMM, KOTOPbIE BBHITEKAIU U3 UX
MEX/TyHApOJHBIX COIVIALICHUH, TOJIBKO C YYETOM (PAKTUYECKUX OTPAHUYECHUH, YCTAaHOBIEHHBIX
cocTosiHueM BoitHbL. [IpenocTaBienne HeUTpaabHON CTOPOHON KaKUX-THOO0 MPEUMYIIIECTB OTHOM
13 BOIOIOUIMX CTOPOH aBTOMAaTHYECKH MPUBOAUIIO K morepe HeuTpanurera [14, c. 323]. K nHeit-
TpaJIbHOMY TOCYIAapCTBY CJIE0BATI0 OTHOCUTHCS C YBaXKEHUEM U HU OJTHOM BOIOIOIIEH CTOPOHE He
paspenanoch NpyUBJIeyb JaHHOE TOCYJapCTBO Ha CBOIO CTOPOHY.

3akio4enue. VIHCTUTYT MOCIIOB, OCOJIBCKOE MIPABO, UX CTATYC, MTOJIHOMOYHSI, KilacCupu-
KaI1sl UCCIIEIOBaHbl HA OCHOBE JIMTEPATYPHBIX U NUTpadruuecKux UCTOUHUKOB [IpeBHeit Muanu.
K npumepy, B BeIn4ecKHX TeKCTaxX MOCIbl KJIaccu(UIMPOBAHbI HA 1yTa, Yakpa, IPaxuTa; B ApT-
XalracTpe — Ha MUCPULITApTXa, MapUMUTapTXau, l1acaHaxapsl; B PamasHe Ha — nmypycorrama,
MaJIXbsIMaHapa, mypycaaxama. Kaxplii n3 yka3aHHBIX HCTOUHUKOB JIUIIIb JOMOIHAET Ka4YeCTBEH-
HbIE€ XapaKTEPUCTUKU I10CNA, OTpakeHHbIE B JpyroM. IlopTpersl mociaoB GpOpMUPOBAIUCE MO
BIIMSIHUEM MTOTPEOHOCTEN HCTOPUUYECKOTO MEPUOA Pa3BUTHS MEKTOCYIaPCTBEHHBIX OTHOLICHUH.
[Tocnbl B ApeBHEMHIMICKON AUMIOMATHU U BOGHHOM JIeJie UTPajik KpaiiHe BaXKHYIO POJIb.

Knaccugukarus mocinoB couepkKuTcst Ha CTpaHUIax AprxamacTpsl, PamasHbl, ArHu-my-
paH. OyHKINHU [TOCIOB MOXHO MPOCieUTh B 3akoHax MaHy. B 1peBHeMHINNHCKUX MCTOYHHUKAX
YIOMHHAIOTCS] paHTU TUIUIOMaTHYECKUX areHToB. Kitaccudukanus nocioB U3BECTHA M aHTUYHO-
My Mupy. B 3amagHoi TpaauLuu HECKOJIBKO PAHIOB AMIIJIOMAaTHYECKHUX MpeacTaBuTeneii — oona-
JIaBIlIME HaWBBICIIUM PAHIOM, F€pOJIb/ibl, IPECBUPHI, aHT€JIbI, TOHIIbI, UCIIOIB30BAIKCH [V1alIaTan
nim BecTHUKHU [17, c. 248-257].

HccnenoBanue Mokasajo, YTO MOCIbI BHIIOIHSIIN MOPYUYEHHs CBOETO TOCIOIMHA — IVIaBbl
rocynapctsa. [lepBble OblITM 0COOCHHO CMEIBIMU U IPOCBEIEHHBIMY JIFOIbMU. BMmecTte ¢ TeM um
00513bIBaJIOCHh YMETh YUTATh 3HAKHU, UMETh MPHUITHBINA T0JI0C, XOPOIIYIO TUKLHUIO U APYTHE PEIAKUE
KauecTBa, CIIOCOOHBIE OKA3bIBATh BIUSHHE Ha XOJ MEXIyHAPOXKIHBIX OTHOIIECHUH. XOpOUIMHA U
BEPHBIH MOCOJ AOJKEH ObLT BHIMOJIHATH HApALY € IpyTMMHU (DYHKIHSMHU JJOCTABKY JOBEPEHHBIX
eMy MOCJIaHuH, yBaXkaTb MUPHBIE COTTIAILIEHHsI, TOTOBUTh YIBTUMATyMbl, IPUBJIEKATh COIO3HUKOB,
npuberarh B cilydyae HeOOXOAUMOCTH K HHTPUTaM, pa3KUraTh KOHQIUKTHI MEXy APY3bsIMU U TO-
BapHUIIAMHU Bpara, JUIIaTh IPOTUBHUKA POJCTBEHHUKOB MM UMYILIECTBA TOCPEACTBOM BOPOBCTBA
a100 APYruX TaWHBIX MPEANPHUITUH, a MOPON BBINOIHATE 003aHHOCTH mnHoHa. [locasl Morin
0Ka3aTh BIUSHHUE HAa UCXOJ] MUPHBIX [I€PETOBOPOB; 3aKIFOUEHHbIE OCIaMH 1I0TOBOPHI MOAJIEKAIIH
nocuenyrouei parudukanuu. Vcronnenue JoroBopos 00ecrneuynBaoch psAaOM rapaHTHH.

[TeperoBops! Kak BasKHBIA TUINIOMAaTUYECKUII HHCTPYMEHT M 3J€MEHT JOrOBOPHOIO MpaBa
ObLT U3BECTEH aBTOpaM 3akOHOB MaHy, ApTXalacTpsl U APYTHUX paCCMOTPEHHBIX T0KYMEHTOB. B
JpeBHeit Huu nHOrIa MMENI MECTO MPUHLUI MEXYHAPOIHOTO MpaBa — pacta sunt servanda,

155



JLH. I'ymunes amvinoazol Eypazus ynmmox ynugepcumeminiy XABAPIIBICBI. Kykuix cepuscol Jo 4(1 29) 2019

ObLIM U3BECTHBI Ki1ay3yina rebus sic stantibus. bonbllioe 3Ha4eHUE B MEXKIOCYIapCTBEHHBIX OTHO-
HIEHUSX OTBOJMIJIOCH MEXKTOCYJApPCTBEHHBIM JJOTOBOpPaM, IPUBEACHA X KI1acCUPUKAIIHAL.

B JlpeBneii Mnauu ¢popmMupoBagoch NpaBo BOWHBI, OCHOBBI TYMaHUTAPHOI'O MPaBa. 3aKOHbI
MaHy BbIIEJSUTH BOIMHY KaK OZJHY U3 II€CTH (JOPM MOJUTUKH; APTXaIIacTpa — METO/ BO BHEILIHEH
MIOJINTHKE.

Takum 06pa3zoM, pacCMOTPEHHbIE HHCTUTYThI MEXIyHapoAHOTo npaBa JpesHeit Muauu ne-
MOHCTPHUPYIOT 3BOJIIOLMOHHOE PAa3BUTHUE, ABIIAIOTCS YaCTbIO MUPOBOUM UCTOPUU MEXKITYHAPOJHOTO
npaBa, cofiepkaT B cebe ero oduee (MocoabCKoe U JOrOBOPHOE MPABO, PABO BOWHBI, pUTYyallb-
HBI U PEIMIHO3HO-00PSI0BBIN XapakTep BoiHBI [15, c. 58], uHTerpanvoHHbie 00beAMHEHUS,
Jp.) ¥ 4YacTHOE (3HAUUTEIbHOE BIMSAHUE TYMaHUCTUYECKOH (puiiocopuu Benusma, Oyaau3ma, UH-
nyusMma, ap.). Uctopus mexayHapoaHoro npasa JlpeBHeil MHauu M03BOJISIET BBIIEIUTE O0COOYIO
POJIb PEJINTUU B JPEBHEM JOTOBOPHOM IIPABE.

CraHOBIIEHHE U Pa3BUTHE MHCTUTYTOB MeEXIyHapojaHoro npasa JlpesHed Muauum nox-
TBEP’KAaeT OOIIHOCTh UCTOPUHM MEXKIYHApOIHOIO MpPaBa U YHUKAJIBHOCTh Ka)JIOTO U3 YJICHOB
ME3KAyHapOIHOIO COOOLIECTBA.
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E:xeari YHaicTanaa XaJbIKapaiblK KYKbIK KAJbINTACYbIHBIH 0acTaybl

Amnnarna. byn makamama XaibIKapaiiblK KYKBIK TapUXBIHBIH Mocemelepi KapacThIpbuiaibl. Y HII
OpKEHUETI,0y1a Ke3eHi, eXKeNTi YH/II OpKEHUETiHIH KIACCHKAIBIK Joyipineri Exxenri YHaicTaH Xaibka-
paNIbIK KYKBIFBIHBIH OacTaybl YHIICTaH XaJIbIKApaJblK KYKBIFBIHBIH KAJBINTACYyblH TYCiHY YIIIH YJIKSH
MaHbI3Fa He. BN MHCTUTYTHIHBIH KAJBIITACYbl, OHBIH (DYHKIIHSIIAPBI MEH XKIKTenyi YHIICTaHHBIH €ll-
IJTIK, TATUTOMATHUSUTBIK KYKBIFBIHBIH, OCHOIT MapTTapblHBIH KeHIHT1 JaMyblHA OeNTuTi Oip BIKIAN eTTi.
Esxenri yHII KOFaMBIHBIH TiHU-(QHUIOCO(DUSIIBIK )KOHE MOPATBIBIK-CAsSCH €CKEPTKIMITepi Oi3re XabKkapa-
JBIK, KYKBIK HETI3IepiH KaJbIITACThIPy Typajbl TYCiHIK Oeperi. TapuXu-KYKBIKTHIK 3€pTTEY/IiH FHUIBIMH
alfHAJIBIMBIH/IA 9MIETTETi KYKBIK €CKepPTKIIITepiMEeH Karap MbIHaai ke3aep -Puresena-camxura, Tartupu-
S-caM-XUT, ATxapBeia-caMxuT, ArHuIypaH, Many, Aprxamactp, Maxabxapar 3aHaapsl NaianaHblia-
THIHJIBIFBI Eyxenri YHIICTaHHBIH XaIbIKapaliblK KYKBIK TAPUXBIHBIH €PEKIIeIiri MeH Oipereiiirin kepce-
Tem.

Esxenri YHIiCTaHHBIH XaJbIKAPAIBIK KYKBIFBIHBIH KaifHap KO37epi COFBIC KYKBIFBIHBIH KAJBIITACY
MIPHU3MACHI, KelliciM KYKBIFBI, ENIIUIePAiH JKIKTeIyl jKOHEe aTallFaH JiHA-(QUIOCO(PUSIIBIK KOHE MOpallb-
JIBIK-CAsICH IEPEKKO3IIepe TAaHBIIFaH OSHOIT mapTTap apKbUTBl KapacThIPBLIFaH.

Tyiiin ce3mep: XalbIKapalbIK KYKBIK, XallbIKapaiblK KYKbIK Tapuxbl, Exxenri YHaicTaH, emnmri, en-
IIUTIK KYKBIK, AUTTIOMATHSIIBIK KYKBIK, KeiciM-apT, 0eioit kemiciM, Bemanap, Many 3armapsl, Aprxa-
mactpa, Maxabxapara, COFbIC KYKBIFBI

Sh. Tlepina
L.N. Gumilyov Eurasian National University, Nur-Sultan, Kazakhstan

The origins of the formation of international law in Ancient India

Abstract: This article discusses the history of international law. The origins of the international law
of Ancient India during the period of Indian civilization, the Buddhist period, the classical era of Ancient
Indian civilization are great importance of understanding the formation of international law of India. The
formation of the institution of the ambassador, its functions and classification had a certain impact on
the subsequent development of ambassadorial, diplomatic law and peace treaties of India. Religious-
philosophical and moral-political monuments of the ancient Indian society give us an idea of the formation
of the foundations of international law. This is the peculiarity and uniqueness of the history of international
law of Ancient India - in the scientific circulation of historical and legal research, along with the monuments
of customary law, the sources are surely used: Rigveda-Sambhita, Taittiriya-Samhita, Atharveda-Samihita,
Agni Purana, Laws of Manu, Arthashastra, Mahabharata.

The origins of the international law of ancient India are examined through the prism of the formation
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of the law of war; contract law, the classification of ambassadors and peace treaties recognized in these
religious philosophical and moral-political sources.

Keywords: international law, history of international law, ancient India, ambassador, embassy law,
diplomatic law, contract law, peace treaty, Vedas, Manu Laws, Arthashastra, Mahabharata, law of war.
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ta, SPb., 2007) [in Russian]
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26.12.2019) [in Russian]

8 Zakony Manu [Laws of Manu] [Electron. resource], Available at: http://netref.ru/zakoni-
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Russian]
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HOro npasa, EBpasuiickuii HaumoHaneHbl yHuBepcurer uM. JI.H. I'ymnnesa, yin. Carnaesa 2,
Hyp-Cynran, Ka3zaxcras.

Tlepina Sch.V. — doctor of law, professor International law department, L.N.Gumilyov
Eurasian National University, Satpayev str., Nur-Sultan, Kazakhstan.

159



«JL.H. 'ymuaeB arbinaarbl Eypasus yITThIK YHMBEpPCUTETiHIH Xa0apmbichl.
KyKBIK cepHsiChI» )KYPHAJIBIHIA MAKAJIa JKAPHUAJIAY epesKeci

1. ’Kypunan makcartbl. 3aH FbUTBIMIAPbI OONBIHIIIA MYKHSIT TEKCEPYEH 6TKEH FHUIBIMU
KYHIBUIBIFBI Oap MaKajaiap skapusiay.

2. Kypnanga makana xapusiayIlibl aBTOp MaKaJlaHbIH KOJI KOWBUIFaH Oip JaHa Kara3 HYCKaChIH
FruieiMu 6aceuibivaap 6emimine (penakuusra, mekerkaisl: 010008, Kazakcran PecnyOnukacsr,
Hyp-Cynran kanacel, K. Cornaes kemeci, 2, JI.H. ['ymunes atsinnars! Eypasus yATTHIK yHUBEp-
CHTETI,

bac rumapar, 402 kabuner) xoHe vest law(@enu.kz snekrponabik nomraceiHa Word
(dbopMaThIHAaFEl HYCKATAphIH Ki0epy KakeT. Makasia MOTiHIHIH KaFa3 HYCKAChl MEH AJIEKTPOH/IbI
HYCKanapsl Oipaeit 6omymapbl Kaxer.

Maxkananap Kazak, OpbIC, aFbIIIIBIH TUIAEPIHIE KaObLIIaHAIbI.

3. ABTOpPIBIH KO:Ka30aHbI pefakuusira xkidepyi makajaanbid JI.H. I'yMuiieB arbiHIarsl
Eypa3usi yITTBIK YHUBEPCUTETIHIH Xa0apmIbIChIHAA 0acyFa KeJiciMiH, 1eTe TijTiHe
ayIapbuIbINI KaTa 0achblIybIHA KeJICiMiH Oiipeni. ABTOp MaKaJIaHbl pelaKIUsFa
JKi0epy apKbLJIbI aBTOP TYPAJIbl MAJIIMETTIH AYPBICTHIFbIHA, MAKAJIA KOLIIpUIMereHirine
(MJIAarMaTThIH JKOKTHIFBIHA) 5KOHE 0aCKA 12 3aHChI3 KOlIipMeJIepAiH sKOKThIFbIHA KemljiieMe
Oepeni.

4. MaxkanaHbIH KeneMi: 8 0eTTeH 18 OeTke AeHiHT1 KoneMae KaOblUIdaHaIbI;

MakajaHbIH KYPbLIBbIMBI: ( A4 OeTTiHae, KiTall eIIIeMiH e, JKOIABIH OapbIK xKakTaysl — 20
mMm. Hpudt: Times New Roman, pa3mep (kerp) - 14);

5. XFTAP http://grnti.ru/ - GipiHIIi KOJABIH COJ XKaKTaybIH/IA;

ABTOp(J1ap)ABIH ATHI-KOHI — 5KOJIJIbIH OPTAChIH/IA;

MexkeMeHiH TOJIBIK aTaybl, KajJachl, MEMJIEKETI (erep aBTopiap opTypil MeKeMee Ky-
MBIC ’KaCalThIH O0JICca, OHA Op aBTOP MEH OHBIH KYMBIC MEKeMeci KachlHa Oip/eit Oenri KonbLTy
KepeK) — >KOJIJIbIH OPTAChIH/A;

Aprop(ntap)nbig E-mail-b1 — jkakiia inrisae, KypCcuBIIeH, KOJIIbIH OPTAChIHA;

Makana araybl — KOJIBIH OPTAChIHIA, dKaPThLIal KOO Killll OpIMIeH jKa3blIabl;

Annoranus (100-200 ce3; makajgaHblH aTayblH MEWUITIHIIIE KaWTanaMaybl KaXeT; ofaeOueT-
Tepre ciaremenep OolMaybl Ka)XeT; MaKaJTaHbIH KYPBUIBICHIH (Kipiclieci, MaKaJllaHbIH MaKcaThl,
MIHJETTEp1, KapaCThIPbUIBII OTBIPFAH CYPAKTHIH TapUXbl, 3€PTTEY MICTEPi, HOTHKEIEP/TalKbI-
7ay, KOPBITBIH]IBI) CAKTal OTHIPHIN, MaKaJlaHBIH KbICKAIIA Ma3MYHBI Oepilyl KaxkeT).

Tyiiin ce3aep (6-8 co3 He co3 Tipkeci)

TyiiiH ce3aep Makalia Ma3MYHBIH KOPCETIl, MEITIHIIIE MaKajla aTaybl MEH aHHOTAIIHsI1aFbl
ce3/ep/i Kaiitanamail, Makaia Ma3MyHBIHJAFbI co3epi KonaaHy KaxkeT. COHbIMEH Karap, aKmna-
paTThIK-13AeCTipy KyHenepinae MakajaaHbl )KeHUT Ta0yFa MYMKIHIIK OEpeTiH FhUIBIM caaiapbl-
HBIH TEPMUHJEPIH KONJIaHy KaKeT.

Heri3ri MoTiH MakallaHbIH MaKcaThl, MIHAETTEP1, KapaCTHIPBUIBIN OTHIPFAH CYPAKTHIH Ta-
PHXBI, 3€pTTEY 9/ICTEPl, HOTHXKENEp/TaJIKblIay, KOPBITBIH/IbI 06JIiMAEpIH KaMTybl KaXKeT — JKoJja-
paJIbIK MHTEPBAI - 1, a3aT 3KOJ «KBI3BLI KOJIIaH» - 1,25¢cM, OeTTey KoNarbl — eHiHE caii )kacaiaibl.

Tabnuia, cypeTTep — aTanraHHaH KeiliH OpHaIaCThIPhLUIaAbL. Op TabnuIa, CypeT KachlHaa-
OHBIH aTanybl 60y KaxeT. CypeT ailKbIH, CKaHep/IeH OTIIereH OOMYyhI KepeK.

Maxkananarsl hopMmynanap TeK MOTIHIE oJlapFa ciiTeMe Oepijice FaHa HOMEpIJICHE]I].

Kanmer KonmaneicTa O6ap abOpeBuaTypaliap MEH KbICKapTylapaaH OacKajapbl MIHIETTI
TYpZe anFail KoJJaHFaHaa TYCIHAIPITY1 Oepiiyi KaKer.

Kap:xblnait keMek Typaibl aknapar OipiHiii 6eTTe KepceTiiei.



O9aeduerrep Tisimi

Martinge aaibueTTepre cintemMenep TiKKakiara anblHaasl. MoTiHaeri sgeduerrep TiziMine
clrremenepiH HOMepIeHyl MOTIH/Ie KOJIJaHbUTYbIHA KaThICThI XKYPri3lIie: MOTIH/IE Ke3/1€CKEeH
onebueTke aFalkpl cinreme [ 1] apkbuibl, ekiHii cinreme [2] apkpuisl T.c.c. )Kypriziteni. Kitanka
YKacaJaThIH ClATeMelNep/ e KOMIaHbUIFaH OETTTEPl e KOpCeTinyi Kepek (Mbicansl, [1, 45 Get]).
XKapusnanbaran enoekrepre cinremenep xacanmaiinsl. CoHbIMEH KaTap, pelieH3Hs1aH oTIeUTIiH
OaceUIBIMIAPFA A CLITEMEIIep KacaaMai bl (91edueTTep Ti3iMiH a3ipiey YATiIepiH TOMEeH el
MAaKaJaHbl PIciMey YJIriciHeH KapaHbI3).

6. Makana COHbIH/IaFbI 9/1eOueTTep Ti3IMiHEeH KeiliH OMOInorpadusIbIK MATIMETTEp OPBIC JKOHE
arpUTIIBIH TUTIHAE (eTep MaKaia Ka3ak TUTIH/E jKa3blica), Ka3akK jKOHEe aFbUIIILIH TITiHAE (erep
Makaja OpbIC TUTIHJIE jKa3bljIca), OPBIC KOHE Ka3aK TUTIHAE (erep MaKaia arbUIIIbIH TUTIHAC
JKa3pUraH 0onca) Gepinesi.

ABTOpJIap TypaJbl MJIiMeT: aBTOP/IbIH aThI-KOHI, FBUIBIMU aTarbl, KbI3MET1, dKYMBIC
OpHBI MEH MEKEHKaiibl, TeseoH, e-mail — Kazak, opbIc, aFbLILIBIH TijlIepiHIe TOATHIPbLIA-
B
7. Komkxa3ta MyKHAT TeKcepiiireH 00/1ybl KaxeT. TeXHUKaJIbIK TajanTapra cail KeJIMereH
KoJka30amap Kaiita enjeyre Kaitaposuiaabl. Komka3z0anblH KalTapblUTybl OHBIH JKypHaJIIa
OacpuTybIHA K10EpiTyiH OLIAIpME .

Penakuusira TyckeH Makaia >kaObIK (aHOHUM/I1) Tekcepyre xibepineni. bapibik
pelieH3usIap aBropra xkiodepineni. ABTOp (peLeH3eHT MaKajlaHbl TY3€Tyre YChIHbIC OepreH
JKarJaanaa) eckepTyiaepAl KYH apajiblFblHIA KailTa Kapar, KOoKa30aHbIH TY3ETIITeH HYCKACHIH
penakiusara Kaira xibepyi kepek. PereH3eHT sxapaMchbI3 el TAHBIFAH MaKaJja KaiiTapa Ka-
pacThIpblIMAaiiibl. MakagaHbIH TY3€TUINEH HYCKAchl MEH aBTOP/BIH PELIEH3EHTKE kKayaObl pe-
JaKIHsIFa
xibepineni.

8. Tesremaxpl. bacbuibIMFa pyKcar €TUITeH MaKalla aBTopJiapblHa TOJIEM Kacay Typaibl
eckeprineni. 2019 xpira Tenemaksl keaemi E¥Y kpizmetkeprnepi yurin - 4500 texre, 6acka
yIBIM MEH MeKeMe KbI3MeTKepiepi yurit - 5,500 Texre.

PexBusurrep:
PI'Tl na IIXB «EBpa3suiickuii Hannonansneiii YauBepcuter umenu JI.H. I'ymuieBay»
BUH 010140003594

AO «bank LHentpKpennm»

BUK 6anka: KCJBKZKX

HNUK: KZ978562203105747338 (KZT)
Kun 859

Koe 16

AO «Bank RBK»
Bbuk 6anka: KINCKZKA
HNHUK: KZ498210439858161073 (KZT)

AQO «ForteBank»
BUK Bbanka: IRTYKZKA
HNUK: KZ599650000040502847

AO «HaponnsriibankKa3zaxcran»
BUK Bbanka: HSBKKZKX
HNHUK: KZ946010111000382181



ITos0skeHUE 0 PyKONUCHAX, NPEICTABIAEMbIX B sKypHa «BectHuk EBpasuiickoro
HAMOHAJBbHOro YHuBepcutera nMenu JI.H.I'ymunesa. Cepusi: Ilpaso»

1. deap :xkypHana. [TyOnaukanus TIareabHO OTOOpAHHBIX OPUTHHAIBHBIX HAYYHBIX PabOT 1O
IOPUIMYECKOMY HAIIPaBJICHHUIO.

2. ABTtopy, kejaroliemMy oryOINKOBaTh CTAaThIO B XKYypHAJIE, HEOOXOIUMO MPEACTABUTH PYKOIHChH
B TBEPJIOM KOMIMHM (pacredaTaHHOM BapuaHTE) B OJJHOM IK3EMILISPE, NOAIMCAHHOM aBTOPOM

B Otnen HayuHbIx u3ganuii (mo agpecy: 010008, Kazaxcran, r. Hyp-Cynran, ya. Carnaesa, 2,
EBpasuiickuii HaunoHaabHbIN yHUBepcuTeT uM. JI.H.I'ymuneBa, YueOHO-aIMUHHCTPATUBHBIN
Kopryc, kab. 402) u no e-mail vest_law@enu.kz. [Ipx 5TOM 10KHO OBITH CTPOTO BBIJEPKAHO
coorBercTBUE Mex 1y Word-daiinoMm u TBep1oii Komueil.

S3bIK NyOIMKaNUH: Ka3aXCKUM, pyCCKUI, aHITIMICKUI.

3. OtmpaBiieHue cTareil B peJakLiMi0 03Ha4aeT colviacke aBTOpoB Ha npaso M3nareins,
EBpa3suiickoro HanroHansHOro ynusepcurera umenu JI.H. I'ymunesa, u3snanus crareit B ;xypHaie
U [Iepen3JaHus UX Ha JJI000M HHOCTPaHHOM s3bIke. [IpencTapiss TekcT paboThl sl My OnuKauu
B J)KypHaJe, aBTOp TapaHTUPYyET MPAaBUIBHOCTh BCEX CBEIEHUI 0 ce0e, OTCYyTCTBUE IIaruara u
JOpyrux (GopM HEIPaBOMEPHOTO 3aMMCTBOBAHUS B PYKOIMCH, HaJIexKalee OpopMIeHHE BCEX
3aMMCTBOBAaHUHN TEKCTA, TAOIUI], CXeM, UILTIOCTPAIIHIA.

4. O0beM cTaThy HE JOJDKEH MpeBbImath 18 crpanull (0T 8§ cTpaHun).

5. Cxema nocTpoeHust cTaTbu (CTpaHuLa — A4, KHIKHAs OpUEHTALMs, 110JI CO BCEX CTOPOH

— 20 mm. [Ipudt: Tun — Times New Roman, pa3mep (kern) - 14):

MPHTM http://grti.ru/ - mepBast cTpoka, cjieBa

Nuunuansl 1 @®aMuiauio aBTopa(oB)- BEIpaBHUBAHUE 110 LEHTPY, KypPCHUB

IHo1HOe HaMeHOBaHMeE OPTraHU3ALMH, TOPOJ, CTPAaHa (ecliu aBTOPHI pabOTaIOT B Pa3HbIX
OpraHu3aIusaX, He0OX0MMO MTOCTABUTh OJIMHAKOBBIN 3HAUYOK OKOJIO (haMHJIMH aBTOpa U COOTBET-
CTBYIOLIEH OpraHU3allx)

E-mail aBTopa(oB) — B ckoOKax KypcuB

Ha3BaHue cTaThby — BBIpaBHUBAHUE I10 LIEHTPY MOIYXUPHBIM HIPHUPTOM

Annoranus (100-200 croB; He T0KHA COAEPKATh (HPOPMYIIBI, IO COACPIKAHUIO TIOBTOPSTH
Ha3BaHME CTaTbU; HE JIOJDKHA COAEPIKaTh OMOIMOrpaguuecKre CChbUIKH; JOKHA OTpaXaTh Kpar-
KO€ COZIepKaHHE CTAaTbU, COXPAHSAsSl CTPYKTYpY CTaTbu — BBEJCHME, IIOCTAHOBKA 3a/aui, LIEJH,
UCTOPUS1, METOBI HCCIIEJOBAHUS, PE3YIIBTAThl/00CYKACHUE, 3aKIIF0OUEHUE/BBIBO/IBI).

KuroueBsble ciioBa (6-8 ciioB/cioBocoueTanuil).

KiroueBble €i10Ba JOJKHBI OTPaKaTb OCHOBHOE COZIEP)KAHUE CTATbH, JOJLKHBI MCIOJIb30-
BaTbCsl TEPMUHBI M3 TEKCTA CTAThH, a TAK)KE TEPMUHBI, ONPEICISIOINE TPEIMETHYIO 00IacTh U
BKJTIOYAIOIINE JIPYTHUE BaXKHbIC MOHATHS, TIO3BOJISIONINE OOJETYUTh U PACIIUPUTh BO3ZMOXKHOCTH
HAXOXKJICHHSI CTAaTbU CPEACTBAMH HH(OPMALIMOHHO-TTIOMCKOBOM CUCTEMBI).

OCHOBHO# TEKCT CTATbHU JJOJDKEH COJEPKATh BBEJIEHUE, IOCTAHOBKY 3a/1auH, LEIIH,
UCTOPUS1, METOBI HCCIIEOBAHUS, PE3YIIBTAThl/00CYKACHUE, 3aKIIF0OUEHUE/BBIBOIBL.

MexcTpounslii UHTEpBaJ — 1, OTCTYN «KpacHOW CTpoku» -1,25 cM, BbIpaBHUBAaHHE I10
LIMpPUHE.

Tabnu1pl, pUCYHKH HEOOXOAMMO pacroyararh nocie ynomuHanus. Kaxmoil ummoctpa-
UM JIOJDKHA CJIeI0BaTh HAAMUCh. PUCYHKH MOJKHBI OBITh YETKMMHU, YUCTHIMH, HECKAaHUPOBAH-
HbIMU. B cTratbe HyMepyroTcs Jauib T (OPMYIIbl, Ha KOTOPBIE 10 TEKCTY €CTh CCHUIKH.

Bce aG0peBuarypbl U COKpalieHus, 3a UCKIIOYCHHEM 3aBEOMO OOIICH3BECTHBIX, JOMK-
HBI OBITH pacIIM(pPOBaHbI TP [IEPBOM YIOTPEOICHUH B TEKCTE.

CBeznenus 0 GUHAHCOBOM MOIEPKKE PaOOTHI yKa3bIBAIOTCS HA IEPBOM CTPAaHUIIE B BUIC
CHOCKH.



Cnucok Jureparypsl

B Tekcre ccbuiku 0003HayaroTCA B KBAAPATHBIX CKOOKax. CCBUIKM JIOJKHBI OBITH MPOHY-
MEpPOBaHbI CTPOTO IO MOPSIIKY YIIOMUHAaHUA B TekcTe. [lepBasi cchlika B TEKCTE Ha JIUTEPATYPY
JI0JIKHA UMeTh HoMep [ 1], Bropas - [2] u T.1. CchliIKa HAa KHUT'Y B OCHOBHOM TE€KCTE CTaThH JOKHA
COIIPOBOYXKAATHCSI YKa3aHHEM HCIOJIb30BAaHHBIX CTpaHuIl (Harpumep, [1, 45 ctp.]). Cebuiku Ha
HEOMyOJIMKOBaHHBIE PabOTHI HE TOMyCKaloTCsa. HexkenarenbHbl CChUTKA Ha HEpELleH3UpYyeMbIe
u3MaHus (MIPUMEPHI OMUCAHUS CIUCKA JINTEPATYphl, OMHCAHMS CIIUCKA JTUTEpaTypbl HA aHTIUH-
CKOM $I3BIKE CM. HUXe B 00pasiie 0pOpMIICHHUS CTaThH).

B koHIIe cTaThy, MOCHE CIUCKA JIUTEPaTypbl, HEOOXOIUMO yKazaTh oudnuorpaduieckue
JaHHBIE HA PYCCKOM U aHTJIMICKOM SI3BbIKaxX (€clin cTaThst 0(hOpMIIeHA Ha Ka3aXCKOM SI3bIKE), Ha
Ka3aXCKOM M aHIIMICKOM sI3bIKaX (€ciu cTaThs 0ohopMIIeHa Ha PYCCKOM SI3BIKE) U HA PYCCKOM H
Ka3aXCKOM $I3bIKaX (€C/H cTaThs 0(hopMIleHa HA aHTIIMICKOM SI3BIKE).

Caenenus 00 aBropax: (haMunus, UMsl, OTYECTBO, HAYYHAsl CTENEHb, JOJDKHOCTh, MECTO pa-
OOTBI, MONHBIHN cyX)eOHbIH afpec, TenedoH, e-mail — Ha Ka3aXCKOM, PyCCKOM U aHTITUHCKOM SI3bI-
Kax.

6. Pyxonuce nomkHa ObITh TIIATETTFHO BEIBEpPEHA. PyKOMUCH, HE COOTBETCTBYIOLIUE
TEXHUYECKUM TpeOoBaHUSAM, OyIyT BO3BpaIlleHbl HA 10padoTKy. Bo3Bpaienue Ha 10paboTKy He
03HAYAET, YTO PYKOMHUCH MPHUHSITA K OMyOIUKOBAHHIO.

7. Pabota c anekTpoHHON KoppekTypoil. CtaThy, nocTynusiIre B OTen HayuYHbIX
U3aHUH (pedaKius), OTIPaBIsAIOTCS Ha aHOHUMHOE pelieH3upoBaHue. Bee pereH3nu mno crarbe
OTIIPABJISIOTCS aBTOPY. ABTOpaM B T€UEHHE TPeX THEH HEOOXOAMMO OTIPABUTH KOPPEKTYpPY CTa-
TbU. CTaTby, NOJYYUBLINE OTPULIATENIBHYIO PELIEH3HIO, K IOBTOPHOMY PAaCCMOTPEHHIO
He pUHUMaroTcs. VcrpaBneHHble BapUaHThI CTaTel M OTBET aBTOPA PELIEH3EHTY MPUCHLIAIOTCS B
penakuuto. CTaTbu, UIMEIOIINE MOJOKUTENIBHBIE PELEH3UH, IPEACTABIAIOTCS PEIKOUIETUU
JKypHaa Juist 00CyKIeHUS M YTBEPKISHUS 7S IyOIUKaIlUu.

Ilepuogu4HoCTh :KypHaaa: 4 pa3a B ro.

8. Onmiara. ABTOpaM, MOJYYHUBUIMM MOJOKUTEIBHOE 3aKJIFOUEHUE K OIYOJIMKOBaHMIO,
HEOOX0IMMO MPOM3BECTH OIIATy IO CIEAYIOLUM peKBu3nuTam (11 corpyanukos EHY — 4500
TEHre, 1711 CTOpOHHUX opranuzauuii — 5500 Tenre):

PexBu3uTDBI:

PI'Il na ITXB «EBpasuiickuiit Hannonaubsnbiii Yausepcurer umenu JI.H. I'ymuneBa»
BHUH 010140003594

AO «bank HentpKpeanm»

BUK 6anka: KCJBKZKX

NUK: KZ978562203105747338 (KZT)

Kun 859

Koe 16

AO «Bank RBK»
buk 6anka: KINCKZKA
NHUK: KZ498210439858161073 (KZT)

AO «ForteBank»
BUK Banka: IRTYKZKA
NHUK: KZ599650000040502847

AQO «HapoansliibankKa3axcran»
BUK Bbanka: HSBKKZKX



HNUK: KZ946010111000382181
Provision on articles submitted to the journal
“Bulletin of L.N. Gumilyov Eurasian National University. Law Series”

1. Purpose of the journal. Publication of carefully selected original scientific works in the fields
of Juridical sciences.

2. An author who wishes to publish an article in a journal must submit the article in hard copy
(printed version) in one copy, signed by the author to the scientific publication office (at the
address: 010008, Republic of Kazakhstan, Nur-Sultan, Satpayev St., 2. L.N. Gumilyov Eurasian
National University, Main Building, room 402) and by e-mail vest law@enu.kz in Word format.
At the same time, the correspondence between Word-version and the hard copy must be strictly
maintained.

Language of publications: Kazakh, Russian, English.

3. Submission of articles to the scientific publication office means the authors’ consent to the right
of the Publisher, L.N. Gumilyov Eurasian National University, to publish articles in the journal
and the re-publication of it in any foreign language. Submitting the text of the work for publication
in the journal, the author guarantees the correctness of all information about himself, the lack

of plagiarism and other forms of improper borrowing in the article, the proper formulation of all
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CoBepumieHcTBOBaHMe cepbl rOCYIAPCTBEHHON PerucTpanuy npas
Ha HeABMKUMOE UMYLIECTBO

AnHoTanus. Ha 0cHOBe CpaBHUTEIBLHOIO aHAJIM3a IIPABOBBIX AKTOB O IOCYIapCTBEHHOU
perucTpanyy rnpas Ha HEIBWKMMOE UMYIIECTBO JIBYX cTpaH, Pecriyonuku Kazaxcran u Poccwmii-
ckoit denepanyu, OblIa MPEINPUHATA ITONBITKA BHIIBUTH MIPOOJIEMHBIE ACTIEKTHI Ka3aXCTaHCKOTO
3aKOHOJATeNbCTBA. BO BBEIEHUM K CTAThe PACKPHITO 3HAUEHUE HEJBUKUMOCTH B I'PAaXKAAHCKOM
o0opore, 000CHOBaHa NOTPEOHOCTH B 00513aTEILHOM rOCYAapCTBEHHON PErUCTPALlMy IIPaB Ha He-
neuxxumoe umyuiectso [100-200 cios].

KiaoueBble ciaoBa: [paxkIaHCKOE 3aKOHOAATENBCTBO, OOBEKTHl I'PAXKJAHCKUX TpPaB, HeE-
JBY)KUMOCTb, TOCYJApPCTBEHHAs] PErHCTPAlMs, MOMEHT BO3HUKHOBEHUS IpaBa COOCTBEHHOCTH y
npuoOperatens, Ipoleaypa perucTpaiuu, Cpoku u ¢popmbl odpamieHus [5-7 ciaoB / cioBocoue-
TaHUH].
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KBULKBIMAUTBIH MYJIIKKe KYKBIKTAPAbI MEMJICKETTIK TipKey CaJachIH KeTiIAipy

Anparna. Exi memnekettiH - Kazakcran PecniyOnukacel men Peceii @enepanusicblHbIH
KBUDKBIMAUTBIH MYJIIKKE KYKBIKTap/bl MEMJIEKETTIK TIpKey TypaJibl KYKBIKTBIK aKTUIEPIiH Callbl-
CTBIPY HET131H/1e Ka3aKCTaH IbIK 3aHHAMaHbIH 63€KT1 MocelleIepiH aHbIKTay OOMbIHIIA OpPEKET JKa-
canjsl. Makanara Kipicrezie *bUDKbIMAUTBIH MYJTIKTIH a3aMaTThIK aifHaJIbIM/Ia MaHbI3bl aHBIKTA-
JIBIT, KBUDKBIMAUTBIH MYJTIKKE KYKBIKTApIbl MEMJIEKETTIK TIPKEYIiH KaXKeTTLIIr Heri3aenl
[100-200 ce3].

Tyiiin ce3nep: A3amarThIK 3aHHaMa, a3aMaTThIK KYKBIKTap/AbIH OOBEKTUIEP], KbIKbIMa-
THIH MYJIiK, MEMJICKETTIK TipKey, MYJiK aJlylIbIHBIH MEHIIIIK KYKBIFBI Maiia 00IaThIH Ke3,

TipKey MpOoLeIypachl, OTIHIIIIEH XKYTiHy Mep3iMJepi MeH Hblcanaapsl [5-7 ce3 / ce3 Tipkeci].

S.B. Zharkenova', T.A. Filippova’
'L.N. Gumilyov Eurasian National University, Nur-Sultan, Kazakhstan
Altai State University, Barnaul, Russia

Improvement of the sphere of state registration rights to real estate

Abstract. Based on a comparative analysis of legal acts on state registration of rights to
immovable property of two countries, the Republic of Kazakhstan and the Russian Federation, an
attempt to identify problematic aspects of Kazakhstan’s legislation was made. In the introduction
of the article, the value of real estate in public circulation is disclosed, the need for mandatory
state registration of rights to real estate is substantiated [100-200 words].

Key words: Civil law, civil rights objects, real estate, state registration, the moment of
occurrence of the right of ownership of the acquirer, registration procedure, terms and forms of
appeal [5-7 keywords].
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