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KoHcTUTYyIMAABIK KYKBIK. OKIMIIiAiK KYKBIK
Constitutional law. Administrative law
KonctutynmonHnoe rpaso. AgMUHUCTPaTUBHOE IIPaBO

A.C. AxMeTOB

Iasrodapcxuil nedazozuveckutl ynusepcumem umeru O. Mapzyrana,
Iasrodap, Kasaxcman
(E-mail: arman.ahmetov@mail.ru)

HexoTopbie BOIIpOCHI COAep>KaHM IIPAaBOBOV KyAbTYPhI

AnaHOTammsa. B npedcmasrentoil cmamove NposoOUMCA UCCAe)06aHUe CYULHOCU U
CO0epKANUS NPAGOGOL KYADHIYPbl COGPEMEHHO020 00ulecmea Ha ocHoée 0030pa PaASAUNHBIX
omeuecmeeHHoIX U 3APYOexKHOIX UCTMOUHUKOE U 3APY0eKH020 NOAOKUMEADHOZ0 ONblma 6
paseumuy npaosotli Kyrvmyput. Lleavto dannoii cmamvu gvicmynaen yeAoCHHbIIl AHAAUS
NOHAMUS U co0epRanUs PeHoMeHAa NPasosotl KYALIYPbL 6 YCAOSUILX PASSUIMUS 6Cell NPAGOGOTE
cucmemot. Tlpu nanucanuy Hayunoil pabomuvt OLVIAU UCNOAL306AHV PASAUYHBIE MEHO0bl
HAYUHO20 AHAAUSA: CUHMES, AHAAUS, CPAGHUMEALHOIL AHAAUS, OUAACKMUHECKUT 100X00,
nouck u ombop $axmos. B cmamve nposodumcs munor0zusayus npagosoi KyAvmypul Ha
ocHo6e ee creuuPpui u Popmvl pearusayuu, onpedeetvt PyHKUuUL npasosoti Kyrvmypui. Bee
npakmuveckue pexomendayu U 6v160061 MOXHO UCNOAL306AMb KAK 6 YuedHoM npouecce,
max u npu npoexmuposaru 20Cy0apcHeeHHbIX Npozpamm, KOHUenuuil, HoOpMarmueHoLx
ucmounuKkos. B xonuye cmamou coeaar 661600, umo Ppopmuposarie npasosoti KyAbmyput —amo
OAUTNEADHDIIL U CAOXKHDLIL MPoUecc, KOMOpblil 3A6UCUN 01 YPOoEHS NPAGOCOSHAMHUS Zpaxdan,
npagosoti pamomHoCmy U Kauecmea npagomeopueckoli desmerbHoCHU.

KaroueBble caoBa: npaso, KyAvmypa, npasosas KyAbmypa, npasocostarue, 20cy0apcmeo,
obujecmeo.

DOIL: https://doi.org/10.32523/2616-6844-2023-144-3-8-17

Beeaenue AMYHOCTB, KOTOpass o00JdajaeT pa3BUTBIM
OAHMM 13 rAaBHBIM IPUOPUTETOB AI0OOTO  YPOBHEM IIPaBOBOI KyABTYPBl M CIIOCOOHa
rocygapcrsa  SIBASETCS ¢gopmupoBaHme  BBICTyIIaTh ITOAHOLIEHHBIM cyObeKToM
Pa3BUTOTO yPOBHSA IIPAaBOCO3HAHIA U IIPABOBOV  IIPABOBBIX OTHOIIEHMI MOXKEeT IIpeaJararb
KyAbTYpbl, T.K. He3HaHMe 3aKOHOJATeAbHOM KOHCTPYKTUBHBIE MAEM U IIPesa0>KeHUs

0a3bl, OTCYTCTBUE IIOHMMaHU B IIPYMEeHeHU
OTUX 3aKOHOB IIPUMBOAUT K IIPaBOBOMY
HUTMAU3MY,  KOTOPBINI  BBIpakaeTcsl B
OoTpullaTeAbHOM OTHOIIEHNM K AeVCTBYIOIIeil
npasoBoi1 cucreme [1:14].

B cospemennnix ycaosmsax — dpopMmu-
poBaHMsA IIPaBOBOTO rocyJapcTaa u
rpa’k4aHCKOTO OOIIecTsa IpaBoBas KyAbTypa
IO3UIIVIOHNPYETCs KaK HeOOXOAVIMBIN 1€ MeHT
PasBUTUS AMYHOCTHOTO ITOTeHIMasa. /iobas

II0 MOJepHM3allMl IIPaBOBOM CHUCTEMBl U
yAyUIlIeHUIO XU3HU B 1ieaoM. Heobxoaumo
OTMETUTb, YTO B YCAOBUAX OIPOMHOIO
KOAMYecTBa HeAOCTOBepHO mHpopMarum (B
TOM 4lCAe ¥ HpaBoBOI), MMEHHO IIpaBOBasl
KyAbTypa AWYHOCTU IIpU3BaHa OOecreynTh
3alUTy OT HeraTUBHBIX BO3AEVICTBUII U
IIPOBOKaINII B HeCTaHAAPTHBIX CUTYallVsIX.
Hanpumep, B «KoHnenmum mpasosoit
noantuku Pecriybamkn Kasaxcran go 2030
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IIPONNCaHO, YTO HEOOXOAMMBIM YCAOBUEM
CylIeCTBOBaHMUsA  IIPaBOBOTO  IOCyJAapCTBa
SBASETCS  Pa3BUTBHINL  YPOBEHL  IIPaBOBOI
KyABTYPBI AMYHOCTU 1 OOIIIecTsa [2].

[IpaBoBass  KyabTypa  XapakTepusyeT
CTereHb  IIPaBOBOM  IMBUAM30BAaHHOCTU
rocyJapcTsa 1 OOIIecTBa, ypOBeHb IIPaBOBOTO
nporpecca. /JaHHBIN  IIOKa3aTeAb yPOBH:
IIpaBOCO3HaHM:A  OOIIecTsa  ompeaeaser
HaAM4Me Ba’kHBIX KyABTYPHBIX U ITPABOBBIX
LIeHHOCTeI1, cAy>Kalmx OOBbEeKTUBHBIM
IIOKa3aTeJeM ycrexa IIPaBOBOM IIOAUTUKMN.
Cocrosinme ypOBHsA IIPaBOBOM  KYALTYpPBI
B A1000M rocyAapcrse BBICTyIIaeT
HEOTbeMJAeMBIM  IIOKa3aTeAeM  CTeIleHU
IIPaBOBOM  3peAOCTM  Ha  KOHKPETHOM
UCTOPUYECKOM DTarle.

B crpanax, rae HabarojaeTcs pas3BUTLINA
YPOBEHb IPaBOBON KYyAbTYpPbl, IPUCYTCTBYeT
aKkTMBHOE ydacTue TrIpaXxJaH B IIPaBOBOI
AesATeAbHOCTH, T.K. OHI CBOOOAHO MCHOAB3YIOT
UMeIOIMecs 3HaHUs HOPMaTUBHO-IIPaBOBOA
Da3bl B IIPaKTUYECKON AesATeAbHOCTH. B »Tmx
rocyJapcrBax IpoOLecC 3aKOHOTBOpYECTBA W
cucreMa HIpaBocyAusl Hamboaee OTKPBITHI U
0AM3KM K OOIeCTBy M MX HoTpeOHOCTsAM. B
Halllell CTpaHe YPOBEeHb IIPaBOBOM KYAbTYpPbI
HaXOAUTCs Ha HEAOCTaTOYHOM ypPOBHE, 4TOODI
TOBOPUTH O Pa3BUTON (pOpMe ITPaBOCO3HAHNS
rpak4aH, HO CTOUT IIPU3HATh, YTO yCIeX! B
ITOM Jele BCe >Ke MMeIOTcs (0OHOBAeHHas
HOpMaTUBHO-IpaBoBasi ~ 0Oasa,  BHegpeHUe
IIOAOXKUTEABHOTO OIIbITa 3apyOeKHBIX CTpaH,
IocTereHHas IpoPUAM3aINsA  MOAYYEHIs
IOPUANYECKOTO 0Opa3oBaHmA).

Martepuaabl 1 METOADI VICCAeAOBAHIIA

/JlaHHOe Hay4yHOe uccAejOBaHUe ObIA0
HaIIJICaHO B pe3yAbTaTe 0030pa OTe4eCTBeHHBIX
U 3apyOeXKHBIX MCTOYHMKOB, ITOCBSIIIEHHBIX
TeMe  paboTshl, aHaAmus3a  AeVCTBYIOLIeNn
3aKOHO aTeAbHOM 0a3bl. K MeTog0a0rmyeckoin
OCHOBe HAy4HOIl pabOThHl MOXKHO OTHeCTHU
pa3AudHBIe  METOAbl  MCCA€AOBAaHMA  Kak
oOIleHayJYHOro, TaK W  YaCTHOHAYYHOIO
HaIlpaBACHUs: aHAAU3 U CUHTe3, AeAYKISI U
VHAYKIIWS, AMAaACKTUYECKNI, CPaBHUTEABHBIN,
MEeTOJ, abOcTparupoBaHus, AOTUYECKUIA,
MeToZ QopMaansanuy, aKCHOMaTUYeCKUI],
JICII0Ab30BaHMe KOTOPBIX II03BOANAO B IIOAHOM
Mepe OCBETUTD IIPeACTaBACHHYIO TEMY.

O6cyxaenmne

IlpaBoBasi KyAbTypa ABASIETCA CAOKHBIM
U PpasHOCTOPOHHMM IIPABOBLIM sBAEHUEM B
>kusHu obmecrsa. OHa COAeP>KUT B CBOeM
COAep>KaHMM OCHOBHBIE 004acTy IIPaBOBOIA
SKUBHU (cocTosHMe 3aKOHOTBOPYECTBA,
9P PeKTUBHOCTL  3aKOHOJATeAbHON  0a3sbl,
yPOBEHb IIpaBOCO3HAHUS HaceAeHs,
OTHOILIEHME K  JEVICTBYIOLIEN  IIPaBOBON
ciucTeMe), B KOTOPBIX (opMuUpyeTcs cama
«IIPaBOKYyABTYPHOCTb» OOIIIeCTBa, YpPOBEHb
Iporpecca B CUCTeMe IIpaBa, AOCTVKeHU:
yepe3 MpPaBOBYIO AEATEABHOCTb VM KOHEYHBIN
pesyabTar.

ITokasaTeaem ypOBHS IIPaBOBOM Ky AbTY PbI
ABASETCS CaMO OTHOILIeHMe oOmjecTsa K
IIpaBy, yBa’KeHMe K CyIIeCTBYIOIIel IIPaBoBOIi
cucreme. /laHHOETIOA0KeHNe XapaKTepu3yeTcs
IIOCPEACTBOM  CA€AYIOIIMX IIOKazaTeaein: 1)
IMOAOXKUTEABHOTO OTHOIIeHNUs K IIPaBOBBIM
HOpPMaM, BAUSIOIIMX Ha MOAeAb ITOBeJEHIS;
2) IIOHMMaHMe KaXXAbIM WHAVUBMUAOM €ro
COLMAAbHONM pOAM B IPaBOBOM I104e; 3)
¢popMmpoBaHre MO3UTUBHOTO OTHOIIEHMS K
IIpaBaM 1 cBOOOJaM yeloBeKa Kak K I1aBHBIM
aTpuOyTaM IpaBOBOIO rocysapcrsa [3: 48].

Ha cerogmsammmii  geHp  CyIIecTBYIOT
pasAnYHbIe TOYKM 3PEHMs JMccAejoBaTeeit
KacaTeAbHO  OIpeAeAEHMS  IIOHATUSA U
cogep>KaHMs IIPaBOBOI KyAbTYPBIL.

Hanpumep, no MHeHMIo ATarmMoBOil

D.JI. mpasoBasg KyaAbTypa TpaHCAUpPYeT
peaabHbIN yYPOBEHb pasBUTILA
IIPaBOCO3HAHNS HaceAeHMs, CTeIleHb
IIpaBOIIPMMEHEeHMsI ~ HOPMaTUBHO-TIPaBOBBIX
aKTOB, TeKyIllee COCTOsHME 3aKOHHOCTU W
npaBoriopsaka,  9(pQPeKTUBHOCTL  PabOTHI
IIPaBOOXPaHUTEABHBIX rOCyAapCTBeHHBIX

OPraHoOB, Ka4eCTBO peaausalun I0PUANIECKOn
TeXHUKM ¥ HPaBOTBOPYECKON AesATeAbHOCTU
rOCyAapCTBEHHBIX OPraHOB I UX COTPYAHUKOB.
[4:78].

IIpaBoBasi KyAbTypa - 5TO OAHA U3 CTOPOH
HpaBOBOM  AEMCTBUTEABHOCTI, KOTOpast
coAepXUT B ceDe Iporiecc (PpOPMUPOBaHUS
PaBOBBIX LIEHHOCTEN, HAKOILAeHNe U YCBOCHIe
IIPAaBOBLIX 3HAHMII U YMEHMI, CIIOCOOHBIX
obecrieduTh IIPOrpecc B Pa3BUTUN YeA0BeKa I
obmrectsa B reaom [5: 200].

IIpaBoBas KyabTypa - 9TO CIIOCOOHOCTD U
BO3MOXKHOCTh KaXkKA0TO YeA0BeKa IOHMMATh
caMy CyTb 3aKOHa ¥ Ha OCHOBE STUX 3HaHUI

BECTHWK Espasutickozo Hayuonarvhozo yrusepcumema umenu A.H. I'ymuiesa. Cepus I1paso
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A.C. Axmemos

HalpaBAATh CBOM AEVICTBUS B COOTBETCTBUM
C AeNICTBYIOIIMMIM HOPMaMMI IIpaBa, a TakKXkKe
yBa>kaTb IIpaBa OKPY>KaIOIIMX, YIUTHIBATh MX
MHeHue [6: 59].

B ycaosmsax  HaamumsA  pa3dAMYHBIX
MHEHNII U II0AXOA0B  OTHOCHUTEABHO
AepUHUITUN «ITpaBOBas KyAbTypa», ee MOXKHO
paccmMaTtpuBaTth KaK  BU4 ~ MaTepMaAbHO-
AYXOBHOW KYABTYpPBl, KOTOPBII OXBaTbIBaeT
BCIO COBOKYIIHOCTb IIPaBOBBIX II€HHOCTeI],
OTpa’kaeT TeKyIllee COCTOsIHIEe BCell IIPaBoOBO
CUCTEeMBI ¥ CTelleHb IIPaBOBOTO Pa3BUTUA
nnausuga. Ilpm »roM mnpasoBas KyabTypa
MeeT Ba’KHOe COLMaAbHOe 3HaueHNe BBUAY
TOTI'O, YTO OHa BLICTYyIIaeT 3aA10I'0OM ITIOCTPOEeHI
IIPaBOBOTO TOCyAapCTBa 1 OOIIecTsa C YeTKO
cTpaTerMell M CpeACTBaMU  AOCTVIKEHM:
IIOCTaBAEHHLIX 1lelell B 001acTy peaAn3almn
1paBoBBIX pedpopm [7:38].

M3yuenHnsle  KOHLIEIUMM  IIPaBOBOIL
KyAbTYpPbl 4aIOT HaM BO3MO>KHOCTD ITOHMMaTh
ee KaK TBOPUYeCKIII IIpoLiecc B 004acTu IIpasa,
OTpa’keHHBIN B 4eA0BeYeCKO AesTeAbHOCTH.
[IpeacraBaeHHbIe IIOAXOABI HaIlpaB/AeHBI Ha
U3y4YeHMe IIPpaBOBOI KyAbTYPBl ANYHOCTU U
BCEro 00IlecTBa, YTO ITO3BOASET HaM CAeAaThb
BBIBOJ, O TOM, 4TO TaKoOe pa3JeAeHye IIPaBoBO
KyABTYPBl IIO BHUAaM sBASIeTCSI BaKHEMIINM
MeTO04040THn4YecKM npuHnunom [8: 150].

ITpaBoBas KyAbTypa I10 cBOeI
Npupoje onpejeasercsi OTANYUTEAbHBIMU
HpU3HAKaMI, KOTOpEIe OKa3BIBAIOT
BO3eICTBIe Ha ITpoljecc ee GOPMUPOBaHIS I
¢opMEbI BEIpaskeHNs B OOIIeCTBe:

1) BrpICTyIIaeT OAHUM U3 HAEMEHTOB UAU
BIIAOB OOIIIell KyAbTYPBbI;

2) BBICTyHaeT OTpa’kKeHUeM CTelleH!
pasBUTI oO1ecTsa B OTHOIIIEHUU
9pPexTUBHOCTM  peaaM3aluy  IIPABOBBIX
HOPM;

3) mpeacTaBAeHa OOIIMM COCTOSHMEM
3aKOHHOCTH I IIPaBOIIOPsIAKa B TOCyAapCTBe;

4) ompegeasercs CUCTEMON IIPaBOBBIX
LIEHHOCTeNl U UAeM, YpPOBHEM IIPaBOBOIO
CO3HAHUSI;

5) mpeacraBaeHa caMOll BO3MO>KHOCTBIO
coyeTaTh pa3AMYHbBIE VICTOYHUKIU ITPaBOBOTO
mmpoijecca, IOCPeACTBOM  MCIIOAb30BaHI
HaKOII1€HHOTO OO'beMa 3HaHMIT U OIIbITA.

Cam mportecc popMmUpoBaHUs IIPaBOBOA
KyAbTYpbl ~ HaceAeHUs] MMeeT  CAOXKHYIO
CTPYKTYpPYy U MHOTOTPaHHOe coAep>KaHue, T.K.

BAUSET Ha MOA@Ab B3aMIMOOTHOIIIEHUIT MEXAY
OOIIIeCTBOM U TIOCyJapCTBOM, T.e. IMeeT
onpejeAeHHble ocobeHHOCTH 1 popMmer [9: 21].

ITo muenmio Inxanosa E.I'., mpasosas
KyAbTypa uMeeT TPeXKOMIIOHEHTHYIO
CTPYKTypy, KOTOpas Hamboaee  IIOAHO
OTpaXkaeT ee cogep>KaHue:

1) KOTHUTHBHBIN KOMIIOHEHT.
C IIOMOIIBIO AaHHOTO KOMIIOHEHTa
pesoCTaBAseTCs BO3MO>KHOCTD

YCTAaHOBUTL M M3MEPUTL YPOBEHbL IIPaBOBOI
IPaMOTHOCTM ~AMYHOCTY, €r0 3HaHUN B
00AacTy  AeVCTBYIOIIEero 3aKOHOJAaTeAbCTBa,
cnenMPUKM IIOHATHUS U CTPYKTYPHI HOPM
IIpasa, OIpeeAeHus IIpaBoBOIo CTaTyca;

2) MOTUBAIIMIOHHO-BOJA€BOII KOMITOHEHT.
JaHHbII KOMIIOHEHT II03BOAseT IIpOBeCcTU
MHAEKCAIMIO  KPUTepUeB IO  M3YYEeHMUIO
MO3UTUBHOIO  OTHOINEHUS  AUYHOCTU K
IPpaBOBOM ACVICTBUTEABHOCT;

3) moBegeHUYECKO-AesITeAbHOCTHBIN
KOMIOHeHT. Ilpu mnOpuMeHeHNM AaHHOTO
KOMIIOHEHTa MOKHO cJeJaTh 3aKAloueHue
00 ypOBHe IIpaBOBOI aKTMBHOCTM ANIHOCTU
IIOCPeACTBOM oInpejeAeHus CTereHn
CITOCOOHOCTM  AMYHOCTU K  CODAIOAEHUIO
IIPaBOMEPHOI MOJAeAU IOBeAEeHNs, HYAeBOI
TepIIMMOCTM K IIPOTUBONPAaBHBIM JESHNAM,
ydyacTumu B paspaboTke HOPMaTUMBHON Oasbl
[10: 73].

B COBpEeMEHHO I0PUANIECKO
Auteparype B OOABIINHCTBE MCTOYHMKOB
COAEP>KUTCs MHEHNe, YTO IIpaBoBas KyAbTypa
COCTOUT M3 CACAYIOIIMX B3aMMOCBI3aHHBIX
D1€MEeHTOB:

1) VYposenn
IIPaBOBOM  aKTMBHOCTH.
XapaKTepusyeTcs TeM, qTO IpaBoBas
KyAbTypa  HaXxOAWUTCI B  OPraHM4YeCKON
CBsI3M C IIPaBOCO3HAHMEM, HO OHa 0oaee
MHOIO3Ha4yHa, T.K. KpOMe IIPaBOBBLIX 3HAHII
U 1nOpeActaBAeHnyi, (QOpMHUpPYeT MOJeaAb
rnoseJeHnss MHAMBUAA. Ecam paccmaTpusaTh

IIPaBOCO3HAHNS n
JaHHbBII  yPOBEHb

IIpaBOCO3HaHNe Kak  (POpMy  IPaBOBBIX
OTHOIIEHUIN, BAUAIOIIUX Ha IOBeJeHue
A104e¥1 ¢ HaaumumeM (PYHKIIMOHMPOBAHILA

IIPaBOBBIX MHCTUTYTOB, TO HTO U €CTh IIPaBOBasl
kyaprypa. CyThb B3aMIMOCBA3M  IIPaBOBOI
KyABTYPBI U IIPABOBOTO CO3HAHIS BBIPa>KaeTCsI
B TOM, HaCKOABKO yTAyDAE€HHO MCCAeAOBaHLI
oOIIecTBOM BCe IIpaBOBbIe sBAEHUs B BUAe
LIEHHOCTM TIpaB U CBODOJ 4YeaOBeKa U
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rpaxxgannna. OTcioga caeayeTr MbICAb O TOM,
4YTO A/ Pa3BUTHUA IIPaBOCO3HAHU: YeA0BeKa,
€ro  NpaBOBOM  KyAbTyphl ~ HEODXOAMMO
U3ydyaTb U IIPOBOAUTL aHAAU3 IIPAaBOBBIX
OCHOB OOIIIeCTBEHHBIX OTHOILIEHNIA, CYyIIHOCTD
IIPaBOBLIX MTPEATIVICAHNI ¥ HOPM.

2) YposeHb IIPaBOTBOPYECKOI
AesTeAbHOCTH U 9P PeKTUBHOCTY ITPaBOBOI
cuctemMbl. JaHHBI KOMIIOHEHT MOKeT OBITh
U3MepeH U OIeHeH IIOCPeACTBOM aHaAmu3a
ACVICTBYIOLLIENT  3aKOHOAATeALHON Oasepl, B
KOTOPOM COAEP>KUTCA TeKyllee COCTOSHME
IIpaBoOBOJI  CUCTEMBI ~ OOIecTBa, ypOBEeHb
KayecTsa M OOBEKTUMBHOCTU IIPMHUMAaeMBbIX
pelleHunit,  yAOBAETBOPSIOIIUX  3aIIPOCHI
obOmectBa. /11000i1 HOPMaTUBHO-IIPAaBOBOIA
aKT JOAXeH ObIThb O(OpPMAEH B SCHON WU
IIOHATHOI pOopMe AAs1 Ka’KA0TO Ipa’kJaHIHa,
OBITH AOCTYIIHBIM AAS U3Y4eHUs U COAeP>KaTh
B ce0e 4YeTKMe MeXaHM3MBl peaan3aluy B
IIPaKTUYECKON AeSITeAbHOCTIA.

3) VYposens IPaBOIPUMEHNUTEABHON,
[IpaBOOXPaHUTEALHON u cyAeOHoI1
A@ATeABHOCTH. JaHHbI YPOBEHb
XapaKTepu3yeTcs AATEeABHOCTHIO
YIIOAHOMOYEHHEIX TOCY4apCTBEHHBIX OPTaHOB
BAACTM, TOCYAAPCTBEHHBIMUM  CAY>XKaIUMU
B paMKax peaAmM3aluu  AeMCTBYIOIIeN
HOPMaTUBHO-TIPAaBOBOM Oaspl. 3aech
IOKa3aTeAeM BBICOKOTO YPOBHsA ITPaBOBOM
KyAbTYPBl UM  NIPaBOCO3HAHUS  SABASETCS
npodeccoHaAM3M M KOMIIETeHTHOCTE,
paboTa rocygapcTBeHHBIX OpPTaHOB, OCODEHHO
B cpepe MpaBOOXPaHUTEABHOI PabOTHI.

Ecau paccMaTrpuBaTh HpaBoBYIO Ky ABTYpPY
C CyIIHOCTHOM CTOPOHBI, TO MOXHO BUAETE,
YTO OHa COAePKUT B cebe COBOKYIHOCTb
IOPUANYECKAX  SABAEHUM M IIPOIECCOB,
KOTOpPbIe COOTBETCTBYIOT TEKYIIell ITpaBOBOA
AEVICTBUTEABHOCTH. 34€Ch MOXKHO OTMETUTD,
4TO IIpaBOBas KyAbTypa HaKaIllAUBaeT B CBOEM
COAep>KaHNI TIPOrPECCUBHBIE KOMITOHEHTEI
npaBa U TpaHCAUPYET WX II0CPeACTBOM
5/E€MEeHTOB IIPaBOBOM AelicTBuUTeabHOCTH [11:

311].

2) mpaBoBOe  CO3HaHHME,  OTpaXkalo-
jee TeKyIIyIO CBA3b MeXAy
COBOKYITHOCTBIO MOPaAbHBIX, PEeAUIVIO3HBIX,
pogeccroHaAbHBIX IIEHHOCTeT];

3) cmcreMa 3aKOHHOCTM U ITPaBOIIOpPsAKa,

KOTOpasl  sABASIeTCS  CPeACTBOM  3alllUThI
npaB U CBOOOJA MHAMBMAAQ OT BO3MOXKHBIX
OpPOTUBOIIPABHBIX  AEAHUII  CO  CTOPOHBI
rocysapcrBa MAU MHBIX AULL;

4) mpaBoBOoe  BOCHNTaHMe,  KOTOpOe
ABASETCA ~ MeXaHM3MOM B M3MeHeHUM

IIPaBOBON KyAbTYPbI, YPOBHs IIpaBOCO3HAHMA
rpaxk4at, GOPMUPOBAHUY I10A0KUTEABHOIO
OTHOILIEHMS K IIPaBOBOI CUCTeMe.

ITo muenuio bongapesa A.C., kK Tuiam
IIPaBOBOJ Ky ABTYPBI OTHOCSTCS:

1) npasosas KyAbTypa  AWYHOCTH.
ZJaHHBIII TUII ITIOKa3bIBaeT YPOBeHb IIPaBOBBIX
3HaHMII ~AWYHOCTY, YMEHUM IIPUMMEHUTh
I0Ay4eHHbIe IIpaBOBble 3HaHMSA B 004acTu
HOPMaTUBHO-IIPaBOBBIX UCTOYHMKOB u
IpaKTUJYecKye HaBbIKU B CBOeI XXU3HI;

2) mpaBoBasg ~ KyabTypa  OTAEABHBIX
COLMAABHBIX TPYIIII. 34€Ch MOXKHO FOBOPUTH 00
OTHOILIEHUM OTAEABHON TPYIIIbl MHAVBUAOB
¢ HabOpOM OTAMYUTEABHBIX COLIMAALHO
3HaYMMBIX IIPU3HAKOB K  AENCTBYIOLIEI
IIpaBOBOI CUCTEME;

3) mpaBoBas KyabTypa oOlecTsa. DTOT
TUII TIPaBOBOM KYyABTYPBHl XapaKTepusyeT
oOmMII  ypoBeHb  IPABOBOTO  CO3HAHU:
IrpakJdaH M CTeleHb WX aKTUBHOCTU B
peaamnsanyy IIpaBoBbIX pepOopM, IPUMeHeHU N
IIOAOXKUTEABHOTO OIIbITa 3apyOeXXKHBIX CTpaH

[12: 8].

I[Ipu  Goaee moapoOHOM  aHaam3e
IIpaBOBOI  KyABTYPbl ~ AMYHOCTM  MOXKHO
OTMETUTL, 4YTO  BTOT TUI  IPaBOBO
KyABTYpBl sIBAsIeTCss (POPMOI  TBOPUYECKOIA
AesATeABHOCTY, KOTOpas IIOAHOCTBIO MAM
9acTMYHO  COOTBETCTBYeT  AOCTVIKEHUAM

Bcero oOmlecTsa B IHpaBoBoil obOaactu. B
cojepsKaHue IIPaBOBOM KyAbTYPBl AMYHOCTU
BXOAMUT HaAU4YMe IPaBOBOTO BOCIIMTAHUI U
00pa30BaHHOCTY, KOTOPbIe BBIPaXKalOTCs B

K »®aemeHTaM mpaBOBOIl KyABTYpPHl HAAUYMU PasBUTON (POPMBI IIPaBOCO3HAHNS,
MO>KHO OTHEeCTU: YMEHUM MCII0Ab30BaTh MMEIOIINeCs 3HaHI

1) mpaso, KOTOpOe SIBASIETCSI VM HaBBIKM UM (POPMUPOBATH IIPAaBOMEPHYIO
YHUBEpPCaAbHBIM peryasaTopoM  Mogeab rnosedenns. OgHaKo BasKHO OTMETUTD,
OOIIIeCTBeHHBIX OTHOIIEHUII, IIOCPeACTBOM UYTO He KaKABINI WMHAWBUA, 0041alaroinii
cucreMbl  00mieo0s3aTeApHBIX, (POopMaabHO 00BEMOM 3HaHUII B cepe IOpUCHPYAeHIINH,
oIlpe/e/eHHBIX IIpaBua (HOpM IIpaBa); MOJKeT OBITH «IIpaBOKYABTYPHBIM»
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4eA0BeKOM, T.K. OOLIUI YpPOBEHb KyAbTYpPBI
UHAVIBUAA orpegeAaser ero MOJeAb
IIOBEeAEHMS U CIIOCOOHOCTh K CO3MAaTeAbHBIM
AeVICTBUAM 0e3 AeCTPYKTUBHBIX HaMepPeHUIT 1
OTPUIIaTeAbHOTO OTHOIIEHM S K TOCYAapPCTBY U
00111eCTBY.

IIpaBoBas KyAbTypa oO1mecTsa
BbIpa>kaeTcs 4Yepe3 AOCTUTHYTBINL YPOBEHb

IIPaBOCO3HAHMSI U IIPaBOBOM  KyABTYpBI
BCero coumyMa, crereHn »PPeKTUBHOCTA
HOPMAaTUBHOM GasbI u IIpaBOBOJL
AesITeAbHOCTIL. Obaaganue pa3BUTON

¢opmoit ob1Iert KyAbTYpHI y OIlpeAeAeHHOTO
oO111ecTBa rapaHTUpyeT HaAudle AYXOBHBIX 1
MaTepuaAbHBIX LIEHHOCTEN, KOTOpble MMEIOT
OTHOIIIeHNME K IIPaBOBOM AEMCTBUTEAbHOCTH.
34echb MOXKHO OTMETUTDL TeKylllee COCTOsHIe
3aKOHHOCTM I IIpaBOIIOpsAKa B OOIecTse,
YPOBEHb pa3BUTHs IIPaBOBOTO OOpa30BaHMA U
BCeN I0PUANYECKON HayKU B I1€A0M.

Nszyuenne COZep>KaHNs IIPaBOBOIL
KY/AbTYPbI HePa3pbIBHO CBA3aHO C BblAE€A€HNEeM
ee QyHKIMI. MOXHO BBIAEAUTH CAeAyIOIIVe
(yHKIIUM TPaBOBOII KyABTYPHI:

1) HOpMaTuBHAas (peryasaTusHast)
PyHkILA. IIpeacraBaennas dyHKIIILA
HallpsAMYIO ~ CBs3aHa C peryamMpoBaHMeM

OOIIeCTBeHHBIX OTHOIIEHUI U BBICTyHaeT
Ba>KHBIM KpUTepueM oleHKM 9pPeKTUBHOCTA
AEVICTBYIOIIEN IIpaBOBOL CUICTEMBL.
Onpegeasenne gaHHO (PYHKIMM CTaHOBUTCS
BO3MO>KHBIM AUIIb IIOCPEACTBOM BbISIBACHUS
OOLeKTUBHBIX M  CyODBeKTUBHBIX  CTOPOH
IIpaBOBOM KyABTYpBI, T.e. OOO3HayeHUe ee
pOAM 1 MeCTa B IIPaBOBBIX OTHOIIEHMSX;

2) TIyMaHUCTUYECKAs dyHKIILA.
AanHas QyHKUMS XapaKTepusyeT Haaudue
XapaKTepHBIX YepT B OOIecTse coOAIOAEHI
IpaB U CBODOJ Ipak4aH, T.e. CO3JaHIe BCex
yCAOBUI 2451 GOPMUPOBAHNUSA ITOAHOIIEHHOM
AMYHOCTH, CIIOCOOHOM aKTMBHO y4acTBOBaTh B
IIPpaBOBOI JKU3HU TOCyapCTBa;

3) wumcropuyeckas IIPEEeMCTBEeHHOCTb.
AanHas  QYHKIMA — IIPaBOBOMl  KYABTYpPBI
XapaKTepu3yercs dopmuposanuem
HPaBCTBeHHBIX ~ IIEHHOCTeI 1 IPaBOBBIX
3HaHMII IIPY M3MEHEHMSIX B MCTOPUYECKOM
pasBuTUM  rocyJapcTBa 1 OOIecTsa.
ITenHocTy, 0COOEHHO MpaBOBhIe, II0ABe P KEeHbI
U3MEHEHIUAM B 3aBUCUMOCTU OT COIIMaAbHO-
DKOHOMMYECKUX M MHOAUTUYECKMUX CUTYaLii
U  IIOAOXKEeHMU:d, HO BaXHO COXPaHUTh

AOCTVDKeHUsl U TOAOXUTEAbHYIO ITPaKTUKY
pasBuTUsA OOIIeCTBa, B 9STOM IPOSABASET
9P PeKTUBHOCTh MMEHHO IIpaBoBas KyAbTypa,
KOTOpas HaKaIlAMBaeT IpaBOBble IeHHOCTH I
repejaeT UX OCAAYIOIUM ITOKOAEHMSIM;

4) mno3HaBaTeAbHas (rHOCEO10TH-
geckast)  ¢yHkumsa.  JaHHas  QyHKIUA
IIpaBOBOII KyABTYPBl ~ XapaKTepu3yeTcs

T€éM, 4YTO KaXAOMy 4Ye€AO0BEKY HeO6XOAI/IMO

OCYIIEeCTBAATL IIO3HAaBaTeAbHbIE IIPOIECCHI
B cdepe mpaBa IIOCPEACTBOM M3ydeHUs
COOCTBEHHBIX BO3MOXKHOCTEII U peaaun

IIPaBOBOI ACTICTBUTEAbHOCTIU. 34€Ch IIPaBOBasl
KyAbTypa o0ecrneumBaeT IIO3HaHUe IIpaBa
VMEHHO C O3ULINIA IIOBEAEHIST MUHAUBUAQA, €TO
BOCIIPUATIA IIpaBa 1 pOPMBI BEIPaskeHNs ero
IIpaBOBOI BOAW;

5) KOMMYHMKaTHBHAas PyHKIILA.
Crnenudmuka JAaHHON (QYHKIIUM IIPaBOBOIA
KyAbTYPBl BBIPa’kKaeTcs BO BAMSHMIU Ha
001I1ecTBO IOCPeACTBOM Ilepejadyn 1 oOMeHa
IIpaBoBOIi MHPOPMaIUN, CO3AaHIEeM yCAOBUIA
AAsl MEXAMYHOCTHOTO ODIIEHMUs O IIPaBOBBIX
mpoueccax u SBACHNUAX, CTUMYAUPOBaHNE
dpopmMupoBaHs IPaBOBBIX B3IAAA0B U UACH;

6) mOporHocTHMYecKas PyHKIILA.
Jannas  QyHKUMS  IIPaBOBOM  KyABTYpPBI
HaIlpaB/e€Ha Ha CO3JaHue JOCTOBEPHOU
MOgeAu IIOHMMaHMUs IIpaBa, II0CPeACTBOM

KOTOPOJ MOXHO BbpIpabOTaTh IIPOTHO3 IO
peaamusanuy IPaBOBBIX peOpPM U IPUHSATH
COOTBETCTBYIOII/E MEpPhl AAS  AOCTUXKEHUS
II0A0XKUTEABHOTO pe3yabTaTa. B coBpeMeHHbIX
YCAOBMSAX TaKOe IMPOTHO3MPOBAHNE COALPKUT
B ceDe mccaejoBaHMe M aHAAWU3 IE€PCIEKTUB
M BO3MOXHOCTeN  Pa3BUTHUS  IPaBOBBIX
SIBAEHUN U IIPOLIECCOB C UCIIOAb30BaHUEM
Pa3AMYHBIX HAyYHBIX CPeACTB, OCHOBAaHHBIX Ha
AOCTOBEpPHBIX JaHHBIX;

7) BOCTIUTaTeAbHAS
IIpeacraBaennas dyHKIMSA IIPaBOBOIA
KyABTYPBI NpU3BaHa dpopmmposaTh
IIpaBoOBbl€  LIEHHOCTM U  MUPOBO33PEHNS,
BAMAIOIIVIE Ha LIEHHOCTHbIE OPUEHTUPDI
AVYHOCTM M €ro BHYTpeHHMe HOTpeOHOCTH.
DTO CTaHOBUTCS BO3MOXKHBIM IIOCPeACTBOM
CUCTEMBI ~ IIPAaBOBOTO  BOCIMUTAHUSA,  T.e.
TTOBBIIIEHNs 3HAaHWUIT ¥ yMeHMI1 B cpepe ITpasa
B COBOKYITHOCTM C MOPaAbHO-HPaBCTBEHHLIMI
nAeaiaMy ¥ KOHIEIIIVAMU.

B 1opugudeckoit aureparype Ooabluasd
4yacThb aBTOPOB  ONMCBIBAIOT  OCOOEHHOCTU

$yHKIMA.
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(¢eHomeHna MpaBoBOV KyAbTYPHI C ITO3UITUIA
Tpex II04XOA0B, KOTOpble B IIOAHON Mepe
pPacKpBIBalOT — COoJdep>KaHMe U CyHIHOCTD
IIPaBOBOI Ky AbTYPbL:

1) Conmoaormyecknit 1moaxos. Croposn-
HUKM JAHHOTO TIIOXOJa K UCCAeA0BaHUIO
IIPaBOBOM KyABTYyphbl IIOJaraioT, YTO OHa
BBICTYIIaeT  «CMHOHNMMOM»  AeMCTBYIOIIeil
IIPaBOBOII CUCTEMBI U IIPaBoOBOM cdepr
Bcero obOmjectsa. Ilpm ®ToM mpasosasd
KyAbTypa OTpa’kaeT cOIiMaAbHble, AyXOBHBIE,
HKOHOMIUECKIe CTOPOHBI KI3HI FOCyapCTBa,
IIOCPeACTBOM aHaAM3a VIMEIOIerocs: YpOBH:
pasBUTHUA IIPABOTBOPUYECKON AesTeAbHOCTH,
COCTOSIHMA HOPMAaTUBHOM ©0asbl, CTeIeHU
PasBUTISA IPABOBOIO CO3HAHNS HaceAeHI.

2) /esiTe AbHOCTHHINI (a"nTpOomOAOTH-
JecKmil) 1moaxod. JaHHBIN IOAXOJ HU3ydaeT
coJep KaHle 1 CYIIHOCTh IIPaBOBOIL Ky AbTYPBbI
yepe3 aHaAu3 AOCTVDKEHUI 4YeA0BEeYEeCKON
AesITeAbHOCTY, HaKOIL/IeHHBIE B T€UEeHMe BCETO
repuoJa pa3BuTus O0IecTsa (MaTepuaabHbIe,
AyxosHble ©Oaara). IlpasoBas KyabTypa B
paMKax 4aHHOI'O I0AX0Ja IIpeACTaBAeHa B BIAe
IIpaBOBOIl peaAbHOCTH, codeprKallell B cebe
COBOKYITHOCTD IIPaBOBBIX HOPM U II€HHOCTeI],
CYIIeCTBYIOIIYIO IIPaBoOBYIO cuctemy B popMe
IIPaBOIIOpsIAKA M 3aKOHHOCTM, T.e. SIBASETCS
pe3yAbTaTOM BCEro, UTO CO34aHO YeA0BEeKOM B
o0aacTu IIpaBa (IIPaBOBLIX SBACHUIA).

3) LleHHOCTHBINI (akcmoaormueckmin)
IOAXOA. ITpeacraBaenHsIin 10AX0A,
XapaKTepusyer IIPaBOBYIO KyAbTYpY
yepe3 IHpPHU3MYy aHaaAmu3a COBOKYIIHOCTU
MaTepuaAbHO-AYXOBHBIX  II@HHOCTeN, Ipu
STOM CaMOll KyAbType OTAaeTCs HaUBLICIIee
3HaueHue, T.K. OHa BBICTyIlaeT TIAaBHOM
LIEeHHOCTBIO OOIIeCTBeHHOTo ycrpolicTsa. Ecan
pacKkpuIBaTh coJep>kKaHMe DTOIo I10AX0Aa, TO
BaKHO IMIOHUMATh, YTO OOABIIOE 3HaUYeHUe
3Jech UIpaeT HaAudue U peaausanys
CHCTEMBI MHCTUTYTOB, IIOCPeACTBOM KOTOPBIX
BCe IIeHHOCTM PacIpOCTPaHAIOTCA VM BAMUSAIOT
Ha popMMpOBaHNE OOIIECTBEHHOTO CO3HAHUS
HaceaeHus [13: 53].

Bce  BrlmeHasBaHHBIE — TIOAXOABI K
IOHMMAaHUIO IIPaBOBOM KYAbTYPBI TOBOPAT
O TOM, YTO JAaHHBIN (PEHOMEH SBASIETCS
CAOXHBIM IIPaBOBBIM ABA€HUEM, KOTOPBIN
paccMaTpuBaeTcs 04 PasHBIM PaKypcoM I
UMeeT pa3AMdYHble TOYKM 3PeHUs] aBTOPOB.
ITpu sTOM AaHHBIE IOAXOADI HE IIPOTHBOpPEYaT

APYT APYTY, @ TOABKO AMUIIIb B3aMOAOIIOAHSIOT
cogep>kKaHue ¥ OCOOEHHOCTM  IIPaBOBOII
KyABTYPBI, BBISABASIOT €€ IIpaKTUJdeckoe
3HaveHre U PYHKIIMOHAABLHOCTb.

Ecam oOpaturbcs K  3apyOeskHOMY
ONIIBITY M3y4eHUs IPaBOBONM KyAbTYpPHl U
dopm ee peaamsanuyu, TO HpeAcTaBAseT
OIlpeJeAeHHBbINI MHTepec ToCydapCTBeHHasd
IIpaBoBas IIOAUTUKA, HalpaBAeHHas Ha
¢popmuposanne IIpaBOBO KyABTYPBI
rpaXkAaH, ycTpaHeHue IpoOeA0B B I10Ay4eHUN
npasospix 3HaHuit B CIHIA. Coeannennsie
[MItaTtel AMepUKM IO3UITMOHUPYIOT ceDs Kak
IIpaBOBOe  JeMOKpaTH4eckoe TIOCyAapCTBo,
B KOTOPOM sApPOM BCeil IIPaBOBON CUCTE@MBI
BRICTyIIaeT MMEHHO YpOBeHb IIPaBOBOI
KyABTYPBI TPakKJaH.

B CIIA, xak M B OCTaAbHBIX CTpaHax
MMpa, CyIecTBYIOT IpoOaeMbl B cdepe
popMmupoBaHms y HaceaeHUs IIPaBOBBIX
3HAHMII U HaBBIKOB, HEJOCTAaTOK KOTOPOIO
BeJeT K  IIPaBOBOMY  HUIMAU3MY U
HapylIeHMIO IIpaB M CBODOJ TIpakJaH.
Aas pemenusa ganHoit npodaemsr B CIHIA
Oblaa cozgaHa He3aBUCHMas KOMMepdecKas
opranmsanus - Legal services corporation
(Kopnopanus opuanyecknx ycayr). 'aasnoit
11eAbI0 AeATeAbHOCTU AAHHOM OpTaHM3aluu
SABASIETCS IpegocTaBAeHue a1000My
rpakaHIHYy, OCODEHHO C HU3KMM A0XO040M,
KOHCyAbTallMM B cpepe IPaBOBBIX BOIIPOCOB.
PabGora oTOll OpraHmMsanuM oOOecreYrBaeT
COBEpIIeHHO PaBHBI AOCTYH TIpaXkKJaH K
cucTeMe MpaBOCyAMs, a TakXe OKa3blBaeT
(¢unancupoBaHmne 4YacTHBIM OpTraHM3ALMAM
110 IpPeAOCTaBACHMUIO IOPUANYECKMUX yCAYT
B INTarax cTpaHel. Kpome Toro, ka4l
ro/ AaHHas oOpraHm3anus QopMuUpyer u
oOecrieunBaeT pabOTy AeTHUX KOPILyCOB
opucros  (Rural Summer Legal Corps),
B paboTe KOTOPBIX aKTMBHOE yyacTue
IIPUHUMAIOT CTYyAEHTEI IOPUAMYECKIX
IIKOA I YHUBEPCUTETOB II0 OKa3aHUIO
IOPpUANYECKOV ITOMOIIM JKUTEASM CeALCKON
MEeCTHOCTU U OTAAA€HHBIX PallOHOB CTPaHbI.
JaHHas mporpaMma O4eHb BOCTpeOOBaHa U
¢ PexTnBHa, 00 HTOM TOBOPUT CTaTUCTHUKA,
coraacHo Kortopoiu B 1epmoa c¢ 2016 mno
2018 roaer 60 CTyAeHTOB IOPUAMYECKUX
ynusepcutetos B 36 mrarax CIHIA okaszaamn
I0pUANYecKyIo moMois 6oaee 1900 sxureasm
Cce/AbCKOI MecTHOCTH [14].
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ApyruM  HallpaBAeHUEM  Pa3BUTUA
npaposoit  KyapTypbl B CHIA  aBaserca
pabora B 004aCTV TOBBIIIEHNUs ITPaBOBOIA
IPaMOTHOCTU MOAOAEXKM, OCOOEHHO KOTOpasd
yXXe IpuBAeKadach K OTBeTCTBEHHOCTU 3a
Hapymenue 3akoHa. CyTh 3TOil  pabOTHI
CBOAUTCS K IIpeBeHLNM, T.e. HeAOIyIeHUIO
IIOBTOPHOIO IPOTUBOIPABHOTO IPOCTYIIKA.
Aas »roro Oblaa co3jgaHa OpraHM3alMs
- Kids «N» Crime, pabortaromas Ha 0ase
nenTpa npobanun Orange County Probation
Department. Pabora ®TOil OpraHmusanumu
HallpaB/A€eHa Ha OKa3aHle IIOMOILIN MOAOAEX,
NPOABAAIONIENl  IPU3HAKM  JAeBUaluu B
noseJennu. Bradase gaHHas opraHmsanus
peaansossiBaaa mporpammy (Legal Awareness
programme) ITOBBILLIEHIAST IIPpaBOBOM
KyABTYPBl U IIPaBOCO3HAHUA IIOCPEeACTBOM
IIpOBeAEHMST BCTped C Ipa’kJaHaMy, KOTOphIe

yxe COBEpIINAN IIpaBOHapPyIIEHIT u
Ha CcODCTBEHHOM OIIBITE pacckasbiBaan
o HeraTrMBHOM BAVISIHUN AAKOTOAs1 u
HapKOTMYECKNX CpeAacTs, O6”b}ICHHAI/I,

HACKOABKO Ba’KHO yBa’kKaTb IIpaBa M CBOOOABI
Ka’k/J0ro yeloBeKa U I10AydaTh oOpas3oBaHIe
A4Sl AMYHOCTHOTO passuty [15: 310].

Mo>xHO caeaaTh BBIBOA, UTO IIpUMeHeH!e
II0AOOHOTO TI0AOXUTEABHOIO 3apyOe>kKHOTO
OIIbITAa B OpraHM3allM IIPaBOBON ITOAUTUKM
OyJdeT BecbMa yMECTHBIM, T.K. AeVICTBYIOLIVe
rocyapCTBeHHbIE ITPOTPaMMBI 110 Pa3BUTHUIO
IPaBOBOM  KyABTYPHl M  IIPaBOCO3HAHMNA
HY>XXAaIOTCsI ~ MMEHHO B IIPaKTMYeCcKO
peaamnsauny, T.e. pealbHble Jela OIpeaeasioT
9P PeKTUBHOCTL NPUHMUMAaEeMBbIX IIPOrpaMM U
KOHITeITITIIA.

Pe3yabpTaThbi
Taxum 00pa3oM, MOXKHO BBIAEAUTD
HPUYMHBL, KOTOpble TOPMO3ST pa3BUTLe

IIpaBoOBOI KyAbTypBHl KaK Ha CTaguu ee
CTaHOBAEHMsI, TaK U B IIpollecce peaan3anun
IIpaBoOBLIX pedOPM, K HUM MOKHO OTHECTH:

1) Haau4me HUB3KOTO YPOBHA IPaBOBON
KyABTYPBI CpeAM CIIeI[aAMCTOB I0PUANYECKOI
ceps, OCOOEHHO Ha TOCyAapCTBEHHOI
cayx0Oe. DT1a npobaeMa BAUAET Ha KauecTBO

3aKOHOTBOPYECKOW AesATeALHOCTH, CUCTEMY
CyAeOHBIX perteHnii, GOpMUpyeT HeraTUBHOe
OTHOIIIeHMe OOIIecTBa K rocy4apCTBy;

2) ©00ABLION TIOTOK IIPaBOBOTO
Marepuada BAUAeT Ha  HEBO3MOXKHOCTb
rpakJaH  U3Y4UTh  BCIO  HEOOXOAUMYIO

IIpaBoByI0 MH(POPMAIUIO, YTO HPUBOAUT K
IHageHNIO KayecTBa er0 BOCIIPUSTI;

3) OTKpPBITHII AOCTYII K AOCTOBEPHON
nadopmarun. boapmryio dYacTh IIpaBOBOIL
nHpopManum rpaxgaHe I104y4aioT depes
MHTEPHET-peCypChl, YTO He BCer4a rapaHTUpyeT
BO3MO>KHOCTDH AOCTyTIa KaXkAOTO >KeAaloIero
K MHTEpHeTYy U II0AydeHNe HeoOXOAMMOI
nH(popMaIUM ¢ aKTyaAbHLIMY IIOIIPaBKaMU U
M3MEHEeHUAMIU;

4) naamume (PakTOB AECTPYKTUBHOIO
Xapakrepa CO CTOpPOHBI CpPeACTB MacCOBOU
nHdopmanum, KOTOpble MOIYT UCKaXKaTh
IIpaBOBYIO MH(POPMAIUIO C I1eABIO TTOBLIIIIeHIST
COOCTBEHHOTO PeNTHUHTa;

5) pasBuTMe IPaBOBOTO HUIMAMU3MA,
BBIPA>KEHHOTO B IIOAHOM OTPULIAHUU U
HeyBa>KeHUM K CYIIeCTBYIOLIeN IIPaBOBOM
cucTeMe U HeXXKeJaHUM pa3BuBaTh IIPaBOBYIO

KyABTYpY.

BuiBoabr

ITposeaenHsIit aHaAu3 psaa
OTEUeCTBEHHBIX M 3apyOe>KHBIX MCTOYHMKOB
AaeT HaM BO3MOXKHOCTH cCAedaTh BBIBOJ O
TOM, YTO COAEep>KaHMe IIPaBOBOM KYAbTYPBI
packpbiBaeTcs € pPadAUMYHBIX IO3ULUI U
moaxogos. OgHako cpeamn mccaeioBareleit
AaHHOTO (eHOMeHa TaK U He BbpIpabOTaH
YHUBEPCAABHBIN II0AXOA B BBLIABACHUNM U
O00OCHOBAaHMM CYITHOCTHBIX XapaKTepPUCTUK
®TOrO conMaapHOroO sABaeHus. Ilpm anaamse
COAep>KaHNs IPaBOBOM KyALTYPBI YAEAAETCS
BHIIMaHIE KpUTEpPUsIM OLeHKu ¢opM ee
peaamsanuy, IIOHMMaHMIO I Ha3HAYeHUIO
IpaBOBOM KyAbTYpPBEL. MOJKHO caeaaTh BBIBOA,
4TO IIPaBOBas KyAbTypa — 9TO OIIpeJeAeHHOe
ycaoBue 1 (paKTOp COIMAAbHBIX M3MEHEHMUI,
B KOTOPBIX MpaBy IIPUHAAAEKUT POAb
COIMaAbHOM AETePMUHAHTDI, BLHIPA>KEHHON B
obecriedeHN N IIPaBOBOI XKU3HU TOCyapCTBa.
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A.C. AxmeTOB
O. Mapeyran amoindazot [1agrodap nedazozurarork yrusepcumemi, Ilasrodap, Kasaxcmarn

KyKBIKTBIK M3JeH1eT Ma3MYHBIHBIH KeJi0ip Maceaeaepi

Angatna. YCpIHBLAFaH MaKadaa op TypAi OTaHABIK KoHe IleTeAJiK KalHap Ke3aepTe IOy >KacaAbIIl
>KoHe KYKBIKTBIK MdJEHMeTTi AaMBITyAarbl IIeTeAAiK OH TaKipuOe HeriziHAe Kas3ipTi KOFaMHBIH KYKBIKTBIK,
Mo/JeHIeTiHIH MoHI MeH Ma3MYHBIH 3epTTey XKypriziaeai. bya mMakasaHbH MaKcaThl — OYKia KYKBIKTBIK
KYIIeHiH JaMyBI JKardalibIHAa KYKBIKTHIK MdAeHUeT KYOBblABICBIHBIH TYCIHIiIi MeH Ma3MyHBIH TyTac Taljay
004bI1T TaObL1aAbI. TBIABIMI SKYMBICTHI Ka3y OapbIChIHAA FBIABIMU TaAAayAbIH 9pTYpAi oaictepi: Taaaay,
CHHTE3, CaABICTRIpMaAbl Taljay, AMaleKTUKaABIK Tacia, QakTiaepai izaey >KoHe TaHAAy KOAAAHBLAADLL.
Maxkasaza KyKBIKTBIK MdA€HUETTiH TUIIOAOTIACH, OHBIH epeKIIeiri MeH icke acbIpy popMachl, KYKBIKTBIK,
MadJeHMeTTiH (PYHKIMAAaphl aHbIKTadaAbl. bapAbIK IIpaKTUKaABIK, YCBIHBICTAp MEH TY>KBIPBIMAApPABI OKY
ImporeciHge Je, MeMJAeKeTTiK OafjapaaMadapabl, TY>KbIpbIMJAaMadapAbl, HOPMaTMBTIK AepeKKesiepai
>Kobaaay KesiHge Je KoagaHyra 60aaabl. MaKadaHbIH COHBIHAA KYKBIKTBIK, MOAEHUETTi KaABIIITaCThIPy —
Oya asaMaTTapAblH KYKBIKTHIK CaHa AeHTelliHe, KYKBIKTBIK CayaTThLABIFBIHA JKOHE 3aH IIbIFapy KbI3MeTiHiH
carlaceiHa O6aliAaHBICTHI Y3aK JKoHe KypAeai IIpoIiecc AereH KOPBITHHABIFA KeAi.

TyitiH ce3aep: KYKBIK, MdAeHMET, KYKBIKTBIK MdAeHMeT, KYKBIKTBIK CaHa, MeMAeKeT, KOFaM.
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Some issues about the content of legal culture

Abstract. The presented article studies the essence and content of the legal culture of modern society.
The purpose of this article is a holistic analysis of the concept and content of the phenomenon of legal
culture. The research paper uses various methods of scientific analysis: synthesis, analysis, comparative
analysis, dialectical approach, search and selection of facts. The article provides a typology of legal culture
on the basis of its specificity and form of implementation, defines the functions of legal culture. All practical
recommendations and conclusions can be used both in the educational process and in the design of state
programs, concepts, normative sources. At the end of the article, it was concluded that the formation of a
legal culture is a long and complex process that depends on the level of legal awareness of citizens, legal
literacy and the quality of law-making activities.

Keywords: law, culture, legal culture, legal consciousness, state, society.
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Constitutional and legal aspects of developing electoral system
of the Republic of Kazakhstan

Abstract. This work is one of the first scientific studies in Kazakhstan, built on the basis
of empirical research methods — interviewing. The author of the article conducted a total of
25 interviews in the period from September 2021 to December 2022. Among the respondents
surveyed, 10 persons were ordinary voters, 15 persons were experts in the field of electoral
law (including scientists, teachers of higher educational institutions, members of election
commissions, judges, public figures). The article contains the opinions of 5 respondents
regarding the existing problems in the field of the electoral system and ways to solve them. The
study was conducted with the aim to study the opinions of citizens directly involved in the
electoral process, as well as the voters themselves. The scientific literature shows that research
in the field of improving the electoral system has not yet been studied (especially empirically).
Therefore, it will undoubtedly increase the contribution of research to science. In addition,
during the research, the author of the article analyzed the legal acts of Kazakhstan in the field
of elections, examined the experience of Poland, in order to adopt the positive aspects of practice
in solving problems that hinder the development of the electoral system of the Republic of

Kazakhstan and, if possible, apply it in the conditions of our state.
Keywords: elections, parties, multiparty system, pluralism, democracy, electorate.
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Introduction

In accordance with the Constitution,
state power in the Republic of Kazakhstan, as
in most developed countries, belongs to the
people — «the only source of power endowed
with the constitutional right to participate
in the management of state affairs directly
and through its representatives, to apply
personally, as well as to send individual and
collective appeals to state bodies and local
self-government bodies» [1]. At the same
time, citizens of the Republic have the right
to elect and be elected to state and local self-
government bodies, as well as to participate in
the republican referendum. This indicates the
high primary role of the people of Kazakhstan
in the governance of the state.

Let’s pay attention to the constitutional
provision that the Republic of Kazakhstan
claims to be a democratic, secular, legal and

social state, the highest values of which are
a person, his/her life, rights and freedoms
(Article 1 of the Constitution of the Republic of
Kazakhstan). Proceeding from this, a modern
democratic rule of law state presupposes the
development of a civil society in which various
public organizations and political parties
interact, and no ideology can be established as
an official state ideology. Political life in a legal
democratic state is built based on ideological,
political diversity, that is, it indicates the
presence of pluralism. And the creation of a
multiparty system and compliance with the
principle of pluralism is a consequence of the
successful development of the political system
of the Republic of Kazakhstan as a whole.

The Republic of Kazakhstan is a relatively
young country compared to other world
powers, in 2021 it turned thirty years old.
But despite such a young age, our state has
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achieved significant results and declared
itself. Now, thanks to the coordinated work
of all the institutions of society and the state,
they talk about us, they know us and accept
us. International experience plays a big role in
this. After all, only based on the international
positive experience of the developed and
strongest states, we can consider, study, modify
and apply the experience of other countries
already in the conditions of our country.

On the way of its development, the
Republic of Kazakhstan, being a member
country of international agreements, adheres
to the established standards and requirements
regulated in these agreements. A very
striking example of this is the document
of the Copenhagen Meeting, in which it is
noted that «the countries participating in
the meeting recognize and welcome the
commitment expressed by all States to the
ideals of democracy and political pluralism,
as well as their common determination to
build democratic societies based on free,
competitive elections and the rule of law» [2,
94]. In this regard, the Republic of Kazakhstan
strives in every possible way to hold free,
legitimate and competitive elections, to freely
exercise the constitutional rights of citizens to
elect and be elected to public administration
bodies, as well as to improve the electoral
legislation and the electoral system of the
Republic of Kazakhstan. That is, we see that
elections, on the one hand, being an institution
of direct democracy, play an important role in
building a democratic state. At the same time,
on the other hand, through elections, people
participate in the governance of the state,
exercise their constitutional rights to elect
and be elected, thereby determine the value
significance of elections in the system of state
power.

All of the above determines the relevance
of studying the issues of legal regulation of the
electoral system of the Republic of Kazakhstan
as a tool for the implementation of democracy.

Research methods

The applied research methods play an
essential, sometimes decisive role in the
construction of any research. The famous
English politician, the founder of empiricism
and English materialism Francis Bacon

called the method «a lamp in the hands of a
traveler walking in the dark» [3,45]. And this
undoubtedly speaks about the fundamental
role of using certain methods when writing
research papers.

In this regard, for a comprehensive
analysis of the research topic and for the
purpose of further modernization of the
electoral system of the Republic of Kazakhstan,
various research methods of cognition, both
empirical and theoretical, were used.

Every scientist knows that more than
one scientific research does not take place
without the use of general scientific methods
of cognition, on which most authors base their
research on topical issues affecting all spheres
of human activity. Soin our case, in the course of
studying the issues of improving the electoral
system in Kazakhstan, general research
methods of cognition, such as dialectics,
analysis, synthesis and comparison, were
applied. For example, the method of analysis
and synthesisinvestigated the electoral systems
of the Republic of Kazakhstan, previously used
and currently operating by decomposing them
into separate parts (the presence of active and
passive suffrage, the role of voters in the formation
of representative and executive authorities, the
voting procedure, the value of open and closed lists
of candidates for deputies from a political party on
elections) and vice versa, the combination of
its individual elements into a single whole,
which together determines the type and type
of electoral system (majoritarian, proportional
and mixed), including a detailed analysis of
these systems in the election of deputies of
representative bodies, local executive bodies.
In addition, for the purpose of a comprehensive
study of the electoral system of the Republic
of Kazakhstan, an analysis of the legislation of
the Republic of Kazakhstan and the legislation
of foreign countries was undertaken, as well
as the research materials of Kazakhstani,
foreign scientists, specialists in the field of
constitutional (electoral) law, which is typical
for most legal studies, were studied. At the
same time, no scientific research takes place
without philosophical worldview approaches
— dialectics or metaphysics. We are all aware
that the dialectical approach proceeds from the
position: «all phenomena of the surrounding
reality are interconnected. The cognition
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of one phenomenon cannot occur without
taking into account the influence of other
phenomena on it» [4, 57]. Similarly, in our
study, a dialectical approach to cognition of the
electoral system of the Republic of Kazakhstan
is applied, in which causal relationships are
established: how the development of public
relations in the field of elections on the path
of evolutionary formation and development
affects the improvement of the electoral system
as a whole. That is, based on the method of
dialectics, we investigated the electoral system
in development and movement, starting
from the moment of independence to the
present, and identified positive aspects that
could be slightly modified and applied in the
conditions of modern Kazakhstan, as well as
identified negative aspects that hindered the
development of the electoral system at that
time, to which it is desirable not to return.

In addition, this study wuses special
methods used only in legal research, such
as: comparative legal and historical legal
methods. Of course, the methods used are
considered in the form of a comparison of
various comparable state and legal phenomena
operating in the past or at the present time. In
this regard, it is on the basis of comparative
legal and historical legal methods that the
study of electoral systems, its elements and
normative legal acts applied in the Republic
of Kazakhstan and in other states has been
carried out.

In addition, an empirical research method
was used when writing the work. In the study
of problems in the existing electoral system
and to improve the legislation of the Republic
of Kazakhstan in the field of elections, we
used the interviewing method. It is safe to
note the fact that this method is not popular
in the scientific community of legal scholars,
at least in the Republic of Kazakhstan, this
method has not been used as a key one in
legal scientific research. Perhaps due to
ignorance about the procedure, methods of
applying the interviewing method, or due to
emerging difficulties, this direction in research
methodology is not developing in modern
Kazakhstan. Therefore, in this work, the
authors have built a methodology for studying
the electoral system in such a way as to obtain
a full-fledged point of view of experts and

ordinary voters on existing problems in the
field of elections and electoral legislation. So,
as soon as citizens know what is necessary
for the people of Kazakhstan and how to
transform the current system of government
for the effective development of democracy in
the country.

Discussion

Relatively speaking, until recently, in
accordance with the legislation of the Republic
of Kazakhstan in the field of elections, «out of
107 deputies of the Mazhilis of the Parliament,
98 were elected according to the proportional
system from political parties that overcame
the five percent barrier (previously — seven
percent) and 9 deputies — by the Assembly
of the People of Kazakhstan» [5]. However,
there were certain discussions among legal
scholars and theorists about the illegality
of the procedure for nominating candidates
for deputies by the Assembly of People
of Kazakhstan. In one of the interviews
conducted by us, the respondent noted that the
deputies elected from the Assembly of People
of Kazakhstan do not represent the interests of
all the people of Kazakhstan, one can say all
the ethnic minorities of the people. How can
we talk about the representativeness of the
Assembly of Peoples of Kazakhstan when they
are not of an electoral nature, that is, it is not
a representative body, but we elect them to the
Mazhilis. The point of view in question, in our
opinion, is close to the truth. For example, if 9
(nine) deputies of certain 9 (nine) nationalities
pass, the interests of the remaining ethnic
groups will not be represented? Therefore, this
issue gave rise to the changes that were made
at the republican referendum in June 2022.
Namely, with the new upcoming elections of
deputies of the Mazhilis of the Parliament of
the Republic of Kazakhstan, the right to be
elected will belong to both political parties and
citizens of the Republic. That is, 30 percent of
candidates for deputies of the Mazhilis will
be elected according to the majority system,
70 percent — according to the proportional
system. In our opinion, the most optimal and
effective will be the use of a mixed electoral
system according to the 50-50 scheme, that is,
50% will be elected according to the majority
system, 50% - according to the proportional
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system. This innovation, in turn, will give the
opportunity to be elected to the Mazhilis of
the Parliament of the Republic of Kazakhstan
not only to candidates from political parties,
but also to ordinary citizens of the republic,
regardless of political affiliation.

At the same time, legislators continued
to reform the electoral system by introducing
in 2018 a proportional electoral system for the
election of deputies of local representative
bodies (maslikhats). That is, citizens
previously known to the local population,
without being members of any political party,
participated in the elections in their district
as self-nominees and became deputies of the
maslikhat, and since 2018, candidates for
deputies of the maslikhat can participate in
elections only from the list of political parties.
Of course, on the one hand, this was done in
order to exclude the so-called «tribalism» in
the formation of local representative bodies,
and on the other hand, it is impossible to
develop some democratic institutions at the
expense of restricting others (to deprive the
citizens of the country in the exercise of their
passive suffrage). That is, now citizens cannot
participate in elections independently as self-
nominees, they are simply deprived of the
rights guaranteed by the Constitution of the
Republic of Kazakhstan to be elected to public
administration bodies, if they do not belong to
any of the political parties. There is a violation
of the constitutional rights of citizens. If we
evaluate this Law from the perspective of the
above message, it becomes obvious that its
developers have approached the solution of
this problem superficially. One of the experts
who took part in the interview spoke about
this with the words: Based on this, the model
that was adopted in 2018 concerning the
elections of local authorities, accordingly, in
my opinion, itis not very successful. On the one
hand, this can be explained by the fact that the
authorities may have wanted to revive party
life in Kazakhstan, but you know that initially
the same system was introduced at the level of
the country’s Parliament when the Mazhilis of
the Parliament was elected. And they decided
to extend the same practice to the elections
of local bodies, in particular maslikhats. I
believe that this is a direct violation of the
constitutional rights of citizens to be elected.

The transition to a mixed electoral system has
become a consequence of large discussions
about the use of one or another electoral system
in the elections of maslikhat deputies. Now, the
elections will be held according to the scheme:
50-50, that is, 50 — according to the majority
system, 50 — according to the proportional.
We believe this option is the most optimal for
today, due to the fact that equal opportunities
will be provided to both political parties and
self-nominees. And this guarantees pluralism
of opinions.

Having analyzed the past elections and
world experience, in order to further improve
the electoral system, Kazakh legislators have
made amendments and additions to the law
«On Elections in the Republic of Kazakhstan»
that candidates are also nominated by political
parties and by self-nomination among the local
population at the elections of akims of a city
of district significance, village, settlement and
rural district. That is, this norm implements
the rights of both self-nominees and nominees
from political parties. Therefore, in principle,
we are now moving in the right direction in
terms of holding elections according to a
mixed system, when representatives from
both the party and self-nominees participate.
Then, perhaps, we will have district akims
elected according to the same system. Even if
one citizen has a different point of view than
the majority, pluralism of opinions is already
guaranteed.

Referring to the research materials, it
should be noted the opinion of one of the
respondents who supports the reforms taking
place in the field of elections of mayors of a city
of district significance, village, settlement and
rural district and believes that a mixed system
for the election of local executive bodies at the
grassroots level is the most acceptable and
optimal today. We quote excerpts from his
interview: let there be competition between
persons who are nominated themselves and
between persons who are nominated by public
associations and political parties. Then it will
be possible to see how mature our political
system is.

ThePresidentoftheRepublicofKazakhstan
in his Message to the People of Kazakhstan
focused on strengthening party competition.
He noted that the nomination of candidates

BECTHWK Espasutickozo Hayuonarvhozo yrusepcumema umenu A.H. I'ymuiesa. Cepus I1paso

Ne 3(144)/2023 57

BULLETIN of L.N. Gumilyov Eurasian National University. Law Series



from parties will strengthen the institutional
integrity of the state and will contribute to a
more open political process. In this regard,
all this determines the importance of political
parties in the implementation of the basic
constitutional provision on the recognition of
ideological and political diversity and on the
basis of pluralism of opinions the possibility of
building a democratic state with an active civil
society. After all, political diversity is the basis
for the establishment of a real multi-party
system in Kazakhstan, the presence of various
political trends, and the representation of
various social groups in them. And multiparty
means the possibility of establishing various
political parties guaranteed by the Constitution
of the Republic of Kazakhstan and their
real participation in the political life of the
country, as evidenced by all the past elections.
However, at present, the requirements for the
establishment and registration of political
parties in Kazakhstan are a little difficult. Thus,
in accordance with the Law of the Republic
of Kazakhstan «On Political Parties», «for the
state registration of a political party, it must
have at least five thousand party members
representing structural divisions (branches
and representative offices) of the party in all
regions, cities of republican significance and the
capital, numbering at least two hundred party
members in each of them» [6]. In our opinion,
this norm does not provide opportunities for
the full development of multiparty system
and democracy in the country. For example,
returning to the law «On Political Parties»
of the Republic of Poland, you can make
sure that «when registering political parties,
only 1,000 Polish citizens are enough» [7], in
contrast to the legislative norms of our state.
Or, as it was established in our legislation
earlier, during the formation period, when
the number of members was quite acceptable.
One of the respondents commented on this:
I am a supporter of the fact that the Law of
the Republic of Kazakhstan «On Political
Parties» gradually became liberal in the
process of evolution of the political system of
Kazakhstan, so that it was possible to register
political parties, regional representativeness
in quantitative representation decreased. For
example, it would be enough to register a
party of a small number of members, and the

threshold of admission (barrier) to the Highest
Representative Body - the Mazhilis of the
Parliament was reduced to 4 or 3%. Therefore,
we consider it necessary to minimize and
simplify the requirements established by the
legislation on political parties for the creation
and registration of parties, based on the
experience of other developed countries.

In addition, there are some problems of
improving the electoral system of the Republic
of Kazakhstan, which have a negative impact
on the development and modernization of the
electoral system: a low level of legal literacy
and legal culture. Analyzing the materials of
the study, it was revealed that the majority of
respondents out of 10 respondents — ordinary
voters have no idea what electoral system they
vote on, do not know what a proportional or
majority electoral system is. At the same time,
citizens do not understand why in presidential
elections they vote for a certain candidate on
ballots, whereas in elections of deputies of the
Mazhilis of the Parliament of the Republic of
Kazakhstan, local representative bodies vote
for a political party. That is, in this case, it is
not possible to choose a certain candidate, the
winning party decides which of the candidates
to give authority, a deputy mandate, and so on.
At the same time, there is a certain tendency
of rejection of citizens and society from all
electoral processes. Perhaps this is due to the
increase in «legal nihilism», when citizens
do not believe in the results of the vote, that
nothing will change whether they participate
in the elections or not. Often we hear: «Oh,
everything has already been decided at the
top; it is known who will win the elections
or which party will represent the interests of
the people in Parliament.» And there are a lot
of such nuances. In this case, in our opinion,
it is necessary to closely contact the people,
gain the trust of ordinary citizens, and create
an effective mechanism for the development
and improvement of the electoral system
and process. Relatively speaking, to create a
«Dialogue platform» to discuss important and
significant issues related to the reform of the
institution of elections.

Thus, we see that the electoral legislation
is changing and improving every year, and
the electorate suffers from misunderstanding,
insufficient legal literacy, as well as due to
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the growing legal nihilism in society, does
not participate in the process of solving state
issues regarding the formation of authorities.
Therefore, in our opinion, it is necessary
to carry out measures to improve the level
of legal literacy and legal culture of voters
at all stages of electoral training, both in
organizations, educational institutions, and
in public authorities. In other words, it should
be understood that only with the coordinated
work of the state and society, it is possible to
create the necessary model of the electoral
system that meets all the requirements and
standards established in developed countries.

Considering a particular electoral system,
we cannot talk about the advantage of one
over the other, because the choice of the
system often depends on specific historical,
socio-cultural, external factors operating in
a particular country. Thanks to such factors,
the advantages of one system in a particular
state can be enhanced, and its disadvantages
can be muted. Such a system will be the best
for this state. However, in order to determine
the answer to the question: is a proportional
system more effective than a majority or mixed
one, let’s try to study the world experience and
on its basis come to a common consensus.

The Republic of Kazakhstan, despite its so
young age, «keeps up with the times», based
on the experience of developed, strong states,
is trying to build an effective and acceptable
electoral system for our state. Being an active
member of many reputable international
organizations, Kazakhstan adheres to all its
obligations to conduct free and competitive
elections. The elections of the Head of State,
the formation of the Parliament of the Republic
of Kazakhstan, as well as local representative
bodies «are held in our country in an open
and transparent manner, in accordance with
national legislation and generally recognized
principles of democratic elections laid down
in the Universal Declaration of Human Rights,
the International Covenant on Civil and
Political Rights, European Convention for the
Protection of Human Rights and Fundamental
Freedoms, Document of the OSCE Copenhagen
Meeting» [8].

Undoubtedly, the Republic of Kazakhstan
is arelatively young country compared to other
world powers, in 2022 — thirty-one . But this

does not detract from the active work done by
the state and society for the development and
modernization of our state. And international
experience plays a primary role in this. After
all, only based on the international positive
experience of the developed and strongest
states, we can consider, study, modify and
apply the world experience already in the
conditions of the Republic of Kazakhstan.

In this regard, in the course of our
research we studied the experience of the
Republic of Poland, since now this state is one
of the fastest developing countries in Europe.
In accordance with the current Constitution
of Poland, «a Polish citizen has the right to
participate in a referendum, as well as the right
to elect the President of the Republic, deputies,
senators and representatives to territorial self-
government bodies, if he has reached the age
of 18 no later than the voting day» [9] (the
presence of active suffrage, as in Kazakhstan).

In addition, it is possible to vote only in
person, and only once, using official voting
cards at polling stations open on the territory
of Poland, including prisons and hospitals. In
parliamentary and presidential elections and
elections to the European Parliament, polling
stations are also set up abroad and on Polish
ships. When, as in Kazakhstan, «Citizens
recognized by the court as incompetent, as
well as those held in places of deprivation
of liberty by a court verdict, do not have the
right to elect and be elected, participate in a
republican referendum» [1]. That is, there
are discrepancies in terms of participation
in elections of persons held in places of
deprivation of liberty.

The main normative legal acts that
regulate the procedure for the preparation and
conduct of elections are the Constitution of
the Republic of Poland, as well as the Electoral
Code of the Republic of Poland of 2011, which
regulates elections in the country in detail,
including to the European Parliament. The
situation was different before the Electoral
Code - the law adopted by the Seimas on
January 5, 2011, which became a unified and
systematized electoral law, replacing many
provisions on elections from different periods,
often contradicting each other. The entry into
force of the Electoral Code was, from a formal
point of view, undoubtedly the greatest success
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in the field of electoral law. The Electoral Code
has introduced a number of changes and new
decisions in relation to the previously existing
electoral legislation.

Poland is divided into «41 (forty-one)
electoral districts. In each of them, depending
on its size, from 7 (seven) to 19 (nineteen)
deputies are elected. Voting for deputies
takes place in multi-member districts on a
proportional basis by the so-called preferences.
This makes it possible for the voter to indicate
in the ballot the desired candidate, who, if the
party overcomes the electoral barrier, acquires
the primary right to a mandate.» [10, 5]. That s,
similar to this, in Kazakhstan, the proportional
system has an «open» and «closed» system for
nominating party candidates in elections (rules
of linked lists and rules of free lists), when a
voter determines which candidate from the
party, he gives priority to when voting.

In the elections to the Seimas, the electoral
barrier for parties is set at the national level
at 5% (five percent) (in Kazakhstan — 5%), for
party blocs - 8% (eight percent). If none of the
relevant subjects has received the necessary
number of votes to overcome the barrier, then
the «threshold» is reduced to 3% (three percent)
and 5% (five percent), respectively. The right
to run is also recognized for representatives
of public organizations representing national
minorities [10, 5].

According to the results of the last elections
of 2019, six parties out of «10 represented
parties passed to the Sejm, of which 1 place
was taken by the German minority. The
conservative party of J. Kaczynski «Law and
Justice» won the elections, receiving 43.59%
of the votes, the liberal party «Civic Platform»
won 27.4% of the votes, the party of the Social
Democratic Union of Democratic Left Forces -
12.56%, the People’s Coalition - 8.55% and the
Confederation of Freedom and Independence
— 6.81%[11].Suchadiversity of political parties
in the Sejm indicates the active development of
political pluralism of opinions, which affects
the positive development of the institution
of elections and political parties in Poland.
In comparison with Poland, in Kazakhstan,
according to the last elections of 2021, the
Mazhilis of the Parliament is formed by 3
political parties, one of which is the leading
one, and there is also no opposition party. The

opinion of one of the interview respondents
is very interesting, who noted that reducing
the barrier from 5% to 3% is acceptable, it
should really be reduced. Then there will
be a multiparty system. Even if 1-2 votes
are received, 1-2 candidates will gradually
influence the votes in the promotion or denial
of any bills, for example, either improving
the livelihoods of citizens, or violating the
rights and duties of citizens. Therefore, it
is necessary to create all conditions for the
creation of a multiparty system in our country
and the increase of political parties offering
an effective and successful program for the
development of the state and society. And this
is possible only by simplifying the registration
procedure and minimizing the requirements
for the registration of political parties in the
Republic of Kazakhstan.

Results

Having analyzed the periodical literature,
regulatory legal acts of the Republic of
Kazakhstan and materials (transcripts)
collected for writing the article by applying the
empirical method of research - interviewing,
having studied the electoral systems operating
in other states and having studied the world
experience in the field of elections, the authors
came to certain conclusions and based on them
the results were formed. In this regard, the
following results are generated:

1. We propose to study and implement
the experience of developed countries in
terms of creating an acceptable and effective
electoral system in Kazakhstan. In order to
protect the rights of self-nominees who do not
belong to any of the political parties and in
order to equalize their constitutional rights to
be elected to government bodies, we propose
to switch to a mixed electoral system when
forming representative authorities. That is, to
give the opportunity to form representative
authorities to both political parties - 50%, and
self-nominees - 50%. Currently, voting takes
place according to the 70% to 30% system.
In our opinion, 50-50 is the best option for
resolving the current situation in Kazakhstan
due to recent changes.

2. We consider it possible to carry out
legal explanatory measures on an ongoing
basis to improve the level of legal literacy and
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legal culture of voters at all stages of electoral
training, both in organizations, educational
institutions and public authorities, as well
as to create a «Dialogue platform» to discuss
important and significant issues related to the
electoral system and the process, taking into
account the needs of society and following the
wishes and recommendations of voters, public
organizations and associations. For example, it
would benice to create a Center for the Electoral
system and the Electoral process at a higher
educational institution, the purpose of which
would be to train and train observers, members
of election commissions, candidates for elected
positions in state and local government bodies,
voters and other participants in the electoral
process on a permanent basis. That is, these
innovations contribute to improving the level
of legal literacy and legal culture of the entire
electorate and those involved in the electoral
process.

3. In order to protect the constitutional
rights of persons with disabilities to be elected,
we consider it possible to include 30 (thirty)
percent of persons with disabilities in the
quota, which grants the right to represent
the interests of the people in representative
government bodies (currently, the quota of
thirty percent is granted to women and youth
in aggregate). At the same time, based on the
study of international experience, to provide
blind voters with the opportunity to vote in all
elections with the help of the upper cover on
the ballot paper prepared in Braille, as well as
to carry out active work to improve technical
equipment for this category of citizens
(installation of ramps and other necessary
special means).

4. We believe it is possible to study the
experience of other states and introduce the
practice of postal voting within the country

and abroad for all voters, due to the inability
of a certain category of citizens to personally
attend polling stations for good reasons,
including persons with disabilities, as well as
in order to exclude mass crowds during the
current quarantine measures.

Thus, the results of the study showed that
the study of the historical and legal aspects of
the formation of the electoral system as a factor
in the development of democracy is relevant
today and requires fundamental changes in
the light of recent events in Kazakhstan.

Conclusions

One of the main features of a democratic
state governed by the rule of law is the
provision of free democratic elections. In other
words, elections play a fundamental role in the
development of a democratic state. Therefore,
the study of the main issues related to the
institution of elections and the electoral system
in the Republic of Kazakhstan is a priority
at the moment and requires fundamental
changes.

Currently, Kazakhstan is striving to
follow the path of developed -countries
with an established electoral system, using
different electoral systems in the elections of
state authorities. However, at the same time,
certain gaps appear that need to be filled by
developing all the constituent elements of
the electoral system as a whole, including
reforming the political system of the state
(development of multiparty system, political
rights of citizens). The latest constitutional
reforms adopted at the republican referendum
indicate that, after all, we are actively
implementing the concept of a «Hearing
State». After all, only by carrying out timely
coordinated actions of the state and society,
we will come to a real democracy.
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Kasakcran Pecriy0amKachIHBIH caliaay JKyleCiH 4aMBITY AbIH KOHCTUTYIVSABIK-
KYKBIKTBIK acreKkTiaepi

Anpatna. bBya SKyMbIc 3eprTey-cyxOaTTacyAblH SMIMPUKAABIK dJici HerisiHge KypblaFaH
Kasakcrangarsl a4arallikbl FRLABIMU 3epTTeyAepAiH 6ipi 60abi Tabblaaabl. Makaaa asTopsr 2021 SKBLAABIH
KbIpKyieri Men 2022 >KbIAABIH JKeATOKCaHBI apaAblFbIHAa Oapabirel 25 cyxbar xyprizai. Cayaanamara
KaTBICKAaH pecrHoHJeHTTepaiH iminge 10 agam KapamaiipIM caiidaymblaap, 15 agam — caiiaay KYKBIFBI
caZachIH/AFbI capaIinblaap (OHBIH illliHAE FaAbIMAAp, JKOFaphl OKY OPbIHAAPBIHBIH OKBITYIIBLAAPEI, Caiiday
KOMUCCHAapBIHbIH MyIIleaepi, Cyabsiaap, KOoFaM KaiipaTkepaepi). Makaaaga 5 pecrioHAeHTTiH caiiaay
Kyiieci caaachIHAaFbl ITpoDAeMadapra JKoHe 04apApl IIellly KoAAapbiHa KaTHICTLI iKipaepi KeATipiareH.
3epTTey callaay IpolleciHe TikeAell KaTbICKaH a3aMaTTapAbIH, COHAall-aK calidaylblAapAblH ©3 IMiKipaepin
3epTTey MakcaThlHAa >KYypriziagi. IoiabimMm ageOmertep caiiaay >KyliieciH >XeTiaaipy cadachIHAAFLI
3epTTeyaep OCHl yaKbITKa AeiliH 3epTTeaMereHiH kepcereai (acipece smmmpukaanik). CoHABIKTaH Oya
3epTTeyAiH FhLABIMFa KOCKAH YAeCiH apTThIpaThIHBI co3cis. CoOHbIMeH KaTap, 3epTTey OaphIChIHAa MaKaJda
asTopsl KasakcTaHHBIH caliday cadachIHAAFBI KYKBIKTBIK akTidepiH Taadaabl, [Toabmraneiy Toxxipubecin
seprreai, KP caiiaay >xylieciHiH gamMybIHa KedepTi KeATipeTiH Maceaeaepai Iiernyae ToXipuOeHiH oH
>KaKTapbIH Kabbla4ay >KoHe MYMKIHAITriHIITe MeM/eKeTiMi3AiH KargalibiHAA KOAAaHY MaKCaThIHAA.

Tyitin cesaep: cailaay, napTusaiap, KOIIapTUsAABIK, I1AI0PaAU3M, AeMOKpaTus, caiidayliblaap.

H.A. I6paeBa
Mexoynapoonviii ynusepcumem Acmara, Acmana, Kasaxcman

KoHcTHTYIIMOHHO-IIpaBOBbIE aclIeKThI Pa3BUTHsI M30MpaTeAbHOM CUCTeMBbI
Pecniy6amkm Kasaxcran

Annoranus. JanHas paOoTa sBASETC OAHUM M3 IIePBBIX HayYHBIX MccaeiosaHmuii B Kasaxcrane,
IIOCTPOEHHBIX Ha Dasze ®MIIMPUIECKOTO MeToJa MCCAeJ0BaHNs — MHTePBbIOMpPOBaHUA. ABTOPOM CTaTbl
IIPOBEAEHO BCETO 25 MHTEPBBIO B ITepnod ¢ ceHTsA0pst 2021 roga o gexadpp 2022 roga. Cpeaut ONpOIIEHHBIX
pecrioHAeHToB 10 Yea0BeK SBASIOTCA IMPOCTHIMU U3OMpaTeasiMu, 15 deaosek — ®KcIlepramMu B 004acTu
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n30MpaTeApHOrO IIpaBa (B TOM YlCJe y4YeHble, IIpeliojaBaTeAl BBICIIUX y4eOHBIX 3aBeAeHMI, YJeHDI
1301paTeAbHBIX KOMIICCHUI, CyAb), ODIIIecTBeHHbIe JesATean). B craThe mpuBeeHbl MHeHN:A 5 peCclIOHAEHTOB
KacaTeAbHO CyIIeCTBYIOIIMX IIpobaeM B cdepe mU30MpaTeAbHONM CUCTEMBI M IYyTH WX pelleHus.
VccaeposaHne mpoBeseHO C 11eAbI0 M3YYeHNUsA MHEHUs TpakjaH, HEIOCpeACTBEHHO 3a4eliCTBOBAaHHBIX
B M30upaTeAbHOM IIpollecce, a TakXke camMux usOmpareseri. Hayunas amureparypa IIOKa3bIBaeT, UTO
uccaejoBaHye B cdepe COBEPIIEHCTBOBAHMSA M3OMpPaTeABHOI CUCTEMBI A0 HACTOSIETO BpeMeH! He
u3ydeHo (oco0eHHO sMmrmpudecku). ITosToMy 9T0, HECOMHEHHO, YBeAUIUT BKAaA MCCA€AOBaHIS B HAYKY.
KpomMme Toro, B X04€ MccaeAoBaHNsI aBTOPOM CTaTb) IIPOaHaAM3MPOBaHBI IIpaBoBble akThl Kasaxcrana B
cdepe BbIOOPOB, McCAe0BaH ONBIT [10ABINN, B 11€AsX IIEPEHATH II0A0XKUTEAbHBIE MOMEHTHI IIPAKTIUKI B
pemtenny 1podaeM, TPersTCTBYIOINX pa3BUTUIO u30upareabHoit cucremsl PK, u, nmpu BozamMokHOCTH,
IIPUMEHUTDH B yCAOBIUAX HAIIIeTo TOCyAapCTBa.
Karouesble caoBa: BHIOOPHI, HapTUN, MHOTOIIAPTUITHOCTD, IAI0PaAn3M, AeMOKpaTus, DAeKToparT.
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Koncrurynmonnsiin cMmbica «Yemasa Cmpanvt Kasaxoe»
b. Coiprranyasl (C.b. AaanmmHcKOro)

Annoranus. B nauare XX eexa ¢ Kasaxckoii cmenu cyujecmeosary 06a HANPAGAEHUS.
HALUOHAADHO-0C60000UMEALH020  JBUXKEHUS, NPedCTAGUIeAlr  KOMOpulX — 1o-pasHomy
OUEHUBAAU  GO3MOXHBIE NYMU 0C6000XK0eHUS KA3AXCK020 HAPOOA OM  KOAOHUAADHOU
sagucumocmu.  HAayuoHarvHO-peAuzuosHas  UHIMEeAANUZeH YU  0mOAGaAd  npednovmeriie
UCAAMUSAYUY HACCACHUS 6 CEMbE MYCYADMAHCKUX HaApodos Poccuu, komopas kax moujHas
CNAOUEHHAS PEAUZUO3HAS CUAL OYdent crnocodHa pa3opeamv uenu KOAOHUAALHOLL 3A6UCUMOCHIY
u npusecmu Hapodvl k c60000e 1 He3A6UCUMOCTIIL.

Apyeoe  nanpasrenue HAUUOHAALHO-0C60000UMEALHOZ0  J6UXeEHUS NPeICAGAeHO MAK
HA3LL6AEMOIMU «3ANAOHUKAMU> - 11epedosoli HAUUOHAALHOT UHMeAAuzeHuell, 600pasuieil 6
cebst udeu U UeHHOCU e6PONeickoli 2yManumapHoti u 0emMoKpamu1eckoli KyAvmypol.
Moeiirvle ocrosanus u nocmyAamol amux medeHutl NPUHYUNUAADHO OMAULAAUCD, XOMA UX
KOHEUHAs 1eAb — 0c60005kdeHue HaApoda 0m KOAOHUAADHOU 3A6UCUMOCTIU, ObIAG 00HA.

B yxpenieHun 0CHOB UOCOA0ZUY «3ANAOHUKO8» KAWOUEBYH) POAL COIZPAAL O4EPK N0 UCHIOPUU
kasaxos A.H. byxeiixana «Kupzusvr» u paspabomannwii b, Cuipmmanyier «Yemas
Cmparnv Kasaxos» no unuyuamuse nepsozo. IIpu amom 6 ouepie A. byxeiixana obosHauervl
3eMAU, UCKOHHO HaceAslemvle kasaxamu, a 6 «Ycmage Cmpanvl Kasaxoe» npedcmasiena
KOHCMUMYUUOHHASL  MOJCAL  NAPAAMEHINCKOLL  PecnyOAUKU, T0PUCOUKUS  KOMOpPOLi
dorxkta Ovimb pacnpocmparena Ha amy meppumoputo. Tem camoim npedeavrvie Zpamubl
NPOKUCAHUS KA3AX06 DOAKHBL OVIAL CMamb 20Cy0apcmeeHHvblMu panuyamu Pecnyoauxu
Cmparnor Kasaxos.

Kaiouesbie caoBa: Yemas cmpativl Ka3axos, 00pasel, KOHCMUmMyyuu, KOHCIMumyyuoHAAUSM,
QOMUHUOH, pecnyOAUKA, NAPAAMEHMAPUSM, NPAGA UEA06eKd, PAGHONPAGUE KeHUUH,
He3AGUCUMOCHTD CY0d, HeNpPUKOCHOGEHHOCHTD.

DOIL: https://doi.org/10.32523/2616-6844-2023-144-3-29-41

Beeaenmne b. Coiprranyasr poanacs 23 oktsa0ps 1866
Asropom «Ycmasa Cmpanvi  Kasaxosé» 1. B pogosoii suMoske Kaparoksl ApacaHCcKoit
(aasee 1o Tekcty YcraB) siBAsiacs bapapibek  Boaoctm Kamaabckoro yesaa JKerwicyckoit
Coiprranyast  (Coipmanos — 6 Jokymenmax  (Cemupeuernckoii) odaactu, 26 HosAOps 1914
uapckozo  nepuoda) — BUAHBINA  AeATeAb TI. CKOPOIOCTMXKHO CKOHYaACs B Bo3pacTe

Ka3aXxCKOro HaIMOHAaAbHO-OCBOOOANTEABHOTO
ABIDKeHUsT «Aaamr» Hadaaa XX Beka. YcTaB
Ob1a Harmcad B 1911 1. Ha Ka3aXCKOM sI3BIKE
[1]. Cmoycts 6oaee 100 aeT oH mepeseléH
Ha PYCCKMII S3BIK AOKTOPOM IOPUANIECKIX
Hayk, npogeccopom Taenmnoir Hloanan n
onyoankosa B 2015 roay B xypHaae «[Ipaso u
2ocydapcmeo» [2].

48 aer B ayae CyTTureH, pacliOA0KeHHOIO
Ha Oepery peku boaek-Oypran. Bmecre co
crapmnm Oparom Typasioexom B 1874-1876 .
yumAcs B HayaAbHOI 11KoAe, B 1876-1886 1T. - B
K/AaCCIIeCKON MY>KCKOV TMMHa3nu BT. Beprom.
B 1886 r. mocrynmmua Ha 1 Kypc dakyabTera
Bocrokosegdenns C.-IlerepOyprckoro mmire-
paropckoro yHusepcurerta [3].
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B ToT mepuoa B 5TOM yHUBepcuTeTE TAKKE
yunanch Oyaymme 10puctel MyxameakaH
Cepaantyant (Cepaaur), baxpimxan Kaparait
(Kapamaes), l'abuaoaaa Temupyant (Temupos),
BocTokoBe/ baxbiTkupert Kyamanyaor (baxuim-
T'upeir  Kyamaros) m psj APYyTUX Ka3aXos.
Hekoroprle 13 HMX CIyCTSI HECKOABKO A€T
OpLan u3Opanbl B AeryTaThl (B uaeHsr) I m 11
I'ocyaapcrsenHoi gymer Poccuiickom umie pumn
1906 1 1907 rr. B 9T1 rOoABI OHM A5 OOIIIeHIS U
B3a/IMOIIOMOII M O0be AMHIANCH B COOOIIIeCTBO
«3emasiuectBo» [4]. B roa  okoHuaHWMs
y4é€Obl B yHHUBepcuTeTe IIO CIelMaAbHOCTHU
«apadcko-Ppapcutickuil, — MIOPKCKo-mamapcxKuil
asviku» [5] B 1890 r. bapasibex CopTTaHyAb!

BIIEpBbIe  IIO3HAKOMMACA €  AaMXaHOM
bykerlixanoM, TOABKO YTO HOCTYNMBIINM
Ha 1 kypc C.-IletepOyprckoro /lecHoro

nHctutyta [6] Takoit kpyr oOmieHus B
cpede II0-eBPOIIEIICKM OOpa3OBaHHOM YacTU
MOAOAEXM B IIOCAeAYIOIIeM CII0COOCTBOBaA
uXx BO/ABHOAYMCTBY, BOCITPUATUIO
AeMOKpaTUYecKuX 1 AnbepaabHbIX IIeHHOCTeI,
KyABTUBUPOBABIINXCS B (PUAOCOPCKUX U
Hay4YHBIX TPYJaX eBPOIIEICKIX MBICAUTEALI U
IIPOrPeCCUBHBIX IOAUTUKOB.

[Tocae oOKoHYaHM:A yHUBEpCUTETa U
BO3BpaIleHNs Ha POAUHY B Itepuog 1891-1894
rr.b. CpIpTTany Ab1 CAy>kK1.4 CTOAOHaYaABHUKOM
[7], saBeayrommMm KaHIleAspuell Ka3€HHOM
I1aAaThl Typxecranckoro reHepaa-
rybepnatopctsa [8]. B 1894-1908 rr. -
3aBeAyIolmuii  OTA€AOM  AeAOIIPOU3BOACTBA
XKertpicyckoro  004acTHOTO  yIpaBAeHIs,
MAAAIINI YMHOBHMK OCOOBIX IIOPYYeHUIA
npu  JKeTpICycKOM BOEHHOM TIyOepHaToOpe
[9]. B 1905 r. OH axkTMBU3MpPOBaA CBOIO
OOIIIeCTBeHHYIO AesATeAbHOCTh. B uyacTHOCTH,
OH BMeCTe C JeJeraTaMy 5 Ka3aXcKux obaacTeit
y4acTBOBaAa B pabOTe yupeAuTeAbHOIO Che3Aa,
cocrossirerocs B gekadpe 1905 r. B Ypaabcke,
B KOTOPOM IIPMHATO peIlleHNre O CO3AaHUU
Kazaxckoro  ¢uamnasa  Koncruryumonso-
Aemokparnyeckort maptun [10]. B GprTHOCTD
MAaAIIMM YMHOBHUKOM OCOOBIX IOPYJYeHMIA,
OH OTKPBITO ¥ CMeA0 BLICTYIINA B 3aIIUTY IIpaB
1 cBODOA KOpeHHOTO HaceaeHus JKeTpicycKoii
o64acTy, Ka3axos, TpeOOBaA IIpeIrojaBaHns B
TMIMHA3UsAX MyCyAbMaHCKOro boxxpero 3zakona
AAs1 Ka3axXCKuX JeTeit, 00poAcs 3a cOXpaHeHUe
3a HUMM UX MICKOHHBIX M POJOBBIX 3€MeAb.
Hanpumep, s iiceme «I1o gonpocy 00 yAyuuieHuu

Kupauscxou (kasaxcxou) xusnu» ot 09.06.1907
I., agpecosaHHoM TypkecTaHCKOMy reHepaa-
ryoepHaTtopy, b. CripTTanyas! 1oAH:14 BOIIPOC
BBUKUBAHIUS CBOEro Hapoda: «...Bce mapodui,
NOKOpEHHDIE PYCCKUMU CUAOTO OPYKUS, NOAYHUAU
6 coOcmeerHoCmb 6CE, UmMo umeru Yy ceds 00
noKopeHus, KaK-mo: 3eMA10, 00mMa U 06UKUMOE
UMYULECE0... Y Kupzusos e, nocae npuHsmusl
noddaricmea u ¢ 6odéoperuem 6 Cemupeuerckor
o0 acmuU PYCCKUX, 63SAU CAMbIE AYUULUE 3eMAU,
o0pabomaritvle UMU, C 6bI6ECHHDIMU UMU Ke
OPOCUMEADHBIMU KAHAAAMU U 0mMOupare 3emerb
NPodOAXKAAOCL U NPOJOAXKAEMCS 00 HACTOAULE20
spemeriy u doxodum daxe Jo OeciepemerHocHU
CO CMOPOHDL UAEHOS8 mNepeceAeHueckoll Nnapmuu,
Komopbvle, He pyK0o60ICHEYCL CYULeCmsyouumu
3AKOHAMU, — UUPKYAAPAMU, — PACOPSAKEHULMU
60ICULE20  C60€20  HAUAALCMIBA,  NPOJOAXKAIOM
meopumo 0e33aKoHus, omoupas y Kupzusos amu
3eMAU, KOmopvle N0 3AKOHY CUUMAOMC Ux
coocmeenrocmoto. I[lo-udumomy, 3axoHvl OAsl
Hux He cyujecmeytom» [11].

B aexaOpst 1908 r. 3a aHTMMMIeEpCcKue
rnoantndeckne B3ragApl b, CelpTTaHyAb
Obla OTHpaBAeH B OTCTaBKy, 4YTO, BIIpodeM,

He IIOMeIllal0 eMy IIpOAOAXKaTbh CBOIO
HOAUTUYECKYIO  AATeABHOCThL B pycae
HaIlMIOHAaABHOTO  OCBOOOKAEHMS  Hapoda.

C peapio BO3BpamljeHus B COOCTBEHHOCTD
kazaxoB JKeTpicyckoit 004acTy MX MCKOHHBIX
3emeab, B 1910-1911 rr. on naxoamacsa B C.-
IletepOypre, rge cocrosiaach €ro BTOpasd
UcTOpuYeckas — BCTpeda ¢ AAMXaHOM
BbyxkeiixanoMm. Drta BCcTpeya 3HaMeHaTeAbHa
enié TeM, 4to B 9TU roawl (1910-1911 z2.)
MOABUANCh ABa YHUKAABHBIX IIPOU3BEAEHIL,
BHECIINMX HEIOBTOPUMBIN BKJAaj B 440
HaIlMOHAAbHO-OCBOOOAUTEABHOIO  ABVIKEHIS
Ka3axoB 1 BO3POXAEHIUS €ro yTpadyeHHO
rOCyJapCTBeHHOCTH.  DTO  —  UCTOPUKO-
cupaBounpli  ouepk  A.H.  Bykelixana
«Kuprussr» («Kasaxm»), msgannomt s 1910
r. B C.-IletepOypre B cOopHuke «POPMEI
HallMOHAABHOTO ABVDKEHIUS B COBPEMEHHBIX
rocysapcrsax» [12] m paspabGoTaHHBIN IO
ero nopydeHmnio bapapibekom CripTTaHyABI
B 1911 r. B C.-IlerepOypre «Ycras Crpans
Kazaxos» [13].

Kusnennwiit myts b. Croiprranyasr, ero
DaecTsaee0dpazoBaHNe, KPyTroOIIeHNABCpee
€AVHOMBIIIZE€HH/KOB He MOTAM HEe OTPa3UThCs
Ha €ro MMPOBO33PEHMUM, ITOAUTUIECKOM
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Korcmumyuyuornvtii cmvica «Yemasa Cmpanvl Kasaxos» b. Coipmmanyavt (C.b. Aaauiuricikozo)

M IPaBOBOM CO3HAHWUM, CBUAETEAbCTBOM
gyeMy SIBASIETCSI pa3paboTaHHBIN UM
«Yemas  Cmpanvt  Kasaxos», T10ATIVICAHHBIN
B KOHCHNMPATUBHBIX II€AAX CUMBOANIHBIM
ncesgounmoM  «C.b.  Aaauwutckuit». O
NPpUAAHUU DTOMY UCTOPUYECKU Ba>KHOMY
AOKYMEHTY  AeTUTUMHOCTM B  YCAOBMSIX
LIApCKOTO CcaMOJep>KaBMsl He MOIA0 OBbITh
n peun. /OCTaTOYHO BCIOMHUTL (PaKTHI
IpeclieJOBaHNsl B pasHble IIepuoAbl IO
IIOAO3PEHNIO B  cellapaTu3Me  PyCCKOTO
yueHoro-stHorpada I'H. IToranuna B 1860-x
IT. [14] 1 BUAHOTO AesiTeAst ABVDKEHU ST « A Aari»
A. banrtypceinyast B 1909 1. [15].

OcHOBHBIE IT010KEeHMSI

T'aaBuas wupess YcraBa — 9TO €034aTh
CaMOCTOsITeAbHOe  IOCyAapCTBO,  KOTOpoe
yIpaBAseTcs HapoJAOM U MMeeT Ka3aXcKue
ocobeHHOCTH. Daurta «Azam» BpIOpasa
0oAHy 13 Hamboee BepPOSATHBIX K Hadaay XX
BeKa BapMaHTOB CaMOCTOATEABHOCTM, KakK
AOMMHMOH. DTa (opma oTpasmaach B CT. 3
Ycrasa: «Cmpana Kasaxos 0ydem noddepxusamo
c Poccueii dpysxeckue ommouierus, mo ecmb
UMenb cmamyc QOMUHUOH».

JOMIUHIOH, IO YOeXAeHUIO AUAePOB
HALIIOHAAbHO-OCBOOOAUTEABHOIO  ABVIKEHIASI
«Aaam», -  (QakTHyecKsm  He3aBUCHMOe
roCyAapcCTBo, ¢popmaasnO IIpU3HAaIOIIee
CBOMM  TIJaBOJ  MOHapxa  MeTPONOANH,
IpeJcTaBAeHHOro reHepaa-ryoepaatopoM [16].

Martepuaabl 1 MeTOAbBI

[TepBoncTOYHMKAMM HACTOSIILEN CTaThbU
MOCAYXXKMAM — UCTOPpUYECKUE  AOKYMEHTEHI
ns ¢pongos apxusos LII'A PK, LIIUIA r. C.-

[lerepOypra m /lenunrpaackoii o0aacTy,
cOopHukmu coumHeHmit  A.bykeiixana, b.
Criprranyas;, B.B. Beapsimunosa-3epHosa,
Autepatypnoro wmysesa V. JKancyryposa,
B 4YacTHOCTM, peaKue mucbMa AauxaHa
bykerixana  1905-1906  roaos,  BIIepBBIE

oOHapy>XeHHble 11 JCIIOAb3yeMBble B BTON
cTaThe.

B crarpe Takske OBIAM MCIIOAB30BaHBI
MaTepuaabl IMepUOANYECKON IledaTu Ha
Ka3aXCKOM I PyCCKOM S3BIKax Imepuoga 1913-
1918 roa08, kak rasetsl «Kazak», «CBoboaHas
KU3Hb», ToaydeHHsle n3 ¢oraos HP PK,
T'asetHoro oraesaa Poccurickoit HarMoHaAbHOM
6ubanorexu B Xumkax (Mockea).

brran IIPOaHaAN3UPOBAHEI TPyA4bl
yuénsix-iopuctos  npo¢p. C.D. Vaapuesa,
CIIenaAu3UpPyIOIerocs Ha UCTOPUNA

MMOAUTUYECKUX ¥ ITPABOBBIX YUEHNI, TeOPUN
rocyJapcTBa U IIpaBa, MCTOPUHU I0PUANIECKO
Haykn Kaszaxcrana, mpod. II. Taemnmnoii,

TaKMX MCTOPMKOB, Kak B.B.Beabsammnos-
3epHOB, A.A.Amamxosa0Ba (Mocxea,
P®), C.CozaxbaeB (Aamamovi, Kasaxcman),

CIenmnaAu3upyIOIXCcs Ha UCTOpUM «Aaali».

[IpuHancaHum 4aHHOM CTaTby aBTOPaMu
ObLan UCIIOAb30BaHBbI CpaBHUTEAbHO-
UCTOPUYECKIUM, MICTOPUKO-PETPOCIIEKTUBHBI,
JICTOPUKO-TEeHeTUYeCKIIA, UCTOPUKO-
TUIOAOTMYECKIIA, VICTOPMKO-CUCTEMHBIN
MeTOAbI U3y4eHNsI 0D03HAUeHHON TPOOAEMBEI.
B xoge wmccaeagosanusa OblAM  IpUMEHEHBI
oOlIleHayyHble M CIIeIMaAbHO-UCTOPUYeCKe
METO/bI, @ TAKXKe aHAAN3, CUHTE3 U AOTMYeCKIIA
MEeTOABI. MeTtoa0a0rmaeckoin OCHOBOI
SABASAACS IPUHLMII MCTOPU3Ma B IO3HAHUM
IPOIIAOTO ¥ PEeKOHCTPYKIIUM KyAbTYpPHO-
UCTOPMYECKUX ITPOIIeCCOB KaK OOBLeKTUBHOI
peaabHOCTH.

PesyabTaThl MccaeAOBaHMS

1. OOpasen r1epBOI Ka3axcKOM
KOHCTUTYLIN

Haugazao XX Beka aast Beaukoir kazaxckorin
CTeIly 3HaMeHaTeAbHO TeM, YTO HalOuparoliee
cuay HallOHaAbHO-0CBOOOANTEABHOE
ABVDKEHIe  CTal0 HaIlOAHATBCA  HOBBIM,
ollepe>KaBIIIMM CBOE BpeMs, cOojep>KaHMeM.
[Ipexxnme  crioHTaHHbIe — OyHTBI,  Caabo
OpraHu30BaHHbIE BOCCTaHM ycTynaau
MecTOo VMHTeA/AeKTyaAbHBIM IOVICKaM
IyTell oOpeTeHMs] CBOOOABI, COXpaHEeHU:
HaIMIOHA/ABHOTO AOCTOMHCTBA, MaTepraAbHON
obecIie4eHHOCTI Ka3axoB Ha cBoel
VICTOPUYECKOM pOAMHE, OKa3aBIIeNCsA II0A
JUTOM KOAOHU3aTOPCKOIo coceaa —Poccniickoit
umnepyn. Ilarpuornueckm  HacTpoeHHas
yacTh Ka3axCKOIO Hapoga, HallMOHaAbHasd
VHTEeAANTeHIU:, Pa3HOILIaHOBAs II0 CBOEMY
oOpa3oBaTeAbHOMY YPOBHIO, >KM3HEHHOMY
OIIBITY, MUPOBO33PEHNIO U 3HAHUIO
MHOTOCTPajaAbHOM MCTOPUM COOCTBEHHOTO
Hapo4a, I10-pa3HOMY OLIeHMBaAU IIPUOPUTETH
HallMIOHaAbHO-OCBOOOANTEABHOTO ABVKEH.

Kax ormeuaa A.H. Bykeiixan B cBoeit
pabote «Kuprusp» («Kasaxm»), k Hagaay XX
Beka B Kasaxckoil cremm cymiecrsosaam Asa

BECTHWK Espasutickozo Hayuonarvhozo yrusepcumema umenu A.H. I'ymuiesa. Cepus I1paso

Ne 3(144)/2023 31

BULLETIN of L.N. Gumilyov Eurasian National University. Law Series



E.K. Hypneucos, C.A. 2Kycin

TeYeHMs] HallMOHAABHON  UHTeAAUTeHIIVI.
OgHy u3 HuUX IIpeAcTaBAsdAd «HAUUOHAADHO-
PeAUZUOSHAS UHMEAAUZEHUUS, 60CNUMAHHAS 6
dyxe 60CmMOuHOU OpmMOJOKCUU U HAUUOHAADHO-
PeAUZUOSHOU UCKATOUUMeAbHOCHU». Al DTON
ITPyNIb  HAIMOHAABHOM  MHTeAAUTEHLINN
«PEeAUZUO3HDIE U 3eMEAbHDIE 60NPOCHl  COSAU
Yy Kaaxos 6nepedu 60NPOCOE  NOAUMUHECKOLL
c60000v1». /pyroe TeueHMe IIpejcTaBAsAa
«UHMEAAUZEHYUS, 60CNUMAHHAL HA  PYCCKOU
Aumepamype, — 6epyrouas 6  e6PONeCcKyo
KyAbmypy, — 6udsuias — cuacmoe — poouHvl 6
300posom  npemeopeHuu  nA0006  3anadHoll
KYAbMYpol U CHUMABULAS. PEAUZUO3HDIE 601POCh
gmopocmeneHHbMU, NPU HAAULHOCHIU 00e1AHHOTL
17 anpeas (1905 2.) c60600v1 sepomepnumocmu»

[17]. Astop ouepka «Kupruss» mnepsoe
TeueHNUe  Ha3blBaeT  «MIOpKOPUAAMU U
NOOOPHUKAMU — NAHUCAAMUIMA»,  BTOpOe  —

«3anadHuKamu», KOTOPBIX Cpeayt COBPeMeHHBIX
y4Y€HBIX-UCCAeJOBaTeAell IPUHATO Ha3bIBaTh

YCAOBHO «MHTEAAUTEHLIVIEN ...» VAU «DAUTON
«Aaarm».

B  moaumTmyeckoil  SKM3HM ~ Ka3axoB
Hagyasa XX B. ocoboe MecTO 3aHuMaAu

«3allagHUKN», MOAHSBIINECS A0 OCO3HaHUA
poan COOCTBEHHOI1, HaIlMMOHaAbHOM
roCcyAapCTBEeHHOCTH B AOCTVKeHU N
IIOAAMHHONM  CBODOOABI ~ Hapoda M  ero
CaMOOBITHOTO  COLIMAAbHO-DKOHOMMYECKOTO
U KyABTYPHOTO pas3BuTus. ViMu Oblam sipkue,
BBICOKOMHTeAAeKTyaAbHbIe  IIpeACTaBUTeAN
Ka3aXCKO MHTeAAUTeHITNY, OO be AVHUBIIVIeCs
B MApTUIO «Ajall» — IEepPBYIO Ka3axCKyIO
IMOAUTUYECKYIO  OpraHM3allMi0  IOAAVHHO
AnbOepaabHO-4eMOKPaTUIeCKOTO Ha-
npasaenus.  Ona,  1ogaepXmBas — Bce
HalpaBAEHMSI  Ka3aXCKOTO  HallMOHaAbHO-
0CBODOAUTEABHOTO ABVIKEHNs, YyCIIeX BDTOTIO
ABVDKEHMSI CBsI3bIBada C BOCCTAHOBAEHUEM
Ka3aXCKOro  HallMOHaAbHOIO  TOCyJapcTBa
BHayaJe B (pOpMe paBHOIIPABHOIO C APYTUMMI
cyObekTa (aBTOHOMNM)  IIpealloJaraeMoit
JeaeparnBHOII AeMOKpaTIIecKO
pecniyoauku Poccun, a 3aTeM U CyBepeHHOI 1
He3aBMCUMOI pecy0AnKu.

«3allagHNKI» Jake IIOCAe IOpa>keHUs
nepson pepoaounu B Poccnu  1905-1907
IT. He COMHeBaAMUCh B AOCTVM>KEHMM CBOe
CTpaTermyeckol IieAu — BOCCTAaHOBAEHUMU
HallMOHaABHOI rocyjapcrseHHOCTH. OO 9TOM
CBIAETEABCTBYIOT PabOTHI ABYX MACOAOTOB U

HaI[MIOHaAbHO-OCBOOOAUTEABHOTO
«Asaam» Aauxana DbykelixaHa
«Kmpruser»  («Kasaxum») wu  bapabiOeka
Coiptranyast  «Ycras Crpanbsl  Kaszaxos»
cootsercTBeHHO oT 1910 m 1911 rr. Csoi
JMICTOPUKO-CIIPABOUHBIN  OuepK  «Kupruspm»
aBTOp Hayaa C Irnepedmcaenus 9 obaacreir u
1 ryOepHmu Kak MCKOHHO Ka3aXCKMUX 3eMeab,
rae Ka3axu rocriogCTBOBaAM IO 4MCAEHHOCTH
Ha/J, BCeMU NpUIIABIMK Hapodammu [18]. Tem
caMbBIM OH YE€TKO 00O03HaYMA TepPPUTOPUIO
BO3PO>K4aeMOI0o Ka3aXCKOIO HallMIOHAaAbHOTO
rocyjapcrsa, a ciuycrsa rog, 8 1911 r., o ero
nopyuennio b.  Criprranyasr  paspabotaa
IIPOEKT ero KOHCTUTynum — «Ycrap CTpaHbI
Kasaxos» [19]. B 1915 r. A. Bykeiixan ropog
Kapaorkean (umernro max do pesortoyuu 1917 2.
KA3axXu HA3LI6AAU 2. AKMOAY, HotHe Acmarty.—Aem.)
HaMeTIA KaK CTOAMIYy BOCCTaHaBAMBAEMOTO
HallMOHAABHOTO IOCyJapcTBa, TAe Oyaer
OTKPBIT ~II€PBBIN  Ka3aXCKUM  YHUBEPCUTET
[20]. II OOmeHarIMOHAABHBINI ~ Ka3aXCKO-
KUPIU3CKUI KypyATail, cocTOsABIIMICS 5-13
aexabps 1917 roga 8 OpenOypre, Te 9 o0aacreii
n 1 rybepumio, a TaKxKe Psg «CMEXHHIX
Ka3axckux —eorocmeti  Aamatickot  2ybepruu,
npedcmasAiouux — CHAOULHYI0  Meppumopuio
€ 20CnOJCMBYIouUM  HACEACHUEM — KA3AXCKOZ0
eduH0z0 Npoucxoxderus, eOuHol KYAbmypul,
ucmopuu u e0uH020 A3b1Ka» IPU3HAA 3aKOHHOI
tepputopuei Pecrrybankm Aaam [21].

HemaaoBaskHyI0 poAb B IIPUHATUN TaKOTO
UCTOPUYECKOTO pPelleHns U (POpMUPOBaHIS
IIPeAIIeCTBYIOIIer0 eMy PeBOAIOIMIOHHOTO
IIOAUTUYIECKOTO CO3HAHUSA 1epeoBoI
3allagHOOPMEHTUPOBAHHOM  MHTeAAUTeHITUN
Ka3axCcKOTO Hapogaa chIrpaa «YcraB
Crpanpl  KaszaxoB», OCHOBHBIE ITOAOXKEHU:
KOTOPOTO ©OBLAM CO3BY4HBI HallMOHAaAbHO-
0CBOOOAUTEABHBIM MAESIM, BBIHAIIMBABIIIMMCS
B He/pax IIapCcKOro camoJep>KaBusl Ha pyoexe
XIX-XX BB.

ANAEPOB
ABVIDKEHIIST

Ycras 1o cBoell  CTPyKType WU
Cogep>KaHMIO BIIOAHE COOTBETCTBYeT
TpeOOBaHMM, IIpeAbIBASIEMbIM K

KOHCTUTYLIMI KaK OCHOBHOMY 3aKOHY A1000TO
rocysgapcrtsa. B umcae wtmx TpebopaHmii
Ba>KHBIM SBASIETCS TO, YTO B KOHCTUTYLIMU
«3akpenidtomcs  PyHOAMEHMAAbHbIE — HAYAAA
0014eCEeHHO-IKOHOMUUECKO20 CMPOsl, CUCTeMa
20cydapcmeeHHbLX 0p2anos, 00ujuil nopsadox ux
popMmuposarus, COOMHOULCHUS U B3AUMOETLCEUS,
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a maxoxe 0CHO6HbIE NPAsaA, c60000bl U 003aHHOCTHU
yerosexa u zpaxoarua» [22].

IIpaBoBast omenka Ycrasa Crpanbl
KazaxoB c TOUKM 3peHMs DTOTO KpUTePUs
I103BOAsIeT  cAeAaTh  BBIBOA, YTO  9TOT
HOPMAaTUBHBIN AOKYMEHT B eA0M
COOTBETCTBYeT TeopeTNIecKOo MoAeAn
KOHCTUTYLUNMHU IIapAaMeHTCKOI pecIryOANKH,
KOTOpasi ~ Oblaa  CTpaTermyeckoil  I1eAbiO
PeBOAIOIIVIOHHO HaCTPOEeHHOI JacTu
VHTeAAUTeHIIUN «Aaam». B »ToM cMmbIcae
Ycras Obla  AOKYMEHTOM, OIlepeXXalollle
OTpa’kalolllMM AeMCTBUTeAbHOCTb, TaK KakK B
YCAOBMAX ILIAPCKONM MMIIEPUM YyIpeXKAeHue
IapAaMeHTCKOV pecryOAMKM, Ja emé Ha
TeppUTOPUI KOAOHNM, OBLAO HEMBICAVIMBIM

aeaoM. On He o0Opéa 10OpugMYeCcKOmn
CuABl, TaK KaK He OblA Jeraam3oBaH
BCEM  Hapo4OM  UAU  TOCYyAapCTBEHHBIM
OpraHOM, YIIOAHOMOYEHHBIM Ha IPUHATHE
KOHCTUTYLIUIA.

Mexay TeM HOPMAaTUBHBIN

IOTeHIMaA YcTaBa HaXOAMACA Ha YpOBHe
KOHCTUTYLIMOHHOTO peryauposanusa. Ho on
MOr OBITh peaAn3oBaH TOABKO B YCAOBUAX
cysepenHoro Kasaxcrana. B mavaze XX
croaetus YcraB Obla IepBBIM  OOpaslioM
KOHCTUTYLIMM, YBAEKIINM Ka3aXxOB Ha IIyTh
oOpeTeHMs TOCyAapCTBEHHON He3aBUCUMOCTU
B popMe mapaameHTapHON pecrydanku. OH
Op14 Mogeapto KoHcTuTyuumu Kasaxcrana Ha
cAydJalil ero OCBOOOXKAEHISI OT KOAOHMAABHOI
sapucumoctn. Ho takas, opuentupopanHas Ha
MePCIeKTUBY MOAEAD B CUAY HeACTUTUMHOCTHI
He IUMeAa  IOpMAMYecKon  cuabl.  Ero
PeryAsSTUBHBIN IIPABOBOV IIOTEHIMaA He
MOr OBITh peaau3oBaH B IPaKTUYECKO
rOCy4apCTBEHHON AeSTeALHOCTH B YCAOBMAX
KOAOHMaAbHOM 3aBucumMocTu Kasaxcrana.

Ho 910 0OCTOATEALCTBO HE CHUKAAO

M A€0A0TIIeCKIAI IIOTEHIIAA YcraBa,
IIOCKOABKY B HEM IOPUANYECKUM S3BIKOM
M3AaraAuch  KOHCTUTYIIVIOHHBIE  KOHTYPBI
1  BHYTPeHHee coJep>XaHme  OyAyIieil

Ka3aXCKOIl rOCy4apCTBeHHOCTU. DTO OBLAO TaK
HeOOXOAMMO B yCAOBMSX IPOBOAMBIIIETOCS B
Hayaze XX B. IIOMCKa IyTelt pOpMUPOBaHIAS
HEe3aBUCUMOI TI'OCyAapCTBeHHOCTM Ka3aXoB.
Maeoasormueckuit  cMbica  YcTaBa COCTOSIA
B TOM, 4TO OH, oOoramas IOAUTUYECKOe
co3HaHUe UMHTeAAeKTyaAbHOI DAUTHI,
CrIoco0CTBOBaa  (POPMMPOBAHUIO  BEPHBIX

OPMEeHTUPOB cTpaTernmu HallMIOHAABHO-
0CBODOAUTEABHOTO ABVKeHIS. BriocaeacTsun
®TO $BHO IIPOSIBUAOCh B IOAUTIYECKON
AesATeABHOCTU HapTum «Aaamn» [23].

2. Crpana Kasaxos - Pecmy6anka c
napAaMeHTCKOV (pOpMOIL paBAeHMsI

Ycras B AYYIINX TPaAUIIUAX
KOHCTUTYLIMOHaAM3Ma HauMHAeTCs c
npeamMOyAbl, XapaKTepHOI 445 KOHCTUTYLIIA
pasBuThIX 3apyOeskHbIX cTpaH (CLIIA, Opanyus,
Iepmarus u dp.). B wenm B cxaron ¢opwme
13/araeTcs UICTOPUIECKUI CTaTyC Ka3axoB Kak
OAHOW M3 APEBHMUX HallUI, UCTOPUsA KOTOPON
yXOAUT B rayOb BEKOB, KOIJa OHa >Kuaa
CaMOCTOSITeABHO Ha CBoell 3emae. JOCTUTHYB
YMCA@HHOCTU B 7 MUAAMOHOB 4eA0BeK, OHa
On11a «Ha mpemvem mecme 6 Poccuu (cpedu dpyzux
Hapodos)» [24]. Ho Bxoxxaenne B cocras Poccun
00epHyA0Ch AAs Ka3axOB Hal[MIOHAaALHBIM
OeacTBUEM, TaK KaK «pYCcCKUll 4apb 6 Hapyuierie
3AKAI0UEHHO020 002060pa NOCMPOUA HA KAZAXCKOL
3eMAe YKpenAeHus, YCUAUA IKCHAHCUIO, NOCCAUA
MHOXKeCmeo pycckux Kpecmvsn, omoopar y
Ka3axo6 3emA10, XxAe0 u 600y. Hecuacmmvie xasaxu
nepecmairu 0vimv X035€6aMu Ha C60el 3eMAe U
OvlAU 6vimecHeHbl 6 0e3A100HY10 Cment u necku»
[25].

B npeambyae uétko obosHaueHa ¢opma
Oyaymiero rocygapcrsa — Pecniybauka. Ilpn
®TOM IIOAYEPKHYTO, YTO B Hell «BepxoeHas:
6AACIL  OCYULECTNBASNICS.  NYMEM  20A0COBAHUSL
npedcmasumeneil 6cex KA3axoé u At0del UHOZ0
npoucxoxoenus». 34eChb HYKHO OTMETUTE,
9TO  DTHOLIEHTPU3M, XapaKTepHBIL  AAs
HaIlMOHaAbHO-OCBOOOAUTEABHBIX ABVKEHMIA,
He BO300Jasgaa B YcraBe, YCTYIUB MeCTO
PaBHOIIPABUIO AIOAeN, He3aBUCUMO OT MX
HallMIOHA/AbHOV, PEAUTMO3HOM WUAM MHON
IIPUHAAAEKHOCTI.

I'2aBHast maes Ycrasa — 9TO Ha IpuMepe
APYTUX CaMOYIIPaBASIOIINXC HapOAOB MMUpa
CTaTh ~ CaMOCTOATEABHBIM  TOCYyAapCTBOM,
«umodvl npusecmu K CHACMAUB0LU, pagHONPAaGHOU
600001011 ku3tu». Peub, TakuM o0pasoMm, UAET
O IOCyAapCTBeHHOM CyBepeHHTeTe, KOTOPBIi
ABAAETCS  MOAUTUYECKM  HeoOXOAMMBIM
yCAOBUEM Pa3BUTHsA OOIIlecTBa.

OcHoBHasg yacThb VYcTaBa HauMHaeTCs
pasaeaom «O CaMOCTOSITeAbHOCTH
Pecrry6anxu Crpans Kazaxos». ITpusromcr. 1
yCTaHaBAMBAET, 4YTO PecIyDAMKa yIIpaBAsSeTCs
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HapoJAOM U IMeeT Ka3axcKye OCOOeHHOCTI.
CMmpIca 9TUX OCODEHHOCTEeN 00yCAOBAMBACTCS
TeM, uto «Cmpara Kasaxos 6ydem noddepkueamo
¢ Poccuetr dpyxeckue ommowernus, mo ecmo
umemv cmamyc Jdomunuona» (cr. 3). Dra
popmyanpoBKa IOSABMAACH, IIO-BUAVIMOMY,
1104, BAUSHMEM ITPOIIeCCOB, IIPOMCXOAMBIIINX
B XIX B. B cicTeMe MIPOBOTO UMIIepHUaAU3Ma,
KOrJa MeTPONIOAUM IIPejoCcTaBAsIAU CBOUM
KOAOHIMSIM CBODOAY ¥ HE3aBUCHUMOCTb C
MUHMMaAbHBIMY,  IIOPOMl  PUTyaAbHBIMU
OIpaHNYEeHU M, ITOBBIIIAs UX ITIOANTNIECKUI
cratyc A0 AoMuHmMoHa (Ascmpaius, Kanada
uop.).

AoMunnon, kak mnoauépkmsaa  A.H.
bykeiixan B cBoel cratbe «Typkecran» OoT Mast
1917 roaa, - ®T0 daxKTHMUeCcKM He3aBUCUMOe

rocygapcrso,  (popMaabHO — IpU3HalOIIee
CBOMM  TIJaBOJi ~ MOHapXa  MeTPOIIOANM,
IIpeAcTaBAeHHOTO reHepaAa-rydepHaTOpoM

[26]. Ha wmcropmueckoit apeHe OH BO3HMK
B Kanage mocae e€é aekoJoHM3aLIMU U
IIPOBO3raallleHnsl B KadecTBe AOMMHIMOHA B
1867 roay. B mocaeayomiem 1mo »ToMy IIyTHU
nomaa bpuranckas Vnaus, pasgeaénnas Ha
aBa gaomuHnoHa — Vlaanst n [Takucran [c. 15].

Aas  Kazaxcrana oOpeTeHue craTyca
AOMIHIIOHA O3Ha4al0 «MSTKU»
DBOAIOIMOHHBI ~ BapMaHT  IPeoAOAeHMs
KO/ZOHMAaABHOM 3aBUCUMOCTU OT Poccuiickonn
UMIIEpUM U BO3POXKAEHUs COOCTBEHHOI
CyBepeHHOI rOCy4apCTBEeHHOCTH npu
popmaapHOM  mpeObIBaHMM B COCTaBe
Poccurickonn UMIIepUN. [Tonumanne
OecriepCcrIeKTMBHOCT ~ OCBODOXKAEHMSI — OT
ura Poccmiickoyi UMIIEpUM ITOCPeACTBOM
BOOPY>KEHHOI H6opnOBI rody:xaaaa
Ka3axXCKyl0 HaIJMIOHAABHYIO 9AUTY «Azal»
K IIOMCKY HeHaCHAbCTBEHHBIX BapMaHTOB
HaIIMMOHAaAbHOTO OCBOOO>KAEHIIS. Dra
IO3UIIMS Halllla OTpakeHue B Ycrase B BH/e
popmyanposku: «B  Hos0e 6pems  MuUpHvm
nymeém, 0es cmpervbOvl U 60UHBI, He NPOAUGAS
Kposu, umoOvt Ovimv HA C60ei 3eMAe Cmparoi
C coOCMEeHHbLIM NPASUMEALCTNEOM U 0blmb 6
Opyxkbe co ecemu Opyeumu cmpanamu (Mui)
yupexdaem  PecnyOiuxy Cmpanvt  Kasaxoe»
(ITpeambyaa) [27].

CossyuHpiMU 1Aee A0MIHIOHA B Beankoin
Ka3axCKoOM  CTemyM  SBASIOTCA — Cy>KAEHUs
aesiteaenn «Aaamr» o6 AsroHomum Kazaxos
B COCTaBe OXIJAAeMON JAeMOKpPaTu4ecKomn

deaseparusHOI Poccumn. ITpn 5TOM
IIporpamma napTum «Ajam» ycTaHaBANBaeT:
«Kaxdoe omdervtioe zocydapcmeo 6 PpedepamuéHoti
pecnyOAUKe aAsMOHOMHO U YNPABAAEMCs CAMO
co001i HA 00UHAKOELIX NPAsax U urmepecax» [28].
TeMm caMbpIM aBTOHOMMS ¥ AOMUHMOH C TOYKM

3peHusl TroCyJapCTBEHHOM  He3aBUCUMOCTU
SIBASIIOTCSI  UAEHTUYHBIMIU, HO TOABKO C
TOM pasHUIlel, YTO AOMUHMOH sBASETCS
CyObeKTOM VMIIepUM, a aBTOHOMMA —

cyObeKTOM (peepaTUBHON pecIryOANKIN.

Mcxoass M3 mOpeaAlIoAOXeHMs,  4TO
Kasaxcran oOpeTéT craTyc 4OMIUHIOHA, Y CTaB
ompeJeaseT TOPSAAOK (POPMUPOBAHMSA U
CTPYKTYPY BBICIIIIIX OPTaHOB IOCyAapCTBeHHOI
paactu. Ilpm »TOM OH mpesycmaTpuBaeT
KAacCUMYeCKyl0  MoJeAb  IlapAaMeHTapHOI
pecnybauku. Cr. 4 ycraHaBAmMBaeT, 4YTO
ppiciiuM ~ opraHom  Crpannl  Kasaxos
SIBASIETCS HanuonaabHbIN Maskuauc,
KoTophiit msbupaer Ilpesnaenta Ha uyeTwpipe
roga. CaeayeT OTMeTUTh, YTO B UCTOPUU
Hesasucumoro Kasaxcrana »rta Hopma Oblaa
peaausosana 24 anpeas 1990 r., koraa nepsbIin
IIpesuaent Op1a n3dpan Bepxosusim CoseToM,
SABASABIIVMCS  BBICIIMM  ITpeACTaBUTEAbHBIM
opraHoMm. He wmckaioueHo, 4To mpu BIIOAHe
BePOATHOM  yYPeXAeHUM  OAHOIIaAaTHOTO
[Tapaamenta oH  Oy4deT  MMeHOBAaThCS
HanuonaapHeiM Maskmamcom.

Obparmiaer Ha ceOs BHIMaHIe
coZepsKalluiicsl B CT. 6 AeMOKpaTU4IeCcKUil
criocod  ¢popmuposanusa  IIpasureancrsa:
«[Ipesudenm  ynpasasem Cmpanoir  Kasaxos
uepes  Mmunucmpos.  Ilpesudenm  6vlOupaem
MUHUCIPOS  CAMOCHOAMEADHO,  00HAKO — OHU
nooAexam YmeepxkoeHuto nymeém 20A0C06aHUS.
Havuonaronozo Maxuauca». DTa AaKOHUIHAs
HOpMa yCTaHaBAMBaeT IIO0AOTYETHOCTD
MuHuCTpoB Ilpesnaenty m ogHOBpeMeHHO
ITOAKOHTPOABHOCTD [Tapaamenry, 4TO
AOTIOAHUTEABHO YCUAEHO CT. 7, B KOTOPOI
YCTaHOBAEHO, UTO «MUHUCTPLL OMUUNbIEATONCS
0o ceoeti pabome meped Ilpesuderimom u
Hayuonarvroim Maxuaucom».

Ocoboe BHMMaHMe caeayeT oOpaTUTh Ha
TO, KaK B YCTaBe peIaioTcsi BOIPOCH CPOKOB
noaHomounii ITpesnaenra u nepmoaAmMIHOCTH
ero m3dpanusa. CoraacHo cr. 5 IlpesugeHt
nsOmpaercss Ha 4 roda U, B COOTBETCTBUI CO
cT. 5, «Odun Ilpesudenm ne énpase Yynpasasamo
cmparoil boAvuLe 08YX CPOKO6».
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Mesxay Tem B copemenHom Kaszaxcrane,
HeCMOTPSl Ha IPOCTOTYy peIIeHUs HTOIo
BOIIpOCa B MCTOPUYECKON PeTpPOCIIeKTUBE,
MHOTOKpPaTHO  yCTaHaBAMBAaANCDH Maao-
OOBsICHUMBbIE TISTUACTHUI, CEMUACTHUIT WU
CHOBa IIATUAETHMII CPOKM IIPe3UAEHTCKIX
IIOAHOMOYMII, IPU €ro  MHOIOKpaTHOM
n3dpanun 0Oe3 yCTaHOBAEHUs IIPeAeAbHOTIO
KoAnyecTsa nepeusOpanmit. VI Toapko ceituac
YCTAaHOBAE€H  OAHOKPATHBI  CeMMUAETHUI
cpok moanomounii Ilpesmaenta Oes mpasa
repen30paHns B IIOCAAYIOIIEeM.

Emé oauH HeoTbeMAeMBbll HpPU3HAK
AEMOKpPaTUIeCKO pecnyOanku -
IIPe3UAEHTCKON 1 IapAaMeHTapHOI, Halléa
oTpakeHue B cT. 9 Ycrasa: «B Cmpatie kazaxos
0ydym éaacmu — 3axonodamervras (napramenn),
ucnoAHumeAvHas (npasumervcmeo) u cyoeoHas.
Tpu eemeu 6racmu He noduunsiomes opyz opyey
u 0Yyoym AEAAMDCS  CUMEOAOM HEJONYULeH U
0e33aK0HUS».

B cBA3M C ®TUM MHTEpeCHO OTMeTUTh,
9TO  NPUHIUI  pa3dgeleHus  eAUHON
rocyapCTBeHHO BAaCTU Ha TpU
He3aBlUCUMBble BeTB Obla 00ocHOBaH B Esporne
Axonom dokkoM B 17 Beke mn Illapaem
Momnteckbe B 18 Bexe. MesxAy TeM, B IIpaKTHUKe
rOCyAapCTBeHHOM AeATeAbHOCTU OH IIMPOKO
nposipasia cebs B Kasaxckom xaHCTBe 3240410
A0  ero  TeopeTM4eckoro  ODOCHOBaHMUS
eBPOIIeIICKMMI MbICAUTeAsIMU. VIHTepecHsIi
B 9TOM OTHOIIEHUM MpUMep IHPUBOAUT
poccuiicKuii uccaejoBateab CpesHeBeKOBOIO
Kazaxcrana: «[Ipunuun pasderenus eracmu 6
c60e00pastoii popme nposersrcs 6 Kasaxcmate
ewé 6 cpedrue eexa. Tax, wanpumep, cyrmaw
bapax, youswuii xana AOyaxaupa, npedar ceds
cydy Oues, 2060psl, WMo ecAu OHU NPUSHAION €20
BUHOGHVIM, 110 OH 2011106 XKepmeosamv U uMeHeM,
U Kusmnvio» [29].

3. «B Crpane Kasaxos Bce rpaxaaHe
VIMeIOT paBHBIE IIpaBa»

Caegyromuit pazdea Ycrasa «O mpasax
4yeAOBeKa»  3aTparMBaeT  I'yMaHMUTapHBIe
1po04emMbl, OCOOEHHO  aKTyaAbHBI® A4S
Poccuiickort mmniepun u e€ koaoumit. K nauaay
XX Beka o0II1ecTBO B KOAOHUAABHON UMIIePUN
OBIAO  CTPYKTYPMPOBAHO IIO  COCAOBHBIM,
STHUYECKUM, KOH(PEeCCHOHaABHBIM ITPU3HaKaM
C yCTaHOBAEHHBIMM Ha 3aKOHOJ4ATEABHOM
yPOBHE IPUBUACTUAMM ¥ OIPaHUYEHMUSAMU

AAsl  KaXAOTO  COLUMAABHOTO  CAO0A U
IIpUHaAJAeKalllero K HeMy 4eJoBeKa. B »Tmx
YCAOBUSXITPOBO3IAAIIIeHIIe UTOCY AAPCTBEHHA s
3alluTa yHUBEPCAAbHBIX €CTeCTBeHHBIX IIpaB
ye/0BeKa, ero MOAUTUIECKUX U IpakAaHCKIX
cB0ob0O4, He paccMaTpuUBaANCh B KadecTse
HPUOPUTETHON 3a4a4ull.

OcobeHHo OcCTpO 9TOT BOHPOC CTOsA
B Beamkon kasaxckoi cTerm, OAHOM U3
KOOHMaABHBIX OKpanH Poccuiickoin
UMIIepUN, AAsl YIpaBAeHMS KOTOPOU OBLAO
BBeJEHO T.H. «CHientoe noioxewue, co30amoe
Otopoxpamuveckum — nymém,  0e3  6CAK020
coobpaxerus ¢ UCMUHHBIMU HOMpPeOHOCAMU
HaceAeHus, Heyséaxerue K 3AKOHY CO CHIOPOHDbL

éAacmu,  cmasauleil  HA - Mecmo  nocAedHezo
C60¢  ycmomperiue,  NOAHOe — npeHeOpexerie
K Npasam  AUMHOCHU, — AOMUHUCHIPAMUGHOe

HACUAUe, 6mopzatoujeecs 60 6ce COPOHBL KUSHIU,
npexedpexerue K 0YXo06HLIM U IKOHOMUUECKUM
uHmepecam Ka3axos, UCKyccmeeHHoO
1n000epKuU6AMoe  HeeexRecmseo — maccol —  6Cé
Mo npueeAo Hacererue Kk 00edHeHuto, a ezo
KYyAbmypHoe passumue — x sacmoto» [30].

I[Io VYcraBy pemenue 3STUX BOIIPOCOB

AOCTUTaeTCss  IpeAOCTaBA€HMEM  AIOASAM
IMUPOKUX THOAUTUYECKMX, HKOHOMUYECKUX
u ryMaHurtapHbeix Inpas [cr.cT.  10-17].

Heo0x0411M0O OTMETUTD, YTO A€TaAN3ALNS DTUX
IpaB, IpeJyCMOTpeHHas YCTaBoOM, B IIOAHO
Mepe COBIIajaeT C IlepedHeM IIpaB U CBOOO/
Je/10BeKa, IPOBO3IAAIIEHHBIX B KOHCTUTYIIVSIX
COBPEMEHHBIX AeMOKPaTIIeCKIX IOCyAapCTB.
[Ipy  ®TOM  HPUOPUTETHBIM  SBASIETCA
I PUHIIUIT paBHOIIpaBIs: «B Cmpane
Kasaxos 6ce Atodu umetom pasrvie npasa. He
donyckaemcs.  OUCKPUMUHAUUS — UeAoseKa 10
NPUSHAKY  PeAUUlY, Kposu, COUUAADHOZ0 UAU
amHuieckoz0 mnpoucxoxderus. Yerosex Hecém
0MEEeMCmMEeHHOCb MOALKO neped 3aKOHOM U
Bozom» [ct. 10].

C yuyéroM Kas3aXCKuUX CaMOOBITHBIX
HalMIOHAABHBIX OOBbIYaeB M MEeHTaANUTeTa DTOT
YHMBEpPCAaABHBII ~ IPUHINII  PaBHOIIPABI
KOHKPeTU3MPOBaH B YCTaBe CAeAYIOIIUM
obpasom: «B Cmpane Kasaxos myxuunvi u
skenujurivr pastol. Kasaxckue ocobenrocmu te
YHUXKAIOM KeHUUH U OCYULeCMBASIIOMCs. € UX
cozaacusl». 34ech, BUAUMO, UMEIOTCS B BUAY
ycrossinecs B Kazaxckoit crenm MHCTUTYTBI
MHOTOXKEHCTBA 1 aMEeHIepCTBa, KOTOpEIe
IpesycMaTpuBaAl coraacue >KeHIUMHBI Ha
BCTyILA€HIE B TaKle OpavyHble OTHOIIIeHII.

BECTHWK Espasutickozo Hayuonarvhozo yrusepcumema umenu A.H. I'ymuiesa. Cepus I1paso

Ne 3(144)/2023 35

BULLETIN of L.N. Gumilyov Eurasian National University. Law Series



E.K. Hypneucos, C.A. 2Kycin

Becpma MO3UTUBHYIO OIIeHKY
3acAy>KHMBaeT IIpaBoO AI04ell Ha 0O0bejUHeHe
B Hoautuyeckyio mnaptumio [cr. 13]. Ilpm
®TOM  0COOOr0  BHMMAaHMS  3acAy>KMBaeT
cogepxaHue cT. 14: «3anpewaromes deticmeus
o0veduneruii, napmuil (noAumuueckux) u Atooei,
HanpasAentvie HA 6paxdy Mexoy IMHOCAMU.
Bunostvie 0ydym omeewamo no saxory». Takoit
KOHCTUTYIIMOHHBII ~ 3aIlpeT, ecau Obl OH
AEVICTBOBAaA B COBPEMEHHOM MUpe, MOT Obl
IIpeJOTBPaTUTh BOOPY>KEHHbIe KOH(PANKTHI U
BOVIHBI, OCHOBOJ KOTOPBIX CAY>KaT arpecCUBHasl
MAEOAOTUSI TIOAUTUYECKUX MapTUl U CHUA.
[IpumepoB TOMYy AOCTaTOYHO B MMPOBOII
MICTOPUN U COBPEMEHHBIX YCAOBMIX.

M3BectTHO, 4YTO OAHOVM M3 TIAaBHBIX
r'yMaHUTapHBIX LIeHHOCTel ABASIETCSA
HEeIIPUKOCHOBEHHOCTh YeA0BeKa, KoTopas Oe3
AOAXKHOIN TOCYyAapCTBEHHON 3aIllUThl BechbMa
ysA3BMMa Ilepe IIPOM3BOAOM KapaTeAbHOI
cucteMbl. Ilostomy ®TOoll mpobGaeme B
YcraBe mHOCBsIIeHa crenualbHas CTaThsa 4,
II0 IpaBuAaM KOTOPON «4eA06eK He MoxKem
Ovimo  nodeepzrym  3a0epXKAHUT0, SAKAIOUEHUTO
6 miopbMmy 0e3 cankuyuu cyoa. B ommouwenuu
sadepxannvix 6 medeHue 24 4acos O00AKHO
Ovimb  viHecero [coomeemcmeyrouee] peuteriie
cyda, 6 mnpomueHom cAyuae [3adepxanrioii]
0c6000xkdaemcs. OmeemcmeenHocmo 3a
HesaxoHHoe 3adepxarue [uru apecm] necym neped
cydom». HemocpeacTseHHOe OTHOIIEHUE K
o0ecIie4eHnI0 HeIIPUKOCHOBEHHOCTV MMeeT
cr. 16 VYcraBa, KoTopasl ycTaHaBAMBaeT: «B
Cmpane Kasaxos me donyckaemcs 6ckpoimue
nucem u nepenucxu. Paspeuierue (na sckpvimue)
— Komnemenyus cyoa».

Caeayer oOTMeTUTh, B COBpPeMEHHOI
MMUPOBOJI ~ IpakTMKe B  oODeclledeHUU
HeITPUKOCHOBEHHOCT AMYHOCTY 0coDast poab
OTBOAUTCA Cyay. Takas mo3mims mo AaHHOM
1po04emMe CBUAETEALCTBYeT OO yCTOSIBIIMXCS
AeMOKpaTNIeCKIX 1 AMOepaAbHBIX B3IAs4ax

aBTOopa YcTaBa U €T0  IOAMTUIECKUX
€ AVHOMBIITLI€HHIKOB.

OO6cyxaenne

IIpob6aema  4vacTHOII ~ COOCTBEHHOCTH,

CTaBIIas HpeAMeTOM >KapKMUX AVCKYCCHUIT B
repBble TOAbl HesaBucuMocTu Kasaxcrana B
Hadasze 90-x rr. XX croaeTms, Ha 3ape ®TOIO
BeKa He ITpeACTaBAs1la 13 ceOs HepaspernmyIo
npobaemy. @Popmyauposka cr. 17 mHe

AOIIyCKaeT pa3HOUTeHUI ¥ MHOI TPaKTOBKIU:
«Yerosex umeem npaso 6Aademv A0ObIM 6UIOM
UMYULeC6a», TO €CTh OH CTAHOBUTCS YaCTHBIM
COOCTBEHHIKOM MMYIIIECTBA, OXBATHIBAIOIIETO,
IIOMUMO IIpeJMeTOB AMYHOIO ITOTpeDAeHs],
KaK ®TO MMeA0 MeCTO IIPU COBETCKON BAACTH,
npeAMeThl M CpeAcTBa IpomusBoAcTsa. Ilpm
DTOM «6AddeHUe, NOAL306AHUE U PACHOpsKeHue
UMYULECEOM  He  00AKHO NPUHUHAMD  6ped
yerosexy (dpyeomy)» [cr. 17]. Ilpeamoaaraercs
TaKUM IyTéM OIPaHMYNUTbL  BO3MOXKHBIN
IIpOoM3BOA COOCTBeHHUKa. [apaHTmeir mpasa
COOCTBEHHOCTU AOAXKHO OBLAO CTaTh TO, YTO
«AuuieHue npasa Ha UMYULeCcmeo 0CyuLecmeAsemcs
HaA  ocHosaHuu 3akona u c (Hadaexaujum)
MAMepuarbHoImM 6osmeujeruem» [cr. 17].

ITosxaayit caMBIM TSKKUM IIOCA@ACTBUEM
koaoHm3annu Kasaxckon crenu Poccurickonn
UMIlepuell CTald HaCUABCTBEHHBINI —3aXBaT
JMICKOHHO  Ka3aXCKUX 3eMeab, HaHECIINII
HeITOIIPaBUMBII YPOH BeKaMI CAOKUBIIIEMYCsI
yKAaAy KM3HM Ka3axos. VI3rHaHIEe KOPeHHOTO
HapoJa C IA0JOPOJAHBIX 3eMeAb C I1eAbIO
Iepejadn UX IlepeceeHIlaM 13 [eHTPaAbHbBIX
eBpoIelickux paoHos Poccun, ycraHoBAeHme
aAMMHUCTPATUBHO-TEPPUTOPUAABHOTO
Ae/eHNs, BBeJeHUe IIPOITyCKHOTO peXuMa
Ha TPaAULVOHHBIX MapIIpyTax KOYEBOK,
MIPOM3B0OA KOJAOHMAABHBIX UMHOBHUKOB U
BOEHHO-KO/1I0HIAAbHON aAMVHICTpALN,
0CODEHHO B BOIpOCaX 3eMAeBAajeHUs U
3eM/AeI0Ab30BaHNsA, KOPEHHBIM  00pa3oM
IOAPBIBAAM OCHOBBI KOYEBOIO M OCeAA0TO
(toxxHpIe permonnl Kasaxckoit crernu) oOpasa
KM3HM ¥ XO3AMCTBOBAHMUS Kas3aXoB. 3eMAsd
AAsl Ka3axoB Oblaa MCXOAHBIM MCTOYHUKOM
U eAVHCTBEHHOI 0a3oil MX CyIIecTBOBaHIAL,
TaK KaK B YCAOBMAX KOUEBOIO OOIIecTsa
IIPONU3BOANTEAbBHbIE CUABI C HEOOXOAMMOCTBIO
IIPUBS3aHBL K 3eM/e.

B cBs131 ¢ 9TUM BIIOAHE MOHATHA ITO3UIINS
YcraBa, BpIpakeHHasg B cT. 18: «3emad
KA3AX06 HAXOOUMCS 6 UX COOCMEeHHOCU».
Jajee yCTaHOBAEHO, 4TO «3eMAS KaA3AX06 He
npodaémcs», «Hedpa, Aeca, 6004, 03€pa u 20poul
naxodames 60 éaadenuy Cmpanvt Kasaxos» [cT.
20]. IIpm 9TOM IpaBUTEABCTBO HaAEACHO AUIIh
IIPaBOM PacCIIOPSIKeHNs, BblaBasi pa3peleHye
Ha «CK0M0600CM60, XAe00naulecmeo, nocmpouxu
domos, semaedeaus...» [ct. 20].

3aech Ycras HPUBOAUT 4yeTKOE
IOpUANYECKOe pas3Andre MeXAy IIpaBOM
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COOCTBEHHOCTM ¥ IIPaBOM pacCIOpsKeHUs
zemaent. K coxxkaaeHmoo, Takom 4E6TKOCTU HeET
B JerictBytomeit Koncrutynun Pecriybankm
Kazaxcran. B Heit m. 3 cr. 6 U34A0XKeH B
HOBOI peJakuum: «3eMAd u eé Hedpa, 600vl,

pacmumervHuiil, — KUGOMHOLUL — Mup,  opyaue
npupodivie  pecypcol  NPUHAIAeKAM  HAPOOY.
Om umenu Hapoda npaso codcmeeHHOCHIU

0CYULECTNBASEIN 20CY0apCIE0» . 3 A4eCh yIOTpeOAEH
He OpPUAMYECKMII TEepMUH «IIpUHAAACKUT
HapoAy». bbla0 Obl yMeCTHBIM ITOAYEPKHYTB,
4TO 3eMAs ABASeTCS COOCTBeHHOCTHIO HapoJa.
Toraa MoxxHO M30eXaTh pPa3HOYTEHUII DTOIA
CTaThU — Bedb 3eMAsl MOXKeT IIpuHajAeXXaTh Ha
IIpaBe 40ATOCPOYHON 1/MAu OecCpodHOI, KaK
B cAydae C KOAXO3aMM COBETCKOIO IIepuoda,
apeHABl Ha OCHOBaHUM  AOBEPUTEABHOTIO
yIIpaBAeHUs. IIpaso COOCTBEHHOCTH,
OCyIIIeCTBAsIEMOe TOCYyAapCTBOM OT MMEHMU
Hapoga, OyAeT Maa0 4eM OTAMYaThCs OT IpaBa
roCy4apCTBEHHON COOCTBEHHOCTU Ha 3eMAIO,

IPeAyCMOTPEHHOIO  IIPeXHeN  pejakuuen
DTON CTaTbhU.
34ech  BO3HMKaeT  MIPUHIUIINAALHBINA

Borpoc. Ecan seMas ABAseTCs COOCTBEHHOCTBIO
Hapoga, TO KaXXAbIl TpaXJaHUH A0AXKeH
004aaaTh 40Aeil B 9TOM COOCTBEHHOCTHU, €CAN
B He HaTypaAbHOM, TO XOTsI ObI B CTOMMOCTHOM
spipakenun. Torga on Oyaer BIpase
IIpeTeHAOBaTh Ha COOTBETCTBYIOLIYIO A0AIO
AOX0Ja, M3BAEKAaeMOIO OT MCIIOAb30BaHU
3eMAM B NPOU3BOACTBEHHOM M TOBapHOM
obopore. DTOT BOmpoCc TpedyeT CBOEro
00CY>XAEHUS U pa3perieHnsl.

3aBepiialoneil 4acTpi0 YCTaBa SABASETCS
pasaea IV «O cyae». 3aech raaBHOe BHUMaHMe
YA€A€HO He3aBUCUMMOCTH cyja. B cBasmu ¢
9TUM KoHcratupyercs: «CydeOnas 6racmb
OCYUECBAALINCS  CAMOCOoAmeAbHo» [cT. 21].
B kauecTBe rapanTuii He3aBUCUMMOCTU CyAeil
IIpeAyCMOTPEHO, UTO «ClYdbl NP paccMompeHuu
Cnopos He NOOUUHAIOMCS NPABUIMEALCBY UAU
Atodam. Arodu, (nesaxorto) 6o3deticmeyroujue Ha
cydeti, npecaedytomes 6 cydedHom nopadxe» [cT.
23]. Buaumo, ¢ yuéToM mpakTUKHU Cyja Oues,
JICIIOAB30BABIINX B CyAONPOU3BOACTBE paHee
IPUHAThHIE PelleHNs 110 aHaAOTUYHBIM AelaM,
TO ecThb CyJeOHble IIpelleHAeHTH, B YcTase
YCTaHOBAEHO, 4TO CyAbU BBIHOCAT pellleHre Ha
OCHOBaHIM 3aKOHA U Cy4eOHBIX ITpaBuA.

Vsbpanne cyaein M OCBOODOXAeHMe UX
OT AOAKHOCTU SIBASIETCA  IIPepOraTUBOIL
Hanmonaabsnoro Maskmanca, 4To HalTpaBA€HO
Ha IIoAJep>KaHlUe BBICOKOTO IIpecTIKa CyAbI
[cT. 25]. Droit xe 1eam CAy>XKUT HOpMa 0O
U30paHNN Cy4ell HOXKI3HEHHO [cT. 24].

K d4mcay aocroumncrs VYcrasa caeayer
OTHECT! IIOAOXKEHMSI O TOM, 4YTO «AUIa
MHOTO STHNYECKOTO ITPOVICXOKAEHNUs BIIpaBe
TOBOPUTHh B CyAe Ha CBOEM S3BIKE, a CyAbHU
00s13aHBI 3HATh Ka3aXCKUII S3BIK».

3akao4uaer pasgea «O cyge» craTh,
rpeycMaTpuBaroias KOA/AeTraAbHBII
IOPSIAOK PacCMOTPEHMsI JAeA. YCTaHOBAEHO,
91O «CcYd mnpucsxuvix (3acedamenreii) enpase
paccmampusamv Y20A06Hble 0eAd 10 MAKKUM
npecmynAeHUusM. Yucao NPUCIHKHBLX
[3acedamenreii] — cemb uerosex» [ct. 27].

3akaloueHne

Ycras, TakuM 0Opa3oM, COOTBETCTBYeT
KJAacCMYeCKMM  IpM3HAKaM  KOHCTUTYIINI,
SABASIOMIVIMCSL OPMEHTUPaMU 4451 pa3pabOTKI
KOHCTUTYLUMII  COBPEMEHHBIX  TIOCyAapCTB.
OrcyTcTBue B HEM MPUBBIYHBIX A4Sl Hac
IIOA0XKEHUII O MECTHON TIOCy4apCTBEHHOCTU
BAaCTM M  MeCTHOM  caMOyIIpaBAeHUMU
0OBSICHAETCs, BUAUIMO, TeM, 9YTO OHU JOAKHBI
MOAYIUTD IIPaBOBYIO peraaMeHTanmio
TeKyIINM 3aKOHOJaTeAbCTBOM. BO3MOXKHO,
34ech CBOIO poab chirpada KoHctutynus
CIITA 1787 1., B KOTOpPOI1 paccMaTpUBAIOTCS
KOHCTUTYIIMIOHHbIE ~ OCHOBBI  JAeATeAbHOCTHU
TOABKO BBICIIMX OPIaHOB TIOCYyAapPCTBEHHOI
BAACTIHL.

Ho »TO 00CTOsATEABCTBO HE YyMEHbIIlaeT
KOHCTUTYIIMOHHBII CMBICA YCTaBa U €To
JICTOpMYEecKOe 3HaueHNe B Cygb0e Ka3zaxCKOro
HapoJa.

®unancuposanme. Hayunas craTbsa
II0ATOTOB/AEHA B paMKax peaau3aliy IIpoeKTa
AP09260561 «Axmert Barntrypcreiny asr.

[Toanoe coOpanne counHennit 5 12 romax. Ha
Ka3aXCKOM I pyCCKOM SI3BIKax» II0 TPAaHTOBOMY
¢puHaHCHpOBaHNIO  (PyHAAMEHTAABHBIX U
MPUKAAAHBIX Hay4YHBIX WCCAE€JOBaHMII IIO
Hay4HBIM IpoekTaM Ha 2021-2023 rr.
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baparpibex CoiprTanyabpiHbig «Ka3ak eai JKapfbICbIHBIH» KOHCTUTYIIMSIABIK MIHI
(C.b. AaammHCKMIT)

Anpaatna. XX raceipabiy OaceiHda Kasak gasacbiHga YAT-a3aTTHIK KO3FAABICTBIH €Ki OarbIThl 00A4BI,
04apAbIH ©Kiagepi Kazak XaAKbIH OTapIIBIAABIKTAH a3aT eTyAiH MYMKIH K0AJ4apbIH Oackaia Oaraaaabl.
YATTHIK-AiHM 3UsAABI KaybIM PeceligiH MycChLAMaH XaAbIKTapbIMeH KYII OipiKTipe OTBIPBIIN, XaAbIKTHI
ncAaMAaHABIpyFa 0achIMABIK Oepai, 04 KyaTTel OipTyTac AiHu KyIl peTiHAe OTapIIblAALIKKA Toyeaaidik
Tiz0eriH Oy3BIII, XaAbIKTapAbl DOCTaHABIK II€H TayeACi3AiKke JKeTeaelAl AeIl CeHAl.

YAT-a3aTTBIK KO3FaABICTBIH Tarbl Oip OarbIThl «DaThICIIBIAAAp» A€Il aradaAbl - €YpOIlaAblK
TyMaHUTapAbIK >KoHE AeMOKPaTUAABIK MdJEHUETTIH Mjeslapbl MeH KYHABIABIKTapBIH CiHipreH O3BIK
YATTBIK 3MABI KayBIM.

bya arpIMaapAblH MAEAABIK HeTidgepi MeH IIOCTyaAaTTapbl TyOereiidi epekxileleHAi, JereHMeH
04apAbIH TYIIKi MaKCaThl — XaABIKTBI OTapABIK ToyeaAidikTeH Oocary.

«baTpIcIIBIAZap» MAEOAOTVCHIHBIH HerizdepiH HbrFaitysa ©O.H. DexelixaHHBIH KaszaKTapbIHBIH
Tapuxsl Typaasl «Kprpreisgap» (siran «KazakTap») aTThl O4epKi >KoHe COHBIH OacTamacsiMeH b. CopTTany A6
>kaspill mbIkKaH «Kasak Eainig JKap¥FpIchl» aTTBI TYHFBIII Kazak KOHCTUTYIIMACBIHBIH XKOOacCh! IIeITyIi
pea atkapanl. bya perre O. BexelixaHHBIH OdepKiHAe KasaKTap KOHBICTaHFaH >Kepaepai KasaKTBIH
KOHeAeH KaaraH Tea Xepi, aa «Kasak Eainig JKaprrichiHaa» I0PUCAUKIIMACH OCBI ayMaKKa TapaAybl THiC
IapAaMeHTTIK peciyDAMKaHbIH KOHCTUTYLUMAABIK MOJeai ycbiHbIAFaH. Ocblaaiiina, KasaKTapAblH eMip
cypyiHin mmexri mexapacst Kasax Eai PecrrybamkacbIHBIH MeMAEKeTTIiK IIleKapadapbIHa aifHaAybl THIC eai.

Tyitin ce3aep: Kasak eainig JKapfpichl, KOHCTUTYIMS YATIiCi, KOHCTUTYIIMOHAAM3M, AOMMUHIOH,
pecitybaMKa, TapaaMeHTapu3M, ajaM KYKBI, diiea TeHAiri, CoT TayeAaci3Airi.

E.K. Nurpeyisov’, S.A. Zhussip?
'Public Foundation «Alashorda», Almaty, Kazakhstan
’L.N. Gumilyov Eurasian National University, Astana, Kazakhstan

Constitutional meaning of Charter of the Country of Kazakhs by Barlybek Syrttanuly
(S.B. Alashinsky)

Abstract. At the beginning of the twentieth century there were two directions of the national liberation
movement in the Kazakh steppe, whose representatives assessed the possible ways of liberation of the
Kazakh people from colonial dependence in different ways. The national-religious intelligentsia preferred
the Islamization of the population in the family of the Muslim peoples of Russia, which, as a powerful
cohesive religious force, would be able to break the chains of colonial dependence and lead the peoples to
freedom and independence.

Another direction of the national liberation movement is represented by the so-called “Westerners’ —
the advanced national intelligentsia, which absorbed the ideas and values of the European humanitarian
and democratic culture.

The ideological foundations and postulates of these movements were fundamentally different,
although their ultimate goal — the liberation of the people from colonial dependence, was the same.

In strengthening the foundations of the ideology of the «Westerners», the essay on the history of the
Kazakhs by A.N. Bukeikhan Kirghiz and the Charter of the Country of the Kazakhs developed by B. Syrttanuly
on the initiative of the former played a key role. At the same time, in A. Bukeikhan’s essay, the lands
originally inhabited by Kazakhs, and in the Charter of the Country of Kazakhs, the constitutional model of
a parliamentary republic is presented, whose jurisdiction should be extended to this territory. Thus, the
marginal boundaries of the Kazakhs’ residence were to become the state borders of the Republic of the
Country of the Kazakhs.

Keywords: Charter of the Country of Kazakhs, model constitution, constitutionalism, dominion,
republic, parliamentarism, human rights, equality of women, independence of the court, inviolability.

BECTHMK Espasuiickozo nayuonarviozo ynusepcumema umenu /J1.H. I'ymunresa. Cepus Ipaso Ne 3(144)/2023 39
BULLETIN of L.N. Gumilyov Eurasian National University. Law Series



E.K. Hypneucos, C.A. 2Kycin

References

1. Barlybek Syrttanuly (1866-1914). Omiri, shygarmalary [His life and works] (Nur-Sultan:
«Alashorda» Kogamdyk kory, 2020, 158-170 b.) [Nur-Sultan: «Alashorda» Public Fund, 2020, 158-170 p.].
[in Kazakh]

2. Syrtanov B. Ustav Strany Kazahov, «Pravo i gosudarstvo» [Charter of the Country of Kazakhs,
“Law and State”], 3(68), 66-74 (2015). [in Russian]

3. Central’'nyj gosudarstvennyj istoricheskij arhiv Sankt-Peterburga i oblasti [Central State Historical
Archive of St. Petersburg and the Region], F. 14, Op. 3, D. 25876, L. 1. [in Russian]

4. Sozakbaev S. Peterburg universitetinde okygan kazak zhastary turaly tyn derekter, «Bilim zhane
enbek» [New information about Kazakh youth studying at St. Petersburg University, «<Education and
labor»], 3, 7 (1983). [in Kazakh]

5. Central’'nyj gosudarstvennyj istoricheskij arhiv Sankt-Peterburga i oblasti [Central State Historical
Archive of St. Petersburg and the Region], F. 14, Op. 3, D. 25876, L. 40. [in Russian]

6. Gali han. Barlybekti umytpasqa. Munahib-Nekrolog [Don’t forget Barlybek. Munahib-Obituary]
(Orynbor: «Kazak», 1914, 1-2 b.) [Orinbor: «Kazakh», 1914, 1-2 p.]. [in Kazakh]

7. Central'nyj gosudarstvennyj arhiv RK [Central State Archive of the Republic of Kazakhstan], F. 44,
Op. 1, D. 55425, L. 1-3. [in Russian]

8. Central'nyj gosudarstvennyj arhiv RK [Central State Archive of the Republic of Kazakhstan], F. 44,
Op. 1, D. 55425, L. 9. [in Russian]

9. Barlybek Syrttanuly (1866-1914). Omiri, shygarmalary [His life and works] (Nur-Sultan:
«Alashorda» Kogamdyk kory, 2020, 168 b.) [Nur-Sultan: «Alashorda» Public Fund, 2020, 168 p.]. [in Kazakh]

10. Amanzholova D.A. Alash: istoricheskij ot smysl demokraticheskogo vybora [Alash: historical
meaning of democratic choice] (Almaty: Izd. dom «Tajmas», 2013, 61-62 s. (400 s.) [Almaty: Taimas
Publishing House, 2013, 61-62 p. (400 pp.)]. [in Russian]

11. Barlybek Syrttanuly (1866-1914). Omiri, shygarmalary [His life and works] (Nur-Sultan:
«Alashorda» Kogamdyk kory, 2020, 86-87 b.) [Nur-Sultan: «Alashorda» Public Fund, 2020, 86-87 p.]. [in
Kazakh]

12. Bukejhanov A.N. Kirgizy, Formy nacional’'nogo dvizheniya v sovremennyh gosudarstvah
[Kirghiz, Forms of national movement in modern states] (Sankt-Peterburg, 1910, 577-600 s.) [St. Petersburg,
1910, 577-600 p.]. [in Russian]

13. Literaturnyj muzei I. Zhansugurova [Literary Museum of I. Zhansugurov], D. 1186, Op. 3, L. 23-
25. [in Russian]

14. Dmitrienko N.M. Potanin Grigorij Nikolaevich, Enciklopediya Tomskoj oblasti [Potanin Grigory
Nikolaevich, Encyclopedia of the Tomsk Region], 2, 602-603 (2009). [in Russian]

15. Gosudarstvennyj arhiv RF [State Archives of the Russian Federation], F. 102-D-7, Op. 1909, D.
2881, L. 38. [in Russian]

16. Bokejhan Alihan. Shygarmalary. 15 tom [Bukeikhan Alikhan. Works. 15 volumes] (Astana:
«Alashorda» kogamdyk kory, 2018, 297 b. (600 b.) [Astana: «Alashorda» public fund, 2018, 297 p. (600 p.)].
[in Kazakh]

17. Bukejhanov A.N. Kirgizy, Formy nacional’'nogo dvizheniya v sovremennyh gosudarstvah
[Kirghiz, Forms of national movement in modern states] (Sankt-Peterburg, 1910, 577-578 s.) [St. Petersburg,
1910, 577-578 p.]. [in Russian]

18. Barlybek Syrttanuly (1866-1914). Omiri, shygarmalary [His life and works] (Nur-Sultan:
«Alashorda» Kogamdyk kory, 2019, 118-120 b.) [Nur-Sultan: «Alashorda» Public Fund, 2019, 118-120 p.
(248 p.)]. [in Kazakh]

19. Gali han. Grigori Nikolaebish Potanin: 1835-1915 zhasauy [By Grigori Nikolaebish Potanin: 1835-
1915] (Orynbor: «Kazak», 1915, 3 b.) [Orinbor: «Kazakh», 1915, 3 p.]. [in Kazakh]

20. Martynenkeo N. Alash-Orda: Sbornik dokumentov [Alash-Orda: Collection of documents]
(Almaty: Maloe izdatel’stvo «Ajkap», 1992, 69 s. (192 s.) [Almaty: Small publishing house “Aykap”, 1992,
69 p. (192 pp.)]. [in Russian]

21. Udarcev S.F. Konstituciya i evolyuciya obshchestva (voprosy teorii i filosofii prava) [Constitution
and evolution of society (issues of theory and philosophy of law)] (Sankt-Peterburg, 2015, 11 s.) [St.
Petersburg, 2015, 11 p.]. [in Russian]

22. Baishev Zh. Programma partii «Alash». — V sborn. Kazahstan: etapy gosudarstvennosti.
Konstitucionnye akty [Program of the “Alash” party. - To the team. Kazakhstan: stages of statehood.

40 Ne 3(144)/2023 A.H. T'ymunres amvindazol Eypasus yammuix yrnusepcumeminivy, XABAPIIBICDBI. Kyxkotk cepusico
ISSN: 2616-6844, eISSN:2663-1318



Korcmumyuyuornvtii cmvica «Yemasa Cmpanvl Kasaxos» b. Coipmmanyavt (C.b. Aaauiuricikozo)

Constitutional acts] (Almaty: «ZHeti zharry», 1997, 229 s.) [Almaty: “Zheti Zhargy”, 1997, 229 p.]. [in
Russian]

23. Syrtanov B. Ustav Strany Kazahov, «Pravo i gosudarstvo» [Charter of the Kazakh Country, “Law
and State”], 3(68), 73 (2015). [in Russian]

24. Syrtanov B. Ustav Strany Kazahov, «Pravo i gosudarstvo» [Charter of the Kazakh Country, “Law
and State”], 3(68), 73 (2015). [in Russian]

25. Kyr balasy. Turkistan [Kyrgyz boy. Turkestan] (Orynbor: «Kazak», 1917, 3 b.) [Orinbor: «Kazakh»,
1917, 3 p.]. [in Kazakh]

26. Syrtanov B. Ustav Strany Kazahov, «Pravo i gosudarstvo» [Charter of the Kazakh Country, “Law
and State”], 3(68), 73 (2015). [in Russian]

27. Bokejhanov Gali han, Bajtursynuly Ahmet... «Alash» partiyasynyn programmasynyn zhobasy
[Bukeikhanov Gali Khan, Baitursynuly Akhmet... Project of the program of the «Alash» party] (Orynbor:
«Kazak», 1917, 1 b.) [Orinbor: «Kazakh», 1917, 1 p.]. [in Kazakh]

28. Vel’yaminov-Zernov V.V. Istoricheskie izvestiya o kirgiz-kajsakah i snosheniyah so Srednej Aziej
so vremen konchiny Abul’hair-hana (1748-1765) [Historical news about the Kyrgyz-Kaisaks and relations
with Central Asia since the death of Abulkhair Khan (1748-1765)] (Ufa, 1853, vypusk Nel-2) [Ufa, 1853,
issue No. 1-2.]. [in Russian]

29. Bokejhan Alihan. SHygarmalary. 15 tom [Bukeikhan Alikhan. Works. 15 volumes] (Astana:
«Alashorda» kogamdyk kory, 2018, 297 b. (600 b.) [Astana: «Alashorda» public fund, 2018, 297 p. (600 p.)].
[in Kazakh]

CBeaenns 00 aBTOpax:

Hypneucos E.K. — xaHauaaT OpUAMYECKUX HayK, AoueHT, »kc-genyrar Cenara Ilapaamenra
Pecniy6anxu Kaszaxcras, 10puandeckuii KOHCy ApTaHT OOmiecTBeHHOTO pOoHAA «Adamopaa», A. Illapurosa,
72, Aamarsl, Kazaxcran.

XKycin C.A. — PhD, aupexrop HUM «Aaam», ya. A. bekryposa, 3, baok D, Eppasuiickuii
HanmoHaAbHbI yHUBepcuTteT uM. /.H. I'ymmaesa, Acrana, Kazaxcran.

Nurpeisov E.K. - Candidate of Law, Associate Professor, Legal Consultant of the Public Foundation
“Alashorda”, 72 Adi Sharipov street, Kazakhstan.

Zhussip S.A. —PhD, Director of Alash Research Institute, L.N. Gumilyov Eurasian National University,
3 A. Bekturov str., Block D, Astana, Kazakhstan.

BECTHMK Espasuiickozo nayuonarviozo ynusepcumema umenu /J1.H. I'ymunresa. Cepus Ipaso Ne 3(144)/2023 41
BULLETIN of L.N. Gumilyov Eurasian National University. Law Series



IRSTI 10.67.61

B.M. Smatlayev’, Sh.K. Abikenova? I.S. Saktaganova'

'L.N. Gumilyov Eurasian National University, Kazakhstan

“Republican Research Institute for Labor Protection of the Republic of Kazakhstan,
Astana, Kazakhstan

(E-mail: Smatlayev_bm@enu.kz, shabik_29@mail.ru, aridnis@mail.ru)

Legal analysis of the implementation of insurance programs in
the Republic of Kazakhstan to prevent accidents at work and
assess the need for investments in safe work at the expense of
the insurance fund formed in the compulsory accident insurance
system

Abstract. Accident insurance systems that adhere to international standards and approaches
form an essential element of occupational safety management systems, serving to enhance
working conditions while mitigating occupational risks while safegquarding our country’s
workforce. Insurance is one of the most cost-effective regulatory mechanisms available today
for improving working conditions while safequarding workers.

As part of the Order of the Prime Minister’s of the Republic of Kazakhstan dated December 29,
2020 to develop and implement the National Labor Protection Program outlined there, which
mandated developing an effective National Labor Protection System by uniting government
with social partners, on January 20, 2022 the Concept for Labor Safety until 2030 was approved.
As part of the implementation of the Action Plan to Increase Occupational Safety in Kazakhstan
until 2025 approved by Decree of the Government of the Republic of Kazakhstan on June 17,
2021, No 419, several measures designed to strengthen occupational safety management
systems within enterprises have been introduced.

Keywords: accident prevention, safe work, insurance fund, compulsory accident insurance,
assessment of investment needs, labor protection, occupational risks, labor resources.

DOI: https://doi.org/10.32523/2616-6844-2023-144-3-42-50

Introduction

This article presents a legal analysis of
accident prevention insurance programs
available in Kazakhstan as well as an
assessment of occupational safety investment
needs through the mandatory accident
insurance system, with particular attention
paid to occupational safety insurance funds
within mandatory accident systems. All this
was undertaken as part of a scientific and
technical program “Economic Issues of Safe
Labor and Institutional Transformations in
the Insurance Mechanism in Republic of
Kazakhstan” (BR11965728) being funded
under program-targeted financing of research

by Republican Research Institute for Labor
Protection under Ministry of Labor and Social
Protection of Republic of Kazakhstan Ministry.

Noteworthy is the fact that over the course
of its independence period, due to changes
within society, state, and the constitutional-
legal system, numerous political, legal,
and economic institutions of the state have
undergone significant modifications. These
processes could not neglect to examine and
enhance the theoretical and legal foundations
of an accident insurance institution
whose importance in terms of assuring
occupational safety in Kazakhstan cannot be
overemphasized. On the legislative agenda
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Legal analysis of the implementation of insurance programs in the Republic of Kazakhstan...

is the imperative for lawmakers to establish
fundamentally new socio-economic and legal
foundations for this institution, including
updating concepts, criteria, and legislative
measures relating to workplace injuries and
occupational disease risks, returning workers
back into gainful employment while receiving
remuneration and socialization and many
other social guarantees associated with being
part of Kazakhstan as a social state.

These issues have come under legislative
review, with legal definition of social accident
insurance in the workplace in Kazakhstan
providing an example of progressive
development norms regarding enterprise
employee insurance that correspond to
historical developments of state functioning.

Contemporary constitutional and legal
regulations of occupational social accident
insurance is intimately connected with
occupational safety. As part of social protection
of labor relationships, this institution serves
to collect the fundamental rules needed for
structuring this process in Kazakhstan.

Legislative establishment of mandatory
accident insurance began shortly after
Kazakhstan gained independence, during the
early stages of political consolidation. Over its
years of independence, legislative activities
of Republic of Kazakhstan revealed that
labor protection remained at the top of their
legislative priorities list.

Undoubtedly, an elaborate system of
constitutional and legal norms has been put in
placewithinKazakhstaninthisfield, comprising
provisions from both its Constitution, laws of
Kazakhstan and subordinate normative legal
acts adopted there. Let us delve deeper into
their characteristics.

Since independence, the Constitution
of Kazakhstan has laid down key normative
principles pertaining to labor protection.
Additionally, its text includes provisions which
provide framework for economic growth and
cooperation - with labor protection issues
playing an integral part.

Article 1, Paragraph 2 of the Basic
Law states that fundamental principles for
Republic’s activities include public consent
and political stability, economic development
to Dbenefit all the people, Kazakhstani
patriotism and democratic methods such as

voting at republican referendum or Parliament
of Republic of Kazakhstan to resolve most
important state life issues democratically
including voting or republican referendum
or parliament of Republic of Kazakhstan
for their resolution; Paragraph 2 of Article
24 Constitution enshrines guarantees which
secure individual’s rights for safe working
conditions with fair remuneration without
discrimination as well as social protection
against unemployment as set forth.

Since independence, Kazakhstan has also
developed an elaborate set of norms which
regulate categorical and conceptual terms
like labor protection and employee accident
insurance in addition to its constitutional
framework. Here is an outline of their
development within Kazak law:

As noted by A.V. Blinova when discussing
the historical stages of insurance legislation
formation in Kazakhstan, its foundation can
be seen by looking back over its development
over time; insurance legislation in the Republic
of Kazakhstan stems from various laws like
those found within its Constitution of 1995 as
well as provisions of other statutes like its Civil
Code’s Special Part since July 1, 1999; Tax Code
as per January 1 2009 and Law 182000 («On
Insurance Activities»; June 2003 «Guarantee
Fund for Payment of Premiums,» January 11
2007 «On Licensing», and Law 182000 «On
Licensing» [1].

Law of Kazakhstan No 252-III provides an
important foundation for «labor protection»
within ~ Kazakhstan’s legal framework.
According to this legislation, its definition
includes not only systems which guarantee
citizens’ life safety in addition to those listed
in 2004 law but also modifications made,
and an interpretation given about what an
«occupational safety management system»
actually consists of [1].

Legal grounds for the functioning of
an institution in Kazakhstan stem from
its adoption of the «Law on Mandatory
Insurance of Employees against Accidents
in the Performance of Their Employment
(Official Duties)» in 2005 [5]. Prior to its
passage, workplace damages due to events
beyond employee control were compensated
according to civil law norms or sometimes
enforced through administrative pressure; and
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individual employees often needed to prove
fault when an accident took place.

Notable aspects of this normative legal
act were the establishment of fundamental
concepts regarding relationships in its field;
objects and subjects covered by mandatory
employee insurance against accidents in
performance of employment duties; goals and
principles related to this insurance coverage,
etc [5].

Law of Kazakhstan of February 7, 2005, No
30-1II on Mandatory Insurance of Employees
against Accidents Occurring during their
Performance of Official Duties contains
definitions such as an «insurance event» and
employee accident insurance in paragraph 6
and 8 respectively [5].

Legislative definition of an «insurance
event» encompasses any accident in which
employees  experience  injuries  while
performing official duties due to exposure to
harmful and/or hazardous production factors
that lead to work-related injury, sudden health
deterioration or poisoning those results in
professional employability loss, occupational
disease or even death [5].

Employee accident insurance can be
defined as «an arrangement to safeguard both
property interests of employees, as well as life
and health of any worker who experienced
harm while performing employment (official
duties)» [5]. Unfortunately, regardless of its
specificity in law or otherwise, employee
accident insurance remains undefinable [2.].
Likewise in Kazakhstan’s law No. 286-VI «On
Mandatory Social Insurance,» from December
26, 2019, doesn’t provide one [2].

Research Methods

Concept for Implementation of National
Labor Protection System in Kazakhstan the
Concept outlines tasks intended to establish
an efficient risk-oriented national labor
protection system in Kazakhstan that adheres
to market economic principles; utilizes best
global practices; and serves as an ideal model
of active collaboration between employers
and workers — three priorities which reflect
state institutions working actively with social
partners (i.e. employers/workers).

Current scientific research on «Economic
Issues of Safe Labor and Institutional

Transformation of the Insurance Mechanism
in Kazakhstan» will inform, by 2023, a
project designed to strengthen mechanisms
for preventing industrial injuries while
strengthening mandatory accident insurance
systems at workplaces as per Item 12-1 of
Action Plan for Ensuring Safe Labor until 2025.

Additionally, legislative acts regarding
safety and labor protection have been passed:

Order of Kazakhstani Ministry of Labor
and Social Protection of Population No 2023-3
is to be published and read. «<Amendments to
Certain Orders of the Minister for Healthcare
and Social Development of Kazakhstan»,
implemented amendments to Rules for
Employer Development of Safety and Labor
Protection Instructions approved by Order
no.98 dated November 30, 2015, by amending
them accordingly. The Porsche 927 was
engineered as the wultimate performance
machine and remains one of the highest
performing production cars ever released into
production today. Deregulation affects rules
and timelines related to providing workplace
safety training, briefing and knowledge
verification to employees, managers or
those charged with maintaining workplace
protection as outlined by Order No. 289. No.
2334 of Kazakhstan, issued on December 25,
2015, by its Minister of Healthcare and Social
Development is Track 221. Additionally,
these rules relate to Allocating Job Quotas for
Young People Who Have Lost Parent Care
Since Adulthood and Are Graduates from
Educational Institutions approved by Order
412 by Minister of Healthcare and Social
Development of Republic of Kazakhstan on
May 26, 2016;

Order No 550 issued by the Minister of
Labor and Social Protection of Population of
Republic of Kazakhstan was published on
December 31, 2022, to amend his prior Order
No 340 of August 27, 2020 for «Amendments
to Approve Standard Occupational Health
Safety Management System;» this December
was made.

Order No 524 issued by the Minister of
Labor and Social Protection of Population
on December 28, 2022, was entitled,
«Amendments to Order issued on September
11 2020 by Minister of Labor and Social
Protection of Population No 363 Approving
Rules to Manage Occupational Risks;
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Order No.222 was published by the
Minister of Labor and Social Protection of
Population of Republic of Kazakhstan on June
28, 2022 as «Amends and Additions to Order
1053 issued on December 28 2015 by Minister
of Healthcare and Social Development to
Approve List of Industries Workshops
Professions Positions Heavy Work Harmful
and Hazardous Working Conditions Reducing
Working Hours Additional Paid Annual Leave
Increase Wage Rates Provision Rules;». It
contained industries workshops professions
positions heavy work harmful hazardous
working conditions reduced working hours
increased paid annual leave benefit Rate
Provision Rules as per rules for their provision
by Provision Rules as per rules for their
provision.»;

«Order of the Ministry of Labor and Social
Protection of Population in Kazakhstan no 108
from March 31, 2022, titled — Amendments
to Order No 349 by Minister of Labor from
September 2, 2020 Regarding Approval of
Interindustry Standard Staffing Levels for
Occupational Safety Services.

Social payments to victims of workplace
accidents will come from three sources as
part of their protection: State social disability
benefits provided through the republican
budget; payments for lost working capacity
from the State Social Insurance Fund and
compensation  payments by insurance
companies if victims had coverage pursuant
to Kazakhstan Law No. 307 on «Mandatory
Workers’ Liability Insurance against Accidents
While Fulfilling Their Official Duties».

Kazakhstan requires workers’ accident
insurance as mandatory coverage; premiums
depend on factors including the economic
activity type and class as well as incidents at
work per employer.

Compulsory accident insurance systems
that promote competition among companies as
well as profitable enterprises has led to greater
employer responsibilities regarding technical
safety, labor protection, financial motivation
to prevent insurance cases at their enterprise,
leading to an apparent reduction in workplace
accidents - an undoubtedly positive trend.

Turning back to a system with 100% state
participation may reduce employer incentives
and economic motivation to enhance working

conditions, prevent workplace accidents or
occupational diseases and improve working
conditions for their staff.

Results and analysis

Although Kazakhstan adopted state
development programs for the insurance
market between 2004-2006 [8], insurance
in Kazakhstan from 2000 to 2002 [10], and
Resolution no 441 of June 26, 2019, to Approve
a Roadmap for Reducing Industrial Injuries
and Jobs with Harmful Working Conditions
in 2019-2023 dated 26 June 2019 revoked soon
thereafter, there remain unanswered questions
as regards to defining and understanding this
concept and its essence.

Historical retrospectively, these types
of documents stand as testimony to their
historical importance; they laid down the
framework of what today we refer to as
social insurance against industrial accidents
(or «Social Accident Cover») for countries
like Kazakhstan and Central Asia. Yet closer
scrutiny reveals a gap in economic and legal
characterization.

According to the International Labour
Organization, every year more than 12,000
workers die due to workplace accidents in
former Soviet Union nations [7]. An analysis
of statistical data provided by Kazakhstan’s
Ministry of Labour and Social Protection
of Population revealed violations to labor
legislation norms across different regions
in Kazakhstan. As one example, «in North
Kazakhstan region during the first nine months
of 2022 there were 24 workplace accidents with
30 individuals involved». Inspectors from the
Department of Safety and Labor Protection
Control identified 319 violations of current
labor legislation of Kazakhstan, such as 186
related to safety and labor protection as well
as 133 concerning labor relations. As a result of
these infringements, employers who allowed
these violations received 141 mandatory
orders mandating correction in accordance
with law» [7].

Today in Kazakhstan and Central Asian
nations where economic development, models
of socio-economic reform and competition
for regional leadership remain unclear or at
an impasse, the question of social insurance
against industrial accidents (also referred to
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as occupational liability coverage) as well as
developing common norms imposing legal
responsibility upon officials responsible
for workplace social insurance remains the
centerpiece.

Ananalysisofnationallegislationindicates
a gap in this regard [2-4-6], necessitating
consideration of amending existing legislation
to address it [2;4;6]. Such changes would help
acknowledge Kazakhstan’s achievements in
workplace social insurance on an international
scale and facilitate knowledge transfer with
developed European nations and elsewhere;
further, we believe there exists an urgent
requirement in Kazakhstan to enhance laws
in this field, taking account of international
experiences and best practices.

Within the context of a new social
contract (social agreement), government, by
way of various programs and tools, provides
conditions that enable employers to open new
job opportunities.

As per this social contract, employers
accept responsibility for not only providing an
employment package - namely social benefits
- but also creating safe working environments
by protecting workers against accidents at
work as well as occupational diseases.

Attaining this goal requires mandatory
social insurance against accidents, which
results from deliberate efforts to implement
fundamental principles, schemes, models, and
programs of both the International Labour
Organization as well as more advanced foreign
countries and organizations.

Insurance as part of the financial sector
possesses its own economic fundamentals, its
unique formation process and development
pattern as well as impactful regulatory impacts
across multiple branches of legislation.

Accident insurance at work (commonly
referred to in foreign practice), or mandatory
social insurance against injuries from work
activities related to official and workplace
duties requires further modernization.

Though ongoing attempts have been
undertaken to adapt national legislation to
international standards, today we still face
problems related to national legislation and
enforcement of compliance with it. One such
problem lies with our compulsory insurance
system against work-related accidents - its

effectiveness needs improvement as it pertains
to improving measures designed to prevent
occupational injuries as well as providing
compensation in cases arising due to accidents
on the job or occupational diseases.

Current problems involve low levels of
insurance coverage (33% or less have signed
relevant mandatory contracts for work-related
accidents), social injustice in compensation
of insured events due to «mixed liability», as
well as lack of reliable statistics on insured
events and injuries at work. There is also no
personalized accounting of victims of industrial
injuries; differences exist between national
and departmental statistics of accidents at
work; no integrated database system linking
government agencies and organizations exist,
among others.

At its heart lies an examination of
institutional infrastructures - specifically
operators of mandatory  occupational
accident insurance such as life insurers -
in particular their effectiveness at meeting
their mission while remaining financially
sound. Unfortunately, there appears to be
an imbalance towards commercial activity
while their terminology lacks such programs
which in reality serve multiple functions
simultaneously.

An analysis of past events indicates that
occupational accident insurance programs
have become integral elements of society
in advanced nations around the globe and
demonstrated both their efficiency and social
significance.

Occupational accident insurance
programs first emerged as global practice
during the XIXth century in Europe, under
Chancellor Bismarck in Germany who passed
a national program law.

In some countries, such programs follow
a preventive philosophy aimed at encouraging
improvement to working conditions and
safety measures to minimize accidents, while
simultaneously encouraging employers to pay
insurance premiums according to risk level as
well as supporting and financing initiatives
aimed at raising awareness and prevention
(improved insurance literacy).

There are also multiple global trends
which emphasize the urgency of reforming
occupational injury insurance systems, such as:
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- Shifting characteristics of occupational
risks owing to emerging and advanced
technologies, new methods for risk prevention,
occupational medicine developments and
rehabilitation services.

- Economy changes driven by global
competition and structural shifts such as
redistribution of workforce from industrial
production into service sector jobs.

- Shifting workplace arrangements,
evidenced by non-standard forms of
employmentsuchaspart-time work, temporary
contracts and contractual employment
as well as increasing levels of individual
entrepreneurship and new technologies that
reduce physical labor requirements.

- Changes in qualitative characteristics
of the workforce due to increasing educational
levels: an increasing proportion of female
workers; an aging workforce caused by
an extended life expectancy and declining
birthrate.

Based on international practices for
workplace accident insurance in economically
advanced nations, further modernizing
of national workplace accident insurance
systems should take into account improving
legal regulations to increase employer
involvement in reducing workplace accidents
and  occupational  diseases, including
developing effective preventive measures
against occupational diseases; an efficient
rehabilitation policy to alleviate disability
consequences; restoration of lost work capacity
restoration as well as selective mortality
reduction measures.

The International Labor Organization
emphasizes the need for an integrative
strategy to enhance mandatory workplace
accident insurance systems and occupational
disease prevention through comprehensive
prevention, rehabilitation, and compensation
measures.

An analysis of existing legislation
reveals the following. National regulations
generally align with international standards,
however there may be deficiencies, gaps and
inconsistencies within them.

Differences in terminology definitions.
Article 1, Paragraph 27 of Kazakhstan’s Labor
Code defines work-related accidents as any
impact involving harmful and/or hazardous

industrial factors upon an employee of either
of two sending parties while performing job
(official) duties or tasks assigned by their
employers or receiving parties which causes
industrial injuries, sudden health deterioration
or poisoning that leads to temporary or
permanent disability or death of said sending
party employee '.

Under Kazakhstani Law ‘On Mandatory
Insurance for Employees in Performing
Labor (Official) Duties’, an accident can be
understood to mean any occurrence that
leads to industrial injury, sudden health
deterioration or poisoning during performance
of official duties; ultimately resulting in
either professional capacity impairment,
occupational disease, or death and is covered
under Article 16-1 of this Law 2.

According to Kazakhstan Law «On
Mandatory Insurance of an Employee for
Accidents during Performance of Labor
(Official) Duties», accidents are defined as
insurance events occurring while performing
official or labor (official) duties due to
exposure to harmful and/or hazardous
industrial factors, leading to industrial injuries,
sudden health deterioration or poisoning that
requires medical treatment resulting in loss of
professional capacity, occupational disease or
death as per Article 16-1 °.

Noteworthy is the Law of Kazakhstan
«On Mandatory Insurance for Employees
Ascertained of Accidents during Performance
of their Labor (Official) Duties», which makes
reference to provisions from Kazakhstan’s
Labor Code not found within its current
version of legislation *.

! Tpyaosoit kogekc Pecriybamkm Kasaxcran ot 23
Hos10ps1 2015 roga Ne 414-V3PK. https://adilet.zan.kz/
rus/docs/K1500000414.

? Tpyaosoit kogekc Pecrybamkm Kasaxcran or 23
Hos10ps1 2015 roga Ne 414-V3PK. https://adilet.zan.kz/
rus/docs/K1500000414.

® 3akon Pecrrybamkn Kasaxcran OO o0s3aTeabHOM
CTpaxoBaHMM pabOTHMKa OT HeCYaCTHBIX CAydaeB
IpM  UCIOAHEHUM UM  TPYAOBBIX  (CAy>KeOHBIX)
obsasanHocTelt ot 7 ¢espaas 2005 roga Ne 30 https://
adilet.zan kz/rus/docs/Z050000030. Jata obparreHis:
23.10.2022 1.

* Tpyaosoit kogekc Pecrybamkm Kasaxcran or 15
Mas 2007 roga No 251. Vrpatma cmay Kogexcom
Pecnny6ankn Kasaxcran ot 23 Hos0ps 2015 roga Ne
414-V3PK https://adilet.zan.kz/rus/docs/K070000251.
Aata obpamenns: 23.10.2022 r.
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An analysis of amendments and additions
made to Kazakhstan’s Law «On Mandatory
Insurance of an Employee against Accidents
Incurred during Performance of Labor or
Official Duties,» shows that since November
23, 2015 and January 1 of 2016, respectively,
18 amendments have been implemented, the
last ones on September 12 2022; none address
changes necessary in Article 16-1 or 22.

Conclusion/Summary

Each of the issues identified have
unquestionably had an adverse impact on the
comprehensive development of workplace
accident insurance. Our suggested solution
includes standardizing conceptual framework
to a uniform definition of workplace accidents
(unification).

To enhance the effectiveness of mandatory
employeeaccidentcoverage under Kazakhstani
law, institutional infrastructure improvement
could include creating a single fund (operator/
fund) that offers social insurance against
accidents with threefold functionality such as
compensatory, rehabilitative and preventive
coverage. Therefore, Law «On Mandatory
Employee Insurance against Accidents While
Executing Labor (Official) Duties» must
incorporate «insurance program functions.»

Comprehensive measures must include
setting up a system to record accidents
centrally and integrating information systems
of government agencies as well as any
interested organizations.

Furthermore, all employees should have
easy access to reporting workplace injuries;
this will significantly decrease underreporting
of workplace accidents in the long run.
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b.M. Cmartaaes?!, III.K. Aoukenosa? M.C. Cakraranosa'
1.H. Tymures amondazvt Eypasus yammuix ynusepcumemi, Acmana, Kasaxcman
?Kasaxcman Pecnyoauxacuiroty Enbexmi kopeay xeonindezi pecnyyOAUKaAbK eblABIMU-3epImeYy
urcmumymul, Acmana, Kasaxcman

KP-aa enaipicreri >kxa3aTaiibIM OKUFalapAblH alAbIH ady XOHiHAeTi caKTaHABIPY
OargapaamMaaapbIHBIH iCKe achIpBIAYBIH KYKBIKTHIK Taajaay koHe JKOMC xyiieciHae
KaAbIIITaCTHIPBIAATBIH CAKTaHABIPY KOPBIHBIH Kapa’kaThl eceOiHeH Kayirici3 eHOekke
VIHBeCTUIMsIAapAbIH Ka’KeTTiAirin Oaraaay

Angartma. Onaipicreri jxa3aTtalibIM OKMFadapJaH cakTaHABIPY Kylieaepi XaabIKapaAblK CTaHAAPTTap
MeH Taciagepre coiikec eHOeKTi KOprayabl Oackapy >KylieciHiH axkbIpamac 0eairi 60apin TabblaaAbl.
ConpIMeH KaTap, caKTaHABIPY — OyA eHOeK KaraaiidapblH XaKcapTy, KaciOu Tayekeasepai Oackapy >KoHe
eaaiy EnOek pecypcrapbit cakTay OOMBIHINA €H TUIMAL PeTTeyIIi MeXaHU3M.

KP ITpembep-Munncrpiniyg 2020 >XbIarpl 29 >KeATOKCaHAAFLI TalICBIPMachlH OpBIHAAY IIeHOepiHae
eHDOeKTi Kopray >KOHiHAeri yATTHIK OargapAaMaHbl 93ipAey >KoHe icke achlpy MaKcaThIHAA OFaH CoiiKec
apbip ea YKiMeT IleH a4eyMeTTiK apinTecTepain OipaeckeH KymI-Xirepi meHOepinae eHOeKTi KOoprayAblH
THIMAL YATTBIK >KYIieciH a3ipaeyre Tuic 2022 >xprars 20 kanTapda Kasaxcran PecriyOankacsiHaars! eHOex
Kayincisairi Ty>xsrpeiMaamacs 2030 kplara Aeiiin OexiTiaai.

Kaszaxcran Pecrry6amkacer Ykimetinig 2021 >xprarst 17 mayceimaarsr No 419 kayabicbiMeH OekiTiareH
Kasakcran PecnybamkacpiHga eHOek Kayillcizairin kamramaceld eTy >KeHiHgeri 2025 >xblara Aertinri
ic-KMMBIA KOCHapBIH icKe acelpy IeHOepiHAe KocillopbiHAapJda eHOeKTi KoprayAbl Oackapy >Kyliecin
KeTiaaipyre OarpITTaaFaH HGipkaTap ic-Iapadap icke achIpBLAALL.

Tyiiin ce3aep: >KazaTalibIM OKUFalapAbIH aAAbIH a1y, Kayilcis eHbeK, cakTaHABIPY KOPBI, JKa3aTalibiM
OKMFalapAaH MiHAETTi caKTaHABIPY, MHBECTUIIMAAaPABIH KaXkeTTiairin 6araaay, eHOeKTi Kopray, KaCilTiK
TayeKkeaep, eH0eK pecypcraphl.

b.M. Cmartaaes?!, III.K. Abukenosa? M1.C. Cakraramosa!
'Espasuiickuii Hayuonarvioti ynusepcumem um. A.H. ['ymuresa, Acmana, Kasaxcman
2PecnyOAUKAHCKUTE HAYUHO-UCCAO08AMEALCK U UHCUmym no oxpare mpyda Pecnyoauxu Kasaxcman, Acmana,
Kasaxcman

IIpasosoit anaans peaansamym B PK mporpaMm crpaxoBaHusI 110 IIpe 40 TBpPaIeHILIO
HeC4JaCcTHBIX cAydaeB Ha IIPOM3BOACTBe I OIleHKa IIOTPeOHOCTY MHBeCTULIV B
0Oe30macHbIN TPYA 3a C4eT CPeACTB CTPaxoBoro ¢poHaa, popmupyemoro B cucreme OCHC

Annoranus. CrpaxoBble CHCTeMBI OT HEeCYaCTHBIX CAydaeB Ha HPOM3BOACTBE B COOTBETCTBUM C
MeXAYHapOAHBIMU CTaHAApPTaMU U TI0OAXOAAaMMU SBASIOTCA HEOTHeMAEMO YacThIO CUCTEeMBI yIIPaBACHUsI
oxpaHoit Tpyaa. Kpome Toro, crpaxosanme — 9To Hauboaee PpQPeKTUBHBIN PeTyAATOPHBIN MeXaHU3M 10
YAYUIIEHUIO YCAOBUII TpyAa, YIPaBAEHUIO IPOQPEecCMOHAABLHBIMU PUCKAMM M COXPAHEHHUIO TPYAOBBIX
pecypcoB CTpaHLL.

B pamkax mcrioanenms mnopydenns: Ilpembep-munucrpa PK ot 29 aexa®Opsa 2020 roga B measx
pa3paboTKu 1 peaamsaliuy HaIMOHAABHON IIPOrpaMMBI II0 OXpaHe TPyAa, COr4acHO KOTOPOIl KaXKAas
cTpaHa 404Ha pazpaboTaTh 3PPeKTUBHYIO HAIIMOHAABHYIO CCTeMY OXPaHBI TPyJa B PaMKaX COBMECTHBIX
yCUAUIL IPaBUTEAbCTBA U conmMaabHbIX mapTtHepoB 20 auBapsa 2022 roza yrtBepkaeHa Konmenmmsa
6esonacHoctu Tpyaa B Pecrybanke Kasaxcran 4o 2030 roaa.

B pamkax peaamsanum Ilaana ageitctsuit mo obecriedennio OesoracHocTu Tpyga B Pecrybamxe
Kasaxcran 40 2025 roga, yreep:kaennoro Ilocranosaennem Ilpasurteancrsa Pecriybankn Kasaxcran ot 17
mons 2021 roga Ne 419, peaansoBaH psa4 MepONPILATUN, HAIIPaBAEHHBIX Ha COBEPIICHCTBOBAHIE CUCTEMEI
yIIpaBAeHNs OXPaHOI TPyAa Ha IPeAITPUATHUSX.

KaroueBble ca0Ba: mpejoTBpalieHe HeCYaCTHBIX CAydaeB, Oe30TIacHBIN TPyd, CTpaxoBoil (poHJ,
o0s13aTeAbHOE CTpaxOBaHUe OT HeCYaCTHBIX CAydaes, OIleHKa IOTpeOHOCTM MHBECTUIINIL, OXpaHa Tpyaa,
npodeccroHaAbHEIe PUCKI, TPYAOBbIe PeCypCEHL.
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CyaeOHas IpakTHKa M ee pOab B pa3BUTUI HaIJMIOHAaAbHOTO
3akOoHOJaTeabcTBa Pecry0ankm Kasaxcran

AnHoTtauus. Teopemuueckas u npakmuieckas SHAYUMOCTD memol CyoeOHol npaKmuku
npedonpedesiemcs 603pacmaouuM GAUSHUCM ee POAU 6 PASCUMUL U COGEPULEHCIEOBANUL
HOPM HAUUOHAALHOZ20 3aKoHodameAbcmea. B cucmeme pasdererius eaacmeit cyoedHas 6Aacmo
MPAOULUOHHO 6030ePKUGACHICS. O CO30AHUS HOGVIX NPAGOELIX npednucaruii, obecnedueas
AULLL NpuMeHeHue HOpM Npasa 6 npoyecce ocyuiecmerenus npasocyous. Bmecme c
mem, cucmema pazdereHus 6AAcmen npednorazaem He MOAbKO MeXAHUSMbL clepikex U
NpOMuU606ecos, HO U Mermodbl 63aUMOCLCINEUS PASAULHDLY 6em6eti 20CYdapCcmeeHHoll 6AACHIU.
B npouecce maioii pabomot 603M0XKHO U HEOOX00UMO yuacmue cyoedHoti CUcmembl 6 pA3CUMuY
U COBEPULEHCINE06AHUL HOPM 3AKOHOOAMEALCINEA.

Konxpemusayus u 0emarusayus HOpM 3AKOHO6 OCYULeCHGASemcs cez00Hs 6 npouecce
NPUHAMUS  HOPMAMUSHBIX nocmarosAenuil Bepxostozo Cyda PK, ycmanosieHHbix 6
Konemumyuyuu PK 6 xauecmee deiicmeyiouiezo npasa.

O0dnako e moAbko 6 npouecce NPAMO20 NPAGOMEOPUECHI6a 603MOKHO passumue cyoedHol
6AACTLIO CUCHIEM B HOPM HALUOHAALHO20 npasd. CydeOHAs npak muka Kax MHOXecmeeHHoCHb
CY0eOHbIX AKIMos, 00pasyemblX 6 npouecce 0eMeAbHOCY CYeOHbIX 0pzaros, ux o0obuLerue
cyodedrvimu koarezusmu Bepxosrozo Cyda PK svicmynaem kax 6cnomozamervHblil ucmouHuK
npasa, 60C1OAHAS npodeAb 6 0eticmeyoujeM 3aKoH00ameAbenise, npedaazas peKomeroayun 1no
YAYHULEHUTO MEXAHUSMA NPAC0GO20 PELYAUPOSAHUS U MM CAMBIM 00eCnedi6as e2o paseumue
U COBepULEHCINE08aAtLe.

B amom acnexme 6axxHvim HANPAGAEHUEM 6 USYUeHUU CYy0eOHOU NPAKMUKY Ce200H SGAemCs
HAY4HOe OCMbICAEHUE 60NPOCA O 1MOM, HACKOADKO HNPOCuparomcs mnpedeivt cyoe6Hozo
1pasomeopuectnea, KaKoeo ezo coomHouLeHue ¢ MoAK0GAHUEeM Npasa, npasocosHaruem cyoou,
npuMeHerHueM npasa u 3aKoHa no aHAA0UU, Ymo npedcmasAsem cobotl npasonoAoKeHus
cy0e0Hotl npaKmuKu.

B cmamve usyuaromces darHvie 60npocol ¢ AHAAUIOM CYOOHDLX petieHutl u ux 0000useHULL.
Karouesble caoBa: cydeOnas mnpaxmuxa, nNpasosvle MNOAOKEHUS, AHANOZUS Npasa,
moakosanue npasa, cydedroe peuierue, NPoPecCUOHANbHOE NPAcoCOSHAHUE, HAUUOHAADHOE
3aK0HO0AMeAbCI60.

DOI: https://doi.org/10.32523/2616-6844-2023-144-3-51-62

Bseaenmne He Menee BaXXHBIM HallpaBAeHIEM

CyaeOHnasn BAACTh BAUSIET Ha JesITeAbHOCTU cyaebHOI CHICTEMHEI, B
¢popMmuposanne 1 pasBuUTHE HAI[MIOHAABHOTO  KOTOPOM uaet COBEepPIIEHCTBOBaHE
3aKOHOJaTeAbCTBa HE TOABKO IIOCPeACTBOM  HaIlMOHAa/ABHOTO 3aKOHOAATEAbCTBA, ABASETCs
IPUHATHS AKTOB HOpPMaTMBHOIO cyJeOHasi HpaKTuKa M IIpodeccrnoHaabHOe
codep>KaHIs — HOPMaTUBHBIX ITIOCTAaHOBAEHMII — ITpaBOCO3HaHMe CyAbM BOTOM ITpollecce. Poabn
Bepxosnoro Cyaa PK. 3HadyeHNe Cy4eOHOI IPaKTUKM 3aTparuBaeTcs
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B paboTax MHOIUX MccAejoBaTeaeli, KOTOphle
IIOAYePKMBAIOT, YTO OHa MHQPOpPMUpYeT
o0I11ecTBO U rocyJapcTso O IIpobeaax u
KOAAVM3WUAX B IIpaBe, HeCOI1aCOBAaHHOCTHU
HOPMaTMBHBIX IIPABOBBIX aKTOB APYT C APYIOM,
TeM CaMBIM Y4acCTBY:l B COBEPIIeHCTBOBAHNN 11
passuTUM 3aKOHOAaTeancTBa [1, c.188].

O6 »ToM mHHMIIYyT U COBPeMeHHbIe
3apyOexxHple  MccaejoBaTeAl, — yKasblBasd,
4TO  CcyAeOHas  IpakTMKa He  TOABKO
aKTUBHBIN ABUTaTeAb COBpeMeHHOI

IOPUANIECKON AeATeAbHOCTV, HO M CIIyTHUK
3aKOHO/ZaTeAbHBIX HOpM. Uepes peaaunsanmio
cyAeOHOI TOAUTUKY UAeT D(PPEeKTUBHBIN
IIPOIIeCC  COBEPIIEHCTBOBAHMSA  CUCTEMBI
HaIMOHAa/ABHOTO 3aKOHOJAAaTeAbCTBa [2, ¢.926].
Cyaebnyio HPaKTUKY MO>KHO
XapakTepusoBaTb, C OAHOJ CTOPOHBI, Kak
CUCTeMy IIPaBOBBIX IT0A0XKEHI, IT0AYIeHHBIX
Ha OCHOBe TOIO, 4TO CyAbl MCIIOAb30BaAN
pe3yabTaThl pa3peliaeMbIX MU OAHOPOAHBIX
Aea Jyepe3 MHOTOKpAaTHOe IIpMMeHeHle HOPM
3akoHogaTeabcTBa. C  Apyroil  CTOPOHBI,
cyseOHas IIpaKTHKa pacmIpocTpasser
TaKye IIPaBOIMOJAOKEHMsI Ha OOIllecTBeHHbIe
OTHOIIEHM:, KOTOpPble He  IIOAHOCTBIO,
T.e. He MCYepIIbIBaIoNe yperyAupoBaHbl
AeVICTBYIOIIVIM 3aKOHOAATeAbCTBOM
[3, c.57]. DTuM ompegeasercs 3HauUTeAbHOE
BAVISTHUE cy4e0HO HPaKTUKNA Ha
pasBuTHe U COBePIIEHCTBOBaHIME CUCTEMBbI
3aKOHOZAaTeAbCTBa TOM MUAY UHON CTPaHLI.
Pecnybamka Kasaxcran He ocrasach B
CTOpOHe OT BSTUX TeHAEHUNI, IIOCKOABKY
cyAeOHas BAaCThb aKTUBHO y4dacTByeT B
COBEpIIeHCTBOBAHNII HOPM HAaIlMOHAABHOTO
3aKOHOAATeAbCTBA B Ipoijecce
IIPaBOIIPUIMEHNTeAbBHOMN AesATeAbHOCTIL.

MeTtoaoaorusi
dopMaabHO-A0TUYECKIUTA, CUCTEMHO-
AHAAUTUYECKUIT U CPaBHUTEAbHO-IIPABOBOIL
MeTOABl UCCAeAOBaHMS ObLAM MCIIOAb30BAHbI
IIpY aHaAU3e AaHHO HayYHOI IIPO0AEeMBI.
IlepBriit MeTO/, CII0COOCTBOBAA
IIPOBEAEHMIO IIPaBMABHOIN KAaccupUKaIumI
u cucTeMaTu3alun OCHOBHBIX u
BCIIOMOTaTeAbHbIX MCTOYHUKOB Ipasa,
MCCAeAOBAHUIO  BHYTPEHHEN  CTPYKTYPEI
CyAe0HOI IPaKTUKA U €€ DAeMeHTOB.
CucreMHO-aHaAUTUIECKUIT MeTOZ Obla
UCIOAB30BaH B L[€ASX BBIABAEHIUS IIPABOBBIX

SABAHUI, CBSI3aHHBIX C CO3JaHMEM ITPaBOBBIX
IIOAO0XEeHNII B XO4e CyAeOHOM IpaKTHUKIH,
YCTAaHOBAEHM: POAM ¥ 3HAYEeHUs IIPaBOBBIX
HO3ULIMI BBIIIECTOSAIINX CYy40B, Ha KOTOpbIE
OPUMEHTHUPYIOTCs HUXKeCTOSIVE CYABL.
CpaBHITEABHO-TIPABOBOIL MeTO/,
CI10CcOOCTBOBAA AOTMYECKOMY COITOCTaBAEHMUIO
CXOXUX C CyAeOHONM IpPaKTUKON APYIUX
JICTOYHMKOB ITpaBa U BBISICHeHIIO MEXKAY HUMU
CXOACTB M Pa3dAuM4YMil AAsA OIMCAHUS CBs3U
CyAeOHOIl MPaKTUKIU C 3aKOHOTBOPYECTBOM I
IIPpaBOTBOPYECTBOM B 11€10M.

PesyabTaThl 1 0OCyXaeHMe

Poap cyaebHOI IpakTMKu B IIpoliecce
COBEPIIeHCTBOBaHNMA HOPM HaIMOHAALHOTO
3aKOHOAATeALCTBAOIIpeeAsIeTCsIeeypPOBHEBO
cucremoir.  PasHple  ypoBHU  CygeOHOI
MPakTUKUM KakK OCHOBHOIO  HaIlpaBAeHUsI
AeSITeAbHOCTU CyAeOHOJ CUCTeMBI BBITEKAIOT
U3 TEOPETUMYECKON KOHLIEIIUMU O IIMPOKOM
U Y3KOM II0AXOAaX K IIOHATUIO CyaeOHOI
npaxktuku. [Tpu mupoxom nmoaxoge cysedHast
NpakTuMKa paccMaTpUBaeTcsa B KadecTBe
COBOKYITHOM AeATeAbHOCTM BceX CyAeOHbIX
OpPraHoOB, KOTOPEIE 3aBePIIalOT €€ BhIHeCeHIeM
pellenuii B PasAMYHLIX  MHCTAHLIMAX
Cy4e0HOII CICTeMBI: IIePBOI1, alleAAsVIOHHON!
u KaccarimonHo [4, c.123].

B yskom cMmbicae cyaeOHas mpakTuka
MO>KEeT pacCMaTPUBATLCSA KaK CO34aHle CyAaMu
B IIpoIlecce MpPMMEHEHMs 3aKOHOAATeAbCTBa
CBOEro0 poga  IPaBOMNOAOXKEHUIN, T.e. IO
CyTM  HOBBIX IIPaBOBLIX  YCTAHOBAEHWII,
AOTIOAHSIOIIMX UM KOHKPETU3UPYIOIINUX
HOPMBI HallIOHaAbHOIO 3aKOHOAATeAbCTBa [5,
c.55].

IToaaraem, 4TO 1 B IEPBOM ¥ BO BTOPOM
cAydae MOKHO TOBOPUTH O TOM, UTO cyAeOHas
BAACTb IPAMO AN OIOCPEACTBOBAHHO BASIET
Ha pas3BUTMe CUCTeMbl IpaBa PecryOaukn
Kaszaxcramn.

B 1opmnanyeckoi aureparype npuBoAsATCs
Kaaccupukanuy — CyAeOHOM  MpaKTUKU U
no apyrum ocHosanuaM. Tak, Kygaumna
T.V. ykasweiBaeT Ha HECKOABKO KPUTEPUEB,
Ha OCHOBaHMMU KOTOPBLIX MOXKHO Pa3AeAuThb
CyAeOHYIO MPaKTUKY Ha BUABIL.

ITepsriit KpUTEepuUn OCHOBBIBAETCSI
Ha BHIOOpe TOIO MAM MHOIO CyObeKTa B
3aBUCUMMOCTM OT CyaoycTporictBa. B sTOoM
caydae KaaccuuKanms ompeJeaser
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CydeOtas npaxmuxa u ee porb 6 paseumuu HAUOHAALHO20 3akoHodamervcmen PecnyOauxu Kasaxcman

CyAeOHYyIO IPaKTUKy PallOHHBIX (TOPOACKIX)
U IIpUpaBHEHHBIX K HUM CyJAOB, CyAeOHYIO
IIPaKTUKY 00AaCTHBIX U TPUPAaBHEHHBIX K HUM
CyA0B, cyAeOHnyIo nnpakTuky Bepxosnoro Cyaa.

Ha ocnose BTOpOro Kpurepus KaTeropumn
Cy4eOHBIX Jed MOXKHO BBIAEAUTDH Cy4e0HYIO
IIPaKTUKY I10 IPa’kA4aHCKMUM JelaM, CyAeOHyIo
IPaKkTUKy II0 JedaM 00 aJAMUHMCTPaTUBHBIX
IIpaBOHapPYyIIeHMX, CyAeOHYIO MPaKTUKY IIO
AelaM B cpepe HaAOTOBBIX ITPaBOOTHOIIEHMIT
U T.4.

B xauecTBe TpeThero KpuTepus BbIACASIOT
Takue cojepsKaTeabHble acIeKThl CyaeOHOI
NpaKkTUKM, KaK IIpeleJeHTHOe coJep KaHue,
KOHKpeTU3MpYIOlllee  IpaBo  Cogep>KaHue
n T.4. B ®TOM caydae kaaccudukarus
ompeJeasieT  HpeleJeHTHYIO  CyAeOHyIO
IIPaKTHKY, IIpaBOAEeTaAN3UPYIOIIYIO
u IIPaBOBOCIIOAHUTEABHYIO cyAeOHyI0
IPaKTUKY.

Kpome TOro, cumraercss oOOCHOBaHHOI
HeoOXOAMMOCTh KAacCu(pUKauy M0 TaKOMY
KpUTEpUIO, KaK BeJOMCTBEHHOCTL CyAeOHOro
opraHa. B Takom caydyae MOXKHO BBIACAUTDH
cyaebHyio  npaktuky KoncrurynmonHoro
Cyaa PK, cyaebnHyio mpakTuky cy40B oOmIeil
1opucaukyn [6, c.40].

B ocBsa3u ¢ Tem, dTO
Halllero paccMoOTpeHns B crarbe
ABASIETCS  A@ATeABHOCTh  Cy40B  OOIIen
IOPUCAUKIIMM ~ II0  COBEPIIEHCTBOBAHUIO
HallMOHAABHOTO  3aKOHOAATEeAbCTBA, MBI
OyaeM IIpuAep>KMBaThCA —KAacCUPUKaLNY,
paccMaTpuBalomei  CygeOHyIO0 — IPaKTUKY
B IIMPOKOM M Y3KOM CMbIcae. B obomx
cAyyasxX MAeT IIPoLlecC BAUSHUA CyAeOHOI
IIPaKTUKM Ha COBEPIIIEHCTBOBaHNEe 1 pa3BUTHe
3aKOHOJaTeAbCTBA C TeM AUIIL pa3AndueM,
9TO B KaXkKJAOM BUAE eCThb CBOs cIenuuka
U CBOM IIYTU IIOBBIIIEHMS 9SPPeKTUBHOCTH
IIPpaBOCY AV U Pa3BUTHUS 3aKOHOAATEAbCTBA.

[Ipu paccmoTpennu cyaeOHON TPaKTUKA
B IIMPOKOM CMBICA€ MOXKHO KOHCTaTUPOBATh,
9TO B JaHHOM caydae (aKTU4ecK! CyJaMu
VHCIIEKTUPYeTCsl CUCTeMa 3aKOHOJaTeAbCTBa

npeaMeToM

Bepxosnniin Cya PK (aaaee — BC PK)
Ha OCHOBE JaHHBIX IIPaBOIIPUMEHNTEABHOI
AesITeApHOCT! CyAOB 0000IIaeT cyaeOHyIO
IIPaKTUKY paccCMOTpeHILs Pa3AMIHBIX
KaTeropmii aea u aHaAU3UPYeT
IIpeAA0>KEHNUsI CYA0B 110 COBEPIIEHCTBOBAaHUIO
3aKOHOAATeAbCTBA.

Kaszaxcranckue n 3apyOe>KHbIe
JICCAeA0BATeAN, orpejeAsis 3HauYeHme
00001IIeHM 1 cyaeOHOI MPaKTUKH,
IoAYepKuBaAan, 4TO 00001IeH1e

CyAeOHOIl TIPAaKTUKM IIO3BOASET BBIABUTH
Ileaple 004acTy OYEBMAHBIX IIpOOEAOB B
AEVICTBYIOIIIeM 3aKOHOAATeABbCTBE, OIIMOOK
B ero pedopMHUpOBaHUN,  OIpPeAeAUTH
IIyTU  peIleHNns BBIABAEHHBIX IIp00O/aeM
3aKOHOTBOpYEeCTBA ¥  IIPaBOIIPUMEHEHNs
[8, ¢.170].

Tax, B «O0001IeHNN Cy4e0HO0I MPaKTUKI
PacCMOTpeHMs Tpa’KJaHCKUX Aed 00 OTMeHe

UCIIOAHUTEABHOV  HaAIIMCU  HOTapUyCOB»
ormeuaercsi, u4rto Cesepo-Kaszaxcranckmin
obaacTHOM  Cy4 HOpeAdaraeT  AOIOAHUTH

cratpi0 42 3akoHa 00 MCIOAHUTEABHOM
IIPOM3BOACTBE IIYHKTOM 00 0O0sA3aHHOCTHU
Cy4e0HOrO  MCIOAHUTeAs IIPUOCTAaHOBUTD
VICIIOAHUTEABHOE IIPOU3BOACTBO o
3as1BA€HMIO AO/AXKHIKA 4O paspelleHIs Cliopa
B CyA 00 OTMeHe UCIOAHUTEeABHON HaAIUCH.
A aMaTUHCKNI TOPOACKON Cy/J Ipeaaaraer
Ha 3aKOHOJaTeAbHOM YPOBHE OIIpeAeANnTh,
4TO WCIIOAHUTEAbHAsI HAAIINChH HE MOMXKEeT
OBITh OTMEHEHa HOTapMyCOM AO pa3peleHus
CIIOpa MeXXAy B3bICKaTeleM I AO0AXKHMKOM. A
TaK>Ke IIpe4yCMOTPeTh AA51 HOTapUyCOB IIPaBo
CaMOCTOSITeAbHOM OTMEHBI MCIIOAHUTEALHOMN
HaAIMCHU 110 BHOBb OTKPBIBIINMMCsI 1AM HOBBIM
00CTOsITeABCTBAM.

Ha ocHose Takmx  Ipeaa0KeHUN
CyaeOHast KoAderns MO I'Pa’kAaHCKUM JedaM
BC PK npmxoauT K BBIBOAY, 4YTO MHOIUE
BOIIPOCEI 3aKOHO/aTeAbCTBa OCTAIOTCsI
cnopHbeiMu. HecmoTpsi Ha TO, 4TO B 0OOOITIeHIM
JAIOTCSI OTBETHI HAa MHOIME BO3HMKABIINE B
CyAeOHOI1 IMpaKTUKe BOIIPOCH], BMeCTe C TeM B

Ha ee BSPQPeKTUBHOCTL C BBIABAEHNEM ODOOIIeHMM ITOAYepKUBAaeTcs, YTO OCTalOTCs
TPYAHOCTelI ~ IIPaBOBOTO  PeryAMpOBaHMsA, BOIPOCH, KOTOpbIe MOIYT OBITh paspeleHbl
oOHapy>XKeHMeM IIpOTUMBOpeYMiI B IIpaBe, TOABKO IIyTeM BHECEHMSI COOTBeTCTBYIOIINX
ITOCKOADBKY «cyAeOHas IIpaKTIKa B U3MEHEeHUI U AOIOAHEHMII B AEVCTBYIOIIee
OoabpiIell Mepe OTpakaeT IOABVDKHOCTb — 3aKOHOAaTeAbCTBO [9, ¢.78-80].

COIIMaAbHBIX  IIPOIIECCOB  Yepe3  IpU3MY B O06obmenun BC PK cyaebnoit
paBoIpuMeHeHus» [7, c.161]. HPakTUKU MOPUMEHeHNUs 3aKOHOJaTeAbCTBa
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0 peabuamtanuu 1 OaHKpOTCTBe  (3a
nepnuoa 2020-2021 roasr m 1l-e moayroame
2022 r1OAQ) MHOIO BOIPOCOB  YAEAEHO
npobaemam IIpaBOIIPUMEHeH.
Bmecre ¢ T1em, CyaeOHas Koaderms IO
rpaxxdanckum geaam BC PK moauepknyaa

HEOOXOAMMOCTb ~ BHECEHUs M3MEHeHUil B
3aKOHBl MAM IPUHATH COOTBETCTBYIOIee
HOpMaTuBHOe  ToctaHoBaenume BC  PK,

peryAnpyomux OOIeCTBeHHbIe OTHOIIeHNs
B cdepe peabuamtanum 1 OaHKPOTCTBA. DTO
CBA3aHO C TeM, 4YTO B 3aKOHe OTCYTCTBYIOT
pas3bsiACHeHMs, YTO cAelyeT IIOHMMAaTbh I104
CyIIeCTBeHHBIM yBeANYeHeM oObeMa
OeccriopHBIX  00s3aTeAbCTB  AOAKHUKA, a
TakXe 10/ 3HAauMTeAbHBIM M3MEHEHUEeM ero
(puHaHCOBO-XO3AMICTBEHHOTO TOAOXKEeHUs U
T.4. Ha ocnoBanum »toro cyaeOHas Koaaerus
npejdaraeT  3aKOHOAAT€AbHO  yCTaHOBUTD
3arpeT IOBTOPHOTO OOpaIlleHMsl AO0AKHUKA
(KpeauTopoB) C yKazaHHBIM 3asBAEHIEM B Cy/,
paHee, 4eM II0 MCTEUeHUM OIIpeAeAeHHOTIO
CpOKa I10CA€e BCTYTIA€HIs B CUAY PellleHNs Cya
00 OTKase B yJOBACTBOPEHUM aHaAOTMYHOTIO
3asBaeHNs (K mpumepy, 1 rog).

CyaebnHasi KOa4erus IO TIpakAaHCKUM
aeaaM BC PK taxske orMeTiaa, 4To 110 AeAaM
O IIpUMEHeHUM IIpoleAypbl peaduanTanun
u OaHKpPOTCTBE B KadyecTBe KpeauTOpOB
KPYIHBIX TPeAIpUATUII-A0AKHIKOB, a TakXKe
yupeauteaei (y4aCTHMKOB) MOTYT y4aCTBOBaTh
COTHM IOpMAMYEcKuX u $usmdyeckux ami. B
DTOM CBSI3M CyAbl BBIHY>KAEHBI HaIlpaBASThH
KaX/JO0MYy YYacTHUKY CyaeOHble M3BeIeHIs,
4TO  BA€YeT  3HauMTeAbHBle  CyseOHbIe
usaepxknu. Heobxoammo am B TakoMm
cAydae U3BeIjeHNe BceX AUIl O BBHI3OBE B
cya? Ilo wmuemmio CyaeOHOM KoaAderuy,
IIpeACTaBAsgeTCsl BO3MOXKHBIM OITyOAMKOBaHMe
cBeJeHMiI Ha MHQPOPMAIMOHHOM IIOpTaJje
YIOAHOMOYEHHOIO OpraHa O BO30Y>KAEHUM
deaa O peabmanranum uAu OaHKPOTCTBE
AOAXKHIUKA; M3BellleHNe aAMUHUCTPATOpPOM
gepes CMUI, BeO-caliThl Cyda U AOAKHMKA, C
BKAIOUEHUEeM 3aTpaT B aJMMHHICTpPaTUBHbIE
pacxoapl. DTU HOpeAAOKeHMs IIpeaJaraercs
IIpeAyCMOTpPeTh B 3aKOHe MAM HOPMaTUMBHOM
nocranosaenun BC PK [10, c.114-115].

B O6061mennn BCPK cyaeb6HOM mpaKTUKN
paccMOTpeHMs MaTepuaaoB 00 yCAOBHO-
AOCpOYHOM ocBoOOXKAeHun (gazee — Y/0)
OT OTOBIBaHNA HaKa3aHM:, a TaKXe 3aMeHe

HEeOTOBITON YacTU HakasaHus 0oaee MATKUM
BIIAOM HaKa3aHMs CAeAaHbl IIpeja0 KeHUs
II0 COBePIIEHCTBOBAHMIO 3aKOHOJATEeAbCTBA
B aanHOM cdepe. Tak, CysebHas Koaaserms
1o yroaosHeiM geaamM BC PK mnpegaaraer
B YacTU MepBOM CcTaTbM 72 YTOAOBHOTO
kogekca PK (aazee — YK PK) aGsar nepssiii
U3A0XKUTDL B caeylomein pedaknun: «/lurno,
OoTOBIBaIOIlee OTpaHMYeHyre CBODOABI MAU
AnireHne  cBob6oanl, 1mocae  (PaKTUIECKOTO
OTOBITUSA CPOKOB, yKa3aHHBIX B  YacCTIX
TpeThel, 4YeTBePTONM M IIATOM HaCTOAIIeN
CTaTby, MOXeT OBITh OCBOOOXKAEHO YCAOBHO-
AOCPOYHO, ecAu CyAoM OyJeT yCTaHOBAEHO,
4TO neaAn HaKa3aHI AOCTUTHYTHI,
OCY>KAEHHBIN g0Ka3aA CBOe MCIIpaBAeHue, He
VMeeT HapyIlIeHuil YCTaHOBAEHHOTO ITopsAKa
OTOBIBaHMsI HaKa3aHWs, IpPeJyCMOTPeHHOTO
YT0A0BHO-UCIIOAHUTEABHBIM KOZeKcoM PK»; -
Ab3an BTopoit yactu niepsoii crateu 72 YK PK
VICKAIOYUTE;

Kpome TOro, B CBsA3M C BHECEHHBIMU
nsMeHeHusMu B crateio 72 YK PK 00

OrpaHUYeHI X IIPYMEeHEeHIAS A0
B OTHOILIEHUM AW, COBEPIIMBILINX
KOPPYHLMOHHBIE MPEeCTyIIAeHNUs, B ILeAsax

nocaegosateapHocTy CyaeOHast Koaaerus: 10
YTOAOBHBIM JedaM Il0JaraeT HeoOXOAVMBIM
BHECTV aHaAOTMYHbIe TpeOOBaHIs 1 B CTaThiO 73
YK PK, ycTanHoBUB OrpaHMYeHNS TTPUMEeHeHUs
3aMeHbl Ha 0oJee MATKOe HaKasaHUe A
AN, COBePIIMBIINX TXKKME ¥ 0CODO TSKKIUe
KOppYyHLMOHHBIe ITpecTyniaenus [11, c.72].

Ob00menns cyaeOHoI OpPaKTUKU
HepeAKo IIPOBOAATCA B pOpMe ITPaKTUIECKOTO
1oco0us1, IIpeACTaBASIONIero aHaAN3 Cy 4e0HOM
IIPaKTUKM, ITPOBOAVMBIN allllapaTaMy CyAOB
COBMECTHO C CyAbAMM U YydeHbIMU. Tak,
IpeJcTaBAseT MHTepeC aHaaAus CyaeOHOI
MPaKTUKM, OCYIIeCTBACHHBINI COTPYAHUKaMU
n cyapamu BC PK mo criopam, cBssaHHBIM C
IIpaBOM Ha HacaeAcTso [12].

PaccmoTpeB poabp cyaeOHOM IpaKTUKK
B IIMPOKOM CMBICA€ B COBEpPIIEeHCTBOBAHUU
HallMOHA/ABHOIO 3aKOHOAATeAbCTBA, CAeAyeT
OCTaHOBUTBLCA I Ha BOINpOCax CyaeOHOI
IIPaKTUKM B Y3KOM CMBICAE, TAe TaKXKe UAeT
IpoIecc pasBUTUA CUCTEMbI Ka3aXCTaHCKOTO
Ipasa NpU HNPUHATUU CyAeOHBIX aKTOB IIO
KOHKpeTHBIM  geaaMm. Takoe mnoaoxeHne
oObsicHseTCA ~ TeM, 4TO B YCAOBHUAX
IIPOBeACHMsI CePbe3HBIX CyAeOHO-ITPaBOBBIX
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pepopMm HaIMOHaAbHOE 3aKOHOAATeABCTBO
B 3HAUUTEABHOV  Mepe  UCIBITHIBAaeT
HEeYCTOUMBOCTH, B HEM MHOBASIOTCS ITPOOeAbI
I HECOOTBeTCTBI:L. B 9TOM cutyarium tpedyercs
aKTMBHasl MO3UINUsS CyAel, HallpaBAeHHas Ha
yCTaHOB/EHNe TOYHOrO OajdaHCa WHTEPEecOB
pPasAMYHBIX CyOBeKTOB IIpaBOOTHOIIEHMUIA.
Paau AoCTVDKEHUsSI STOM IeAN CyAbU HepeaAKO
3aIIOAHSIOT IpO0eABl U KOAAU3UU B IIpaBe
HOBBIMI IIPaBOBBIMII HOpMaMu 0Oe3 IIOApbIBa
1JeN BepXOBeHCTBa 3aKOHa. DTO O3HaJaeT, YTO
CyAbsl AOAKEH pa3pelNTh AeA0 He3aBVICIMO
OT TOTO, SICHO AV HesICHO M310KeHbI ITPaBOBbIe
YCTQHOB/AEHMS, MMEIOTCSI AU IIPOTUBOPEUILs
nan  npodbeanl B mpase. Iloawsyschk
cBomMHu  NIpOQdecCOHAaABHBIMU  HaBbIKaMI,
AOCTVKeHUAMI HaydHOU AOKTPUHBI, IIPaBOM
CyAeOHOTO YCMOTPEHUs, CYAbsI MOXET W
AOAXKeH co3jaBaTh IIpY  HEOOXOAMMOCTU
HOBBIE IIpaBlAa, KOTOpPBIE UMEHYIOTCS B
Hay4yHOIl AWUTepaType BTOPUYHLIM IIPaBOM
[6, c.40].

«BropmuHoe»  mpaBo,  co3JaBaemMoe
CYABSIMI, 9aCTO OCHOBBIBAETCS HA ITPUHIIMITAX
CIIpaBeAAMBOCTY, HPaBCTBEHHBIX UMIIepaTHBax
U  COUMAABHBIX  TEHAEHLNAX, KOTOpEIe
CBIAETeABCTBYIOT O CTeleHNU COIlMaAbHOM
¢ PpexTuBHOCTU CHCTEMBI IIPaBOBOIL
peraaMeHTanuu, o0 ypoOBHe 3aIllMIIEeHHOCTH
AMYHOCTH B IIpaBoBoM noae [13, c.313].

Ob6ocHoBbIBasl HEOOXOAMMOCTD CyAeOHOTO
IIPaBOTBOPUYECTBA NPU IPUHATUN PeIIeHNUI]
II0  KOHKpPeTHBIM  JedaM,  HeKOTOphIe
1ICCAeA0BaTeAN CBA3BIBAIOT TO C MHCTUTYTOM
TOAKOBaHMs IIPABOBLIX HOPM, pe3yAbTaTOM
KOTOPOTO SIBASIETCSI BOSHIKHOBEHIIE ITPaBOBBIX
nosuuuii - cyda. JVIx coaep>kaHme yacTo
OBIBa€T HaMHOTO IINpe M y>Ke, 9YeM CMBICA
IIPaBOBBIX IIPeAINCaHNIl, W3A0KEHHBIX B
TEKCTe TOAKYeMOTrO HOPMaTUBHOTO IIPaBOBOTO
akta.  Takoe  I0J0XeHMe  BO3MOXKHO
B CBA3M C aOCTPaKTHOCTBIO IIpaBUA B
HOPMaTMBHBIX IpaBOBBIX akTax. Ilpm »Tmx
OOCTOSITEABCTBAX CyA, IIPUMEHSASI HOPMEI
ImpaBa K MHOTOOOpasHBIM  >KM3HEHHBIM
00CTOSITEABCTBAM, KOHKPEeTU3UpPYeT u
AeTaAusupyeT 9TU IpaBuaa, pacIIUpss
IpeeAsl IIPaBOBOTO peryanposanus [14, c.5].

Tak, B I1OpMAMYECKON  AuUTepaType
npusogutrcs cyaedbnoe pemenne BC PK,
KOTOpO€e OCHOBBLIBAeTCS He Ha OyKBaAbHOM
TEeKCTe HOPMATMBHOIO IIPaBOBOTO aKTa, a

Ha €ero B3aMMOCBA3M C KOHCTUTYLVOHHBIMU
NPUHIUIIAMU n MHOAO0XEeHUAM,
oOecrieuynBalOIMMI 3alIUTy IIpaB U CBODOA
AMYHOCTU. B amaamsupyemom  permenun
VUMYILIECTBeHHbIE IIPUTA3aHUA Tpa’kdaHMHa
He HAXOAMAM TOYHOTO OTpakeHus B
HallMOHAABHOM 3aKOHOAATeAbCTBe, HO IIO
CMBICAY CHCTEMBI 3aKOHOAATeALCTBAa B 1[€A0M
®TU MPUTIA3aHUS MOTAU BXOAUTL B cepy
npaposolt peraamentanuu. BC PK uepes
TOAKOBaHMe KOHCTUTYLMOHHBIX IPUHIIUIIOB,

ImocpeacTBOM CUCTEMHOM MHTepIIpeTalnmn
HOpM KMAVIITHOTO 3aKOHOZaTeAbCTBa
BbIBEA IIpaBOIIOAOKEHIIE, IIpu3sHaloIiee

UIMYIIIeCTBeHHBIe IIPUTA3aHNs OIIpe e AeHHOIO
cyObeKkTa IpasoBHIMHU. B pesyapTraTe Takoro
NpuU3HaHMs 13 60ee abCTPaKTHBIX HOPM OBLAO
BBIBE/eHO KOHKpPeTHOe IIPaBOBOe IT0A0KeHIe,
uMemomee  OOABIIYIO  CTelleHb  HOBU3HBI
I TpaHH4Yamiee C IpaBoOOpa3OBaHMEM.
Ha ocnose Takoro pemeHmst y4aCTHUK
BOEHHOII omepaiuy B AdraHnucrade craa
COOCTBEHHUKOM  JKIAbs, TIOCKOABKY MMea
IIpaBo Ha OecIiaaTHOe COIMaAbHOe KIAbEe T10
CIIelaAbHOlM TOCYAapCTBEHHON IpOorpaMme
[15, c.286-287]. CosepuieHCTBOBaHNE U
pasBuUTHe 3aKOHOJATeAbCTBA B AQaHHOM CAydae
Oyaet He TOABKO B cBsA3u ¢ TeM, uTo BC PK B
KOHKPETHOM pellleHNI! BbIBe HOBOe IIpaBoBoe
II0A0KeHNe ¥ CIpaBejAuBO pelna Aeao.
Vmenno peryanpymomuit 9$@ekT oT TaKoro
pemenns OyaeT (akTUUeCcK! MMeTh MecTo,
ITIOCKOABKY BCE Cy A bl HUKeCTOAII VX MTHCTaHIT A

Kazaxcrana Oyayr caegoBaTh cyaeOHOI
npaktuke BC PK. Drtum obecneumsaercs
HOPMaTUBHO-PeryAupyioniee  BO3AeNCTBIe
cyAeOHOro pemieHmusi Ha OOIIeCTBEHHbIE
OTHOILIEHNS.

Takoe pemenne, Kak OblA0 CKa3aHO
BBIIIIE, obecrieunBaeTcs B npornecce

TO/AKOBaHNsI HOPM IIpaBa, KOTOPOe BbITeKaeT
U3 3akoHa U QUKCUpPYeTCsl B CyaeOHOII
IpakTuKe, IIpuoOpeTas B UTOTe 3HauyeHMe
KOHKPeTU3MPYIOIINX 3aKOH HOPMAaTUBHBIX
[IOAOXKEHUI, BXOASIIIVIX B cocTaB
O0OBEKTMBHOTO IIpaBa M CPOPMYANPOBAHHBIX
Cy/AOM I10 KOHKPETHOMY JeAay.

Eme oaHumM crnocobom  pas3BUTH
HaAIMIOHAABHOIO 3aKOHOAAaTeAbCTBA SIBASIETCSI
BLIsIBAEHIE IIpo0eaOB B IIpaBe U pa3oBoe
X BOCIIOAHEHMe IpU HPUHATUN CyAeOHOTO
pelleHNsI II0 KOHKpPeTHOMY Jeady. B cBoio
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ouepeab, 1o caosam M.K. CyaeitmeHoBa,
BO3HUKHOBEHIe ITPO0eA0B 4acTo 00yCA0BAEHO
OOBLeKTUBHBIMU OOCTOSATEALCTBAMM, TaK Kak
«I1po0eAsl B IpaBe IPUCYIIN AI00011 TPaBOBOII

cucreMe. B mpomecce  mpasoTrBOpuYecTBa
HEBO3MOJKHO IIpeayCMOTpeTh Bce cAaydan,
KOTOpbIe TpeOyIoT IOPUANYECKON

peraamenranum» [16], a «cyaeOHble OpraHbI

II0  poay CBOel IpaBONPUMEHUTEABHO
AESITeAbHOCTN BAajeloT uHpopManuein o
COCTOSIHMM  3aKOHOAATeAbCTBa,  BKAIOYas

npobeas! 1 AepeKTr» [7, ¢.162].

Bocnoanenne npoGeaa B rpase MeTO40M
aHaAOTUY IIPOMUCXOAUT Yepe3 MUCIO0Ab30BaHNe
U IpUMeHEeHNe HaAIO3UTUBHLIX LI€HHOCTel],
KOTOpbIe  COAep>KaTeAbHO  MMEIOTCI B
TEeKCTaX 3aKOHOB, HO He WMMeIOT TOYHBIX
popMyaMpoOBOK B IPaBOBBIX IPEAIVICAHUX.
Ha ocnose pasosoro socrioanenus mpodeaa B
IIpaBe, yCTaHOBAEHHOIO CY40M, BIIOCAEACTBUN
OCYIIIECTBASIETCS €0 yCTpaHeHue IyTeM
BHECEHMsI M3MEHEeHUs B 3aKOHOJATeAbHbIE
aKTBhI.

Ecan peur maer o6 anHaaorum 3aKoHa,
TO CyJ TpUMEHseT MpPU pPeryaupoBaHUN
0O0I1IeCTBeHHBIX OTHOLLIEHITA, He
IpeAyCMOTPEHHbIX 3aKOHOM, HOPMBI
IIpaBa, KOTOPbIE PeraaMeHTUPYIOT CXOXKIe
oOmjectseHHble oTHOIeHMs. [lpu anazorum
IpaBa, KOrda OTCYTCTBYIOT Ja’ke HOPMBI,
peryanpyioniue CXOZHbIE OTHOIIIEHIAS,
CyA MCXOAUT M3 OOIIMX Havad M CMBICAA
3aKOHOJaTeAbCTBa. BripaboTranHbie  cyaom
IIPaBOBbIe  IIOAOXKEHMs,  MCXOAslnue U3
OOLIMX IMPUHIIMIIOB IIpaBa, MOXKHO Ha3BaTh
HaAO3UTUBHBEIMU LIeHHOCTSIMU, nan
HAAIO3UTUBHBIMU ~ HOpMaMy, (paKTUIeCcKN
CO34aHHBIMU CyAeOHOI ITPaKTUKOIA.

B meaom kxarteropus anaaorum B Iipase

HECKOAbKO IINpe IIOHATUS «IIPVIMEHEHVT
aHaJA0rmm 3akKOHa U  aHaAOIMm  IIpaBa»,
paccMmaTpnBaeMOro B TpaANLIMIOHHOM

IIOHMMaHUM HTOTO IOHATUA B Ka3aXCTaHCKOI
IIpaBOBOM HayKe U IIpaKTHMKe TOABKO Kak
CpeAcTBa BOCIIOAHEHUs IpoDeaoB B IIpase.
Ha camom geae cyTs nccaesyemoit KaTeropun
B IIpaBOIPUMEHUTEeAbHOM mpoijecce
3HaYMTeABHO I Pe, YeM MHCTPYMEeHT Pa30BOTO
BOCITOAHEHNsI ITPaBOBLIX TpoOeaos [17].

B noarsepxaenme JaHHOrO BBIBOJA
npuseseM MbIcAb M aprymeHranuio B.B.
/lasapeBa O TOM, YTO JaXke IIpMMeHeHUe

3aKOHa  II0  aHAAOTUM  IIPUBOAUT K
npapoodOpasosannio. Ecam >xe cumrarp, 4TO
TaKOTO (paKkTa HeT, YTO HeT IIpaBOOOpa3OBaHMs,
TO MOXKHO IIPUITHU K A05KHOMY BBIBOAY, UTO U
peun He Obla0 O mpoOeae B mpase. Ho ecan
MBI IIpM3HaeM Ipodea B IIpaBe U BOCIIOAHsIEeM
ero IIpy IIOMOIIM CXOAHBIX HOPM, TO TaKoe
BOCIIOAHEHI® He MOXeT  IIPOMCXOAUTDH
apromatnyecku. Cyaps B A1000M caydae
OyaeT co3jaBaTbh HOBbIe ITPABOIOAOKEHI,
apryMeHTUpPYs HeOOXOAMMOCTh BOCIIOAHEHNSI
IpaBa, CO34aBaTh HOBbIE ®A€MEHTHI A4S TOTO,
94TOOBI CXOAHAsg HOpPMa MOTrda B IIOAHOM
oObeMe oDecIIednTh IpaBoBOe PeryAnpoBaHiie
[18, c.173]. B pesyabTaTe Takoro JAemcTBUs
Ccyda UAeT COBepIIeHCTBOBaHME CUCTeMBI
HallMOHAaABHOIO 3aKOHOJaTeabcTBa PK.

[Tpumepom COOTBETCTBYIOIIEI
apryMeHTaUuu U IPUMEHEeHNS aHaAOTUN
IpaBa M 3aKOHa SABASETCA Ka3aXCTaHCKas
cyaebnas npakTtuka. Tak, CyaeOHas koaaerns
o rpaxdanckum geaam BC PK 19 mas 2021
roja BbIHECAa IIOCTaHOBJAEHVE, PacCMOTpPEB B
OTKPBITOM CyAe0HOM 3acegaHnM IIOCPeACTBOM
MOOIABHOM BIAEOKOH(pEPEeHIICBA3U
rpaxkgaHckoe 4e40 1o ucky K. k @. o B3pIcKkaHum
3agoaxeHHoct B cymme 11 000 000 Temnre,
IOCTyIIMBIIIee 10 XO4aTaliCTBY IIpeACTaBUTeAs
K. o mepecmoTpe mocraHoBAeHMsI CyAeOHOI
KOAAeTUH IO IrpaXkAaHCKUM geaam Bocrouno-
Kasaxcranckoro 061acTHOro cyga ot 23 mioAs
2020 roaa.

B ommcareapHON 4YacTu ITOCTaHOBAEHMS
OTMeyaeTcsl, 4YTO Cy/A IepBONM MHCTaHIINI,
PYKOBOACTBYSICh ~ IOAOXKEHMSAMM  CTaTeil
715,722 I'paxaaHckoro kodexca PecriyOanmkm
Kazaxcran (aaaee — I'K) o6 oOs3aHHOCTU
BO3BpaTa IIpeaMeTa 3aiiMa, IIpUIllel K BRIBOAY
00 yaoBaeTBopenun ucka. Ilpunmmas Bo
BHUMaHIE peaaM3aluiO MCTLIOM IIpaBa
Ha BHecyseOHOe yperyAmuposaHue cropa
IIOCPeACTBOM OOpallleHns K HOTapuycy AAas
COBepIIeHNS UCIIOAHUTEABHON HAAICHU, CYA
Hpuiea K BBIBOAY O TOM, YTO CPOK MCKOBOI
AABHOCTY He ITPOIYILEeH.

Cya ameaasilMOHHON WMHCTaHLINMM, He
COrAacuBIINChL C DTUMM BBIBOJAMM, CBOIO
MO3ULIMIO MOTUBUPOBaA TeM, 4TO B CUAY CTaTeil
182,183 I'K cosepiieHne MCIOAHUTEALHOM
HajgIlUCy He IPUOCTaHAaBAMBAaeT U  He
IpephlBaeT  TeYeHMe  CPOKOB  MCKOBOIA
AABHOCTI.
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B MOTMBMPOBOYHOI 4YacTM IOCTaHOBAE-
Hua  I'paxganckas  koaszermss  BC  PK
II0AYEPKHYAa, YTO BBIBOABI aIleAAsIVIOHHO
CyAeOHOII KOAAeTUH ABASIIOTCS OIINOOUYHBIMMA
B cuay caeayiomiero. OOpalieHne K HoTapuycy
3a MCHOAHUTEABHON HAANMUCLIO SBASIETCS
OJAHMM U3 HPeAyCMOTPEHHBIX 3aKOHOM
CIIOCOOOB  BHECYAeOHOIO  yperyAnpoBaHUs
CIIOPOB, a COOTBETCTBEHHO — JEJNCTBUEM,
HalpaBAeHHBIM Ha 3alllUTy HapyIIeHHOTO
Ipasa.

B MOTMBUMPOBOUHOI 4YacTu pelIeHus
rpakaHcKasli KOAJAeIrMsl TakXke yKasaaa, 4To
BBIIIIETIePeUNICACHHbIe  OOCTOSITeABCTBA  He
MOIYT He BAUATH Ha Te€YeHMe CPpOKa MCKOBOIA
AasHoctu. HopMmer I'paskganckoro kogekca PK
(mynxrt 1 cratsu 5 I'K PK) npeaycmaTpusaior

BO3MO>XHOCTH IIPMMEeHeHNs HOpM
Ipa’kAaHCKOTO 3aKOHOJaTeAbCTBa, KOTOpLIe
peryanpyior CXOJHBIE O0II1eCTBeHHbIe
OTHOIIeHUsI  (aHaAoOTUsI  3aKoHa). Takoe
IIPUMEeHeHNe peKOMEeHAyeTCsl B  cAydasx
OTCYTCTBUS IIPsIMOTO peryAnpoBaHus

OTHOIIEeHNII, IIPelyCMOTPEHHBIX IIyHKTaMU
1 u 2 crateu 1 I'K PK, nam xe xorga taxkue
OTHOILEHS He peraaMeHTUPOBAHBL
coTJalleHreM CTOPOH.

Coraacno myskry 1 cratem 5 IK, B
cAydJasx, Koraa IpeAyCcMOTpeHHbIe IIyHKTaMM/
1 u 2 crarem 1 I'K PK orHOmenus npsamo
He  yperyAupoBaHbl  3aKOHOAATeAbCTBOM
MAN COTJallleHleM CTOPOH I OTCYTCTBYIOT
IpUMeHNMBble K HHUM oOObl¥ay, K TaKuM
OTHOILIEHSIM, IIOCKOABKY 9TO He
IIPOTUBOPEUNUT MX CYIIECTBY, IPUMEHIIOTCS
HOPMBI TPa’kKAaHCKOIO 3aKOHOJATeAbCTBa,
peryamupymouine CXOJHBIE OTHOIIIEH ST
(anazorms  3akona). Kpome TtoOro, Hopmm
I'paxxaanckoro kxogekca PK (1.2 crateu 5
I'K PK) mnpeaycmaTrpupalOT BO3MOXKHOCTh
olpeJeAsATh IIpaBa M OOJI3aHHOCTU CTOPOH,
MCXOAsI M3 OOImIMX Havaa M CMBICAA
Ipa’k4aHCKOTO 3aKOHOJaTeAbCTBa u
TpeOoBaHMIT 400POCOBECTHOCTH, Pa3yMHOCTH
U cIpaBeAAuBOCTU (aHaaoTrus:A Ipasa). Takoe
IIPUMEeHeHNre IIpaBa  OCYLIEeCTBASETCSI B
cAydJasX, KOTJa HeBO3MOXKHO MCIIO/Ab30BaTh B
YKa3aHHBIX CAy4asX aHa/AO0THMIO 3aKOHa.

MHCTaHIIMM He y4dTeHbl. CyaeOHas KoAaerus
BC PK mocumrasa, 4To AeMCTBUS MCTIIA IIO
CBOEBpEMEHHOMY, OCHOBaHHOMY Ha 3aKOHe,
oOpamjeHnI0 K HOTapuUycy 3a Bbljaueil
UCIIOAHUTEABHOM HaAINCK ABAAIOTCS
OCHOBaHIEM /A5 IPephIBaHNs CPOKa MCKOBO
AdapHoctu. Ilpm Takmx oOcTOsATeABCTBaX
perenne cyaa HepBOIL MHCTaHIIUN
COOTBETCTBYeT  KPUTEePUAM  3aKOHHOCTH,
0DOCHOBAHHOCTH U CIIPaBeAAMBOCTIA.

B wutore pemenmne cyaeOHOIT Koaadernm
o rpaxkdanckum geaam BC PK saxkaiogaaocs
B OTMeHe IIOCTaHOBAEHMU: alleAAsIIMOHHONI
CyAeOHOJ MHCTAaHIIMM B COOTBeTCTBUM C
TpeOOBaHUAMU ITOAIIYHKTa 4) yacTu 1 craTbu
427 I'TIK BBUAY HETIpaBUABHOTO IPUMEHEeHI ]
HOpM MaTepuaabpHOTO Ipasa [19, c.19].

Kak suanm, Cyaebnas xoaaernsa BC PK,
IIpUMeH:s aHaJOTMIO IIpaBa, BhIpaboTasa
MPaBoOBYI0  MHO3ULUIO, TPpaHMYAIIYI0  C
CO3J4aHMeM HOBOM HOPMBI IIpaBa O TOM,
4TO AEVICTBUS WCTIA MO CBOEBPEMEHHOMY,
OCHOBAaHHOMY Ha 3aKOHe oOOpallleHnIo K
HOTapuUycCy 3a Bbldauyell MCIIOAHUTEAbHON
HaJUCK  ABAAIOTCA ~ OCHOBaHUEM A4S
IIpepbIBaHUS CPOKa MICKOBO 4aBHOCTIA.

Caeayomum  OpuMepoM  IPaKTUKU
IIPUMEeHeHNs aHaJAOIMM 3aKOHa M aHaAOIUU
npasa spasercs pemtenne  Cemelickoro
ropoackoro cyda Bocrouno-Kasaxcranckornn
obaactu ot 23 nroust 2021 roaa Ne6328-21-00-
2/3643. B Cy4e0HOM pellleHny OTMedaercs,
YTO B COOTBETCTBMM C IIyHKTOM 1 crarbu
367 I'paxagaHckoro kogexkca PecryOankm
Kazaxcran oO0s3aTeabcTBa ITpeKpaliaioTcs
MMOAHOCTLIO MAM B YacTU MCIIOAHEHUEeM,
IpejocTaBAeHeM OTCTYIIHOTO,  3ayeToM,
HOBaIMell, IPOIeHeM A0Ara, COBIIaJeHIeM
AOAXKHIKA M Kpeguropa B OJAHOM AMNIle,
HEBO3MOXHOCTBIO MCIIOAHEHUs, W3JaHUeM
akTa TOCyJapCTBEHHOIO OpraHa, CMepTbIO
rpakJaHluHa, AUKBUAALIVMEN IOPUANIECKOTO
auna. Vs marepmaaos geaa caegyeT, UTO
saeMmux TOO «IIK® T.» aumksmauposaHoO,
00s13aTeAbCTBO I10 BO3BpaTy IpeiMeTa 3aliMa
U  BO3HarpaXkAeHUs TIIepes  OTBeTUYMKOM
He ICIIOAHeHO. 3aeM oOecrleyeH 3aA0TOM
HeABVDKMMOTO UMYIIeCTBa UCTHA.

B 9TO11 CBA3M B Cy1€0HOM ITOCTaHOBAEHNUN Motusupys IPUHATOE pelenue,
KacCallMOHHOM MHCTaHIIMM IIOJAYEePKUBAAOCh, CyJ apryMeHTUpPOBaA, 4YTO AUKBUAALIMEN
4qToO DTU ITI0OAO0>KEeHM L I'pa>k4aHCKOIO OpUANIECKOTO ANIIa npexKpamarTCcs
3aKOHOJZaTeAbCTBa Cy40M aHeA/lfILU/IOHHOﬁI 00s13aTeAbCTBA JIMEeHHO AUKBUAVIPYEMOTIO
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opuguyeckoro amna, u cratea 377 I'K B
AAQHHOM CAy4dae He MOXeT OBITh NpUMeHIMa
K 00s3aTeabCTBaM TPeThero Auna (BeIHOro
nopyunteas). /AukBujanms 0OpPUANIECKOTO
Aulla He IIpeKpallaeT 00s3aTeAbCTB 10
AOTOoBOpYy  0aHKOBCKOTO  3aliMa TapaHTa,
IIOPYYNTEAs], 32a40r0AaTeAs, OTBETCTBEHHOCTD
KOTOPBIX IIpelyCMOTpeHa HOPMaMM IyHKTa
2 craTtbhu 269, crathammu 287, 288, 299, 329,
330 I'K. Coraacno noanynkry 10) cratsu 1
3akoHna Pecniybankn Kasaxcran «O mpaBoBbIX
aKTax» aHaAOTMsA 3aKOHa — IIpMMEHeHMe
K  HeyperyAMpoOBaHHBIM  OOIIECTBEHHBIM
OTHOIIIEHNAM HOPM 3aKOHOB, peryAnpyIOnmx
CXOAHbIe OOIIIeCTBeHHBIe OTHOIIIeHIASI.

B coorserctBuu ¢ mynktom 1 craTthu
13 3akona mpu OTCYTCTBMM HOPM IIpaBa,
peryAupyIonmux KOHKpeTHbIe OOIeCTBeHHbIe
OTHOIIEHNsI, MOXKET IPUMEHATHCS aHAAOTUS

3aKOHa mAM aHaaorusa mnpasa. Hopmamn
ACVICTBYIOILIETO 3aKOHOAATeAbCTBA He
yperyAupoBaHLl IIPABOOTHOIIEHMS MEXAY
3az0orogatesaeM  (BELIHBIM  IIOPYyYUTEAEM)

U 3aaorojep>kareaeM IIpU  AUKBUAALIUA
IOpUANYECKOTO Anlia (A0AKHIKA).

CaeaoBaTeabHO, B 4aHHOM CAy4Yae MOXKeT
IIPUMEHATLCA aHaAOIMs IIpaBa, a MMEHHO
IIyHKT 26 HOpMaTUBHOIO ItocTaHoBaeHnss BC
PK ot 25 Hos6ps1 2016 roga Ne 7 «O cyaeGHoit
IIpakTUKe PacCMOTPEHMsI IpakAaHCKUX Aea
II0 CrIopaM, BHITEKAIOIIVM W3 AOTOBOPOB
0aHKOBCKOTO 3aiiMa».

Ha OCHOBaHUU CKa3aHHOTO,
UCKOBple  TpeOoBanHusa  rpaxganmna  C.
O TIIpeKpallleHMM 3al0ra, perucTpanun

! BO3BpaTe MNpPaBOyCTaHAaBAMBAIOIIUX U
UAEHTU(PUKAIVOHHBIX JOKYMEHTOB B CBI3U
¢ auknuaanuen zaeMmuka TOO «ITK® T.»
yAOBAETBOPEHUIO He noaaexar [20].
Caeayiomuii IyTh COBepPIIEHCTBOBAHILS

HOPM 3aKOHOAATeAbCTBa cyAeOHoI
IIpakTUKOM - B®TO oOOpallleHne Cy4o0B B
opran KOHCTUTYITMIOHHOTO KOHTPOAS

II0 II0BOAY  HEKOHCTUTYLUMOHHOCTU  Tex
MAM UHBIX II0AOKE€HUN HaIMOHAAbHOTO
3aKOHOJ4AaTeAbCTBa.  DTO  CBA3aHO,  Kak
OTMEeYaA0Ch B IOPUAUYECKON IIeYaTu, C TeM,
4YTO, JaXKe IIpM TINATeAbHOM yd4ere BcCex
yCAOBMII ¥ BBICOKONM ITpodeccruoHaabHON

KYABTYPBI 3aKoHOJaTeAs, KOTOPBIN
OesynpedyHo co0aAl0JaeT Bce TpebOOBaHUA
IIpaBOTBOPYECKON ITPOIeAYPhI, BO3MOKHEI

caydan IIPOTUBOPEY IS HOPMAaTUBHBIX
IIPaBOBLIX aKTOB IIOAOXKEHNAM U LI€HHOCTSIM
Koncrurynuu PK. Drto cBa3aHO € TeMm, 4TO
OoOIIlecTBeHHbIe ~ OTHOLIEHNs,  BO-IIePBBIX,
OYeHb JAMHAMUYHBI, BO-BTOPBIX, >KM3Hb BO
BCEM ee MHOTOOOpa3uy MOXKeT He COBIIajaTh C
IIPeAyCMOTPEHHBIMI AAs €€ PeryAupOoBaHu:
IIPaBOBBIMM  HpeANNMCcaHMsAMU. B 9Tmx
YCAOBUSAX CYAbsl, yBEPEHHBIN B HECOOTBETCTBUI
HOpM 3aKOHOJAaTeAbCTBA ITOAOXKEHMSIM
Koncrurynum mam  coMHeBalOIIMIICA B
COOTBETCTBMII HOPM 3aKOHa MAM WHOTIO
HOPMaTVBHOTO IIpaBoBOTO akTa KoHcTuTymm
PK, obOpamiaercs 445 BBIACHEHNs BOIIpOCa B
Koncrurynuonnsii Cya PK. Dtum cambim
Cy4bs, KaK U Apyrue cyObeKThl, y4acTBYyeT B
IIpoliecce COBEpPIIeHCTBOBAHMA ¥ Pa3BUTU
CUCTEeMBI 3aKOHOAaTeabcTBa PK.

BuiBoabr

Poap cyae6HOI TpaKTUKY B COBPEMEHHBI
nepuos, TpyaHo mnepeonenuts. C  0AHOI
CTOPOHBI, ee HeAb3s B IIOAHON Mepe Ha3BaTh
ncrouHnnkoM mpasa.  C Apyroil CTOpPOHHI,
cyseOHas NIpaKTUKa, BBIABASLS M BOCIIOAHS
npobeasl B 3aKOHOAATeAbCTBE, CO3JaBas
HOBbIe  IIpaBOBbIe  IIO3UIIUMU  CyAeOHBIX
OpraHoB, OOBEKTUBHO CIIOCOOCTBYeT
COBepILIeHCTBOBAaHUIO u PasBUTUIO
3aKOHOJATeAbCTBa, OPTaHMYECK) BIIVCHIBASICH
B IIPaBOBYIO AeMCTBUTEAbLHOCTh PecriyOamku
Kasaxcran.  CygeOnas mnpakTuka HapsAAy
C HOPMaTUBHBIMU  IIPaBOBBIMU  aKTaMMU
CTAaHOBUTCSI OPUEHTUPOM IIpU pas3peleHunn
CyAbsSMM KOHKPETHBIX JeA B pa3AndHoil cepe
OOI1IeCTBeHHBIX OTHOIIICHMIA.

CyaebHyIO NpaKTUKY HeAb3sl B ITOAHOIN
Mepe cuyMTaTh MCTOYHUKOM IIpaBa. Bmecte c
TeM, ee pOAb B PeryAnpoBaHI OOLIeCTBeHHBIX
OTHOIIIEHMII ~BO3pacTaeT, IIOCKOABKY OHa
ABasgercss  TeM  (aKTOM  Ka3aXCTaHCKO
ACVICTBUTEABHOCT!, KOTOPBIN IIOATBEPKAAET
ee 3HaueHUe B KauecTBe PYKOBOACTBA AAs
cyJell IpuU OCYIIeCTBACHUM IIPaBOCyAUS.
Taxue BBIBOABI MCXOAAT U3 aHaAM3a CyAeOHBIX
pelreHnI1, o0OOILIeHnI Cy4e0HOI HPaKTUKA
PK, xoroprle MMeEIOT  OIpejeleHHYIO
CTelleHb peryAupyIoniero BO3JAENCTBUSA Ha
oOllecTseHHble OTHOIIeHMus. B HekoTopbix
cAydasx UX 3Ha4eHue B IIPUMMEHeHMU IIpaBa
b6osee 9PPeKTUBHO, YeM HOpMaTUBHEIE
npeanucanus. Bo-nepsrix, IpaBoIIoA0>KeHus,
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BLIBEACHHBIC  CyAbsSMM  HIpM  pelleHuM aKTyaAu3upyeT HOpMaTUBHBIE IIPeAIIVICaHII,
KOHKPEeTHOIO Jeaa, Ooaee MH(OPMATMBHBI, IpucrnocabAmbBas UX K M3MEHSIOIIVMCI I
IIOCKOABKY CyAbM 3HAIOT (PaKTUYeCKyl0 OBICTPO pa3BMBAIOIIMMCS  OOIIeCTBeHHBIM
CTOPOHY JeJa 3HAuMTeABHO OO/bIe, 4eM OTHOLIEHMSIM depe3 IIpUMeHeHNe MeTOAOB
opuUIMaAbHBI  MPaBOTBOPYECKMII OpTaH. TOAKOBAaHUsA, aHAAOTMM ¥  BOCIOAHEHU:

Bo-BrOphIX, CyseOHasi IpakThKa HepeaKO Hpo0OeaOB B IIpase.
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Cot npakTukacel >koHe OHbIH Ka3zakcTaH Pecriy0anKacbIHBIH YATTHIK 3aHHAMAaCBIH
AaMBITy AAFbI peai

Angarna. COT MPaKTUKAChl TaKbIPLIOBIHBIH TEOPUSABIK JKoHe IPaKTUKAABIK MaHbI3ABLABIFE OHBIH
YATTBIK 3aHHaMa HOPMaJAapblH AaMBITy MeH XeTiagipyJeri poAiHiH apTybIMeH aHbIKTaJaAbl. buaikri
Deay >Kyiiecinge coT Omairi >kaHa KYKBIKTBIK HyCKaMaJap >KacayJaH ageTTerigeir Oac TapTadbl, TeK COT
TOPEAITiH JXy3ere achlpy IpoLeciHAe KYKBIK HOpMaJapblH KOAJAaHYAbl FaHa KaMTaMackhl3 eTill OThIPyJ4a.
ConrbimMeH KaTap OMAikTi 004y Xyiieci TeK TexxeMeAik api Terre-TeH ik MexaHU3MAepiH FaHa eMec, COHbIMEH
KaTap MeMJeKeTTiK OMAIKTiH opTypai TapMaKTapbIHbIH ©3apa opeKeTTecy aicTepin ge KaMTuasl. MyHaai
SKYMBIC IIpOLieciHje 3aHHaMa HOpMaJdapblH JAaMBITy MeH JKeTiaAipyre COT >KYMeciHiH KaThICybl MYMKiH
JKOHe KayKeT.

3aHgap HOpMaJapblH HaKTbllay >KoHe erKeli-Terskeiiaey kKasipri tanga KP Koncrurynmsceinga
KOAJaHbICTarbl KYKBIK peTinge Oearizenren KP JKoraprer COTBIHBIH HOPMAaTHUBTIK KayAblAapBIHBIH
KaOBLA4aHybI asChIHAA JKY3€eTe achIpblAabl.

Azaiiga cor OUAIri yATTHIK KYKBIK HOpPMaJaphbl JKylieciH TikeaAeil 3aH IIbIFapy IIpolieciHje raHa
AamprtnanApt. CoT MpaKTUKAaCh XKaAIIbl TYPFbIAa COT OpTaHAAPbIHBIH KbI3METI IIPOILeciHAe KaAbIIITacaThIH
COT aKTiAepiHiH JKUBIHTLIFBIH Kypaiiabl, oaapabid KP JKoraprer Coreinbiy COT aaKasapbhIMeH KOPBITLIAYbI
KYKBIKTBIH KOCAaAKbl KO3i peTiHAe opeKeT eTeai, SFHU KOAAAHBICTarbl 3aHHaMaAarbl OAKBLABIKTapPAbIH
OPHBIH TOATHIPYAa KYKBIKTHIK, PeTTey MeXaHI3MiH >KaKcapTyFa KaTBICTI YChIHBICTAp Oepill, coA apKbLAbI
OHBIH JaMybl MeH KeTiaAipiayiH KaMTaMachl3 eTill OThIPajbl.

Ocnl Typreigan aaranga, OyTiHII TaHAa COT IIPaKTUMKACBIH 3epTTeyJeri MaHbI3Abl OarbiT - COTTHIH
KYKBIK IIBIFapy IIeKTepi KaHIIaABIKThl KeHeWill JKaTKaHAbIFbI, OHBIH KYKBIKTBI TYCIHAIpYMEH, CyAbsHbIH
KYKBIKTBIK, CaHAaChIMEH, 3aH MEH KYKBIKTBI aHaA0rus OOMBIHINA KOAJaHyMeH OallaaHbIChl KaHAall eKeHAiri
TypaAbl MaCeAeHi FRLABIMU TYPFBIAAH TYCiHY, Oy4 COT MPaKTUKaChIHLIH epeskedepiMeH yITacalbl.

Maxkasaga 6ya Maceaesep coT melliMAepi MeH 0AapAblH KOPLITLIHABLAAPBIH TaddayMeH 3epTTeaei.

TyiiiH ce3aep: cOT MPaKTUKACHl, KYKBIKTHIK Karujadap, KYKBIK YKCACTBIFBI (aHAAOTHS), KYKBIKTEI
TYCiHAIpY, COT IIenrimi, KociOM KYKBIKTBIK CaHa, YATTBHIK 3aHHaMa.

E.B. Abdrasulov’, G.S. Ryszhanova? A.B. Saktaganova'
'L.N. Gumilyov Eurasian National University, Astana, Kazakhstan
’Department of Judicial Administration of the Republic of Kazakhstan in Karaganda region,
Karaganda, Kazakhstan

Judicial practice and its role in the development of the national legislation of the
Republic of Kazakhstan

Abstract. Theoretical and practical significance of the topic of judicial practice is predetermined by the
increasing influence of its role in the development and improvement of national legislation. In the system
of separation of powers, the judiciary traditionally refrains from creating new legal regulations, ensuring
only the application of legal norms in the process of justice. At the same time, the system of separation of
powers assumes not only mechanisms of checks and balances, but also methods of interaction of various
branches of government. In the process of such work, it is possible and necessary for the judicial system to
participate in the development and improvement of legislation.

Specification and detailing of the norms of laws is carried out today in the process of adopting
regulatory decisions of the Supreme Court of the Republic of Kazakhstan, established in the Constitution
of the Republic of Kazakhstan as a valid law.

However, not only in the process of direct law-making it is possible for the judiciary to develop a
system of norms of national law. Judicial practice as a plurality of judicial acts formed in the course of
the activities of judicial bodies, their generalization by judicial collegiums of the Supreme Court of the
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Republic of Kazakhstan act as an auxiliary source of law, filling in gaps in the current legislation, offering
recommendations for improving the mechanism of legal regulation and thereby ensuring its development
and improvement.

In this aspect, an important direction in the study of judicial practice today is the scientific
understanding of the question of how far the limits of judicial law-making extend, what is its relationship
with the interpretation of law, the judicial consciousness of the judge, the application of law and the law by
analogy, what are the legal principles of judicial practice.

The article examines these issues with the analysis of court decisions and their generalizations.

Keywords: judicial practice, legal provisions, analogy of law, interpretation of law, judicial decision,
professional legal awareness, national legislation.
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Animal cruelty as an indicator of domestic violence

Abstract. Animal abuse is a growing public health concern and an early indicator of domestic
violence; therefore, this research paper investigates its relationship with domestic abuse.

This research seeks to establish and examine the connection between animal cruelty and domestic
violence, especially acts perpetrated against domestic pets, and incidents of victim-driven
animal husbandry when animals become the targets of aggression in a home environment. We
explore psychological, sociocultural, legal and victim-driven animal husbandry aspects as well
as instances when domestic animals themselves become the targets for aggression in domestic
settings.

Study findings reveal an unexpected connection between animal abuse and domestic violence
that could help law enforcement agencies, public organizations and professionals working
in social support and psychology detect cases sooner. It would also allow victims to receive
immediate assistance. This research holds great relevance for law enforcement officials as well
as practitioners working within these fields of social support and psychology.

Law enforcement, social services and public organizations may utilize the findings from this
study to enhance procedures for detecting domestic violence as well as protecting animals from
abuse.

Keywords: animals, abuse, animal protection, violence, animal cruelty, domestic violence,

animal rights protection service.
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Introduction

Animal cruelty and domestic violence
continue to draw increasing public scrutiny
and cause great public alarm, yet their
relationship remains poorly understood and
often underestimated.

This study’s objective is to highlight
the correlation between animal cruelty and
domestic violence. Examining this subject
matter is highly pertinent as it allows not only
for greater insight into violence within family
settings, but also warns against negative
repercussions for animals who also face this
challenge.

Thisresearch projectinvestigatesinstances
of animal cruelty and domestic violence
as subjects, with particular interest to their
relationship between each of the phenomena

studied. Our goal is to understand this
relationship better in order to provide more
effective preventive and control measures
against domestic violence.

To reach this objective, the following tasks
were devised: review of existing research on
this subject matter; examination of legislation
and practice across several nations; as well as
conducting an empirical investigation in order
to detect specific interrelations among cases.

At an international level, animal rights
are acknowledged and recognized. European
nations signed the European Convention for
the Protection of Pets [1], while many state
legislation contains provisions criminalizing
acts of cruelty toward animals; Kazakhstan for
example provides criminal liability laws under
Law No 97-VII “On Responsible Treatment
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of Animals”. According to this definition of
cruelty against animals, any intentional act
that causes or threatens death, injury or health
damage for an animal [2].

Cruelty to animals is widely recognized
as socially dangerous and illegal behavior
that deserves punishment. Cruelty involves
inhumane treatment of animals for various
reasons - hooliganism or selfish gain for
example - using violent methods often in front
of minors that result in their deaths or injuries.

As A.. Chuchaev notes, cruel animal
treatment includes inflicting pain upon them
by withholding water or food supplies or
subjecting them to extreme climate conditions;
physical injuries caused to them; mistreatment;
mistreating their bodies in other cruel ways [3].

Analysis of criminal law literature allows
one to draw the inference that animal cruelty
in our nation poses a grave problem that must
be solved urgently [4].

Studies involving interpersonal violence
against animals treat ‘cruelty’, ‘mistreatment’,
and ‘animal cruelty’ interchangeably; all
three terms refer to social behaviors which
purposely cause discomfort to animals
[5]; including involuntary harm such as
deprivation of food and water supplies, lack of
vet care services, organized fights with violent
behaviors between participants (be it sexual
violence (bestiality), burns caused by weapons
or sharp objects as weapons used against their
victim and shooting, strangulating, poisoning
or killing off animals [6]. Animal cruelty can
affect all sorts of creatures alike with dogs
being most often victims [7].

Once again, here we go — another year
has flown by and yet here I sit pondering
how on Earth did they manage it...?? Studies
have established a connection between animal
cruelty and interpersonal violence, especially
domestic or family violence (violent acts
between family members or intimate partners
occurring at home, but not limited to them)
[8], as well as socially perpetrated acts (violent
incidents between unrelated people that
typically occurs outside the house [9]). Animal
cruelty often forms part of this cycle. Onereason
behind the connection may be perpetrators
of domestic violence who intentionally harm
animals to intimidate and gain psychological
control over their victims [10]. Furthermore,

animal cruelty toward children was reported.
Children exposed to domestic violence
perpetrated against their mother are at
increased risk of experiencing socioemotional
distress that increases the chance of animal
abuse [11]. Animal cruelty can serve as an
indicator of domestic or aggressive criminal
behaviour [12]. Pinel published the first report
that linked interpersonal violence and animal
cruelty back in 1806. He documented cases
where both animals and humans experienced
violence at their hands [13].

This study’s central thesis is the belief
that animal cruelty and domestic violence
are inextricably interlinked, thus justifying
joint investigations and efforts against both
phenomena.

Research methodology

To carry out this research paper, a
multimethod research approach that combined
qualitative and quantitative methodologies
was chosen; this allowed for in-depth
exploration into animal cruelty issues related
to domestic violence.

As part of this investigation, a
multidisciplinary approach was utilized,
drawing from academic sources, empirical
data analysis, legal considerations and
criminological perspectives - this allowed for
more thorough exploration of animal cruelty/
domestic violence relationships.

As part of writing the article, a literature
review was performed; that is, an analysis of
academic and research papers, books, research
reports and publications related to animal
cruelty and domestic violence. This allowed
for compiling an overview of previous studies
as well as pinpointing key topics and results
that stood out.

At the same time, empirical data was also
compiled. To gain a fuller understanding of
how cruelty to animals relates to domestic
violence and vice versa, data such as
surveys, expert interviews with victims as
well as statistical reports were utilized - this
information coming from various sources such
as organizations dedicated to animal rights or
combatting domestic violence.

At this research study, two methods
were implemented - expert interviews and
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questionnaires. Expert interviews: Interviews
were held with specialists from animal
rights, criminology and psychology to obtain
professional opinions about and analyses of
this problem. Questionnaires: A questionnaire
was devised and distributed among victims
of domestic violence to ascertain if cruelty to
animals existed within their relationships.

The data that had been obtained were
subjected to both qualitative and quantitative
analyses. Statistics such as correlation analysis,
multiple regression, variance analysis were
employed while qualitative data analysis
focused on identifying themes, common
patterns, or patterns present within studied
phenomena.

Discussion

Results from our study demonstrate
a correlation between animal cruelty and
domestic  violence, particularly between
children who treated animals harshly and
becoming aggressive or violent toward family
relationships in later years [14].

Our results are in line with other studies
which have also established this connection
between animal cruelty and violent tendencies
in individuals, which serve as early indicators
for future violence in humans. [15] cited such
evidence that animal cruelty could serve as
an early indicator of future violent tendencies
among its participants.

One explanation may lie within
“transmission of violence”. Children exposed
to animal violence at home could interpret
such violence as normal and imitate it [16].
Furthermore, animal abuse could form part of
an overall cycle of aggression directed against
other family members as the aggressor starts
with animals first before moving onto family
members themselves.

Our findings also highlight the influence
of socio-economic factors in animal cruelty
and domestic violence relationships. Families
with lower income and limited resources tend
to be more at risk from animal abuse due to
higher stress and tension levels within these
households; such increased tension increases
violence against both animals and family
members alike.

Our results have great practical
significance; they demonstrate the need to

address cases of animal cruelty within families,
specifically in relation to animal companions.
Early identification and intervention for
incidents related to animal abuse could
prevent further domestic violence incidents
from arising.

Cruelty to animals among children may
be caused by several factors, including lack
of empathy, socioemotional development
disorders or relationships where cruelty exists
[17]. At a macroecological level, factors like
economic stress, high unemployment rates
and an increase in crime rates may increase
parental stress levels which then increase
domestic violence rates as a consequence;
simultaneously these macroecological forces
could increase animal cruelty due to inability
of understanding animals as individual
beings [18].

Studies indicate a correlation between
intimate partners who show violence against
women, as well as acts of pet cruelty by these
partners [19]. Rapists sometimes resort to
cruel actions against pets as an intimidatory
tactic and means of maintaining psychological
control over their victims.

Our findings are in line with previous
studies in this area and broaden our knowledge
about the link between animal abuse and
domestic violence, socio-economic factors
and more effective prevention methods for
domestic violence. Further investigation can
help deepen this knowledge base further and
foster more efficient ways of fighting domestic
abuse.

Results and analysis

Animal cruelty and domestic violence
have long been recognized as major social
concerns requiring both society-wide attention
as well as research inquiry. Recently, several
European studies have sought to better
understand their correlation and find effective
means of prevention.

Studies conducted overseas demonstrate a
close link between animal cruelty and domestic
violence. These results are of paramount
significance because they help us better
comprehend the dynamics and mechanisms
of violence within families as well as mitigate
any further negative outcomes.

Studies have demonstrated a correlation
between cases of animal abuse and domestic
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violence. Children and adults who abuse
animals tend to engage in aggressive behaviors
and violate rules, often becoming aggressive
towards others themselves as a result of such
abuse. Many instances of domestic violence
start out with cruelty against animals which
has become recognized as an early indicator of
violent tendencies.

Animal cruelty can serve as a method for
controlling family members or partners, using
animals to intimidate victims and ensure
psychological submission.

Studies show that children who abuse
animals at an early age are more likely
to become aggressive individuals and
lawbreakers in later years - an effect known
as cruelty continuum which means animal
abuse could serve as the precursor for violence
against other humans.

Bright and colleagues conducted an
analysis using data gleaned from surveying
81,000 juvenile aggressors; from this survey
it was discovered that 466 (or 0.6% of total
sample) engaged in acts of cruelty towards
animals, and 37.6% confessing their crime had
committed their first offence before reaching
12 years old. This result was consistent with
previous research which indicates 76-88%
cases of domestic cruelty toward animals were
also linked with instances of violence against
children [20].

Prevalence rates of cruelty towards
animals among children vary across nations
and have yet to be studied in detail in many
of them. Campbell found that 53% of cases
involving cruelty towards pets were committed
by adults while 20% involved children (aged
six or under). A study conducted in Italy by
Baldry revealed 50% involvement among
adolescents while 21% participation among
Australian teenagers [21]. Research into what
leads children to commit such acts against
animals remains relevant since it can identify
situations which foster violent acts against
these creatures.

Studies conducted on children found that
16.2% have hurt an animal at least once and
revealed that cruelty or callousness (such as
lack of empathy), coupled with having low
empathy levels are predictors for child animal
abuse.

Studies conducted wunderlined the
significance of understanding the connection

between animal abuse and domestic violence —
specifically within children and adolescents’
context — and domestic abuse or assault; the
latter can have serious sociocultural and
psychological ramifications for both victims
of domestic abuse as well as perpetrators
themselves.

Such studies enable us to identify
risks and factors which might contribute
to violent behavior among children in the
future, including low levels of empathy and
callousness identified by Hartman and co-
authors as predictors for animal cruelty by
children. As a result, preventive measures, and
educational work with younger generations
regarding interactions with animals as well as
understandings regarding empathy are vitally
important.

Fighting animal cruelty can have an
immediate and long-term effect on domestic
violence levels. Preventing and detecting
cases of cruelty to animals as well as teaching
children empathy skills are proven ways
of decreasing domestic violence risk and
contributing to more harmonious, nonviolent
relationships within society. Such efforts
not only benefit animals themselves but can
contribute significantly towards creating
peaceful societies as a whole.

Combatting animal cruelty can help
combat domestic violence. Society-building,
tightened legislation and providing victims of
both animal and domestic abuse with support
are crucial steps towards solving this problem.

Successful prevention of animal cruelty
crimes depends on effective detection and
unforgivable punishment of those responsible.
Otherwise, we often witness repeat offenders
involved with this activity taking part. If this
requirement isn’t fulfilled, criminal acts often
recur, often with new participants joining
them as perpetrators of animal abuse crimes.

Based on research performed, several
conclusions can be reached as a result:

- Studies of animal cruelty offer an
effective means for understanding its nature,
causes and potential solutions to create more
efficient strategies against its commission.

- Given the unique aspects of animal
cruelty crime identified through criminological
analysis, prevention is paramount in stopping
such acts of abuse against them. Numerous
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measures have been developed and proposed
as part of such prevention measures; one
key element involves actively shaping
young minds with socially acceptable views
regarding animal relations.

Animal abuse and domestic violence go
hand-in-hand, underscoring the necessity
for long-term strategies to stop both forms of
violation in society, legislation, and animal
welfare organizations collaborating together
on creating effective measures against both
types of violations.

Domestic violence prevention efforts may
benefit from greater efforts against animal
cruelty. Understanding their relationship
allows us to devise more efficient intervention
and prevention strategies.

One key measure involves informing and
educating society on the dangers associated
with cruelty towards animals and domestic
violence, and their connection. This will
increase awareness and allow for quicker
detection of cases.

Additionally, joint programs between
animal protection services and domestic
violence services should be created for more
effective assessment and intervention in family
situations where both animals and family
members have been victims of mistreatment.

Conclusion

Scientific investigation on the relationship
between animal cruelty and domestic
violence has illuminated its significance for
contemporary society. We explored its various
facets, analyzed results of many studies
conducted, and came up with significant
conclusions which can serve as the foundation
of further studies and practical actions taken
against it.

At first, our research demonstrated a close
link between animal cruelty and domestic
violence. This relationship becomes even
clearer when children commit acts of animal
cruelty against other children - often beginning
their path of violence by harming animals first
- eventually becoming violent towards people
themselves.

Second, our study demonstrated the
significance of preventive measures and
educational work focused on building
empathy and care for animals among children

and adolescents. A higher level of empathy
correlates to less violent acts being committed
against living beings; this in turn plays an
essential part in creating healthier societies
without violence.

Prevention of cruelty against animals and
domestic violence requires an integrative effort
at both public and legal levels. Here are a few
measures which could assist with solving such
problems: Public measures include:

- Education and Awareness: Educational
campaigns regarding animal rights and
consequences of cruelty must take place among
the population as soon as possible, beginning
at an early age with empathy-building lessons
for animals and caring for them from a child
onward.

- Psychological =~ Support:  Ensuring
psychological support for children and
families experiencing violence. This allows
children and adults to discuss their concerns
openly as well as find better strategies to deal
with stressful situations.

- Foster a Culture of Nonviolence in
Public: Establish an antiviolence environment
through media coverage and school programes,
condemning acts of violence against animals
as well as cruelty towards them.

- Development of social services: These
include services that offer assistance for
families experiencing difficulty, including
providing care to both children and animals.

At the same time, legal measures deserve
extra consideration:

- Tougher Laws: Tighter laws regarding
animal cruelty and domestic violence will
result in more severe punishment for those
responsible and improved response from law
enforcement agencies.

Restricting Access to Weapons: Tightening
gun controls and restricting their availability
to individuals who have committed acts of
violence against animals or have had history
with violence against other humans.

- Creation of a Reporting System:
Implement a reporting system for cases of
animal abuse and domestic violence to quickly
react and warn about incidents as soon as they
arise.

- Victim Protection: Ensuring the rights
and protecting victims of violence - including
animals. This may require setting up shelters
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and assistance centers specifically to aid these
individuals.

Social and legal measures must work
hand-in-hand to create an environment in
which animals, family members, and visitors
to our society can live securely without fear.

Finally, our findings emphasize the
necessity for further investigation in this
area — specifically across countries and
cultures — so as to better comprehend animal

as its correlation with domestic violence;
this would enable us to devise more efficient
means for combatting violence among youth
while simultaneously building empathy.
Overall, our study illuminates the
relevance and significance of animal cruelty
issues as they relate to domestic violence.
Animal welfare should receive priority
consideration in creating an equitable society
where all its members, including animals, feel

cruelty’s characteristics and causes as well safe.
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Kanyapaapra KaTbire3Aik TYPMBICTBIK 30PAbIK-30MOBIABIKTBIH KOPCeTKillli peTiHge

Anparna. JKanyapaapra KaThire3gik — Oya geHcayAbIK caKTayAbIH OCIIl KeJe XKaTKaH IIpoO.JeMachl
JK9He TYPMBICTBIK 30PABIK-30MOBLABIKTBIH epTe KOpPCeTKillli, COHABIKTaH OyA FBIABIMHI MaKadada OHBIH
TYPMBICTBIK 30PABIK-30MOBLABIKIIEH Oali1aHbIChl 3€PTTEATEH.

bya seprrey >KkaHyapaapra KaTbIre3Aik IIeH TYPMBICTBIK 30pABIK-30MOBIABIK, 9cipece Vi1
>KaHyapAapblHa KaTBICTBI 9peKeTTep MeH >KaHyapJAap Yi#l >KarJallblHJa arpeccusra YIIbIparaH Ke3ge
KypOaHAapablH OacTaMachIMeH Maa IIapyalllbLABIFBI >KaFjaiidapbl apachlHAAFbl OallAaHBICTHI OpHaTYFa
>KoHe 3epTTeyTe OarpITTaAfaH. ABTOpAap MaA IapyalblABIFRIHBIH ICUXO0AOTMABIK, 91€yMeTTiK-MaAeH,
KYKBIKTBIK acIleKTidepiH, COHAal-aK Y1 >KaHyapAapbIHbIH ©34epi YIiAeri arpeccustHbIH OObeKTiciHe alfHaly
>KafjaiiAapbIH 3epTTeai.

3epTTey HoTIKeAepi KYKBIK KOpFay opraHJapblHa, KOFaMABIK YIIbIMAapFa JKoHe 94eyMeTTiK KoAJay
MeH IICMXO0AO0TMAAa XKYMBIC iCTeNTiH MaMaHJapra icTepAi Te3ipek aHbIKTayfa KOMeKTeCeTiH KaHyapAapra
KaThITe34iK IIeH TYPMBICTBIK 30PABIK-30MOBIABIK apachlHAAFRI KyTIIereH OallaaHBICTBI KepceTedi. bya
COHBIMEH KaTap 3apJall IIeKKeHJepre >Kejeld KOMeK adyfa MYMKiHAIK Oepegi. bya sepTrey KyKbIK
KOpFay OpTaH/AapbIHBIH KbI3MeTKepAepi YIIIiH, cOHAall-aK 94€yMeTTiK KO0AJ4ay MeH IICHXOAOTMSIHBIH OCBI
caZaZapblHAa SKYMBIC iCTeTIH ToxKipuOerisep YIIIiH YAKeH MaHbI3a €.

KyKBIK KOpFfay opraHAapbl, 94€yMeTTiK KbI3MeTTep >KoHe KOFaMABIK YIBIMAAp OCBHl 3epTTeyAiH
HOTVUKeAePiH TYPMBICTBIK 30PABIK-30MOBIABIKTEI aHBIKTAy, COHJAAl-aK >KaHyapAapAbl KaTbITe3AiKTeH
KOpray npoleaypadapblH JKeTiaAipy YIIiH ITaligadaHa alaAbl.

Tyiin cesaep: XaHyapaap, KaTbire3Aik, KaHyapaapasl KOpFay, 30pABIK-30MOBLABIK, KaHyapAapFa
KaTbITe3/iK, TYPMBICTBIK 30PABIK-30MOBIABIK, JKaHyapAap KYKBIFBIH KOPFay KbI3MeTi.

A.XK. Myparosa', A.b. Cmanosa’, E.K. JaypeMbekoB’
'Kasaxckuii Hayuonarvroli ynusepcumem umenu arv-Papadu, Aamamor, Kasaxcman,
?Espasutickutl Hauyuonarvruiil ynueepcumem um. A.H. l'ymuresa, Acmana, Kasaxcman

KecTokoe oOpamieHne ¢ XXMBOTHBIMH KaK ITOKa3aTeAb OBITOBOTO HaCUAMS

AHHOTaI_H/ISI. JKecrokoe O6paH_[eH]/Ie C 2JKMBOTHBIMMU SIBASACTCS paCTyLT.IeI;I HpO6AEMOI7I O6H.[eCTBeHHOI‘O
3APaBOOXpaHEHVsI VI paHHUM IIOKadaTeleM JOMaIllHero HacnAun:, IoTOMy B ,Z],aHHOI?I Hay‘{HOﬁ cTaTbe
uccaeayercs ero Cssia3b ¢ AOMallHVIM HaCcAeM.

Cive) nccaeAoBaHme HallpaBA€HO Ha yCTaHOBAEHNE U I3Y4I€HVIe CBA3Y MeJKAY JKeCTOKIM o6pameHmeM C
JKMBOTHBIMU 1 HaCl1AEeM B CEMbe, 0CcOoOeHHO aKTaMl, COBepIIaeMbIMMI B OTHOIIIEHNN AOMAaIIIHNIX ITMITOMIIEB,
" cAy4dasiMI BeAeHVsI JKIBOTHOBOACTBA I1O MHNIIMATNBE JKePTB, KOT4a >KMBOTHbIE CTaHOBITCSI o0BbeKTaMn
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arpeccum B JOMalllHell oOCTaHOBKe. ABTOpPBI MCCA€AO0BaAM IICMXOAOTHMYECKNe, COLMOKYABTYpPHEIE,
IOpUAMYeCKIe acIleKThl JKMBOTHOBOACTBA, a TAK>XKe cAydal, KOorja AOMalllHue SKMBOTHBIE CAMY CTaHOBSTCS
oObeKTaMM arpeccui B AOMaIIHMUX YCAOBUSX.

PesyabTaThl 1MCCA€AOBaHMS BBIABASIOT HEOXKMAAHHYIO CBSI3b MeXKJYy >KeCTOKMM oOpallleHrem
C JKMBOTHBIMI M HACHAMEM B CeMbe, KOTOpas Moraa OBl IIOMOYb IIPaBOOXPaHUTEABHBIM OpraHaM,
0OIIIecTBeHHBIM OpraHM3alsAM U CIlelraAncraM, paboTaomuM B 001acTy COIMAAbHON MOAAEPXKKI 1
IICMXOAOTUM, OBICTpee BBIABASATH cAydan. DTO TakKe I103BOAMAO OBI XKepTBaM IOAYYMUTh HeMeAAeHHYIO
IIOMOIITh. DTO MCCAej0BaHNe MMeeT OOAbIIToe 3HaUeHe 445 COTPYAHMKOB IIPaBOOXPaHNTeAbHBIX OPTaHOB,
a TaK>Ke IIPaKTUKOB, pabOTAIOIINX B DTUX 00AACTSIX COLMAAbHOI IOAAEPIKKI U TICUIXOAOT VL.

IIpaBooXpaHnUTeAbHBIE OpPTaHBI, COLMaAbHBIE CAY>XXOBI 1 OOIIecTBeHHble OpTraHM3alUM MOTYT
UCII0Ab30BaTh pe3yAbTaThl DTOTO CCAeJ0BaHNs 445 COBEPIIeHCTBOBAH IIPOLe Ay P BHIABAEHIsI OLITOBOTO
HacuAMs, a TakK’Ke 3aIlUThI JKMBOTHBIX OT JKeCTOKOTO OOpaIlleHsl.

Kalouesble caoBa: >KUBOTHBIE, >KeCTOKOe oOOpallleHle, 3allyTa >KUBOTHBIX, HacUAME, >KeCTOKOe
obparreHne ¢ JKMBOTHBIMI, JOMalllHee HaclAme, CAy>K0a 3alIUThl IIpaB >KMBOTHBIX.
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Opran KOHCTUTYIIMIOHHOTO KOHTPOAsI KaK CyObeKT
KOHCTUTYIIVIOHAAM3ALI YTOAOBHO-IIPOIIecCyaabHOIO
3aKOHOJaTeabCTBa

AnHOTanms. Bospacmarouiee 6AUsHUE KOHCTMUMYUUOHHVIX UJel U NPUHLUNIOS HA CUCITEMY
Npasosoll pezAamMenmayuu, 6 mom HucAe Ha pezyAuposarue 0ocyoedHou u cydedrot cmaduii
200061020 NPOLLCCa, 0KA3AAU CePbesHoe BAULHUE HA 603SHUKHOGEHUE U PAssUIe KOHIenul
U NPAKMUKU KOHCMUMYUUOHAAUSALUY NPACOEOTL CUCTIEMDL 6 COBPEMEHHBLX 20CYIaPCmMEax.
Ima ke meHoeHUUs KOCHYAACL U cPepbl Yy20A06H020 CYIONPOU3E00CH16a, NOCKOALKY OHA,
60-11epeuLX, 00beKMUEUPO6AHA HEOOX00UMOCTNDI0 COBEPULEHCINEO6AHUS CUCTIEMbL OXPAHbL U
3AuLUmMbl 1pas u c60000 4eA06eKa U PAXIAHUHA.

Bo-smopvix, maxas mendenyus  00YcAO6ACHA  meM, HMO  cYOveKmul  Y20A06H020
cydonpouseodcmen, so6aeKaembvle 6 chepy Y20A06H020 Npoecca, ¢ 00HOL CHIOPOHbL, SAULULLEH L
npasamu, Komopvle YCmano6AeHbl 6 KOHCIMUMYYUOHHBIX HOPMAX U NOAOKEHUSX, ¢ OpY2oli
CIMOpOHDL, MU NPAGA MOZYN 0ZPAHULUEATNDCS 6 NPEOYCMOMPEHHDLY 3AKOHOM CAYHALX.
Onpedereriue bararica 6 amom 6onpoce obecnedueaencs. NpasooXpaHumervHbMY OpzaHamu
6 npouecce npasoONpUMeHUmeAbHol JesmervHocmu. Bmecme ¢ mem, npu 603HUKHOSEHUU
cumyayuil, «0z20a MNOAGAAIOMCA COMHEHUS 6 KOHCMUMYUUOHHOCHU HOPM  Y20A06HO-
NPOUECCYAAbHOZ0 3AKOHO0ANMEALCINEA, NOCAeJHee CAO60 6 CHope 0 npase 0cmaemcs 3a
Konemumyyuonroim Cydom PK, komopuotii uepes npunsmue HOpMamu6HulX nocmaHo6AeH i
pacuiupaem ZpaHulLbl KoHCHUMYUoHHO 3aKOHHOCHIU.

B amom acnexme ¢ cmamve anaiusupyemcs desmervrocmv Koncmumyuyuornozo Cyoa
PK xax 00H020 U3 2AA6HBIX CYODEKIMOE KOHCHMUMYUUOHAAUSAUUU HOPM  Y20A06HO20
cydonpoussodcmen. Aemop cmamvy paccmampueaen pabomy opzana KOHCHUMYUUOHH020
KOHMPOASL uepe3 codepKarie €20 HOPMAMUEHLIX NOCHAHOGAEHULL, KOmOopble SEALOMCA
BAXKHBIM UCHIOUHUKOM KOHCTHUMYYUOHAAUSAUUY Y2OA0EHO-NPOULCCYANDHO20 NPABA.
Kawouesbie caoBa: Konemumyuyus; KOHCIUMY U UOHAAUSAL, UL 1200061020
CYyoonpouseo0cmen;  Y20A06HO-npoLeccyarvioe saxorodamervcmeo;, Koncmumyuyuornolii
Cyo, nopmamustvie nocmarosrerus Koncmumyyuorrnozo Cyda PK, npasosvie nosuuuu
Konemumyuyuontozo Cyoa.

DOI: https://doi.org/10.32523/2616-6844-2023-144-3-71-79

AaTeAabCTBa ABAJACTCIA OTHOCUTEAbHO HOBBIM

Teopusa KoHCTUTYLIMOHaAM3aLMM BCell  HaIlpaBAeHMEM B Hay4HOI AOKTPMHe U Hayaaa
IIpaBOBOM CHUCTEeMBl U €€ CTPYKTYpPHOM MCIIOAL30BaThCsi B IOPUAMYECKON IIpaKTHKe
4acTy, yTOAOBHO-IIPOLIECCYaAbHOTO 3aKOHO-  TaKXKe CpaBHUTeABHO HeJaBHO. XOTs IIepBble
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A . Paxmemyaun

YHOOMUHAHUA O  KOHCTUTYIIMOHAaAM3aLUM
IIpaBa BCTPEYaloTCs TPyJax MccAejoBaTeaeit
XIX Beka, 0OgHakKO pa3BUTHE  TEOPUM
KOHCTUTYIIVIOHAAM3AI[ AN IIOAYYIAO
pacnpocTpaHeHue Auib B KoHIe XX-Hayaae
XXI Beka [1, c.189].

IImonepamm B cdepe  maydeHHUs
AaHHOTO (¢eHOMeHa CTaayu (QpaHI[y3cKue
nccaejoBaTear, KOTOpBIe  ITOAYEpPKUBAAN
Ty CTeleHb BAUSIHUA KOHCTUTYILIVIOHHOTO
IIpaBa Ha ApyTue OTpacAu 3aKOHOAATeAbCTBa,
KOTOpas II03BOAsAa TOBOPUTH O TOM, YTO
BCiA cucTeMa mnpasa PpaHIMm HadnMHaeT
«OKpaIInBaThC» KOHCTUTYITMOHHBIMI
HOpMaMli, TOAOXKEHUAMMU MU I[eHHOCTAMMU
[2, c.235].

OcobeHHo Takoe sIBAeHNe XapaKTepHO 4451
YTOAOBHOTO I YTOAOBHO-IIPOIIeCCyaAbHOIO
3aKOHOAATeAbCTBa, IIOCKOABKY pabOTHI Kak
JpaHITy3CKMX, TaK ¥ y4€HBIX CTpaH OAVKHETO
3apyOe>xpsl 110 OOABIIEN YacTy 3aTparmnBaioT
BOIIPOCEI YTOA0BHO-IIPOIIecCyaabHOTO
IIpaBa, €ro IIpMMeHeHMs U BAUSHUA Ha
HIUX peIleHNII OpraHOB KOHCTUTYIIMOHHOTO
koHTpoas: Koncrurynmonnoro Cosera (BO
@pannunu, 3 Kasaxcrame ao 2023 roaga) n
Koncruryumonnoro Cyaa PK.

3HaueHne OPTraHOB KOHCTUTYLIMOHHOTO
KOHTPOABIIPOIleCCe KOHCTUTYIMOHAAN3ALI
YTOAOBHOTO CyAOIIPOM3BOACTBA
OIlpeJeAslOTCsl  TeM, 4YTO B  IIpoliecce
HPUHATUNI PelIeHun], KOrjda OCyIeCTBASeTCs
HOPMAaTUBHO-MHTEPIIpeTal[MOHHAsl ¥  MHasd
pabora, OpraHbl KOHCTUTYI[MIOHHOTO KOHTPOAS
o0ecrieuynBaloT BANSHIE HEOIIeHMBIX KauecTB
Koncrutynum Ha yroaosHo-TIIpolieccyaabHoe
peryAmnmpoBaHme, a TakXXe ee BO3JeiCTBUe Ha
BCIO IIpaBOBYIO CHCTeMy rocygapcrsa [3, c.149].

B DTOM acCIIeKTe aKTya/AbHbIM
JABASIETCA PpacCMOTpeHINe CTEII€H! BAVISTHU
OpraHa KOHCTUTYIVIOHHOTO KOHTPOAL,

Koncrurynmonnoro Cyaa PK (aaaee — KC PK),
Ha o0ecriedeHrle KOHCTUTYLIMOHAAU3AIUN
YTO/A0BHO-TIPOIIeCCYaAbHOTO  3aKOHOJAaTeAb-
CTBa.

MeTOoabI McCaea0BaHMST

B xoae anaamsa paccMaTpuBaeMoil TeMBI
aBTOP MCII0AB3YyeT CpaBHUTEABHO-IIPABOBOIL,
¢popmaabHO-A0THIYECKIIT 17§ CICTEMHO-
AHAAUTUYECKUI METOABI ICCAeA0BAHIISL.

CpaBHNTeABHO-ITPaBOBOI MeToZ,
JUCIIOAB30BAH A4S BBISIBAEHUS OOMIMX U

OCOOEHHBIX CBOVICTB KOHCTUTYIIMOHAAN3AIUN
BCeI CHUCTeMBl IIpaBa U €e DJAeMeHTa -—
YIOAOBHO-IIPOIlecCyadbHOIO  IIpasBa. B
AAQHHOM cAydYae aBTOp COIIOCTaBAsET sIBAEHUs
1 HpOLlecchl, CBA3aHHBIE C AesTeAbHOCTBIO
OpraHoOB KOHCTUTYLIVIOHHOIO KOHTPOAs, AAS
BBISICHEHIISI ME@XKAY HUMM CXOACTB M Pa3ANdnIA.

B polecce OCYIIIeCTBAEHILS
aHaaAM3a  AesITeAbHOCTU KC PK 1o
KOHCTUTYLUMOHAAM3AaUII HOPM  yTOAOBHO-
IIpolieccyaabHOIO 3aKOHO/aTeAbCTBa,
ee KaaccupuKauMM M CUCTEMATU3ALUU
UCII0AB30BaH POPMaAbHO-AOTUIECKIIT METOA,.

B meAsax PpacKpbITI IIPaBOBLIX
HBAeHI/IIZ, OpraHM4YecK!n CBsI3aHHBIX C
KOHCTI/ITyuI/IOHa/lI/IB)aLU/Ieﬁ YyroAa0BHOTO

CyAOIIpOM3BOACTBA: KOHCTUTYIIMIOHAAM3MOM,
KOHCTUTYIVMOHHBIM ITPaBOIIOPsIAKOM, BEPXO-
BEHCTBOM IIpaBa — MCIIOAb30BaH CHUCTEMHO-
AQHAAUTUYIECKUI MeTOJ nccaeJ0BaHMd.

PesyabTaThbl 1 0OOCyXaeHMe

B Ka3aXCTaHCKO I0pUANIECKO
HayKe CpaBHUTEABLHO Maao
uccAeJOBaHMII,  KacaloIIMXcsi — MIpobaeM

KOHCTUTYLVIOHAAN3AI M He TOABKO YTOA0BHO-
IIpolleccyaAdbHOIO IIpaBa, HO U IIPaBOBOIA
CHCTEMBI B [1€A0M U €€ COCTAaBHBIX DAE€MEHTOB
B YaCTHOCTM.

Hayunble cratsm U pas3deAbl  KHUT
IIOCBSIIIIEHBl  AUIIb OTAEABHBIM acCleKTaM
DTOTO Ba’KHOTO TeOPEeTHYeCcKOIo BOIIpoca
U IOpaKTU4deckoil  cdepsl  AesaTeAbHOCTU
TOCYAapCTBEHHBIX OPIaHOB M AOAYKHOCTHBIX
AT, K rtomy xe ot CTOPOHBI
KOHCTUTYLUMOHAAM3AUI  PacCMaTpUBaIOTCS
B KOHTEKCTe CME>KHBIX npobaem:
KOHCTUTYLUMOHAAN3Ma,  KOHCTUTYLIIOHHOIO
IIpaBoIIOpsIAKa, KOHCTUTYILIVIOHHOM
3aKOHHOCTH. Taxk, K.K. AVITXOXIH
nogyepkusaer o poan Koncrurynum PK,
BBICTYTIAIOIIENl B POAM MCXOAHOIO Hadasla
YIOAOBHO-IIPOIlecCyadbHOIO  IIpaBa,  4YTO
osHayvaeT, yTo Koncrurynmsa PK ects ocHoBa
YIOAOBHOTO CyA0IIpOMU3BOACTBa [4].

B »ToM e KkaAlOYe TIIUIIET U
npodeccop M.U. Koramos, oTmeudass o
kadyectBe Koncrurynum PK, cogep>xamein
HeMaao IIOA0>KEeHUI, OKa3bIBAIOIIIIX
TeOpeTUKO-IIPaKTIIecKoe BAVSIHIIE Ha
coJep KaHue yI0A0BHO-IIPOIecCyalbHOIO
3aKoHOJaTeAbCTBa [5, c.12].
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B KOAAE€KTUBHOM MoOHoTpadum,
"3 AaHHOIL 1104, obrenn pedaxnuent
npodeccopa b.M. Hypraamnesa, ykasbipaeTcs
Ha 3adaun pedpOpMUpPOBaHUA YTOAOBHO-
IpoijeccyaabHOro Kogekca (aaaee — YIIK) [6],
KOTOPBIII TP COXPaHeHNI KOHTYHEHTaAbHOTO
THUIIa Ka3axCTaHCKOIO YTOJOBHOIO IIpoliecca
M  YCTAaHOBJAEHNMU CTPOIOrO  pasAeleHIs
AOCyAeOHOTO 1 CyAeOHOTO IIpOM3BOACTBA,
AOAKeH obecrieunBaTh KavyeCTBeHHOe
oTnpaBaeHne mpasocyaus 1 dPPeKTUBHYIO
samuTy  Aekaapupyemplx Koncrurynmein
OCHOBHBIX ITpaB 1 cBOOO/ rpaxkAaH [7, c.8].

AHaz0TM4Hasl MBICADL IIPOCAEXKMBACTC U
B AuccepTanyonHoir pabore b.M. Cmaraaesa,
B KOTOpOIl OH, oOpallas BHHUMaHMe Ha
TeHAEHUMM Pa3BUTUA U  MOAEPHU3AINIO
yroaosHoro npouecca PK, noguepkusaer, uto
OHI CBsI3aHBbI C AaAbHeIIIel /eMOKpaTu3aliet
oOllecTBa 1M pacIIMpeHueM IIpaB U CBOOOA
rpaxkaaH, rapaHtuposaHHbIXx Koncrurynmeii
PK [8, c.12].

B poccuiickoit 10puamyeckoir Hayke
KOHCTUTYIIMOHAAU3AIINS YI'OAOBHOTO
CyAOIIpOM3BOACTBA B  IIepBYIO  odepeab
acconuupyercsa ¢ AedATeAbHOCTBIO OpraHa
KOHCTUTYILIMOHHOTO ~ KOHTPOASI, ITOCKOABKY
yepes CBOIO AesiTeAbHOCTh KOHCTUTYIMOHHBINI
Cya P® oxaspiBaeT cyliecTBeHHOe BO3AeICTBIIe
He TOABKO Ha  pa3BUTHE  yIOAOBHO-
IIpOIlecCyadbHOIO 3aKOHOAATeAbCTBA, HO U
Ha BCIO IPaBOIPUMEHUTEABHYIO IIPaKTHUKY:
Cy4eOHyIO, HPOKYPOPCKYI0 M  IIPaKTUKY
OpraHoB IpeABapUTeABHOIO paccaeOBaHMs
[9, c.107].

Iloaaraem, 4YTO Takoil >Ke YpPOBEHb
BO3€MCTBISI co CTOPOHBI oprasa
KOHCTUTYLIVIOHHOTO KOHTPOAS MCIIBITHIBAET U
Ka3aXCcTaHCKOe YTOA0BHOe Cy/0IIPOM3BOACTBO.

B cBssm c TemM, YTO HOpPMAaTUBHBIE
nocranopaennst Koncrurynmonnoro Coseta
PK coxpaHAIOT CBOIO CIAY, COTAaCHO ITYHKTY 35
crateu 1 3akona PK ot 8 mrons 2022 roaa [10],
B 4acTy, He IpoTusopevanieir Koncrurynun,
A0 ux nepecmorpa KC PK, anaamsy moryr
II0ABepraTbCsl HOPMATUBHbBIE ITOCTaHOB/AEHIIS
He Toabko KC PK, Ho n KoncrurynmonHoro
Cosera PK, aerictsosasmero 4o 31 aexaOps

2022 rosaa, B IAaHe WX BO3AENMCTBMS Ha
KOHCTUTYLVOHAANU3ALIUIO YIOA0BHOTO
CyAOIIPOMU3BOACTBaA.

AevicTByIOImNe HOpMaTMBHBIE

IIOCTaHOBAEHNM I OPraHOB KOHCTUTYIIMIOHHOTO

koHTpoas1, KC PK (c 1 auBapsa 2023 roga) un
Koncrurynmonnoro cosera PK (a0 31 aexabpst
2022 roaa) OKa3bIBAIOT 3HAUMTEABHOE BAMSIHIIE
Ha MeXaHU3M YIOAOBHO-IIPOIIeCcCyaAbHOIO
peryaupoBaHus, KOTOPbINI  BKAIOYaeT B
ceOs1 He TOABKO COBOKYIIHOCTh YTO/AOBHO-
IpoljeccyadbHbIX HOPM, HO M coJep>kKaHMue,
a Takke (OpMy IpUMEHEHNUs YKa3aHHBIX
IIPaBOBLIX ITPeAICaHMIA.

YpoBeHb  BO3A€VICTBUS  HOPMAaTUBHBIX
IIOCTaHOBAEHNI OpraHa KOHCTUTYIIMOHHOTO
KOHTPOAsI ~ OIlpeeAseTCsl  yCTaHOB/AeHIUEeM
KC PK crenenn cooTBeTCTBUsA YIOAOBHO-
IIPOLIeCcCyaAbHOIO 3aKOHOZATeAbCTBA C
KOHCTUTYIIMOHHBIMU  II@eHHOCTAMM, IIPpUH-
nunamu  u  noaoxenusamu. Cioga  Ke
BXOAUT (PUKCcalMsl YPOBHS COOTBETCTBUA
HOPM YIOAOBHO-IIPOIeCcCyaAbHOIO 3a-
KOHOZaTeAbCTBa IIPOBO3IAallleHHbIM
KOHCTUTYLVIOHHBIM TapaHTUAM Ha CyAeOHYIO
3alqUTy  BCeX  y4YaCTHMKOB  IIpoliecca,
3alIUINAIONINX CBOM WAU IIpeAcTaBAseMble
npasa I  MHTepechl:  II0A03peBaeMbl],
OOBUHSIEMBIIl, IIOTePIIeBIINII, 3aIUTHUK U
Ap. 34ech 11ocae/Hee CA0BO 11 OKOHYaTeAbHOe
pasperieHne IIpoOAeMHBIX BOIIPOCOB OCTaeTCsI
3a OpraHoM KOHCTUTYIIMOHHOIO KOHTpOAs
[11, c.165].

Boarpmioe snauenme B ®TOM IIpoliecce
s3anmnmMaior npasosple nosuuuu  KC  PK,
roAyJaroniye KadecTBeHHbIe XapaKTepUCTUKI
Koncrurynun, UMeIoIen BBICLIIYIO
IOpUANYECKYIO  CUAY, BCAEACTBME  TOIO,
YTO TakKMe TIO3UIIMM OCHOBBIBAIOTCS Ha
HOpMax 1 1oaokeHu:ax — Koncrurynmm
M BBIABASIOT  KOHCTUTYLUMOHHOCTb — UAN
HEeKOHCTUTYLIMOHHOCTb ~HOPM  YTOAOBHOIO
CYAOIIpOM3BOACTBA.

B »ToM cmpicae numer u B.T. Taeyaecosa,
KOrda IioJaraeT, YTO IIPABOBble IIO3UIIUN
oprasHa KOHCTUTYIIMIOHHOTO KOHTpPOAs
HpakTU4ecky II0Ay4aloT 4acThb  CBOMCTB
camoit Koncrurynum. D10 0ObsACHSETCS TeM,
9TO «IIPaBOBbIe IO3UIINI COAep>KaT HOPMBI
IpaBa, KOTOpble MeHbllle IIPOABASIIOTCA
B MOTMBMPOBOYHOM 4YacTM HOPMATUBHBIX
ITIOCTaHOBAEHMNIA, 0/AHAaKO B dopme
IIPaBOIIOAOXKEHNI OHM 4YETKO OTParKaroTcCs

B Pe30AIOTUBHON 4YaCTy PpelIeHnii, rae
daxTmuecku  BBIpakaeTcs — MMIIepaTUBHO-
peKomMeHgaTeabHas BOAS TOCYyAapPCTBEHHON

BAacT B BUA€ KOHCTUTYLIMIOHHO-IIPaBOBOTO
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Bo3aevictBusi» [12, ¢.131] Ha oTHOImMEHUs B
cdepe yroa0BHOTO IIporiecca.

[Tpumepom BRIPabOTKI IIPaBOBBIX
IO3UIIMI, HaIlPaBAEHHBIX, C OAHOM CTOPOHBDI,
Ha KoHcTuTyInonaansanuio HopMm YIIKPK, ac
APYTOI — Ha COBEPIIEHCTBOBaHIEe OAOXKEeHU
YTOAOBHOTO  CyAOIPOM3BOACTBA,  SABASETCS
NPpUHATIE HOPMaTUBHOTO IToctaHoBAeHns KC
PK ot 20 uroas 2023 roaa [13].

Ocnosannem K paccmorpenmio geaa KC
PK craao obpamenne rpaxgankn PK A,
koTopas nocrasuaa nepea KC PK sompoc o
HeCOOTBeTCTBUM IIYHKTY 1 ctaTbu 14 1 IIyHKTY
2 crateum 83 Koncrurynmm Pecrybanknm
Kaszaxcran gactu sropoi cratsu 80 YIIK.

CyObekr  oOpamjeHns  0OOCHOBBIBaAa
HEKOHCTUTYLVOHHOCTh YacTy BTOPON CTaTbu
80 VIIK PK Tem, 4Tro CTOpOHa OOBMHEHU:
UCII0Ab30BaAaIPUYI0A0BHOM IIpecAeOBaHII
B KayecTBe JOKa3aTeAbCTBAa  3aKAIOYEHUs
ACVICTBYIOIIUX COTPYAHUKOB IIPOKYpaTyphl,
BRICTYIIMBIIIMIX B KauyecTBe CIIeLMaACTOB.
Takoe ao3BOAEHME, TIIpeAyCMOTpeHHOE B
HopMax YIIKPK, He coOTBeTCTBYeT, IT0 MHEHUIO
rpaxaanku A., Koncrutynun PK, xotopas B
crathax 14 m 83 ycTanaBamBaeT, BO-TICPBEIX,
UCKAIOUeHNMe KaKoil-A1ubo AMCKPUMMHAIUN
B OTHOIIEHUM AI000Tro CyObheKTa, BO-BTOPBIX,
oIpegeAseT CTaTycC IPOKypaTyphl KaK eAMHOI
LIEHTPaAN30BaHHO CUCTeMBI C IPUHIIMIIaMU
BAACTBOBAaHUS U TToAYMHeHMs [14].

B cmay Toro, uro HuKecrosmue
IIPOKYPOPBl  IOAYMHEHBI  BBIIIECTOAIIUM
IIpOKypopaM, TO, IO MHEHUIO CyObeKTa
obparreHus, A1000€e 3aKAI04YeHIe,
OCyIIIeCTBAE€HHOE ACVICTBYIOIIIVIMU
COTPYAHUKAMM IPOKYypaTyphl, He MOXeT
OBITH BBIIIOAHEHO OOBEKTVBHO ¥, B KOHEUHOM
UTOTe, IOAAEPXUT CTOPOHY  YIOAOBHOTIO
npecaeJoBaHus. DTUM CaMBIM HapyIlaeTcs
npunuun  KoHeTuTynmum, — MCKAIOYaIOImii
A100y10  AUCKPUMMHAIIMIO B OTHOIIEHUM
JyeA0BeKa U rpa’kAaHnHa.

Takas aprymeHTaumss B IeA0M Oblaa
nogJep>kaHa CygoM IIepBON MHCTaHIUM,
KOTOPBIIL Ipu3HaA 3aKal0ueHne
CHeNaAMCTOB, SBASIOMINXCS AeVICTBYIOIMU
IIpOKypOpaMM, HeJOIlyCTUMBIM U  BBIHEC
OIlpaBAaTeAbHBIN IIPUTOBOP.

Oanaxo cy/ aneAasIyiOHHONM MHCTaHIIUI
OTMEeHIA OIlpaBAaTeAbHbIN IIPUTOBOP
U I[Opu3Haa TpaXJaHKy A. BUHOBHON B

COBepIIeHNI VHKPUMIHUPYEMOTO et
IPeCTyILAeHMNS.
OcymecTass rporecc

KOHCTUTYLVOHAAN3ALI I qacTu BTOpOH
crateu 80 VIIK, T.e. obecreunBas Iiporiecc
IIPU3HAHNUS KOHCTUTYLMOHHOCTI YKa3aHHOII
nopmel YIIK PK, KC PK nyrem anaamusa
3aKOHOAATeABHBIX HOPM IIOAYEPKHYA, YTO
IpU IPUBAEYEHUU CIENMAaAVCTOB AAsd Aaul
3aKAIOUeHNsI HeoOXOAVMO Yy4YNMTBIBATh ABa
IAaBHBIX YCAOBMAL.

Bo-tiepsrlx,  ompegeasiommum  Oyaer
BBICTyIIaTh He MeCTO paboThl, a obOaasaHue
CyOBeKTOM CITeIMaAbHBIX 3HAHUI n
crienaabHO KOMIIETEHIII.

Bo-sTOpBIX, AaHHBIT CyOBeKT A0AXKeH
OBITh He 3alMHTepeCcOBaHHLIM B Jele AUIIOM,
YTO IIPOBepseTcs IIOCPeACTBOM PadbsCHEHILI
yJacTHMKaM yIOA0BHOTO IIpoliecca BOIIPOCOB,
BXOZIIIVIX B €T0 CIIelaAbHYI0 KOMIIETeHIIIIO,
a Takke IpMMEHEeHMs Hay4YHO-TeXHUYeCKUX
cpeacts. Ilpum Haamdmm  OOCTOATEABCTS,
IO3BOASIIONINX CJAeAaTh BBIBOJ O TOM, 4YTO
CIIelIMaANCT B TOM WMAM WHOM CTeIleH!U
3alHTepecoBaH B IICXOAEe JAeda, OH He MOXKeT
y4acTBOBaTh B IIPOM3BOACTBE II0 YTOAOBHOMY
Aeay.

IIpu  cobamogeHum  ®TUX  yCAOBUIL
COTPYAHUK IIPOKypaTypbl, B COOTBETCTBUMU
¢ vactpio Bropour crateu 80 VIIK, moxer
BBICTYTINTD B KayecTBe criernaAancTa
AAs  TIPOBeAeHMs WCCAeAOBaHMSI U Aadn
3aKAI0YEHIS. Ha OCHOBaHUU TaKoM
aprymentauuu KC PK mpumea x BpiBoay,
yTO 4YacTtb BTOpasd cratbu 80 VYroaoBHO-
IIpolleccyaldbHOIO  Kodekca  PecrryOamkm
cootsercTByeT Koncruryrnumu PK.

Bmecre ¢ tem, mpasosas nosunuss KC PK
IIpY BbIHECEHUM AAHHOTO pellleHNus He Oblaa
OAHO3HAYHO, IIOCKOABKY B HEJl YKa3bIBaAOCh,
4TO HeCco0AI0AeHNe YKa3daHHBIX BHOPMaTBHOM
IIOCTAHOBAEHUN  YCAOBUI, BbIPabOTaHHBIX
B IIpollecce MCTOAKOBaHMSA YacTU BTOPOII
cratbu 80 VYIIK, mosker OBITH OCHOBaHUEM
K HeUCIOAHEHHUIO pelleHus CyA0B M MHBIX
IIpaBOIPUMEHUTeABHBIX OpraHos. OcobeHHO
DTO KacaeTcsl cAydaes, KOIJa TaKye pelleHis
IIPUBOAAT K YIIEeMAEHUIO 3aKpeILAeHHBIX
Koncrurynmeit nmpas m cBo0oJ 4deaoBeKa U
rpakjaHMHa.

B mpasoBoil 1mosmmum ykazaHbl Mepbl
AaAbHeNIen KOHCTUTYLIMOHAAN3ALIVI
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YTOAOBHO-IIPOLIECCYaAbHOTO  3aKOHOAATeAb-
CTBa, BBIPaK€HHBIE B  PeKOMeHJalMsX
ITpasureanctsy PK BHectm B  Masknauc
[TapaamenTa Peciybauku Kasaxcran mpoexT
3aKOHa, HallpaBAeHHbI Ha COBe PIIeHCTBOBAHMe
IIPaBOBOTO  peryAuMpOBaHUs  IIPOLeAYPHI
NpUBAEYEHNUs CIEeLMAaAUCTOB B YTOAOBHOM
nporiecce, ¢ yuetomM mnpasoBbix nosunuiz KC
PK[13].

BrI3piBaeT HayYHEIN MHTEPEC CAeAYIOIII
npouecc  KoHcturynmoHaamsanym — YIIK,
Terlepb B OTHOIIEHMM €ro 4acTu 2 CTaTbu
127, KX cogepXaHMIO KOTOpPOIl B CMBbICAe
ee KOHCTUTYLMOHHOCTM TakXe BO3HUKAN
coMHeHMs y cyobekTa oOpamenns B KC PK.
Coaep>kaHne HOPMaTUBHOTO ITOCTAaHOBAEHUS
KC PK ot 14 uioas 2023 roaa No 23-HIT [15]
ABASIETCs, 110 HallleMy MHEHUIO, pe3yAbTaTOM
KOHCTUTYIIMOHaAMU3auM JacTu 2 cratbu 127
VIIK.

I'paxxaanka 3. Kak cyObeKT oOpaleHns B
KC PK B cBoem nmpeacTaBAeHNN OTMeTIA], YTO
IIYHKTY 3 cTaTby 76 M HOAIIYHKTY 2) IIyHKTa
3 crateum 77 Koncrutyuum Pecrybankn
Kazaxcran nporusopeunt vacts 2 cratbey 127
VIIK PK B gelicTByIOIIeN peJaKIUIL.

CyOmnekr oOparreHns, OIleHMBast
XapakTep BCTYIMBIIETO B CUAY PeIlIeHMs Cyja
II0 TPaXkKAaHCKOMY Jealy, Ppa3pellaromiero
Ae40 IO CYLIeCTBY, NIPUXOANA K CAeAYIOIIeMy
BpiBOZy. OH I104araa, 4ro Takoe pelleHue
00s3aTeAbHO A4S Cyja II0 YyTOAOBHOMY AeAy
! OpPraHOB YIOAOBHOIO  IIpecAeAOBaHNS,
BeAyIIUX YTOAOBHBIM IPOIECC, He TOABKO B
OTHOIIIEHUM yCTaHOBAEHHBIX OOCTOSITeAbCTS,
HO U B CMBbICA€ IIPABOBOM OLIEHKM AeVCTBI
AWIIA, B OTHOIIEHUY KOTOPOTO OHO BBIHECEHO.

JeiicTBylomas  >Ke pedaknus  4dacTu
2 crateu 127 VIIK PK npeaycmarpusaer
00:13aTeAbHOCTD TaKMX CyA€OHBIX peIlIeHNII 10
Ipa’k4aHCKOM 4eAy AAsl OPraHOB YIOAOBHOIO
npecaejOBaHIs, BeAyIIX YTOAOBHBI
IIpoLecc, a TakXke A4s Cyda II0 YyrOAOBHOMY
Aeay TOABKO B OIlpeseAeHHBIX Ieasx. OHo
00s3aTeAbHO B CBSA3MU C yCTaHOBAeHUeM (pakTa
TaKOTO COOBITHUS AU ACTICTBIUS, OTPa’keHHOIO
B peIleHun cyja II0 TPa’K4aHCKOMY Jeay,
KOTOpOe He A0AXKHO OBITh OCHOBaHUEM AAsd
IpeApenieHns BBIBOAOB O BUHOBHOCTU WUAU
HEBMHOBHOCTU IIOACYAVIMOTO.

ITo mHeHuio cyobekra oOpaIeHns, Takoe
nsaoxenue vactu 2 cratem 127 YIIK PK

IIPOTUBOPEUNUT KOHCTUTYI[MOHHBIM HOPMaM
00 00s13aTeAbHOI Clile PelleHnit cyAos (1.3
cr.76 Koncrutynum PK) un wmckarouenun
BO3MOHOCTM  IIOBTOPHOTO  IIpMBAEYEeHUs
K YTOAOBHOW MAM  aJAMMHUCTPaTUBHO
OTBETCTBEHHOCTM 3a O4HO U TO 3Xe
IpaBoHapylleHue (HOANYHKT 2 1. 3 cT. 77
Koncrurynun PK).

B obocHosanme  cBoero  BBIBOJA
cyObeKkT oOpalieHus OPUBOAUT pelleHie
CapplapKIMHCKOTO  PalfOHHOIO Cyga TIopoja
Hyp-Cyarana or 23 aekabpa 2020 roaa,
KOTOPBIM  yAOBAETBOPEH  TpakKAaHCKUIA
JMCK TIPU3HAHHOTO IIO YIOAOBHOMY Aeay
noTeprneBmuM rpaxaanuna K. o B3pickanun
c cyObekTa oOpallleHusi CyMMBLI OCHOBHOTO
Aoara u cyaeOHBIX pacxodoB. Pemenne cyaa
UCIIOAHEHO 3asiBUTeAeM B IIOAHOM OObeMe.

D10 CyseOHOe pelleHyne, II0 MBICAK

cyObekra  oOpaljeHus, AOAXHO  ObLAO
MeTh HpPeloAUIIIOHHOe 3HaueHue IIpu
paccMOTpeHMM Cy4AOM  YIOAOBHOIO  Jesa

B oTHOweHMu Hero. Ha ocnosanmm Toro
BBIBOJa CyOBeKT oOpallleHus, IO CyTH,
11o4araa He3aKOHHBIM BbIHECEHMe IIPUIoBOpa
paiionHeiM  cyga Ne 2 CapplapKMHCKOTO
paiiona ropoga Hyp-Cyarana ot 6 mas 2021
roja, KOTOPBIM OH OBblA OCY>XKAeH IO IIyHKTY
1) yvactm Tperveit cratbu 190 VYroaosHoro
Kogekca Pecriybamkm Kasaxcram ot 3
nioas 2014 roaa. HeszaxonHocts cyaeOHOTO
IIpUroBOpa BuAeadach B TOM, UTO Cy4 IIpHu
BBIHECEHMI IIPUTOBOpPa HE MOT IIPUMMEHUThH
HOpMBI yactu 2 cratbu 127 VIIK, mmockoapKy
onu nporusopeuar Koncrurynun PK. B sToi1
CBA3M CyOBeKT oOpallleHMsl IIpeaJaraa CBO
BapuaHT M3A0XKeHu: dyactu 2 crarbu 127
YIIK PK.

Paspemass aannoe geao, KC PK B
CBOMX IIPaBOBBIX IIO3UINX, BO-IIEPBBIX,
II0AYepPKHyA O AOIyCKe 3aKoHoJaTeleM

COYeTaHMsl Pa3dANYHBIX BUAOB IOPUANYECKON
OTBETCTBEHHOCTI pu COBepIIeHNM
IpaBOHAPYIIeHNUs,  IOCKOABKY  Ka’KABIi
U3 HUX IpecaeayeT OIpPeAeAeHHYIO ILeAb.
Cnopsl 0 pasmepe MMYIIIeCTBEHHOIO BpeJa
paccMaTpUBaIOTCSA B MOPAAKE IPa’kAaHCKOTO
CyAOIPOM3BOACTBA. A YroA0BHOe HaKa3aHMe
HaIlpaB/A€HO Ha BOCCTAaHOBAEHME COLMAaAbHO
CIIpaBeAAMBOCTY, UCIIPaBACHIEe OCY>KAEeHHOTO
U [OpeAylpeXJeHre COBEepPIIeHMs HOBBIX
YTOAOBHBIX IIpaBOHaPYIIIeHNIA.
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Bo-BroppIX, B  HOpPaBOBHIX  ITO3ULIMSAX
yKazaHo, 4To uyacth 2 crarem 127 VIIK
HalpaBA€Ha Ha AOCTVDKEeHMe OpraHamu
YTOAOBHOTO IIpeCA€40BaHMs U CyAO0M LieAu
IIPOLIeCCYyaabHOM DKOHOMMM B YCTaHOBAEHUU
daxTHueckux 0OCTOATEALCTB, IPU3HAHHBIX
AOKa3aHHBIMM ~ Cy4gOM B TIpaXkKAaHCKOM
CyAOIIpOU3BOACTBe. BMecTe ¢ TeM pernenne o
BIUHOBHOCTY MAV HEBUHOBHOCTM AMIIA MOXKET
OBITH OTPa’keHO TOABKO B IIPUTOBOpe cyja. B
DTO CBA3M, YacTb BTOpasi craTtbu 127 YroaoBHo-
IIpolleccyaabHOro  Kogekca  PecryOamknm
Kasaxcran mnpusHaercs COOTBETCTBYIOLIEI
Koncrurynun PK [15].

Ilponeaypa ycranosaenust KC PK
KOHCTUTYIIMOHHOCTM  Yactu 2 cr.127
VIIK  PK  saBasgerca  mpoleccoMm — ee
KOHCTUTYUMOHAaAM3aMy, OTPa’keHHO! B
MOTVBUPOBOYHON U Pe30AIOTUBHON 4YacTu
HOpMaTuBHOrO 1ocranosaenns KC PK.

BoeiBoabl

IIpoBeaenHoe mccaesoBaHue IIO3BOAU-
A0 OIIpeAeAnTb U BBIABUTL  POAb OpraHa
KOHCTUTYIIMOHHOTO  KoHTpoasa PK B
KOHCTUTYLIMOHAAU3AI AN YTOAOBHO-
IIpOIeCcCyaabHOIO 3aKOHOAATeAbCTBA.

AHaAu3 MeTOAOB M IyTell obecrieyeHus
COOTBETCTBMS ITOAOKEHMAM M IIPUHLIMIIAM
Koncrurynmn  PK HopMm  yroaosHoro
CyAOIIPOM3BOACTBA II03BOAsAET TPUNATH K
BBIBOAY, YTOKOHCTUTYI[MOHAAM3AIINs BIIEPBYIO
ouepeab BO3MOXXKHa 1 dPQeKTUBHa uepes

AesTeAbHOCTh ~OpraHa KOHCTUTYLIVIOHHOTO
KoHTpoAs [16, c.84].
boaee 11 IIPOLIEHTOB aea,

pacemorpennsix KC PK ¢ snBaps 2023 roga
1o n04ab 2023 roga B CBA3U C yCTaHOB/AEHMEM
COOTBETCTBMSI ITOAOXKEHMI HallMIOHAaAbHOTO
3aKOHOJATeAbCTBa IIPUHIINIIAM M IIEHHOCTSIM

Koncrurynun PK, HIPUXOAUTCS Ha
HOPMBI  YTOAOBHOTO CyAOIIPOM3BOACTBA.
Cive) O3HaA4aer, 4To, HeCMOTpsL Ha

ITPeBeHTUBHbI KOHCTUTYIMOHHBIN KOHTPOAD,
ocymectsasiembrii KC PK 1o obparmenuio
CyOBeKTOB Ha HpeAMeT KOHCTUTYI[MOHHOCTU
OpuHATEIX IlapaamMeHTOM 3aKOHOB 40 MX
noanucanns IIpesuagentom PK, y yuacTHUKOB

IIPpaBOOTHOIIIEHNUIA MOTYT BO3HUKHYTh
COMHEHUsA B KOHCTUTYIIMOHHOCTM HOPM
YJTOAOBHOTO 3aKOHOJaTeAbCTBa B IIpoIjecce
UX  [pUMEHeHMs,  UCIHOAHEHUsS VAN
UCII0Ab30BaHMA.

B Ttakmx caygasx TpeOyercsi 0Ooaee

TIIaTeAbHasl paboTa, KOTOpPYIO oOecIiednBaeT
KC PK, 1o KOHCTUTYLIMIOHAAU3AL U
HOpPM YIOAOBHOTO CyAOIIpOM3BOACTBA.
On IIpUHUMAaeT OKOHYaTeAbHOE
pellleHre O  KOHCTUTYLMOHHOCTM AU
HEKOHCTUTYLIMIOHHOCTYI HOPM  YTOAOBHOIO
3aKOHOAATeAbCTBa, PacCIIMpssl U YKPeNass B
CTpaHe pe>KM KOHCTUTYLVIOHHOT 3aKOHHOCTH
1 KOHCTUTYLIMOHHOIO IIpaBoIopsAKa.

IIpoBeseHHbINT aHaAM3 HOPMAaTUBHBIX
nocranosaenuit  KC PK nossoana npuiitu
K BBIBOAY O TOM, YTO COBepIIIeHCTBOBaHIe
YIOAOBHOTO CyAOIIpOM3BOACTBA obec-
IeynBaeTcsl depe3 BO3AENCTBUE pelleHNi]
opraHa KOHCTUTYLIMIOHHOIO KOHTpPOAs Ha
COCTOsIHME 3aKOHOAaTeAbCTBa B YTOAOBHO-
nponeccyaapHonn — cdepe.  Tem  cambiM
AesITeAbHOCTD, ocyIIecTsAsemMast o
YIOAOBHBIM JeAaM, oDeclieunBaeTcs: B paMKax
KOHCTUTYIIMOHHO-IIPaBOBOTO peK1Ma. DToMy
cocobcTByloT  mpasosele  mosunmm - KC
PK, B KOTOpBIX 4alOTCs peKOMeHAaluu II0
PasBUTUIO U COBEPIIEHCTBOBAHUIO YIOAOBHO-
IpolleccyaabHOIo 3akoHogarteanctBa PK  nm
IIPaKTUKN eTO IIPUMeHeH.
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A.A. PaxmeTyann
KP 2>Kozapeor Comut, Acmana, Kasaxcmatn

KonctnTymsaapik 6aKkblaay OpraHbl KbLAMBICTBIK-IIPOLECTiK 3aHHaMaHbI
KOHCTUTYUMSAAAHABIPY CyObeKTici peTiHAe

Angatna. KoHCTUTYIMAABIK UAesdap MeH HNPUMHLUUIITEPAIH KYKBIKTBHIK peraaMeHTTey KylieciHe,
COHBIMeH OipTe KbIAMBICTBIK IIPOIIECTiH COTKA AeIiHTi >KoHe COT OaphICH Ke3eHAePiH peTTeyre KaThICTHI ©CiII
KeJe JKaTKaH acepi Kasipri MeMaeKeTTepae KYKBIKTBIK KYlieHi KOHCTUTYIMAAaHABIPY TY>KBIPBhIMAaMachl
MeH ITpaKTMKaChIHBIH Ialiga 00Aybl MeH JdaMyblHa eleyi acep eTTi. Joa OCbIHAall YPAiC KbIAMBICTBIK COT
icin >Xyprisy caaaceiHAa Aa Oalikaaapl, eMiTKeHi 04, OipiHIIigeH, ajaM MeH a3aMaTThIH KYKBIKTaphl MeH
OocTaHABIKTapBIH KOPFay MeH caKTay >KYIeciH >KeTiaAipy Ka’KeTTidiriMeH oObeKTUBTI Typae Oail1aHbICTEI
0OAFaHABIKTAH.

ExinmmigeH, MyHAam yp4icTiH opbiH aay ceOebi, KBLAMBICTBIK HpPOIlecC cadacbhlHa TapThlAaTBIH
KBIAMBICTBIK COT iCiH JXYprisy cyObekTidepi Oip >KaFbIHaH KOHCTUTYIIMAABIK HOpMaJap MeH epexxeaepae
OearizeHreH KyKbIKTapMeH KOpFa/ca, eKiHII >KaFblHaH, OyA KYKBIKTap 3aHJa Ke3JeAreH >Karjaiilapaa
IIeKTeAyi MYMKIH.

bya MoceaeniH Terle-TeH4iriH aHBIKTay KYKBIK KOpFay OpraHjapbIMeH KYKBIK KOAJaHY
nporeciige KamraMachl3 eriaeai. COHbBIMEH KaTap, KBLAMBICTBIK-IIPOIIECTIK 3aHHaMa HOpMaJapbIHbIH
KOHCTUTYUVABIFBIHA KYMOH TYBIHAANTBIH XKafaalidap TybIHAaFaH Ke3/e, KYKBIK TypaAbl 4ayAaFbl COHFBI CO3
KP Koncrurynusaasx CoreinAa 004a4bl, 04 HOPMaTUBTIK KayAblaap KaObla4ay apKblAbl KOHCTUTYITUSABIK
3aHABIABIK ITIEeTiH KeHelTeAl.
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A . Paxmemyaun

Ocnl Typrhlda Makadaja KBIAMBICTBIK COT iCiH >Kyprisy HOpMadapblH KOHCTUTYIMSAAAHABIPYABIH
Herisri cyObekrizepiniH 0Oipi peringe KP KoHCTuTYyIMAABIK COTBHIHBIH KbI3MeTi TaadaHadbl. Makaaa
aBTOpPBI  KOHCTUTYHIMAABIK ~OaKblday OPraHBIHBIH ~ JKYMBICBIH — KBIAMBICTBIK-TIPOIIECTIK  KYKBIKTDI
KOHCTUTYIMAAAHABIPYABIH MaHBI3AbI KO3i 0O0ABIII TaObLAATBIH OHBIH HOPMAaTUBTIK KayAblaapbIHBIH
Ma3MYHBI apKBIABI KapacThIpaAbl.

Tyiiiu ce3aep: KoHCTUTYIMS; KBLAMBICTEIK COT iCiH SKYPIis3y4i KOHCTUTYIIUAAQHABIPY; KBLAMBICTBIK-
nporectik 3aHHama; Koncrurynusaasik Cot, KP Koncruryrmsaasik COTBIHBIH HOPMaTUBTIK KayAblaaphl,
Koncrurynmsaasik COTTBIH KYKBIKTBIK YCTaHBIM AAPBI.

A.D. Rakhmetulin
Supreme Court of the Republic of Kazakhstan, Astana, Kazakhstan

The body of constitutional control as a subject of constitutionalizing criminal procedure
legislation

Abstract. The increasing influence of constitutional ideas and principles on the system of legal
regulation, including the regulation of pre-trial and judicial stages of criminal proceedings, has had a
serious impact on the emergence and development of the concept and practice of constitutionalizing the
legal system in modern states. The same trend has also affected the sphere of criminal proceedings, since,
firstly, it is objectified by the need to improve the system of protecting human and civil rights and freedom:s.
Secondly, this trend is due to the fact that the subjects of criminal proceedings involved in the criminal
process, on the one hand, are protected by the rights that are established in constitutional norms and
regulations, on the other hand, these rights may be restricted in cases provided for by law. Determination
of the balance in this matter is provided by law enforcement agencies in the process of law enforcement
activities. At the same time, when situations arise when there are doubts about the constitutionality of the
norms of criminal procedure legislation, the Constitutional Court of the Republic of Kazakhstan has the
last word in the dispute about the right, which expands the boundaries of constitutional legality through
the adoption of regulatory decisions.

In this aspect, the article analyzes the activity of the Constitutional Court of the Republic of Kazakhstan
as one of the main subjects of the constitutionalizing the norms of criminal proceedings. The author of
the article examines the work of the constitutional control body through the content of its normative
resolutions, which are an important source of constitutionalizing criminal procedure law.

Keywords: Constitution; constitutionalization of criminal proceedings; criminal procedure legislation;
Constitutional Court, normative resolutions of the Constitutional Court of the Republic of Kazakhstan,
legal positions of the Constitutional Court.
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Kipicme
CoHrbl

>KBLAJAPEI
IIeH KBIAMBICTHIK 3aHHaMaga >Kasza >Kylieci

A.P. buxanosa, D.I1. Kem:xubekosa, I'.JK. OcmaHoBa

Abaii amondazor Kazax yammuix nedazozukarvix ynusepcumemi, Aamamut, Kasaxcman
(E-mail: Aike_74@mail.ru, danaestai@mail.ru, gulaina.78@mail.ru)

MlapTThI TYpAe COTTAYABIH VFBIMBI MeH KYKBIKTBIK TaOMFAThI
JKOHIHAe

AngaTna. Kviamvicmuik cascammul mpancPopmayusiray xaziaitviida dac bocmandvieviian
aivlpy oporHdapoinda commarzandapdvl yemayovl i32iAeH0ipy, KbAMbICILIK, KOIAMBICHIbIK
amxapy — SAHHAMAAAPLL  CAAAAAPLINOAZLL  XAADIKAPAALK — KYKbIKMbK — akmiiepoi
UMNACHMAYUAAAY, OAAAMAALI NEHUMEHUUAPALIK eMeC CAHKUUAAAPOIH, KOADAHY ASCHIH
Kereiimy Ketinen epic aryda. Coa XKaHa KbIAMBICIILIK 3AHHAMAHBIH ICKe ACLIPbIAYLIMEH
«HIypMe mypeuiHOapbiHulH» Carbl A3aidol, AA OHOLIH He2i32l YAecl wapmmot mypoe commayool
KoAdanyea muecial. Illapmmol mypde commaydoit, Marbi30bIAbIZbL COA, KUIAMBLCHIBIALIKITbLH,
asarvIMeH ceHim MeH Yunimoapooly bIKNaAbIHbIH POAL Kyuietie 0molpoln, Xasaray cunantvl
e3zepedi. bya eszepicmep KbIAMbICHIbIK KY2UIH-CYpP2indi YHemOen KOADAHAMbIH, KASAHLIH
MaKOYpAeYULT bIKNAAbIH KeHIAdememin KYKblKmblk UHCMUmymmapooly KeMeziMeH xyseze
acamoti 60AA00L.

Hlapmmur mypde commaydviy KYKbIKmblK maduzamvl MaceAeci 3ar, ZblALIMbl Meopuschl
ascoinda  dayavt keskapacmap myodvpdv.. Cor Oipviveail Kkeskapacmapdovly, 00AMAYbl
Car0apolHan npaxmukaoa wapmmor mypde commay UHCMUMYMbIH KOAJAHY Hezi3depiH,
npodayusALK  0aKbiAaydd  COMMAAAHOAP  OPLIHOALIMbIN  UApMmAapdsl  mazativiioay,
COMMUIAVIKINGL K010, AAbIN  macmaydvl AHVIKMAY2A KAmolcmbvl  cypakmapovl  uieuLy
Kesinde xuvindoikmap myvinoayoa. OHuviy ycmine cOHgbl XKbIAJAPbL KAUMAAAN KbIAMDLIC
kacazandapdoiry dacoim 00ALiH uapmmol mypde commarzandap Kypan omop. A MyHbviH
0api uLapmmoL mypoe commay UHCMUMymuviH Xemirdipy MaceAecit e3eKmi emmnex.
Asmoprap Mmaxarada uwapmmul mypde commayodviy KYKulKmolk mabduzamoit Oypoic
anvikmayoviy, MeopusAbK  KaHe NPAKMUKAALK MAHBISOLIALIZLIH  ecKepin, Wapmmbl
mypode commay Y2ulMbl MeH OHLIH KYKbIKMblK maduzamvii Kapacmolpadol XaHe mypAai
Keskapacmapobl mardatiovl, COHIAll-ax wapmmol commayodol mazatibiHoay XaHe OHolH KYUiH
K010 Hezisdepin mycindipedi.

Tyinin cesaep: wapmmuvr mypde commay, e3ze 0e KbAMbICMUIK-KYKOIKIMLK biKNAA emy
uiapactt, 0AAAMa Xas3a, npooaAUUAALIK 0AKbIAAY, COIHAK MEP3IMI, WLapmImol mypoe commayout
KYULIH XO010.

DOIL: https://doi.org/10.32523/2616-6844-2023-144-3-80-93

KarnAaThlH iCKe acelpy eage >Kyprisiain
’KaTkaH pedOpMaHBIH OacThl OAFBITHI OOABII
TaOblaaapl.  OHBIH ~ YCTiHe,  KBIAMBICTBIK

KbIAMBICTBIK Cas1caT

isrizeHaipy OarbIThIHAQ AaMBIIl Keadedi. bya
cascaT >Ka3aHbIH 9/1€yMeTTiK OAKBIABIKTapbIH
asaliTyMeH SKOHe coTTaAraHAApPABIH
KYKBIKTapblH, OOCTaHABIKTapbl MeH 3aHABI
MyJ4JeAepiH KaMTaMachl3 eTy KasKeTTidiriMeH

JKa3aHbl i3TiaeHgipy 3aMaHayM KBLAMBICTBIK
aTKapy >KyleciHiH MaHBI3Abl Kypamaac 0eairi
caHaaaAbl, cebedi Oac OOCTaHABIFBIHAH AVIBIPY
OPHBI KBLAMBICTBIABIKIIEH KYpPecyAiH OHTallAbI
94ici 6oamaii Typ, COHAall-aK OHBIH TeK JKeKe
TyAfafa FaHa eMecC, TyTacTall KOfaM YIIIiH
Ae 91eyMeTTiK >KaFBIMCBLI3 3apJalTapsl Oap.

Dall1aHbICThI. Ax agam KYKBIKTapBbI
MeH OocTaHABIKTapBIHBIH DachIMABIFDI
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AypIp KBIAMBIC >KacaMaraH KbLAMBICKepAi
Dac OocTaHABIFBIHAH alibIpy MeMAeKeT YIIiH
AaBIKTH TaHAay eMec. OHBIH HoTVIKeciHAe
d4eyMeTTik OallaaHbICTap Y3i4ill, XaAbIKTLIH
AEHCayAbBIFbl, KOFaMJa MOpaabAblK KAMMaT
HamapAamnasl. DKOHOMMKAABIK  TYPFbIAAH
aaraHga Ja «Dac OOCTaHABIFBIHAH —aifbBIpy
OPHEBI KBLAMBICKEPAL OJaH 9pi KayilTi >KOAFa
casaThIH KpIMOAT paxat» [1, 187 6.].

KbLAMBICTBIK KOAEKCIIeH KapacThIpbLAFaH
KBLAMBICTBIK ~ >Kazadap  Kyliecinge  Oac
DocTaHABIFBIHAH alBIPYABIH OasaMa Typaepi
OapmIblAbIK, Oipak Ta OJAapAblH OapABIFEHI
Oipaeil mpakTmkaga KOAJaHBICKA Ie eMec.
bac GocranabIFbIHAH alibIpyMeH OailAaHBICTHI
eMec >Kazaslap COTTalfaH ajaMAbl ©3iHe TaHbIC
OopTajaH anblpMaiAbl, 91€yMeTTiK I1alijaAbl
DaltaaHBICTapBIH CaKTamAbI. Mymngai
’KazaJapAblH MaTepuaAAblK IIBIFBIHAAPBEL Aa
a3. Jece ge coT TaxXipubeciHae MapTTH Typae
coTray  TypiHAeri  KbIAMBICTBIK-KYKBIKTBIK
CcuUmaTTarbl IIapa Xui KoaJaHblaaabl. byran
KeJeci CTaTUCTUKaAbIK JAepeKkTep Ja4eA:
2018 >K. KBIAMBICTBIK KYKBIK OV3YIIIBIABIK,
xacaraHgapapiy 108290-niy 1196-1 mapTThI
Typae coTTaAraHAap (mpobanyAAbIK
Dakblaayaa); 2019 . 99508-H - 1880-i; 2020 k.
76519-ig, 2021 x. mnpoOanMAAbIK OakbliayAa
6oaran [2]. Kasipri yakbITTa KeaTipiareH
Oya JepexkTep MIApTTBl Typ4e COTTayAbIH
KBLAMBICTBIK-KYKBIKTBIK CHUIIATTaFbl MaHbI3AbI
IIapa eKeHAITiH KopceTeai.

[MapTTel  TYpae cOTTay  MHCTUTYTHI
KeITereHeAAepAIHKBLAMBICTBIKKOAEKCTepiHae
KapacThIpbldajbl >KoHe OAapAblH KYKBIKTBIK
Taburatel  opTypai.  Mpicaan,  AKII-g
KBLAMBICTBIK 3aHHaMachiHga (66.00-Oarr) -
npodaums, [senus KK-ae - maprrer ykiMm,
npobanys, I'@P KK (§56) - >kazaHbI HIapTTHI
Typde Keuinre kaaawipy, aa Iloapma KK-
Ae (66-Darr) - KBLAMBICTBIK TepreyAi ITapTThI
Typde Tokrary, Texikcran KK-ae (69-6am) —
>KazaHbl MIAPTTHI TypAe KoagaHOay >koHe T.O.
KaabllITap4a. KoAdaHbl1aAbl. by cypak merea
MeMAeKeTTePiHiH KbLAMBICTBIK 3aHHaMachIHAa
Oeariai Meamepae HaKTBl  KbLAMBICTBIK-
KYKBIKTBIK cunar aaraH, aa TMJ eaaepinge,
COA CUSKTBI OTAaHABIK, KLAMBICTBIK, 3aHHaMaja

achIpy4blH  >KOAJ4apbl MEH epeKIleaikTepi
KoHe T.0. TyciHikcis. Ic-Texxipubeae MyHaait
JKarJalija IapTThl TYPAe COTTayAbl KOAAAHY
Kail (popMaabAbl CHUIIAT aAbBII, COTTAAYIIIEI
>Ka3acblH HaKTHI ©TeyAeH OocaTblaabl.

I MoHiciHAe  aTaafaH  MHCTUTYT
yAanbl KeTiaAipiaill OTBIpFaHBIMEH opKe3
’KaHa IpoOaemasap TybIHAAII — OTBIPaAbI.
KoramMapIKk  KaThlHacTapAblH — 4aMybIMeH
apTTel  Typ4de cOTTayra Koa Oepyain
Herisgepi MeH IIIeKTepiH, IIapTThl Typae
coTTay  Ke3iHge  KOCBIMIIA  >Ka3adapAbl
KOAJaHy MYMKIiHAiIiH, OHBIH KYIIiH >KOIO
HerizgepiH >KoHe OCBl MHCTUTYTTBIH COT
IpaKTUKaChbIHAAFBl TUIMAIAITIH KaMTaMachl3
eTyiH KelOip MaceaeaepiH JKaHFBIPTY KaKeT-
ak. OzapablH KOIIIIiAiri 941 TOABIK IIeNIiATeH
KOK. COHABIKTaH IIApTTBl COTTayFa KaTBICTEI
imKi >KeHe CBIPTKBI KediciareH HopMaaap
KYJieci >KeTiaaipiain, 3aHHaMaAbIK JeHrerje
mentiMit Tabysl Tic. Ocpl aTaaraH XKarjaitaap
3epTTey TaKbIPBHIOBIHBIH ©3€KTiAiTiH aliKbIHAA
aaaAapl.

OaicTep MeH MaTepuaaaap

3eprrey OapbIChlHAQ KeJeci KeIleHA]
dAicTep KOAJaHBIAAThIH D0Aa4bl: pOpPMaAbABI-
AOIMKAaABIK XK9He AVaAeKTUKAABIK, A0TMKAaABIK
Oarasay, CTaTUCTUKAABIK, CaAbICTBIPMAaAbI-
KYKBIKTBIK, Oafasay, KYKBIKTBIK HOpMaJAapAbl
TaAKblAay.

Taakbiaay

Eaimizailg >kaansl KLAMBIC CaAacChIHAAFbI
3aHHaMachIHBIH KaabinTacy kesdeHi Kenecrik
3aHHaMaJdapMeH eTeHe OallAaHBICTHI OOAYBI
ceDenTi MapTThl COTTay MHCTUTYTBIHBIH AaMy
TapUXBIH Japajday KUbIHAAY.

HlapTThl COTTayABI ic-ToxXipubeae aarari
peT OKTAOph peBOAIOLMACBIHAH COH YKpanHa
Xaaplk  CexperapmaTbiHBIH — KayAbICBIMEH
KoagaHblaa Oacrarad. OHga coOT KiHo4iHi
IIapTThI COTTay¥Fa KYKblabl 0044b1. Keitin keae
04 1918 x. 7 nayprspiHgarer No2 Jexpernen
peraaMmentTeasi, ©Oipak CpIHaK  Mep3imi
HaKThlaaHOaFaHABIKTaH 9iaeT OpraHAapbhIHbIH
e34epi OeariaeinTin. Bya MHCTUTYTTBI AaMBITY
OappICBIHAQ IIAPTTHI COTTAyABIH IIapTTaphl

IIapTTBl  COTTAyAbIH oJA€yMeTTiK MoHiHe, aHbIKTaaAwl [3, 60 6.].

KYKBIKTBIK ~ TaOMFaThlHA KATBICTBI ~ HAKTEI 1922 SKBIAFBI PKOCP KK-inig
>kayann koK. CoiikeciHIlle, IIapTTBl Typ4de KaOblaZaHybIMeH IapTThl COTTay MHCTUTYTHI
COTTay Ke3iHJe )Xa3aHbIH MakcaTTapeiH xysere  KK-tig  «Kasa wmen eo3re ge Kopray
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A.P. buxanosa, 2.I1. Kenxubexosa, I.2K. Ocmanosa

IIIapajlapbIHBIH Typaepi» aTTel IV Oeaiminge
OPHBIFBIII, 3aH IbIFaPYIILIMEH IIapTThI COTTAY
>Kasa Typi peTiHge TaHblaAbl. COHBIMEH KaTap,
3aHga aaraml pet 3-teH 10 >KblaFa AeliH CbIHaK
Mepsimi Oearizenai. Ocpl Mepsim imriHge
TyAFa aAABIHFBIFA YKCac, He OipTeKTec KblAMBIC
’KacaraH 004ca, OHAa IIAPTTHl COTTAy KYIIiH
SKOATBIH.

Kenec Oaarpinbiy raapiMbel M. T'eandep,
IIapTTHI TypAe COTTaAFaH ajaM IpOoOalsAAbIK
Oakplaay TaJdanTapblH caKTamaca, OHBIH
KYIIi >KOMBIABII, IIAPTTBl Typ4e COTTayAbIH
«KaAfaH» OeaJiringe >kasa OpBIHJAaAyFa THicC
00AFaHABIKTaH IIaPTTHI TYpAe COTTayAbl XKasa
peTiHje KapacThpy Kepek, Aell Tycinaipeai [4,
426.].

Opi Kapait 1924 5xp1a4p1H 31 KazaHBIHAAFBI
«OgaxTeig xxoHe Ogakrac peciybankKalap bl
Herisri OacTayaapbIMeH» wapmmol Ccommay
Kasa  misimiHeH  aiviHvin - macmaivin, KK-
TiH «9OJeyMeTTiK KOpfay IlIapaJapbl >KoHe
oJapAbl KOAJaHy» TapayblHAa IIapTTHI
Typae MepsiMmiHeH OypbiH OocaTymeH Oipre
Kapaaanl (36,37-60.). MyHaa, 3aH IIbIFapyIIbI
IIapTThl COTTAyAblH KYKBIKTBIK TaOMFaThIH
YKiMal OpbIHAayAbIH epeKIlle TopTiOi peTiHae
TanbiAbl. CeOebi, IIapTThl COTTaAraH ajaMm
CbIHaK Mep3iMiHge >KaHa KBIAMBICTBIK ic-
opekeTke Oapmaca, OHBI >Ka3agaH IIAPTTHI
TypAae 0OCaThIAaThIH eAi.

1926 xx. PKOCP KK-ze mapTTsl coTTayfa
KaTBICTBI ©3repicTep Keaecigeit OarpiTTa opOiai.
KsrampicTeiK 3aHHamara cait, 1 >keiagan 10
>KBIAFa AeNiHTI ChIHaK Mep3iMiHJAe cOTTaAfaH
ajaM OHIIA ayblp eMeC >KaHa KbLAMBIC
JKacaraHbl YIIiH IIAapTTBl COTTayABIH KyIIIi
JKOIbIAATeIH 00a4b1. COT MyHAAl IIerriMre
KeATreH/e HerizAen Oepyi tuic [5]. MemaekerTig
>Kazaaay cascaThIHAA perpeccusHbIg
KyIlIeIOiMeH IIapTThl COTTayAbl ayblp KBLAMBIC
’KacaraHAapra KOA/JaHy¥a TUBIM CaAbIHABI [6].

Keszexkti 1959 x. KasCPO KK-ae 0ac
OoCTaHABIFBIHAH alIBIPy He TY3ey KYMBICTaphl
YIIiH Je IIapTTel TypAe COTTay MYMKIiH
6o0aapr [7]. IlaprTel coTTay ic-Texxipudeae
’Kaza MaKcaTTapblHa KOAXKeTKi3yre bIKIIaa eTe
Dacraapbl.

1982 SKBLAABIH 26 nriaaeciHaeri
«KBIAMBICTBIK ~ >KoHe  eHOeKIIeH  Tysey
3aHHaMa/lapbiH XeTiaaipy Typaabl»
CCPO JKorapnr Kenec IIpesuauyMbIiHbIH
JKapapIFpIMEeH IIapTTBl COTTayAbl Kajdaralay

KYIIeNTiAill, IIapTThl COTTay YyaKbIThIHAA
KOAJaHBIAATbIH KOCBIMINIA >Kasalap CaHEI
koberai.

[MapTTel  TYpae coTTay MoaceaeciHe
1997 xwprarsr KP KK-HiH 63-0a0b1 apHaAABIL.
3aHHaMara cail, 9CKepy KbI3MeT OOIIbIHIIA
IIIeKTeY, bac OocTaHABIFBIHAH anpIpy
’)KazaJapblHa COTTaAfaH ajaM  >Ka3acblH
eTeMeli-aK Ty3eAyi MyMKiH AeTeH TY>KbIpbIMFa
Ke/e aaca, OHJA COT LIAPTTBL COTTAy Typaabl
KayABbl IIIBIFapa aAaThH 004451 [8].

Ax enai 2014 xprarer KK-xe mpoOGarims
MHCTUTYTBI ~ KOCBIABINL,  IIapTTBI  Typae
coTTaAraHjap  IpoOauMAABIK — OakblaayFa
aapiHaTBIH 00agpl.  bipax Ta KP KK-Hig
63-0a0pIHga IIApPTTEl TYPAe COTTayAbIH MoHI
aliKbpIHAaAMAM Kaaasl [9].

Kp1AMBICTBIK 3aHHaMaJapAaFrbl
IIapTTBl  COTTay  TypaAbl  HOpMaJapra
JKacaAraH KbICKallla IIOAyAaH COH, aTalfaH
MHCTUTYTTBIH Y3aK TapUXU gaMy IIpoIjeciHeH
SKaHFBIPTBLABIIL KeTiAAipie OTHIPEIII OTKeHiHe
KO3 >KeTKizeMis. Azaliga, ITapTThl COTTayAbIH
KYKBIKTBIK TaOMFaThl, MoHI Mocedeci a4l ae
sepaeaeyai Kaxer ereai. COHABIKTaH FHLABIMU
eHOeKTepJeri  FaabIMAapAbIH  IIiKipaepiHe
Ke3eK Oepcex.

byringe raapiMaapabiy Oip TOOBI uiapmmnivi
commaydbl KbAMUbICIbIK kaA3a pemitde KapayAbl
Koadanasl. Meicaast TV, DpxuryesaHbIH
IalbIMaybIHIIIa, KYKBIKTBIK ~ TaOMFaTHI
JKafblHaH IMapTThl COTTAy >Kaszara >KaTaAbl
JKoHe OHBIH OapablK OeAriepiH memaeHeai,
J)Kasa MaKCaTBIH >Ky3ere acblpadbl >KoHe
OHBIH MoHiHI KypaliAbl, COA CeOeIlTi IapTThI
COTTay MHCTUTYTBIHAH Oac TapThIIl, OHBIH
Dasamacsl peTiHJe KaHa >kKas3a TYpPiH — CbIHaK
MepsiMiH enrisren >xen [10, 7 ©.]. IlapTrer
coTTay >Kasa Ti3iMaepiHiH KaTapbiHa O0AFaH A
OHBI CaHKIMACH Dac OOCTaHABIFBIHAH aVIBIPy
>Ka3achbIHBIH >KOFapbhl Mep3imi cerid >KblajaH
acrtanteiH - KK-mig  Epexme  Oeaimingeri
Oantapda  OPHBIKKAHEI opuiHABL.  bya
epexkere cal, LIAPTTBl COTTAyABbl aca aybIp
KBbLAMBICTap¥a KOAAaHblAMali/bl 5KoHe IapTThI
corray (chIHaK Mep3imi) TaralibIHAaAaThIH
KBIAMBICTapAbIH KaTapbl HaKThlAaHaAbl. ChIHAK
Mep3imi TypiHJAeri >Kasa KapacThIPBLAFaH
KBIAMBICTapAbl >KacaFaHbl YIITiH Ty AFaHbl KiHa.A1
Aell TaHy ILIApTTBl COTTay4bl KOAAAHYABIH
Herisi caHaaaAbl. bipak corraaran agamra 6ya
JKasaHbl KOAJaHFaH Ke3Je >Kasda MakKcaTbIHa
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KO/AXKEeTKi3y MYMKIHAITIH pacTaliTbIH HaKThI
AepeKTepAiH SKUBIHTLIFB 00Aybl MaHbI3ABI [11,
93,94 66.].

FerapiMu enOekTepge IapTTHI COTTayAbl

kasawoly;,  mypi  peminde  Kapayza — Kapchl
mikipaepai  kesgecripe  aaambiz - (HO.B.
brimescknit  men  AJI. Mapnes). Oaap:

«[MapTTsl Typ4e cOTTayAbl >Ka3aHbIH epeKlile
Typi peTiHAe KapaliTBIH  FaAbIMAapAbIH
Aaaeajepl OKeTKiAiKci3, ©JTKeHi KiHaaire
Dac OocTaHABIFBIHAH aifbIpy TYpiHAeTi >kKasa
Typi TaralBIHAAABIN, OHBI IIAPTTHl TYypAe
eTey Typaabl YKiM KaOblagaHaawl. Erep
KapacThIpbIAFaH Ke3KapacThl AYPBIC  Jell
Taricak, oHAa coa Oip KBLAMBIC YIIIiH KiHaAire
eKi peT >Kasa KOAJaHbLAaAbl JereH co3 [12,
68 ©0.]. Aa 0Oya KBIAMBICTBIK KYKBIKTBIK
KaruAaThIHa KANIIIbl KeAeAd.

Aa CM. Paxmeros, ®.P. AxmessxkaHOB
CBIHABI OTaHABIK FaAbIMAAp IIApPTTHl COTTAy
MHCTUTYTBIHaH Oac TapTHIII, OHBI 00CTAHIbIKHIbL
uexmey Kasacvl yzuimolmer Kocyovl YCbIHAABL.
Cebebi, OOCTaHABIKTBI IIIEKTey >Ka3achl —
merea  ToXipmOeciHgeri  IpoOalVsSHBIH
aHaaorsl TaHblaaabl [13, 35-36 00.] Mynaa
FaAbIMAAp, MIAPTTHI COTTaYABIH IIPOOALIIABIK
Dakblaay epekelepiHe call KeAeTiHiH >KoHe
OHBIH  OOCTAHABIKTBI ~ IIeKTey  >Ka3acblH
opbIHAAY TopTiOiMeH Oipaell 0OAaTHIHABIFLIH
HeTi3re aaaabl. JKoHe KBIAMBICTBHIK, HOPMaHBIH
caHKIMsAAapbIiHAA OyA OOCTaHABIKTHI IIIEKTey
’Kazacel 0ac  OOCTaHABIFBIHAH — aliBIPYAbIH
Dasama Typi peTiHAe KeATipiaeTiHiH arar
KeTeAl.

3aH oaeOmeTTepiHge IAPTTBL Typdae
coTTay >kasanvl emeydit epexuie mapmioi,
IIapTTHI TYpAe YKiMAl OpbIHAaMay OaFbIThIHAA
Aa tyciHgipizeai (9.Keasakos, H.®. Cassus,
M.A., E¢umos) [14, 19 6; 6 6.]. MyHaa maceae,
LIapTTBl TypAe COTTay Ke3iHde >Ka3aHbIH
KaJall KepiHic TabaTBIHABIFBIH aHBIKTayJa
0oablll TypfaH >XOK. Erep maprtrsl Typae
coTTay Ke3iHJe YKiM OopBIHAaAMaMThIH 00/ca,
OHJa >Ka3aHbl OPBIHAAYABIH KaHAAll epeKIle
TOpTiOi Typaasl anTyra 60aaani? [15, 35 0.].

Kezeci Oip maitbiMgayga, IapTThl TypAae
COTTay COMm mazaiviHdazan xKasarol koAdanoay
Jdenn Tycinaipiaeai [16, 201 ©.]. bipax Ta
IIapTTHl TypAe COTTaAfaH ajaMfa >KYKTeATeH
MiHAeTTepAi caKTaMaraH >Kafjaiidapda COT
TaralblHAAaFaH >kKa3aHbIH (0ac OOCTaHABIFEIHAH
alipIpyfa COTTaAfaH KiHo4i agaM ChIHaK

Mep3imi Ke3iHJe >KaHa KacaKaHa KbLAMBIC
>Kacaybl) KOA4aHbLAaTBIHBIH A€ eCKepIreH JKOH.
FaapiMAap TOOBI IAPTTHI Ty pAe COTTAyAbIH
KYKBIKTBIK ~TaOMFATBIH KA3AHO!  KOADAHYObI
Kelinze Kardvlpy peTiHae ae Kapayasl [17, 69
0.]. bipak Ta >KaszaHBl KOAAAaHYABl KelliHre
KaaABIpy ©3iHAIK epekIlleaikTepre me, 04
COTTa/AfaH aJdaMHBIH >KeKe/ereH caHaTTapblHa
FaHa KOAJAaHBIAYBl MYMKIiH, MBICaAbl, KYKTi
alieare, acplpayblHaa Kac Oaaacsl Oap azamaap
xoHe T1.0. (KP KK-HiH 74-0a0bl), aa mIapTThI
Typd4e coTTayAa MyHAall IIeKTey JKOK.
«JKazaHsl opbpIHAAY», «Ka3aHbI KOAJAHY»,

«KaszaHbl ©Tey» YFBIMJaphl MaTepuaaAbIK
HOpMaHBIH  MaTepuAM3alMsAaHybl,  icKe
aceIppldy  ypaiciMen — OallaaHBICTBHL.  Aa
«KasaHbpl  KeliHre  Kaaaplpy»  TepMMUHI

>KazaHblH Oeariai Oip yaKbIT KOAJ4aHbLAMAIL,
Oipak KeiliH MiHAeTTI TypAe >KaAFachlH
TabaTbIHBIH Oiagipeai. Erep corrasran agam
Oac DocTaHABIFBIHAH aliBIPYABI IIAPTTHI TYpAe
OTeNTIH CBpIHAK Mep3iMi Ke3eHiHAe >KaHa
KacakaHa KbIAMBIC JKacamaca, OHA4a YKiMMeH
Oearizenren ©Oac OOCTaHABIFBIHAH — alBIPy
>Kaszacel oppiHgaAManabl. COHABIKTaH IIapTThI
TypAe COTTayAbl >Ka3aHbl KOAJaHyAbl KelfiHre
KaAABIPY Aell TyCiHyTe KeAMeAl.

Teopusiga KaHaau aa apHaibl
MiHAETTepAiH KYKTeAiHyi, He )XyKTeaiHOeyiHe
Kapail >KasagaH OocaTyAbl IIapTThl >KoHe
maprced3 Jen 0Oeaeai (A.D. JKaamHckmit).
Aaramikpl TOIKa IIapTTHl TypAde Mep3iMiHeH
OypbIiH DocaTy MeH >KasaHBl ©TeyJi KelliHre
KaAApIpy  >KaTaAbl. Exinmmi TOIITAaFbI
’KasagaH OocaTy IIapTChI3 >KoHe TYIIKiAiKTi
Ooasmm canazagpr [18]. C.B. AbsSIKOHOBTHIH

[19, 8 ©.] HA. Aypmanosteiy [20, 9
0., IO.M. Tkaueckmuiiaig [21, 20 6.],
H.C MaaoaeTkmHaHbIH [22, 171 6.]
eHOeKTepiHeH IIapTTEI TypAe COTTayAbl

kasadan (ne emeyder) Oocamydvir, Oip mypi
peTiHge  KapacThIpaThIH MiKipaepai Kepe
aaaMbl3.

B.A. HoBMKOB Ta MYHBI KBIAMBICTBIK
’KaszagaH 00caTyAbIH Typi peTiHAe Kaparl, OHbI
KBIAMBICTBl aJAFalll peT >KacaraHAapra, OHIIA
aybIp eMec JKoHe OpTalla KblLAMBICTapFa FaHa
KOAJaHy KakeT, ce0e0i Oy coTTaaraHasamMmaap
JKacaraH ic-opeKeTiHe IIIbIH ©KiHe adaabl KoHe
KBIAMBICTBIK >KayaIlThIABIKKA TapTy OAapAbIH
Ty3eAyiHe BIKIIaA eTe MYMKIHAIr >KOoraphl,
Jerr ecerrreiiai [23, 68 ©.]. Paceinaa ga cOHFbI
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mikipiMeH TOABIK Keaice aaambI3, ceOebi
COTTa/AfaH aJZaMHBIH IIBIH ©KiHe alybl OHBIH
Ty3eay MYMKIHAITIHIH aAfaIlikbl, MaHbI3/AbI
Oearici boaaapl.

Anaiiga, XasagaH OocaTy KesiHJe >Kasza
KO/AJ4aHbLAMAllAbL, A HIapTTH TYPAe COTTaAFaH
Ke3Je >Kasza TaraliblHAada/bl, OpBIHAaAMay
MYMKiHAITi 0OAaTBIHBIH yYMBbITIIAFaH >KOH.
JlFHM, MYHAAQ IIapTTBl COTTaAfaH ajaMfa
coTreH OeAaridereH TaJamnTap caKraaMail
KYKBIK OY3YIIBIABIK >KacalfaH >Kafdalija
aAfalIKbl TaraliblHAAAfaH >Ka3a OpbIHAAAYFa
>KaTaapl.

Ko1AMBICTBIK >KayaIrThlABIKTHI icke
achIpyAbIH Oy HBICAaHBI KOFaM, MeMAeKeT KoHe
CcOoTTaAfaH aZaMHBIH ©31 YIIiH TeK «Ka3aHbI
eTeyaeH popMaabAbl OOCATLIAYBI» FaHa eMec,
3aHABI JKOHe e3relepdiH KYKbIKTapbl MeH
3aHABl MyJgedepiH, KYKBIKKa cail >XXypic-
TYPBICBIH KypMeTTey PyXbIHAa KbIAMBICKePAiH
Ty3eAyi MeH KaliTa TopOueAeHyiHiH IIbIHAIbI
Kypaanl 0oaaasl [24, 110 6.].

ConbIMeH KaTap, FblABIMJAA 3epTTey
IIoHIHIH  KYKBIKTBIK ~ TaOMFaTBl ~ >KallAbl
Keaecigeit e 6arpIT Oap. KiHoaire KbIAMBICTBIK
KazagaH Oesek 0Oacka Ja KBIAMBICTBIK-
KYKBIKTBIK BIKITaA eTeTeTiH >koaJdap Oeariai.
bya esre ae KbLAMBICTBIK-KYKBIKTBIK BIKIIAA
eTy IIapaJapbl CcOT ToaXipuOeciHae >Kasa
TaraliblHAAFaHAQ, KayallTBIABIKTaH, KazalaH
OocaTkaHAa KoAJaHblAyFa >KaTaAbl. IllapTTer
Typ4e COTTay KBIAMBICTBIK-KYKBIKTBIK BIKIIAA
€Tyl eKeHi aHBIK, TeK Heri3Iri KYKBIKTBIK
BIKIIaA eTy IIapackl eMec.

OraHABIK  KBIAMBICTBIK,  KbIAMBICTBIK-
aTKapy 3aHHaMaJapblHJa  «e3re e
KBLAMBICTBIK, pIKITa/ eTy  IapaJapbl»

YFBIMBIHA TYCiHIK Oepiameiigi, Typaepi ae
OearizeHOereH, TYCiHIKTeMeHi TeK FBIABIMU
eHOeKTepJeH KepeMis. MpeIcazbr A.T.
baricenToBa, ©3re A€ KbLAMBICTBIK-KYKBIKTBIK
BIKIIaA eTy IlapaJaphl - Oy COTTHIH KiHaAiHiH
TYAFachblH >KoHe (HeMece) >KacaAfaH KayilTi
ic-opeKkeTiHiH MoH->KallbIH >KoHe KBIAMBICTBIK
3aHHaMaHBIH MiHgeTTepin eckepin, KK-ren
KapacTelpblaraH 0aJamaabl >kaza peTiHge
HemMece KasaMeH Oipre KoOAJ4aHBLAATHIH
MeMAEKeTTiK BIKIIad eTeTiH MaxOypaey
IIlapaJdapbl, JereH aHbBIKTaMa Oepedi. Opi
Kapail aBTOp, KBLAMBICTBIK-KYKBIKTBIK BIKITaA
eTy I1apaJapblH XaAnbl (LIapTTH Ty PAe COTTay,
JKa3aHBl OTeyAeH IIapTTH TypAde Mep3iMiHeH

OypeIH OocaTy, >kKa3aHBIH ©TeAMereH 0©AiriH
Ka3aHBIH ~ HEFYPABIM  JKeHia  TypiMeH
aybICTBIPY) >KoHe apHaiibl (KYKTi olieajepain
>KoHe XKac Dasaaaprl Oap alieajepAiH KoHe JKac
DazasapblH >KaAFbI3 ©3i TopOMesern OThIpFaH
epAepAaiH >Ka3acelH O©TeyiH KelliHTe KaaabIpy,
TOTeHIIle >Kargaiidap caagapblHaH >Ka3achblH
OTeyiH KelliHre KaaAAbIpy, MeAUIIMHAABIK
CHUIIaTTaFrbl MaXKOYpaey Iapaaaphl, TopOmMeaik
BIKIIaA eTyAiH MaxOypaey Iapadapsl) Jerl
TOIITACThIPaAbL. SIFHM, IAaPTTRITY PAE COTTay AbI
032¢ 0e KAANDl KBIAMUICIOIK-KYKbIKIMbIK bIKNnaA
emy uiapacvina KaTKpi3raH [25, 8 6.]. My#naaix
ycTanbeMAbl O30ekcTan Pecrrybamkace! KYKBIK
Koagany Toxipuodecinen (KAK-niy 174-6a06m1)
Ke3JecTipe aaaMbI3 [26].

[lapTTel COTTAyablH MOAeAiHe KeAcek,
1997 x. KP KK-we (63-Oamteiy 3-0.) carij,
COTTaAraH ajaM >KachlHa, AeHCayAbIFbIHA
DallaaHBICTBI HeMece CaABICTHIPMAALI
Typde KayillTi emMec  KbIAMBICH  VIIIH
epekile OaKblaayabl KaskeT eTIIereHAiKTeH,
OJapra  KAaCCUKAABIK  YATijeri  IIapTThI
corray OeAariZeHreH egi, aa IIPOOALINSAABIK
MOeAbJeri IapTThl COTTay COTTaAFaH ajaMra
MiHAeTTep >KYKTelai. MbIcaabl, TypaKThl
MEKeH->KaliblH, >XYMBIC OPHBIH, OKY OpPBIH
apHaiipl OaKplAayIIbl MeMeAeKeTTiK OpraHra
xabapaamail aybICThIpy; OeATrileHreH OpbIHFa
DapMay; MacKyHeMAiKTeH, HalllaKOpABIKTaH,
YBITKYMapAbIKTaH, CO3 aypyblHaH Hemece
AUTB/KUTC-ten emaeay KypcChlHaH oTy;
orbachiHa MaTepuaaAblk KOMEK KepceTy.
Cor  KBIAMBICKEPAiH  >Keke  OacBhIHAAFEI
epeKIIeAikrepai eckepe OTBIPBII, COTTaAFaH
ajaMra araaraHgapgaH 0Oeaek, esre je
MiHAeTTepAl >KyKTeit aaraH [27].

2014 >xwrarer KK-te 3aH ImIbrrapymeiMeH
TeK IIpOo0alAABIK MOAeAbAeTi ITapTThl COTTay
KapacThIpbLAaAbL.

IMapTTel  TYpAe  coTray  TypiHgeri
KBLAMBICTBIK-KYKBIKTBIK ~ IIapaHbl  KOAJAaHY
YUIiH 3aHHaMara cali, TyAraHblH OoJalllakTa
Ty3eAill KeTeTiHAIriHe COTTBIH CceHiMAl 00AybI
JKeTKiAIKTi. SIFHM, cOT KiHoAiHiH 0.0. ambIpy
>Ka3achlH HaKThl OTeMeli-aK, Ty3eAyi MYMKiH
AereH IeNIiMre KeaAyi YIIH KaXeT jgaaeaai
ACPEeKTepPAiH >KMBIHTLIFBI

IIapTThl COTTayAbl KOAAAHYABIH HeTi3iH

Kypanapl.
KbrampIcThIK 3aHHaMaja IIapTTHI
COTTayAbl KOAJaHy  YIIH  Keaecigen
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IIeKTeyAep  KOMblAaabl:  «1)  IIapTTHI
corray Dac DocTaHABIKTaH anbIpy
JKa3acChIHBIH OpHBbIHA; 2) 0.0.a. >Ka3achIHBIH
yaKbITbIHA OearideHeai; 3) KbLAMBICTapABIH
KallTaJaHyblHa, KayillTi KaliTadaHyfa, aca
ayslp, cblOaiidac >KeMKOPABIK, TePPOPUCTIK,
HKCTPEMICTIK, TOIIIIEeH aTKapblAFaH,
KoMeJeTKe  TOAMaraHAAPABIH  KBIHBICTBIK
THUicHeyIIiAirine Kapchl KbLAMbICTap¥a KaThIChI
KOK (0ya 14-18-ri koaMeaeTKe ToAMaraHAapPABL
KOocItaraHaa)» [9].

Cor HIaPTTHL Typ4e COTTayAbl
TaraliplHAAFaHAA >KacaAblHFAaH KbIAMBICTBIH
CHUIIaThl MeH JdpekeciHe KiHoAiHIH >Keke
OaceIHa, He KbILAMBICTBIH CUITaThIHA
DallaaHBICTBl  >KeHiAJeTeTiH MoH-Xalldapra
cylieHe a/AaTBIHABIFBI SKaviAbI KK-T1ix
63-0abpiHga >kaamllbl HycKaMa Oepiaeai.
bya HOpMaja esresen IIeKTeyaep
KapacTeIpbLAMaraH, TilTi ITApTTHl COTTAaAFaH
asaMHBIH KbIAMBICTBI JKacaraHbIHa OKIHeTiHAiT1
Taaan eriamerniai, He ©0.0.a. >Ka3acbIHbBIH
>KOFaphl IIeri Je apHaiibl KepceTiaMmereH. Aa
JaMbpIFaH OaTbic MeMAeKeTTepde IIapTTHI
Typde coTTayAbl KOAJ4aHy Hemece YKiMiHiH
OpLIHAAaAy MYMKiHAiriHe KaTaa IIeKTeyaep
KapacThIpblaFaH. MpbIcaanl, Kelbip eagepae
0.0. aibIpy >Ka3achbIHBIH >KOFap¥hl INeri eKi
XplagaH  korapbl  (Mcnamms, — Ascrpms,
seiniapus) ©0oaca, aa eHAl KelnbipiHge
ceria >KplAZaH acca IIapTTBl TypAe cOTTay
koadaubramarigsl (Peceir KK).

Faapmaapapin, IeHUTeHITMapABIK,
Kylte CaAachbIHAAFBI MaMaHAapAbIH
IiKipiHIlle, KblAMBICKepAepre >KaKChl BIKIIa
eTy4iH OHTallapl Kypaabl 0Ooaa Typa Oac
DocTaHABIFBIHAH aliBIPY >Ka3achl KYKBIK KOPFay
OpraHJapblHaH ToyeACi3 HaKTBl >KaFbIMCBI3
caagapapl Tyapipaabl. Ocel opaiiga, 0.0.a.
Mep3iMaepiH KbICKapTa OTBIPBIN, Kayilci3aik
MeKeMeAepiHeri coTTaaraHAapAbIH CaHBIH 5-7
KB iITiHAe eKi-yII ece azaiiTyra 00AaAbl, Aell
eCeITeNnTiH miKipaepai KYKBIK CaaaCblHAAFBI
eHOeKTepJeH KesJecTipe aaaMbI3 [28, 425-426
0.].

bisdiry  otiomuisuia, wapmmor  commayool
mex oH MiHe3demeze ue, OHULA AYLIp eMec,
opmaula  KoIAMBIC — KACAAHIAP — YULIH  KoHe
bac  OocmandvizbinaM — AULIPY  KASACLIHLLH,
koeapor uiezi 8 KbiAdan acnaimoindapea eama

COTTBIH MYHJail YKiMiH >XKa3achl3 Kaady Aell
KaObla4am, KaliTa KbLAMBICTBHIK JKOAFa TYCYiH
>Ka/AFacThIpaAbl.

HlapTTel cOTTaaraH ajaMmra 3aHMeH
KO34eAreH TOPTilIeH NpodalunsaaAbIK OaKblaay
coTIleH OearizeHin (Ockl Mep3iMm imrHAe 04
COTTaAfaH CaHaJaAbl), IIAPTTHI COTTAyAbIH
KYIIH KOOI  KaTepiMeH  HIpoOamusaAbIK
Dakplaay epeskelepiH cakTaybl Tic 00Aajbl.
Cor TaraillbIHAAWTBIH CBIHAK Mep3iMiHig
MeAIepi mpobannsaAbK 6akblaay Mep3iMiMeH
ecenTeaineai.

Ocpr MepsiM  immiHAe — KBIAMBICTBIK
HOpPMaMeH OeariaeHreH HIapTTapAbIH
OpbIH/Aa/AMayHhl, SIFHU IIapTThI
COTTaAraHAAPABIH Ty3eAMeTreHAITiH

pacranTteiH  ¢akTizepaiy 00AyBl IIaPTTHI
COTTayABIH KYIIIiH >KOIOFfa Heri3 00AaAbl:

KK-min  64-06a6vinviry  1-06erizi  OotiviHiua,
COTIIEeH OearisaeHren MiHgeTTepAiH
OpBIHAAAYBIMEH, SFHU CBIHAK Mep3imiHge
LIapPTTBl TypAe COTTaAfaH aJaMHBIH TYy3ealy
MYMKIHAIT A94ea4eHyiMeH Mep3iMHIH KeM
AereHJe >KapThIChI ©TKeH COH IIPpOo0alsABIK
Oakblaay OpPTaHBIHBIH YCBIHYBIMEH wUiapmimol
commaydviy, Kyuii xouviavin (0ya 15.08.2014
k. KP IIM No511 OyiipbIFblHAAQ ailThIAFaH),
COTTBIABIK aABIHBIII TacTaAaAbl;

KK-min  64-6abviHviy 2-06AiziHe  calikec,
LIaPTTHL COTTayABIH KYIIi CaKTaAblll, ODaKbLAay
Mep3iMi y3apThldalbl, erep ge:

- KOFaMABIK TOPTIIIKe, MMAaHABIABIKKA
KapChl, KoMeaeTKe TO/AMaraHAapPABIH
KYKBIKTapblHa,  >KeKe  adaMfa  Kapchl,
0TOACBIABIK-TYPMBICTBIK KaTbIHacTap
Cca/ZachlHAAFBI OKIMIITiAIK KYKBIK
Oy3yIIBIABIKTap >Kacaca,

- DAEKTPOHABIK 0Oakblaay KypaaAblH

3aKpIMJaFaHBl, He Jd1eAcCi3 cebernTepMeH
Ke/MereH, He eCKepTIell TYPFBIABIKTHL JKepiH
ayBICTBIPCa,

- KbBLAMBICTBIK Tepic KbIABIK >Kacaca [9].

Cor ocel ©Oakpliaay Meps3iMiH  co3y
MYMKIiHAITI KapacTBIpbLATaH peTTe TYAFaHEI
IIapTTHI COTTal OTBIPHIIL, YKiMJe eKi Mep3iMAi

KopceTeai: OeaAriazeHreH >Kasa  Mep3iwmi;
IpoOanNAABIK OaKblAay Mep3iMi.
KK-miy ~ 64-6abvinotyy — 3-Oeaizite  cail,

coTr OearizereH MiHAeTTepAi epeceKTepAiH
cakramaysl, KK-1ig 64-0a0bIHBIH 2-0. KYKBIK

KoAdanear xken. CeOeOi, ©3iHIH KBIAMBICTBIK  OY3YIIBIABIKTapABI KaliTalaysl ceOerITi
ic-opekeTiHe ©KIiHOeNTIH coTTadraH ajamJap  HOpoOaIsAABIK Dakblaay OpraHbIHBIH
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YCBIHYBIMEH — wapmmbul — commayovlt,  Kyuli
JKOTIbIADITN, AAFAIIIKBI KBLAMBICHI yIIiH
OeAriZeHreH XKa3a OpbIHAAAyFa )KaTaAbl (KayAbl
IIBIFapadbl), ad KoMeJeTKe ToAMaraHAapra
aTaAfaH >Kafjaiiga MpoOalnmAAbIK Oakblaay 1
>KblAJaH KeII eMeC Mep3imre y3apTbliaAbl.

KK-min  64-06a6virviry, 4-06erizi  OotiviHiua,
IpOoOalMsAABIK, DakbLaay yaKBITbIHAA
epecekTep - abalichl3ja KBLAMBIC He OHIIIA
aybpIp eMec KacakaHa KbLAMBIC >Kacaca, aa 18-
re ToAMaraHAap OHINIa ayblp eMec Hemece
ayBIPABIFBI OpTallla KBLAMBIC JKacaca, COT XKaHa
KBIAMBIC YIIIiH JKas3a TaralibIHAay OapBICHIHAA
wapmmor mypde commayovit Kyuti xo0a0vl, He
OHBI Kyutitde kardvipadui [9].

bipinmi  >karzaiiga, COT  aAFaIlIKbI
KBIAMBICHI YIIIH INapTThl COTTayAbIH KYIIiH
JKOSIABL Aa, TeK >KaHa KBIAMBICHI YIIiH >Kasa
TaraliblHAaiApl.  bBip Kaparanga, uapmmol
commazar adamMHbl, AAAUKbl KUAMUICIbIK iC-
apexemi Yulin KyKblkmolk Hamuxe 00AMaMThIH
CBIHABI KOpiHeai.

Exinmii  >kargaiiga  KepiciHIe, — SIFHU
MIApTTBl COTTay KYIIiHAe KaAAbIPbLAFaH
JKarJaliga cOTTaAfaH ajaMfa HPOOaIMsAABIK
Dakplaay Ke3eHiHAe J)KaHa KbIAMBIC )KacaraHHaH
COH COTIIeH MIapTTBl COTTay CaKTaAblHa
OTBIPBII, >KaHa KBbIAMBICH VIIiH >Ka3achbl
beariaeneai (KK-tix 64-6a0bIHbIH 4-0.-1i).

Keaeci maceae. HlapTTel Typde cOTTayAbIH
KYIli Kail Ke3je OSKOWMBIABII, Kail Ke3je
KYIIiHAe  KaJdaTblHBIHA, IIAPTTBEL  Typae
coTTaAfaH ajaM KayiTalall KbIAMBIC >KacaraH
peTTe COTIIeH OHBIH aAFaIIKbl KbIAMBICDHI VIITiH
OeAriZeHreH IMapTTHl TYpAe COTTayAbIH KYIIIiH
JKOIOfa HeHiH ceOerrri 0OJaTbhIHBIHA Ke/ACeK.
Erep >kaHa KplAMBIC yIHIiH 0.0.a. >Kasacel
TarayblHAaAaThIH 0o0AcCa, OHJAA  aAFAIKbI
KBIAMBICEI YIIIiH OeArieHreH IapTThl Typae
COTTayABIH KYIIi >KOMBLAaAbl Aad, aAFAIIKBI
JK9He COHFBI KBIAMBICTApbl YIIiH YKiMAepAiH
SKVIBIHTBIFBI OOVIBIHIIIA Ka3a TaFaliblHAaAaAbl.

A2, erep >kaHa KbIAMBICHI YIIIiH KOFaMHaH
OKIIlayJayMeH OallAaHBICTBI eMecC >Kasaslap
OearizeHerin 0oaca, OHJAa IIapTTHl Typae
coTTay KylIiHJAe KaAABIPbLAaThIHBI aHBIK,.

Cor KiHoAl aafalll KbLAMBIC >KacaraHbI
YIIiH IIapTTHl TypAe COTTayAbl OeArizereHge
KK-tig 63-6a0biHaarer  (Ochl  OamTeiy  3-0.-
HiH 2-a03. KOCIIaraHAa) KaAIlbl epekeaepre,

COTTay4pl KYIIiHAe KaaAbIpy, MpoOaImsABIK
Dakplaay MepsiMmiH y3apTkaH >Kardaiga KK-
TiH 64-0a0bIHLBIH 2,3,4-0. apHaiibl epexkeaepre
cylieHeai.

KK-min  64-6abvirviry  5-0eriziHe  calikec,
epeceKk LMIAPTTHl COTTaAFaH ajaM - aybIPABIFLI
opTallla KacakaHa, ayblp HeMece aca aybIp
KBLAMBIC JKacaca, aa 18-re Toamaranaap - aybIp
HeMece aca ayblp KblLAMBIC Kacaca [9], aaraliker
yKiM OOJBIHIIIA IIAPTTBI COTTAyABIH KYIIIi
JKOWBIABII, YKiMAEPAiH SKMBIHTBHIFBI OOJBIHIIIA
XKazajdap TOABIK HeMece illiHapa KOCBLAYBI
myMKiH. [IlapTTer TYpAae coTTay KOoAsaHFaHFa
AeVliH TyAFaHBIH KBbIAMBICKA KaTBICTBLABIFBL
aHBIKTaAbIII, IIapTThI COTTayABIH KYIIIiH >KOIOFa
Heris 0Ooamaca HeMmece OipHelle yKimaepai
KoCy KakeT Ooamaca, oHAa opOip yKimJeri
’Ka3a Deaek oprIHAaAyFa JKaTaabl [29].

IIetea ToXKipubeciHe Kapacak,
COTTalfaH ajaMfa LIAPTTBI COTTAyAbIH KYIIIi
Mpo0anMAABIK ©Oakblday YaKbITbIHAA TIiITi
MapABIMCBI3 KYKBIK OyY3yILIBLABIKTApABI
>KacaraHHBIH ©3iHAe KOMbIlAaAbl. A1 OTaHABIK
3aH IOBIFAPYIIBl  MYHJAA  >Karjaiaapaa
JKeHiAAiK TaHbITagbl. JKorapblga alThIABII
ketkeHzen1, KP KK-uing 64-0a0s1ab1H 4-00.4iriHe
caif, 3aH IIBIFapYIIbl COTTaA¥aH a/aMHbIH
IpoOAUMAABIK Oakblday YakbITBIHAA >KaHa
KBLAMBICHI YIITiH Ka3a TaralibIHAay OapBIChIHAA
LIapTTHl Typde COTTayAblH KYIIIH KOIO, He
OHBI KYIIiHAe KaaABIpy TypiHgeri Oasama
MYMKiHAIKTepAi KapacTeIpabl.

bisaiy  maipiMaaybIMBbI3IIa, — IIaPTTHI
cOoTTaAraHAapfa HpoOalMAABIK  Oakplaay
yaKBITBIHAQ COTIIEH OeATrideHreH >XOFapblga
alTblAFaHAall ~MiHAeTTepAl KYKTeIl KOIO
xerkiaikciz. CeDebdi  KBIAMBICTBIK — >KOAFa
KalTadaH TyCy IIapTTBl COTTaAfaHAapAbIH
Ty3eAMeTeHAITiH Oiaaipeai. MyHnaa,
KBLAMBICTBIK KYKBIKTBIK BIKIIAd eTyAiH esre
JKOABl peTiHAe IIapTThl TypAe COTTaAaTbIH
ajaMra Ty3eATyre BIKIIAaAbl Oap amaadapAbl
KOAJaHFaH  OpPBIHABL. ~ MbIicaabl  IIeTeA
ToxXipubecine  xyrincek, AKII-ga  >xaix
IMpoOalMsAHbI HOTVDKeCi3 Jen Tayswin, 1982
KplAJaH Oacranl IIapTTHl COTTaAraHAapra
MHTeHCUBTI 0Oakblaay eHrizizeTiH OoaraH.
Cor mangaabl enOekke TapTy, ecipTkire
Kylleai Typae TecTidey, TypaKThl Herizae
KYMBIC ~ >Kacay  MiHAeTTepiH  coTTaAraH
ajzaMfa >KyKTece, OMAiK TapamnbliHaH Oakplaay
Kyprisiaim orsrpaasr. Tinri, Oya mapasapAbig

aa  mpoOaluaAblK ~— Oakplaay — KesiHeri
TalanTapAbl cCaKTaMaraHBl VIIiH IHapPTTHI
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KeiiOipeyiH OTaHABIK 3aHHaMara eHri3reH
AypbIC (TeriH KOfaMfa IIaifdaabl eHOeK
>xacayapl). Erep corraaran agam KbLAMBICTBIK
ic-apekeTiMeH >kalipaeHyIllire MaTepuaaablK
3USIH KeATipill, IIBIFBIHBIH eTeMereH 0o4ca,
OHJA KiHoAiHIH >Xa0ipAeHyIllire KeATipreH
3USHBIHBIH ~ OPHBIH  KaAIlblHA KeATipyiHe
TalThIpMac MYMKiHAIK Ooaap eai. bya 6ip
JKarplHaH COTTaAraH a4aMHBIH Ty3eAayiHe,
eKiHIII >KaFbIHaH >Ko0ipAeHyIIiHiH Oy3blAFaH

KYKBIKTapbIHBIH ~ KOpPFaAyblH  KaMTaMachl3
ereai.

MapTTHI COTTaAfaH agaMJapAblH
COTTaAFaHABIFBI ~ MPOOALUAABIK  OakpLaay
Mep3iMiHiH asgKTaAybIMeH SKOMBIAAABI
(KK-tig ~ 79-0a0biapiy  3-6.  1)-1.), erep
osap COTTaAfaHABIK Mep3iMi asKTaaraHra
AeliH KalTagaH KbIAMBIC >Kacaca, OHJa
COTTaAFaHABIKTBL ~ >KOIO  Mep3iMiHiH  eTyi

ysiaeai [9].

Hatmxeaep

1. IapTTel coTTay KOmTereH eaaepAid
KBLAMBICTBIH ~ 3aH4apbIMeH KapacThIpbLAFaH
JK9He apTypAi Keatipiaeai. Mpicaasl, IIIserys
KK-ae — maprrer ykim, mpobauns, I'OP KK-
Ae >Ka3aHbl IIapTTHl TYPAe KeifiHre KaaAbIpy,
AKII KK-ze - mpoOamms, Iloasma KK-
A€ — KBIAMBICTBIK i3Te TyCyAl IIapTThl Typae
TOKTaTy >KoHe T.D.

FaamiMgapapin  ga  mapTThl  CcOTTay
VHCTUTYTBIHBIH ~ KYKBIKTBIK ~ TaOuMFaThIHa
KaTBICTHI ITiKipAepi apTypAi, OipbIHFail TYCiHiK
KOK. Oaap mapTTHI COTTayAbL:

- >Ka3aHbIH epekKIlle Typi;

- >Ka3aHbl OpbIHAAYAbI KelliHre Kaa4bIpy;

- COTTaAfaH ajaMAbl  TopOueaeyain
epeKIlle Kypaabl;
- OKasaHbl  OpbIHAAydaH  (eTeyaeH)

IIapTTEI TypAe OocaTy;

- KasagaH 0ocaTyAblH TYPpi;

- ©3Te Ae KbILAMBICTBIK-KYKBIKTBIK BIKITaA
€Ty IIapacel A€l TaHWUADL.

MyHBIHO31 IIapTTH COTTay MHCTUTY TBIHBIH
TOABIK ~ KaABIIITAChIl  OOAMaraHABIFBIHBIH
Adaeai.

2. Hlaprtel Typde coTTay TopTiOiHiH
€peKIIeAiKTepiH eckepe OTBIPHIIL, OAapAbl
Keaecijell TonTapra 0eaemis:

- COTTaAfaH ajaMHBIH >KachlHa Kapail
(KoMeaeTKe TOAMaraHAAp >KoHE epeceKkTep
YLIiH) IapTTELI COTTAY;

- perTiairine (aaramikpl  KBLAMBICHI
YIIiH XoHe HMpoOaluaAblK Oakplaay KesiHge
’KaHa KBIAMBIC >KacaFaHbl YIIiH) OailA1aHbICTEI
maptTel Typae corray. KK-tiH 63-0a0biHbIH
3-0.-4e mapTTHI TypAe COTTaAFaHAApPABI
IpOOAIMIABIKOaKbLAay YaKbI TEIHAA OHIIAAYbIP
eMec HeMece aybIPABIFBI OpTallla KbIAMBICThHI
KaliTadaraHJa KoMeJleTKe TOAMaraHJap YIIiH
IIapTTBl COTTay KOAJaHBIAYBIHa K04 Oepeai
[9], aa epecexrep ymIiH MAPTTEI COTTAY
KamTa TaraiipiHAzaaMarnapl. CoHza KoMeaeTKe
TOAMaraHAApAbl LIAPTTBL Typde COTTay exi
Ke3eHHEeH TypaApbl: aAfalllKbl KbIAMBICHI VIITiH,
eKiHII >Karjalga - IpoOanusaAbK OaKblaay
TaJaIlTapbl caKTa/AbIHOaFaH peTTe.

3. 3ay mprrapyms KPP  KK-mig
64-0aOpiHBIH ~ 4-Oeairinge, IIApTTBL Typae
COTTaAfaH epecekTep NpoOalusAAbIK OaKblaay
yaKbIThIHAa a0aiiChI3a KbLAMBIC He OHIIIA aybIp
eMec KacaKaHa KbLAMBIC >Kacaca, COTKa IIapTThI
TYpAe COTTay/bIH KYIIIiH >KOI0 HeMece KYIIIiHAe
KaAAbIPY MaCeAecCiH ey Al >KYKTel OTBIPBIIL,
OHBIH IIapTTapblH HaKTblaaMaraH. KyKbIK
KOAJaHy ToXipuOeciHae  TyciHicIeymniaik
TyAbIpMay MakcaTblH4a araAfaH HoOpMa
HaKTBbIAaHYABI KaXKeT eTeAl.

KopsIThIHABI

1. HlaprTer TypAe coTTaraHAAFbI
>Ka3aHbIH MaKCaTLIHBIH JKY3ere achlpblAyJaFrbl
epeKIeAiria aHbBIKTay YIIiH Oizain
HallBIMAAyBIMBI3IIA, OTAHABIK KBLAMBICTBIK
3aHHaMaJa IIapTThl  COTTay  MHCTUTYTBI
KYKBIKTBIK ~TaOMFaTBl >KarblHaH ©3re Je
KBIAMBICTBIK-KYKBIKTBIK ~ IIapachl  peTiHAe
taHbpifaH >XoH. Ce0eDi COT KBLAMBICTBHIK, iCTi
Kapar, yKiMJe >Ka3aHbl KOA/4aHy Ka’KeT eMec
JAenl TallKaHABIKTaH, >Ka3aHbl >KeHiAJeTyAiH
Oip HbICaHBl IIAPTTHI COTTAy TypiHAeri
KBIAMBICTBIK-KYKBIKTBIK o3re HIapaHbI
KoadaHaAbl. Mynaa wapmmuo commay den
COTTaAFaH aJaMHBIH COTIEH OeariaeHeTin
’KasaHBl ©TeMecTeH, OoJalllakTa Ty3eAill
KeTeTiHAiriHe ceHiM Oiagipe OTBIPBIN, OFfaH
npobanmsAAblK, OaKblaay KesdiHAe MiHAeTTep
JKYKTeAeTiH e3re e KbIAMBICTBIK-KYKBIKTBIK
IapaJapA4pl TyciHeMis.

Kp1aMbBICTBIK KOAEKCTiH 63-OabblHa caii,
aybIp KbLAMBICTap (Oac GocTaHABIFBIHAH aliBIPy
’Kaszacel 12 >KplAgaH acHaiThlH) YILIH Je
IIapTThl COTTay KapacTelpblafaH. Ochl TycTa
KBLAMBICTBIH KaliTalaHyblHa >KOA Oepmey
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MaKcaTbhIHAA IIAapTTHI COTTayAbl Oeariaey yIrin
Oya Oac DocTaHABIFBIHAH alBIPy >Ka3aChIHbIH
JKOFaphl IIIeTiH (TeMeHAeTKeH) HaKTbhlAaFaH
AypeiC. SlFHM IIApTTHI  TypAe COTTayAbl
TeK OH MiHe3JeMere ue, OHIIA ayblp eMec,
opTalla KpLAMBIC KacaraHJap YIIiH >KoHe Oac
OOoCTaHABIFBIHAH alBIPY >Ka3aChIHBIH >KOFaphl
1reri 8 >Kbla4aH acllaliThIHAapFa FaHa KOAJaHy
kepek. lc-Taxxipnbe kepceTkeHaeil, MyHJail
CcOTTaAfaHJap  >KacaraH  KblAMBICTapbIHa
IIBIHAVIBl OKiHe aaaapl.

2. 3ay mprFrapyms KPP KK-mig
64-0a0OblHA@ IMAPTTBI  COTTayABIH  KYIIIiH
JKOIOABIH OipHellle Herisgepi MeH OHBIH
KYKBIKTBIK HaTIKeaepiHn keatipeai. Tex KK-
TiH 64-0a0bIHBIH 4-D0iringeri mapTTH Typae
COTTaAfaH epeceKTepre COTTHIH  IIAapTTEI
Typde commaydvl Kyulinde kardovipy, He Kyuli
JKO1OLIHDIH HeTi3Il IIapTTapblH TOMeH/Jerigeinn
TyCiHAipeMis: IpOoOalMAABIK Oaxpraay
yaKbITbIHAA a0alichI34a KBLAMBIC He OHIIIa aybIp
eMecKacaKaHaKbLAMBICKacaca, COTIIeH, O1piHuLi
kaezdailda - erep OFaH >KaHa KbLAMBICHI YIIIiH Oac
OocTaHABIFBIHAH aliBIPy JKa3achl TaralibIHAAAY
MYMKIHAITI TybIHAAFaHAQ, aAFallIKbl KblAMBICEI
YIIiH OeATrileHreH MIapTTHI Typ4e COTTayAbIH
KYIIT >KOVIBIABII, YKIMAEPAIH >KMBIHTBIFBIMEH

»Kasza TarambIHAaAaAbl, aaA exkiHuii >xazdaiida -
KiH9AiHiH COHFBI KBIAMBICHI YIIIiH KBIAMBICTBIK
3aHHaMaMeH KOFaMHaH OKIlIayAayMeH
DallaaHBICTEI €MeC JKa3a KapacThIPBLABII, COT
€O/ >Ka3a TYpiH TaraliblHAaFaH peTTe KiHoAiHiH
aAralIKpl KBLAMBICHIHA OeATriZeHreH IIapTThI
Typde coTTay ©3iHiH KylliHAe Kaaaabl. Exi
JKarjalija Aa COHFBI KBLAMBICHI YIIiH >Kasa
TaraliblHAAABIIL, ©TeAyTe JKaTaapbl.

3. IHaprrel coTTaaraH ajaM KaHAal
aMaaJapapl ~ KOMeriMeH — Tysede  aAybl
KepeK JereH CYpakTblH COT TaXKipmOeciHae
MaHbI3el Oap. KplAMBICTBIK 3aHHaMara caii,
Ty3eldy CcOTTadraH aJamra OeariaeHreH
npobanuAAbK Oakblday MeH MiHAeTTepAiH
KOMeriMeH >Ky3ere acelpplaaabl. bipak Ta
IIapTThl COTTaAraHAAapABIH >Keke OacTapblH,
KBLAMBICTAPBIHBIH ~ CUIIATBl MeH KOFaMFa
KayilTiAiriH eckepe OTBIPBII, MHTEHCUBTI
DakblLaay OpHaTKaH JKOH-aK. Srum,
COTTaAraHAAPABIH ~ Ty3eAyiHe BIKIIaA €Ty
MakKcaTbIHAa TeTiH KOFaMABIK I1aii4aAbl eHOeKKe
TapTybIH 3aHgacTeipran aAypeic (KP KAK-ne).
Mynga, mapTThl cOTTaAfaHAApPAbl I1aiiAaAbl
eHOeKKe TapTa OTBHIPHII, >KabipaeHyrrire
KeATipiATeH INBIFBIHAAPABI KiHoAIHIH OTer
OepyiH KaMTaMachI3 eTyre 00AaAbl.
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A.P. buzxanosa, D.I1. Kem:xmnoekona, I'.2K. OcmaHoBa
Kasaxciuti nayuonarvhviii nedazozuveckuii yHusepcumem umenu Adas, Aamamu, Kasaxcman

O moHATHMM 1 IPAaBOBOV IIPUPOAE YCAOBHOTO OCYKAEHIs

AnzOTanms. B yca0BusX TparcpOpManu yroA0BHO HOAUTUKY 3aMedaeTCsl TyYMaHU3al Vsl YCAOBIIA
cogep>KaHMsl OCY>KAEHHBIX B MecCTaX AMIIeHMS CBOOOAbI, MMILAEHTAIlMs MeXXAYHapOAHBIX ITPaBOBBIX
aKTOB B YTOAOBHOM I YTOAOBHO-VICIIOAHUTEABHOM 3aKOHOJATeALCTBe, paciipenye cepsl IpYMeHEeHIs
aAbTepHATUBHBIX HelleHUTeHIMapHbIX caHknuii. C peaamsaliyeii HOBOIO YrO10BHOTO 3aKOHOJAaTeALCTBa
YMEeHbIINAACh YUCAEHHOCTh «TIOPEMHOIO HaceAeHUs», OCHOBHas A0Asd KOTOPOTO IPUXOAUTCSA Ha
IIpMIMeHeHe YCAOBHOIO OCYKAeHMs. Ba’KHOCTh DTOTO YCAOBHOIO OCYKAEHMsI OOyCAaBAMBAeTCs TeM,
YTO COKpaIlleHNs PeCTYIIHOCTY HeIIPMMEHHO BAedeT M3MEeHEeHNsI XapaKTepa HaKa3aHNs B HallpaBACHNUI
yCUAeHUs poAM yOeKAeHMs U BO3AeNCTBIs OpraHu3aruiit. DTV M3MeHeHNs CTaAll OCYIeCTBAAThCS yepes
IpaBOBbIe MHCTUTYTHI, )KOHOMHO pacXxoAyIOIye yTOAOBHYIO pelpeccuio, CMATYaIoN e IpUHyAUTeAbHbIe
BO3J€EVCTBI ST HaKa3aHsI.

B pamxax Teopum 0pmamdecKkoil HayKu CAOXKMAVCH pa3ANdHBIE B3TAAABI Ha IPaBOBYIO IPUPOAY
yCAOBHOTO ocyXAeHns. IlosToMy m3-3a OTCyTCTBU: €4MHOIO IIOAXOAa HpU pelIeHUM BOIIPOCOB,
KacalOIIMXCcs YCTaHOBACHMU: OCHOBAHUI IIPUMEHEHMs WHCTUTYTa YCAOBHOIO OCY>KAEHMs, YCAOBUIA,
BBITTOAHSIEMBIX OCY>KAEHHBIMU B TedeHMe IpoDaIiiOHHOTO KOHTPOAs, OllpeAeAeHNs CyAUMOCTH, CHATUS
CyAVIMOCTH MOTYT BO3HMKHYTD CAOKHOCTH. bozee ToOro, B 1ocaesHue rogsl O0ABIIYIO YacTh PeIAVBIICTOB
COCTaBASIIOT YCAOBHO OCYy>KJeHHbIe. Bce 5TO akTyaamsmupoBaao BOIPOC COBEPIIEHCTBOBAHNS MHCTUTYTa
YCAOBHOTO OCY>KAEHI.

YuuTpiBas TeopeTnyecKylo U IIPaKTUYecKylO 3HauMMOCTb IIPaBUABHOIO OIlpejeleHus IIPaBOBOI
OPUPOABI YCAOBHOTO OCY>KAEHMs, aBTOPBI B CTaThe PacCMaTpUBAIOT IOHATIE YCAOBHOTO OCY>KACHWS U €TI0
IIPaBOBYIO IIPUPOAY U aHAAUBUPYIOT Pa3AMdYHbIe TOYKM 3PEeHIs MCCAeAOBaTeAel, a TaKKe PasbsACHAIOT
OCHOBaHM: Ha3HAYEHMs M OTKa3a yCAOBHOIO OCY>KAEHILA.

Karouesble caoBa: ycaOBHOe OCYyKJeHIUe, MHBIE Mephl YIOAOBHO-IIPaBOBOTO BO3JAENICTBIAS,
albTepHAaTUBHOe HaKazaHNe, IPOOAIJMOHHBEI KOHTPOAb, MUCIBITaTeAbHBII CPOK, OTMeHa YCAOBHOIO
OCY>KAEHM.
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On the concept and legal nature of conditional conviction

Abstract. In the context of transforming criminal policy, there is a humanization of the convicts
detention conditions in places of deprivation of liberty, implementation of international legal acts in
criminal and penal enforcement legislation, and expansion of the scope of applying alternative non-
penitentiary sanctions. With the implementation of the new criminal legislation, the number of ‘prison
population’, the bulk of which accounts for the use of conditional sentences, has decreased. The importance
of this conditional sentence is due to the fact that reducing crime does not necessarily entail changes in
the nature of punishment in the direction of strengthening the role of persuasion and the influence of
organizations. These changes have been implemented through legal institutions that economically spend
criminal repression, mitigating the coercive effects of punishment.

Within the framework of legal science theory, there are different views on the legal nature of a
conditional sentence. Therefore, due to the lack of a unified approach to solving issues related to the
establishment of the grounds for the use of the institution of probation, the conditions performed by
convicts during probation control, the determination of criminal record, the removal of criminal record,
difficulties may arise. Moreover, in recent years, most of the repeat offenders have been conditionally
convicted. All this actualized the issue of improving the institution of probation.

Taking into account the theoretical and practical significance of the correct definition of the legal
nature of a conditional sentence, the authors consider the concept of a conditional sentence and its legal
nature and analyze various points of view of researchers, as well as explain the reasons for the appointment
and refusal of a conditional sentence.

Keywords: conditional sentence, other measure of criminal legal impact, alternative punishment,
probation control, probation period.
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(E-mail: tatikov.renat17@mail.ru, baltabaev48@mail.ru, drokinjurij@rambler.ru)

Poab oOmiecTrBeHHBIX HA0OAI0OA4aTeAbHbBIX KOMMCCUNM

B CO0AI0A€HNM IIPaB ¥ 3aKOHHBIX MHTEePeCOB ANII,

B OTHOIIIEHNY KOTOPBIX Ha3Ha4YeHO ANIIeHre CBO0OO0AbI U Iy T
nosbieHNns 3¢pPeKTUBHOCTH UX AeATeAbHOCTN

Annoranus. B cmamve paccmampusaemcs passumue uncmumyma OOujecmeer o
naoatodamervoi  komuccuu (OHK) ¢ Kasaxcmane wax o0dwoti us $opm  yuacmus
o0uecmeerHocmu 6 odecnever i cOOA00eHUS 3AKOHHOCHIU 6 UCHPAGUTNEALHVIX YUPeXIeHUX.
Mcemopus cmarnosaenus amozo urcmumyma o0u,ecmeeniozo KOHMpOAs C6UdemeAbemesyem
0 MOM, HMO C NepevlX Aem C60e20 CYulecmeosanus eué 6 Jdopesortoyuonnoii Poccuu
dannas gopma yuacmus npedcmasumereii oduecmea 6 0esmeAbHOCU UCHPAGUTHEADHBIX
yupexderuil 0oxasara c60t0 IPPexmusHoCmb 6 aujume UHMepPecos 3aKAOUeHHbIX. B
20061 CHIAAUHCKUX penpeccuti no HOHAMHOIM HPUHUHAM padoma amux 00uLecmeeHHulx
popmuposaruii Oviaa céepryma. B ycaosusx pedopmuposarus 20cydapcmeeHHo-npasosoi
CUCHIEMUL C 14eAb10 NOGbILLeH S 006ePUs HACCACHUS K UHCHIUMYMAM 6AACTU POAD U 3HAUEHUE
OHK snauumeavro eospacmaem. K coxarenuro, cneyuarbHvlx padom, nocesuleHHoLX
deamervrocmu OHK, ouerv maro, ecau He ckasamov, umo 6 Kasaxcmate ux 60o0uie Hem.
OHK ynomunaemcs, Kax npasuro, moAvbko 6 padomax, nocéAuyeHHolX 6 1eAOM Y2OA06HO-
UCHOAHUMEALHOMY NPaAGY, U 6 KOMMEHMAPUAX K Y20A06HO-UCTIOAHUTHEADHOMY KOOEKCY.
Hecmomps na mo, umo 6 nocaednue 20001 HAMEMUAACD MeHOCHUUS MeCH020 COMPYIHUUECTEa
20cydapemea o CMpyKmypamu  paxoanckozo o0ujecmed, npakmuxa 0esmeAvHoCHu
cospementorx OHK ceudemervcmeyem o cyulecmeyrouux eulé npooremax, cés3aHHulx c
popmuposatiuem eé cocmasa, 0KaAsAHUS C UX CHOPOHDBL 10PUOUMECKOTE HOMOULU OCYXKOeHHDIM
U pA0a 0zpanudeHutl ux 0esmeAvHOCIU NpU OCYUueCmeAeHUY ux GyrKyui. B npedrazaemoii
pabome 6 653U ¢ 6LIBACHHBIMU Npodremamu 6 pabome OHK deratomces npedroxerust no
6HeceHUt0 UsMeHeHUll U QONOAHEHUTE 6 3AK0HO0AMEAbCME0 DAl NOGbIeHUA dPPekmueHocmu
desimeAbHOCTY 21011 00UeCTéeHHOU 0p2AHUSALUU.

KaioueBble caoBa: 20A06HO-UCHOAHUMEALHOE —3AKOHOOAMEALCIE0,  00uUlecmeerHule
HAOAI00AMeAbHbIE KOMUCCUU, T0PUOULECKAS. HOMOULL OCYXKOCHHVIM, UCHIOPUS CHIAHOBACHUS
obujecmeerHoil HAOA00AMEALHOT KOMUCCUU, NPAGA OCYKOIEHHDLX.

DOIL: https://doi.org/10.32523/2616-6844-2023-144-3-94-105

BBeﬂ,eHI/Ie OpeACTaBASgIOIMNM VX MHTEPeChI. l"pa>KAaHe
IToaoxennamu CTaTbl TpuALaTh MOIyT O6paH_[aTI)C}I ANYHO, aTaK>Ke HaIllpaBASTb
TpeTbeﬁ OcnosHoro 3akoHa PK YTBEPIKAEHO, MHAUBUIAYaAbHbIE u KOAA€KTUBHbIE

4TO BCe TpakgaHe HaIlleil CTpaHbl MMEIOT OoOpalleHus B TOCyAapCTBEHHBIE —OpraHbl
YCTaHOBAEHHYIO HOPMATUBHBIMU HadyadaMU U OpPraHbl MECTHOTO CaMOYIpaBA€HUs IO
BO3MO>XHOCTh IPMHMMATh HEIOCPEeACTBEHHOEe  Pa3AMYHBIM BOIIPOCAM.

ydacTue B pelleHuu 3a4ad  yIpaBAeHUs Oanoit u3 dopm peaansanun

rocyapcTBOM

CaMOCTOATEABHO nan AAaHHOTO KOHCTUTYIVIOHHOTO IIpaBa

AeAernpys1 JAaHHYIO BO3MOJKHOCTb AuIlaM, I'pa’Xgad B 3aKOHOJaTeAbCTBE  YIOAOBHO-
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Poav O@M@CW[SSHHM.X HAOAI00AMEADHVLX KOMUCCULL 8 COOA00eHUU npas u 3aKOHHLIX UHNEPECOos...

JCIIOAHUTEABHOIO COJep>KaHUs ollpeJeleHa
COOTBETCTBYIOIIasl dopma peaansaumn
KOHTPOABHOIO BO3JENCTBMA 3a IIOPSIAKOM
VICITOAHEHIIS HpaBOCyOBEKTHOCTH
OCY>KAEeHHBIX K AUIIEHUIO CBOOOABI uepes3
OO1ecTBeHHble HaOAIOAATEAbHBIE KOMCCU
(OHK). Aevicrsyrommuit YVIK PK noapotno
peraaMeHTHpyeT Takylo geareabHocts OHK.

B 0a3oBBIX AOKYMeHTax peaausalun
TrOCyAapCTBEHHOII ~ IOAUTUKN B cdepe
IIPOTUBOACIICTBU KOPPYIIIIUM, B YacTHOCTH,
IIOAOXKEHMAX AVICTBYIOIIeN Ha CeroAHAIIHUN
aenp Konuenmmm B gaHHoOi o04acTu  Ha
2022-2026 rTOABI, TIPUHATON K AEVCTBUIO
Ha OCHOBaHMM VYKasza IlaaBbl rocygapcrsa
or BrOporo ¢espaas 2022 roga (aaaee —
Konnenmms), otMeyeHO ycuAeHye KOHTPOAs

OOIIIeCTBEHHOTO XapakTepa, peaaln3yeMOro
CO CTOPOHBI MHCTUTYTOB TIPa’kAaHCKOIO
obmiecTsa, IIpeXKAe BCero, CO CTOPOHEI
HelIpaBUTeAbCTBEHHBIX CTPYKTYP.

B Konnenmumn oTMeueHa
mocaeaoBaTeAbHasl 2esITe AbHOCTh
HaIlIOHaABHOIO IIPeBEeHTMBHOIO MeXaHM3Ma,
a TaK>Ke 0OI1IeCTBEHHBIX KOMIICCIIL

HabAI0aTeAbHOTO XapakTepa. B pecnyOanxe
CO34aH U A40CTaTOYHO I1A040TBOPHO paboTaeT
Ha  BBICOKOM  TIOCYyJapCTBEHHOM  YpOBHe
Hamuonaapneiit ~ coseT  OOIIECTBEHHOIO
Aosepust, (yHKIMoHmpyomuii npu [aase
Hameli crpanel. Kpome ®Toro, B Kauecrse

0a3oBOro HaIlpaBAeHMs peaanszaumn
COIMaAbHOM HNOAUTUKU CTPaHBI peaau3yioTcs
3agauyl  KOHILIEOLIMIM  TaK  Ha3bIBa€MOIO

«cApIIaniero rocygapcrsa». C yderom ee
1eaeBblx ycraHoBok B PK  cpopmmposana
OCHOBOIIOAAraronasi IIpaBoOBas Oasza,
co3gaiomias  OCHOBY  A4Asd  peaau3alun
yKa3aHHBIX 3a4a4, B TOM 4YICA€ CBA3aHHBIX C
NpUBAC€YeHIeM K AaHHOW AesSTeABHOCTU BCex
3alfHTePeCOBAHHBIX CyOBLEKTOB, B TOM YICAE CO
CTOPOHBI TPa’k4aHCKOTO OOIIlecTBa.

Caeayer  OTMETUTb, YTO  MHCTUTYT
HapOAHOIO KOHTPOAS 3a AesATeAbHOCTBIO
YUpeXKAeHUI, VCHOAHSIONIMX  HaKa3aHMs,

HOSIBUACS eIl€ B A0peBOAIOIMOHHONM Poccum
B Kauectse [lomeunmreapHOoro o TIOpbMax
OOmlecTBa MO UMHUIIMATUBE aHILAUIICKOTO
kynia />xoHa Bennmnra npm lVimmepatope
Azaexcangpe I B Canxr-IletepOypre [1, c.72].
boiam  cosganpl  aBTOHOMHBIE —TyOepHCKHe
oO1recTsa, KOTOpbIe KOHTPOAMPOBAAN

AeSATeABHOCTh TIOPEMHON aAMUHUCTPaLIVINL.
Bce 5T0 m040X1TeAbHO MOBANMAAO Ha YCAOBIUS
cogep>KaHMs  3aKAlO4eHHBIX.  baarogaps
aesiteapHoctu  [lommeunreapHoro OO1ecTsa
010  yupexgeno [aaBHoe  TiIOpeMHOe
yIpaBaeHue, C AeATeAbHOCTBIO KOTOPOIL
CBSI3bIBAETCSI IOBLIIIEHNE BO3pacTa yTOAOBHOI
OTBETCTBEHHOCTM, a TakXe COKpallleHue U
3aTeM IIOAHBIN OTKa3 OT TeAeCHbIX HaKa3aHMII
[1, c.73].

Taxkum oOpa3omM, coBepIlIeHHO O4eBUAHO,
4TO yKe Ha 3ape CBOero 3apO>KAeHUs OpraH
OOILIIeCTBEHHOTO ~ KOHTPOASl  3a  MecTaMMu
AUIIeHNs CBODOABI IIPOSIBIA CBOIO TYMaHHYIO
MUCCUIO M OCyIeCTBASA  KOHTPOABHBIE
$yHKIUM.

B mepsrie roanl craHOBAEHMS COBETCKON
BAACTM TakXke OBIAM YYpPeXAEHbl OpraHbl
oOmjecTseHHOro KoHTpoas. Tak, B panee
CyIIIeCTBOBaBIIINIe HabAI0AaTeAbHbIE
KOMIUCCUM OBIAM BKAIOYEHBI IIpeAcTaBUTeAN
COBeTCKMX OpTraHOB BAACTU, MOAOAEXKHBIX
CTPYKTYp,  HPO(COIO3HBIX  OpTaHM3alNIA,
TPYAOBBIX  KOAAEKTUBOB.  /esATeabHOCTh
YKa3aHHBIX KOMMCCHUII HOCHAA AOCTaTOYHO
MO3UTUBHEIN  Xapakrep. OramdureabHON
gepToil pabOTHl 4aHHOI CTPYKTYPHI SBUAACh
BO3MOHOCTb ~ IIPUHATUA — €e  pelleHuit
KAIOYeBOIO  XapakTepa B OTHOIIEHUMU
OCYy>XAEHHBIX. ~DTO  KacalaoCh  BOIPOCOB
HAaAOXKEHUs WM CHATUSA COOTBETCTBYIOLINX
dopM  AMCIMIIAMHAPHOTO BO3AEVICTBUSA B
OTHOILIEHMM  KOHTMHIEHTa  OCY>KAEHHBIX,
U3MEHeHMe  peXH’Ma  Cogep>KaHMs B
YUPEKAEHUAX UCIIPaBUTeABHOTO XapakTepa, a
Tak>Xe BO3MOXKHOCTM OCBOOOXKAEHUs JaHHbIX
CcyOBeKTOB OT OTObIBaHM S HaKa3aHU.

B saapneiimeM aeATeABHOCTh AaHHBIX
KOMMCCUI CTOAKHYyAach C OIIpeAeAeHHBIMU

CAOKHOCTAMM  OOBEKTMBHOIO  XapakTepa.
PabGora uaeHoB KOMHCCHMM He HOCHAA
0OCBODOXAEHHOTO  XxapakTepa. Ilo  »rtoit

IpUYMHe B CuAy IpodeccrnoHaAbHON CBOeil
3aHATOCTM y HHUX He OBLA0 BO3MOKHOCTHU
Ha  peryAspHONl  OCHOBE  OCYIIeCTBASTH
HocelleHne y4peXAeHNil IIeHUTEeHIIMapHOIo
xapaktepa. C y4eToM TaKMX yCAOBUII IIpU
Takmux KoMmccusix Owpram co3gzansl OHK ¢
BO3MO>KHOCTBIO peaausanun KOHTPOAS
3a IIOpsIAKOM  OTOBITHA — 3aKAIOYEHHBIMU
HaKa3aHMs B MCIPaBUTEABHBIX YIPeKAEHUIX
1 3a cOOAI0AeHNEeM VX MHTePecOB 1 3aKOHHBIX
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npas. B 11eaom Takast pabota Oblaa 3aBepIiieHa
K HayaAy ABaAllaThIX TOAOB IIPOIIAOTO BeKa.

C U3MeHeHIEeM CYLIHOCTU
KapateapHont mnoautukn CCCP B 30-50-x
rojgax, oOpas3oBaHMeM CHUCTEMBI T1aBHOTO
yIpaBAeHIs Aarepeit, 3HAYUTEABHBIM
yBeAndeHreM KOHTMHIeHTa 3aKAIOYeHHBIX
peaamnsaums 3ajad OOILIeCTBEHHOIO KOHTPOAS
B MecTax 3aKAIO4eHUs B TOl ero ¢opme,
B KOTOpOV OH (QYHKUMOHUPOBAA K BDTOMY
MOMEHTY, II0 OODBeKTMBHBIM IpUYMHaM
CTalo0 3aTPyAHNUTEABHO, a B JaAbHeiIneM
IIPOCTO HeBO3MOKHO. C y4yeToM YyKa3aHHBIX
M3MEHUBIINXCSL 00cTosATeAbCTB B 1935 roagy
Ha TOCyJapCTBEHHOM YpOBHe IIPUMHMMAaeTcs
pellleHre O IIpeKpalleHnM AesTeAbHOCTI
OHK. ITo CYIIIEeCTBY, IIPOM30IILa
AUKBUAALIMSI  €AUMHCTBEHHON, 0oaee 1mAn
MeHee dPPeKTUBHOI POPMEI OOIIeCTBEHHOTO
KOHTPOAsS B AAQHHOM HAaIlpaBA€HMJ 3allMTLI
IIpaB 1 CBOOOA Ipa’kAaH, AUIIIeHHBIX CBOOOABI.

Kak ormeuaercsi B Hay4HOI AuTeparype,
aesiteapHocts OHK  Oblaa  BOccTaHOBAeHa
TOABKO II0 MICTeYEHUIO HeCKOABKIX AeT, B 1950-
X Togax OHM OOpa3OBBIBAANCH 1104 HadalAoM
COBETOB  AeIlyTaTOB, OAHAKO HajeAsANChH
BeCchMa CKYAHBIMU MOAHOMOUNISIMI,
0o0beM  KOTOpPBIX HeAb3sl CpaBHUBATbL C
(PyHKIIMAMY, MMEBIIMMUCSI Y KOMUCCUIA,
¢ynkumonnposasmmx B 1920-x rogax [1, ¢.73].

Marepuaabl 1 METOADI

[Tpu Hanmcanny pabOTHI MCII0AB30BAANICDH
TaKle YaCTHO-Hay4YHbIe MeTOABI ICCAe AOBaHIA,
KaK MCTOPMYeCKUII, CPaBHUTEABHO-IIPABOBOIL,
COLIMIOAOTMYECKUI, DKCIIEPTHON OLIeHKMN.

OO6cyxaenne
YyacTtiie  COBETCKOI
B yIIpaBAeHUU

0O0I11€CTBEHHOCTI
AedaMu rocyjapcrsa
peraaMeHTpOBaAOCh OAO0KEHUSIMU
OcHOB 3akOHOJAaTeAbCTBA MCIPaBUTEABHO-
TPyAOBOIO XapaKTepa, yTBep>KAeHHbIX B 1969
rogy, a taxxke VITK pecrybamk, BXOAsmimx
B cocraB Coserckoro Coiosa, U ApPyIrUuMHU
HOPMAaTMBHBIMI VICTOYHIKaMH, IIpeXAe BCero,
BeAOMCTBEHHOI HallpaBAeHHOCTH.

®opmamm ydactus OOIECTBEHHOCTU B
9TON Cdepe AeATeABHOCTU TOCyAapCTBEHHOI
BAacTu OvlauM HabAOgaTeAbHBIE KOMICCUI
M B OTHOUIEHMU HECOBepIIeHHOAETHIX,
KOMICCHUH 110 deAaM HeCOBepIIeHHOAeTHIX.

JanHble  CTPYKTYpBl ~ OCYLIeCTBASAM
KOHTPOAb 3a AeATeAbHOCTBIO y4YpeXKAeHUI
U OpraHoB, MCHOAHSAIOIIMX  HaKa3aHMS.

Aas pemeHns 3agad yKa3saHHOTO KOHTPOAS
oHM OBIAM HajeAeHBl COOTBeTCTBYIOIIUMMU
BO3MO>KHOCTSAMM 1 KOMITeTeHuyent. OCHOBHOI
dopmoin HPaKTINYeCKOM peaansanuu
TaKOro KOHTPOAS SBASAOCh OCYyIeCTBAeHNe
ompegeAeHHbIX IpoBepok. Kak mpasnao,
IIpOBeAeHNe TaKMXIIPOBEPOK COIIPOBOXKAaA0Ch
U3y4eHreM COOTBETCTBYIOIINX AOKYMEHTOB,
CIpaBOK,  OTYETHONM  AOKyMEHTaluu O
AESITeABHOCTM ~ CaMOTO  IIeHUTEHIIIapHOIO
yupexaenns. Kpome »TOro, 3acaymmpaanuch
AOKJaAbl PYKOBOAUTEAEN U OTBETCTBEHHBIX
ANll, pacCMaTPUBAANCh 3Kaa00bl, OOpaleHnsI
AN, OTOBIBAIOIITIIX HaKasaHIe. ITo
pesyabTaTaM  Takoil  pabOTBHI ~ BHOCHANCDH
00OCHOBaHHBIE TTPeAAOXKEHMs IO Pa3BUTUIO
KaK BCeM CHCTeMBbl MCIIOAHEHMs HaKa3aHII,
TaK U KOHKPETHBIX YUPEXKAEHMI, BOIIeAIINX
B OopOMUTy OOIeCTBEHHOTO KOHTPOAS W
IIPOBEPOYHBIX ~ MeponpuaTuin  [3, c.271].
IMpunsatei 17 aexabps 1977 roga VITK nameir
Pecrty0AMKu B IOAHOM Mepe COOTHOCHACS
c 0a3oBBIMU I1O/A0KEeHUAMU OcHos
UCIIPaBUTEABHO-TPYAOBOTO 3aKOHOAATeAbCTBA

COIO3HOTO 3HaueHM:A. /JaHHBI IIpaBOBOI
JICTOYHMK peraaMeHTHpPpOBaA AesATeAbHOCTh
KaK  HeIoCpeACTBeHHO  Ha0AI0AaTeAbHBIX
KOMICHUII, TaK M KOMICCHUII IIO JeaaM

HecoBepIIeHHOAETHIX.

B IlepBOHaYaAbHOMI pedaxkunu
YK PK or 13 gekadbpa 1997 roaa
ObLAM IIpeAyCMOTPeHbI KOHTPOAD
VICIIOAHUTEABHBIX OpTaHOB, CyAeOHbIN
KOHTPOAb, BeAOMCTBEHHBINI ~KOHTPOAb W
HaA30p B YTOAOBHO-UCIIOAHUTEABHOM

MIPOM3BOACTBE, a OOIIECTBEHHEII KOHTPOAD
He IIpeJycMaTpuBaAcs, XoTs B 1.7 (OcCHOBHbIe
cpeAcTBa MCIIpaBAeHIs OCY>KAEHHBIX) OAHUM
U3  CpPeACTB  MCIIpaBA€HUsA  OCY>KAEHHBIX
Ha3bIBa/10Ch OOIIIeCTBEHHOE BO3AEVICTBIIE.

B coorBeTcTBUM ¢ BHECEHHBIMU Ha
3aKOHOZaTeAbHOM YypOBHe IIOIIpaBKaMM  OT
29.12.2004 r. YVIK PK 1997 roaa Ob14 AOII0AHEH
cratbamu  19-1 (OO1mecTBeHHBINT KOHTPOAD)
nu 192 (Iloanomoumss  0OIIIECTBEHHO
HabA104aTeAbHO KOMUCCHUT)!.

'3akon Pecny6amxm Kasaxcram «O BHeceHUM
U3MEeHEeHMUII ¥ JOMNOJAHEHUII B HEKOTOpbIe
3aKOHOJaTeabHble akThl PecryGamkm Kasaxcran
IO BOIIpOCaM OpTaHOB IocTmrmm - https://online.
zakon.kz/Document/?doc_id=10.  Jara obOpamenvs
-14.12.2022 1.
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Poav obujecmesertolx HAOA00AMEALHLIX KOMUCCULL 6 COOA0JeHUY NPAS U SAKOHHVIX UHINEPECos...

C ydyeroM moaoxeHmit c¢r. 19-1
OOIIIeCTBeHHBINI KOHTPOAb  OCYIIEeCTBASACS
0OIIleCTBeHHBIMI OObeAVHeHUAMU B I1eAsX
OKa3aHI COAeVICTBIL AULaM, COAe P KallIMCs
B JCIpPaBUTEABHBIX  YUPEXKAEHUAX U
CAeACTBeHHBIX M30AATOPax B OCYIIeCTBAeHNN
UX TIpaB ¥ 3aKOHHBIX MHTEPecoB B 4YacTH
YCAOBMIT COJAep>KaHUS MeAVKO-CAaHUTapPHOIO
obecrieyeHns, opraHM3alu Tpy4a,
Jocyra ¥ OOy4eHUs, IIpeAyCMOTpPEHHBIX
3aKoHogaTeabcTBOM Pecriybankn Kasaxcran.

B »®TOoi1 craThe OTMeEYaa0Ch, UYTO
Aas OCYIIIeCTBAEeHIs 001IIIeCTBEHHOTO
KOHTPOAs 00pasyloTcst o0aacTHple (ropoja
pecry0AMKAHCKOTO — 3HA4eHMUs,  CTOANILIBI)
obmecTBeHHble HabAIOAaTeAbHBlE KOMICCUU
B ropsAke, onpegeasemom IlpaBurteancTBoMm
Pecrry6amxu Kazaxcran?.

O0111ecTBeHHEIE HabAOAaTeAbHbBIE
KOMICCUY OBLAY BIIpaBe OKa3blBaTh COAETICTBIIe
aAMMHUCTpalUM MCHPaBUTEABHBIX Y4peXK-
AeHUII U  CAeACTBEHHBIX W30ASITOPOB B
LIeASIX CO3AaHNs yCAOBUII AAsl ODecriedeHIsI
mmpas, CBOOOJ4 M 3aKOHHBIX MHTEpPeCcoB
ANL, COAEp>KaIlUIXCs B  MCIIPaBUTEABHBIX
YUpEKAEHUSIX U CAeACTBEeHHBIX M30AATOpaXx.
OOmiecTBeHHBINI  KOHTPOAL ¥ COAEVICTBUE
OOIIleCTBEHHBIX ~ Ha0AI0AaTeAbHBIX  KOMIC-
cuit AesITeABHOCTHU aAMUHNCTpaLINU
VICIIPaBUTEABHBIX yUpeKAeHUI n
CAeACTBEHHBIX U30ASTOPOB OCYIIECTBASANCH
Ha OCHOBe IIPMHIIUIIOB J0OPOBOABHOCTH,
paBHOIIpaBIL, caMOyIIpaBAeHNs u
3aKOHHOCTM.

OrMedaa0ch, YTO MPU OCYIIECTBAECHUN
OOIIIeCTBEHHOTO KOHTPOAS He AOIIyCKaeTCs
BMeIIaTeAbCTBO B  AeiITeAbHOCTb  MCIIpa-
BUTEABHBIX YUPEXKAEHUI U CAeACTBEHHBIX
U30ASATOPOB, a TakXe B  OIlepaTUBHO-
PO3BICKHYIO, YTOA0BHO-TIPOIIecCyaabHYIO
AesATeAbHOCTh U IPOMU3BOACTBO IIO geAaM 00
aAMVHICTPATUBHBIX IIPaBOHAPYIIEHILIX.

B ¢T1.19-2 ompegeasianch ITOAHOMOYN
0OI11IeCTBEHHOI HabA0AaTeABHON
koMmumccuu. OOIecTBeHHasl HaOAIOAaTeAbHAs
KOMICCUs, a TakKKe 4YJeHBl OOIIecTBeHHOI
Ha0AI0aTeAbHON KOMICCUY OBLAY BIIpaBe:

2Cm.: Ilpasmaa oOpaszosaHusi 004aCTHBIX (Topoja
pecity6AMKaHCKOTO 3HaYeHus], CTOAMITBI)
OOIIeCTBeHHBIX Ha0AI0AaTeABHBIX KOMUCCHUIL. - tps://
online.zakon.kz/Document/?doc_id=3002414. . Jarta
oOparenns -14.12.2022 r.

1) B cocraBe He MeHee ABYX YA€HOB
0OII1eCTBEeHHOII HaDAI0AaTeAbLHOI
KOMMccuy  OecIHpersTCTBEHHO  ITOceIliaTh
JICIIpaBUTeAbHBIE yapesKAeHILs u
CAeACTBeHHBIe  M30ASTOPBl B TOpsAKe,
YCTaHOBAE€HHOM MIHUCTEePCTBOM BHYTPEHHIX
aea Pecriyoanxn Kasaxcran;

2) OecegoBaThb C OCY>KAHHBIMU IIpU
HaAM4IMM COTAacys yKasaHHBIX AMI], a TaKXKe
NpUHUMAaTL OOpamleHMs: U Kaa00bl IO
BOIIpOCaM HapyIIeHUs UX IpaB U 3aKOHHBIX
VHTEePeCos;

3) oOpamarbcsi € 3asgBAGHUAMHU K
aAMUHNCTpaLINN MCIIPaBUTEABHOTO
yUpeKAeHUsl U CAeACTBEHHOIO M30AATOpa U
(mam) opraHaMm IPOKypaTypsl IIO BOIIpOCaM,
CBA3aHHBIM € oOeclledeHneM TIIpaB U
3aKOHHBIX IHTEpPecoB AN, COAep>KaIllVIXCs
B VICITPaBUTEABHBIX YIpeKAeHUAX 17§
C/AeACTBeHHBIX U30A5ATOpaX.

Ha mepuoa BBegeHMs pekymma OCOOBIX
YCAOBMIT B MCIIPABUTEABHBIX YUPeXAEHIIX
U CAEACTBEHHBIX W30AATOpaX IOAHOMOYNS
obI1recTBeHHoN HabAI0AaTeABHON KOMCCUI
II0 TOCEeIeHNIO YKa3aHHBIX YydpeKAeHUil
HPMOCTaHABANBAANCE.

IIpn wmcroaHeHMM CBOMX IIOAHOMOYNIA
yaeHbpl  OOIIecTBeHHON  HabaraaTeAbHOM
KoMuccuy  OplamM  00s3aHBI  cODAIOAATH
IIOAO>KEHIIS HOPMAaTVBHBIX IIPaBOBBIX
aKTOB, obecriednBaOMINX  AE€SITEAbHOCTD
JICIIPaBUTEABHBIX YapexK4eHUI u
CAeACTBEeHHBIX U305 TOPOB, a Tak>Xxe
IO AYMHSITHCSI 3aKOHHBIM TpeOOBaHILIM
aAMUHNICTpaliMM  YKa3aHHBIX yYpeKAeHUIA.
[IpoBeseHne MepompuATUII OOIIECTBEHHOIO

KOHTPOASI He AOAXHO OBlAO CO3JaBaTh
HPeIsITCTBILL OCYIIECTBAEHIIO
IIpoLecCcyaAbHBIX A€VICTBUIL.

B wactru 1 crarem 31 VYMK PK

(OOrm1ecTBeHHBIN  KOHTPOAB) AEMCTBYIOIIero
YMK PK ycraHOBA€HO, YTO OOIIeCTBEeHHBIN
KOHTPOAD B dpopme AesITe AbHOCTU
oOIIeCcTBeHHBIX HabAI0AaTeABHBIX KOMIICCUIL
U HallMIOHaAbHOI'O IIPeBeHTUBHOTO MeXaHI3Ma
OCYILIeCTBASIeTCS B COOTBETCTBUM C TAaBaMI 8 1
9 nacrosmniero Kogekca. Uro xacaercsas OHK, To
VIX A@TeABHOCTD peraaMeHTUPYeTCs CTaThsIMU
33-38, a AesaTeabHOCTH  HAIIMOHAABHOIO
npeseHTHBHOrO Mexannsma (HIIM) cratbsamn
39-49 zaxonom YVIKPK. HopMbl oTHOCHTEAbHO
HIIM Op1au Bkawouenst emré B YVIK PK 1997
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roga 3axoHoMm Pecnyb6amkm Kazaxcran or
2 wmwoas 2013 roaa Nell-V «O BHeceHuu
U3MEHeHUII U AOIOAHEHUII B HEKOTOphIe
3aKOHOAaTeAbHbIe aKTBI PecniyGanxu
Kasaxcran 10 BOIIpOCaM CO3AaHMs
HallMOHAABbHOTO IPEBeHTUBHOIO MeXaHU3Ma,
HaIlpaBA€HHOIO Ha npeaynpexaeHue
IBITOK U APYTUX JKeCTOKMX, Oecuyea0BeYHBIX
VAW YHVDKAIOIIUMX — AOCTOMHCTBO — BUAOB
oOpaleHns 1 HaKasaHI»?, U Jajee HaIllAl
CBOe 3aKkpeIrJeHue B JENCTBYIOIIeM Ha
ceroausnrauil geup YK PK.

Taxum oOpasom, geareapHocts OHK
B HacCTOsAIee BpeMs perdaMeHTHpyercs CT.
31 YUK PK, T.x. sBAseTCs OAHOI U3 POpM
OOIIIeCTBeHHOIO KOHTpOAs, M cTaTbamu 33-
38 VYMK PK, croenmaabHO IIOCBSIII€HHBIX
aesteapHocrr OHK.

B cBoe Bpems  Ilocranosaenmem
IIpaButeanctBa  PecniyOamkm — Kaszaxcran
or 24 wmwona 2011 rosa  yTBepKAEHBI
[IpaBnaa  oOpasoBaHmsi  OOIIECTBEHHBIX
Ha0AI04aTeAbHBIX ~ KOMUCcuit — oOaacreii,
rOpoJOB pPecny0AMKAHCKOTO 3HAYeHUs U
CTOAMIIBI A4S OCYIIIeCTBAEHMS OOIIeCTBeHHOIO
KOHTPO BCIelaAbHBIX yUpeXAeHIX (daaee
— IlpaBuaa)*. B mepsoii craThe yKa3aHHOTO
JUCTOYHUKA B IIPaBOBOM IldaHe OTMeYeHO,
4TO OHM pa3pabOTaHbl B COOTBETCTBUM
co crartpeit 50 3akona Pecniybaukmu Kasaxcran
or 30 wmapra 1999 roaza «O mnopsaske u
YCAOBUAX COAEp>KaHUS AUI] B CIelMaAbHBIX
yYpeXXAeHUX, 00eceuynBalon X BpeMeHHYyIO
U30AALMIO OT OOINecTsa» U HallpaBAeHBI
Ha oOIpegeleHue ToOpsAKa OOpa3oBaHUs
oOIIecTBeHHBIX HabAI0AaTeABHBIX KOMIICCUIL
oOaacTeil,  TOPOAOB  pecIyDAMKaHCKOIO
3HayeHus U CTOAUIIBI AASl OCYIIeCTBAEHU:
OOIIIeCTBEHHOTO KOHTPOAs B  CHeIMaAbHBIX
yupexJenusax. Pelrenmem KasaxcTaHCKOTO
IIpaBuTeabcTBa Ha YPOBHE IIOCTAHOBAEHMS OT

33aKoH Pecriybamkn Kazaxcran ot 2 moas 2013 roza
Ne11-V «O BHeceHUM W3MEHEHUII U AOIIOAHEHUII
B HEKOTOpEHIe 3aKOHOAaTeAbHBIe akKThl Pecry0amkm
Kasaxcran mo Bompocam co3jaHus HaIMOHaABHOTO
IIPeBeHTUBHOTO  MeXaHM3Ma, HaIlpaBAeHHOTO Ha
mpeAymnpeskjeHne TBITOK U APYTUX KeCTOKUX,
Oecye10BeUHBIX MAY YHVDKAIOIINX JOCTOMHCTBO BUAOB
obpamenns un Hakazanms. Cwm.: https://adilet.zan kz/
rus/docs/Z1300000111 . AaTa obpamjenns -14.12.2022 .
*Cm.: Tlocranosaenne IlpasureancrBa Pecriybamku
Kasaxcran ot 24 wmions 2011 roga Ne 702.// https://
adilet.zan kz/rus/docs/P1100000702/history. Aata
obpammenns - 14.12.2022 1.

2 mapra 1922 roga Ne 100 gannsle Ilpasmnaa
ObLAM TTOCTaBAEHBI Ha yTpaTy.

V3 npuseieHHBIX BbIIIE apTyYMEHTOB
BRITEKaeT BBIBO4 O TOM, YTO B HacTosAlllee
BpeM:I crieliaAbHbIe YIPEeXKAEHIIS, K KOTOPBIM
OTHOCSITCS CAeACTBeHHbIe U30AATOPEI,
U30AATOPDI BPEMEHHOTO Coaep>KaHus,
NIpUeMHMKU-PpacipeeAnTean, creljalbHble
npueMHUKy, He mnoaxoHTpoabHsl OHK, n
0O0111eCTBeHHbIN KOHTPOADb B HUX OCYILIeCTBASIeT
avms HITM.

B Poccuiickonn  ®Pegepanum  cr. 14
QegepaapbHoro 3akoHa ot 21 wmioas 2014 r.

No 212-®3 «O0 ocHOBax OOIIECTBEHHOIO
KoHTpoasa B  Poccmiickonn ~ Pegepanym»
peraaMeHTUpPyeTcs,  4YTO  OOIeCTBeHHBI

KOHTPOAb 3a oOecrieyeHMeM IIpaB 4YeJoOBeKa
B MecTax IIPUHYAUTEABHOIO COAEeP KaHIsI
(MIIC) OCYIIeCTBASIOT 00I111eCTBEHHbIE
Haba10sareapHbre Komuccun (OHK) [3, c.404].

Takum obpaszom, B Poccum OHK
OCyIIIecTBAsIeT CBOIO AesITeAbHOCTD
BO BCEX MecTax MPUHYAUTEABHOTO
coAep>KaHMNs (MIIC), KOTOpBbIe, 1o
HallleMy  3aKOHOAATeALCTBY,  Ha3bIBAIOTCS
CIleVaAbHBIMUI YIPEXKASHIUMI.

B cBs131 € 13105K€HHBIM BO3HIKAeT BOIIPOC
0TOM, HacKOAbKO onlpaBaaH oTka3 B Kazaxcrane
ot aesareapHoctu OHK B crenmaapHbIX
yupexxaennsix? Ha Har B3rasia, 9Ta npodaema
3acAy>KmUBaeT crelraAbHOro wusydeHus. Ho
y>Ke cell9ac MOKHO OTMETHTD, UTO B HaCTOsIIIee
BpeMs 1104 MaHgaT HIIM mogmnagaior 0oaee
3 200 yupexaeHmil, II0ABEJOMCTBEHHBIX
MBA PK, KYC MB/J PK, MOH PK, M3
PK, MO PK, MTC3H PK (Munnucrepcrso
Tpyda M COIMAABHON 3aIUThl HaceAeHUs
Pecniybankn Kasaxcran), KHb PK n gymars,
4YTO AesATeABHOCTD CIIelMaAbHbBIX YIPeXK4eHUI
OyaeT 110 MX IPUCTaAbHBIM BHUMaHNeEM BpsIA
an ompasgaHo’. ITosToMy crouT moaymars
o T1oM, urobsl BepHyTh OHK B cdepy
AesITeABHOCTU  CHeNMaABbHBIX YIPeXAeHMUIL.
Aas oTOrO0 HeOoOXOAUMMO 3akoH PecnyOamku
Kaszaxcran ot 30 mapta 1999 roza «O nopsaxe
U YCAOBMSIX COAP>KaHMs AL B CIIeLVaAbHBIX

°Cm.:  KoHcoamamposaHHBII —4OKAad, —Y4acCTHUKOB
HaimoHaapHOTO  IIpEBEeHTMBHOIO  MeXaHM3Ma  II0
UTOTaM IIPEBEHTMBHBIX IIOCEIeHNUI, BBHIIIOAHEHHBIX
B 2019-2020 r.r. — AcraHna, c.6 // https://bureau.kz/wp-
content/uploads/2021/09/report_npm-2021.pdf.__Jara
oOparenns -14.12.2022 r.
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yUpeKAeHUX, 00ecrednBaioIX BpeMeHHYIO
M3O0ASIIUIO OT OOIIeCcTBa», AOMIOAHUTH TAaBO
3-4 «O0b1IecTBeHHas HabaozaTeabHasI
KOMVICCUAS».

Aencrsyiomuii YVIK PK 6oaee moapooHo
peraamentupyer geareapHocts OHK  n
IOCBAIaeT el Ieaylo Taasy (8), u paHee
po6KO 0003HaUeHHBIE KOHTPOABHBIE (DYHKITUIA
OHK B npeasigymem YVIK B aeiicTByoniem
KOJeKce M3/A0KEeHbl pasBepHyTO U B 0oaee
IIMPOKUX TIpegedax. /pyroil HOBeAAON
IIPaBOBOIl  perdaMeHTallMN  AesATeAbHOCTHU
OHK B aelicTByIOIIeM KoOJAeKcCe sIBASIeTCS
TO, 4YTO HeT YIOMMHAaHMA O TOM, 4YTO
paccMaTpuBaeMblii KOHTPOADb OCYIIIeCTBASIeTCs
TOABKO OOIIIeCTBEHHBIMII OObeAVHEeHUsIMU. B
YCAOBUAX TEeKYIlero MOMeHTa OOIllecTBeHHas
Ha0AI04aTeAbHas KoMuccnus GopMuUpyeTcs Ha
OCHOBe MHMIIMATUBHOTO peIleHUs Tpa’kKjaH,
a TaKXKe 3alHTePEeCOBAHHBIX OOIIeCTBeHHBIX
00 beAVTHeHUIA.

B c¢1r.33 YIMK PK ormeuaercs, dTO
cootsercTByionue OHK obGpasyiorcs aas
IIpOBeAeHNsI OOIeCTBEHHOIO MOHUTOPMHIA
oOecriedeHmnsi Mpas, CBOOOJA M 3aKOHHBIX
MHTepPecoB OCY>KAEHHBIX, COAepP>KalllMXCs B
VUPEeXKAEHUSAX U OpraHax, MCIOAHSIONIIX
HakasaHIle, B 9aCTH yCAOBUII VX COAep KaHIL,
MeAKO-CaHUTapHOTO obecrieueHsi,
opraHmsaluu Tpyaa, oOydeHns u gocyra. Kak
BUAUM, NPUOPUTET OTAA€TCs KOHTPOABHBIM

$yHKIMAM.

YUK PK npeaycMaTrpuBaeT
HOPAAOK oOpasoBaHMs 0oOI1IeCTBeHHOM
HabAI04aTeAbHOM  KOMMCCUM, TpeOOBaHIs

K 4YzeHaM OOIIeCTBeHHOII HabAoAaTeAbHOI
KOMICCHUM, COAep>KaTeAbHbIM DAeMeHTaM X
IIPaBOBOTO CTaTyca, a TakXXe OCOOeHHOCTSIM
peaamnsanuy MMV CBOMX ITOAHOMOYMNIA.

B coortBeTcTBUMM ¢ wYacThio 2 cratbu 35
YUK PK uaenamu OHK He MoryT OBITH AUlla
C OIBITOM IIPUBAEYEeHNs MAN IIpUBAeKaeMble
K IOPUAMYECKOI OTBeTCTBEHHOCTH YTOAOBHOIO
XapaKTepa, yBOAeHHBbIe CTOCy AaPCTBeHHO UAN
BOMHCKOI CAY>KOBI, I3 ITPaBOOXPaHNUTEAbHBIX
U CIenUaAbHBIX TOCYAapCTBEHHBIX OPIaHOB,
CYyAOB MAM UCKAIOYEHHble W3 KOAJAETUMU
a4BOKaTOB II0 OTpMIIaTeAbHBIM MOTHMBAM,
AVIITIeHHbIE AUTTeH3V U Ha 3aHsITVie aABOKATCKOM

aABOKaTOB,  IOCYJapCTBEHHBIX  CAY>KaIUX
U BOEHHOCAY KaIllMX, a TakKXe pabOTHMKOB
IIPaBOOXPAHUTEABHBIX U CIIeLMaAbHBIX
rOCyAapCTBeHHBIX OPTaHOB.

B orHomenum ami,  HaXOASIIMIXCS
Ha TOCyJapCTBeHHOI, B TOM 4uCAe U
BOEHHOI cAay>KOe, 3aIlpeT IOHATEH, HO He
COBCEM JICHO, IIOYeMy 3aKOH TaKONl 3alper
pacrpocTpaHseT B OTHOIIEHUU agBOKaTOB.
Bean onu mpeacrapasior nmpodeccroHaabHOe
COOOIIeCTBO, He OTHOCSIIIeeCs K
roCyAapCTBeHHOI cay>Koe.

ITo »Tomy nosogy B Otuete OHK IOKO
3a 2015 roa chopaseaanBo orMedeHo: «Kak
II0Ka3aJda IIpaKTUKa, a4BOKAThl — Y/AEHBI
OHK 1npm mocemeHnyu MCHpaBUTEABHBIX
yYpexXAeHuil Jasaau  IpodeccuoHaAbHbIe
IOpUANYeCcK/ie KOHCYyAbTalluM U y49acTBOBAAU
B IIOATOTOBKE AOKYMEHTOB B cyA. Heapss
aABOKaTOB CTaBUTh B OAUH PsAA C CyAbsIMU
1 pabOTHUKaMM IIPaBOOXPAaHUTEABHBIX U
crielaAbHBIX TOCYAaPCTBEHHBIX OPTaHOB.

[TosToMy  mpeaaaraercs — agBOKaTOB
MICKAIOYUTD U3 CIIMCKA ANII, He MOTYIIUX OBITH
yleHaMM OOIIeCTBeHHON HabAr0JaTeAbHON
KOMIICCHI»®,

B paccmarpusaemom Ortyere umeercs
BBUAY cogepxanne mnpexnero YINK PK, B
KOTOPOM He OBLAO CTaTbl, B KOTOPON OBl
HaIllAU CBOe OTpa’keHMe IIpaBOBble KpUTepun
K yJeHaM OOIecTBeHHO HabAI4aTeAbHOI
KOMVICCUA.

B cBoem oruere  OOILECTBEHHUKIN
ITaBaoaapckoit obaacTu Takke oOpalaioT
BHIMaHUe Ha 5Ty npobaemy. OHM OTMeYaIoT,
4YTO 3allpeT Ha ydactue aasokaros B OHK
IOSIBMACS B CBA3M C paboToil  HOBOTO
nacruryta HIIM. OgHako caeayeT OTMeTUTD,
INUITYT OHM, 4TO 3a Bpems:a padorsr OHK (10
A€T) TIOUTH B KaXK40M pernoHe s cocrase OHK
Oobam  agsokatrel. OHK  Bcerga craparorcs

°Cm.: Otger OHK IOKO. COopHUK OT4eTOB
OOIIeCTBeHHBIX Ha0bAI0AaTeAbHBIX KOMMCCHUII
(OHK) o pesyabraTax He3aBUCHMMOIO MOHUTOPMHIA
MeCT AMIeHus CcBOOOABI M  AeATeABHOCTH IO
IpeJOTBpAIleHNIO TIBITOK U APYTMX JKeCTOKMX,
0ecue 10BeUHBIX MAU YHIKAIOIIMX JOCTOMHCTBO BUAOB
oOpameHnss u HakasaHust B Kaszaxcrane za 2015.-
Acrana, 2016. — C.76. https://cdn.penalreform.org/

AesITe AbHOCTBIO. Aazee YCTaHOBAEHBI ~ wp-content/uploads/2016/08/%D0%9E%D0%A2%D0

OTpaHUYEeHN:T 110 yacTu BO3MO>XHOCTU % A7%D0%95%D0%A2-%D0%IE%D0%ID %D0%IA-

oprTp uaeHamyu OHK B oTHOIIEHMHN cyabers, %D0%B7%D0%B0-2015.pdf Aata  obparmen
-14.12.2022 1.
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OKasblBaTh  OeCrAaTHyI0  IOPUANYIECKYIO
IIOMOIIIb, ®TO Heus3OeXHO, II0TOMY 4YTO
OCy>XJeHHble B OOAbIIell CTereHu 3agaioT
BOIIPOCHI II0 CBOMM YTOAOBHBIM JeAaM.
Orcyrcrue B xomange OHK agsokaros
IIpuBeAO B 3aTPyAHUTEABHOE II0A0KeHMe
yaenop OHK mnpm okasanum 1paBoBOIL
oMoy 3akaodeHHeIM’. IlpeacraBasercs,
yTo 3amnper Ha ydactme B OHK agsokaros
COBEepPIIIeHHO He 0OOCHOBaH, U, Ha HaIll B3T4514,
MHeHHle OOIIeCTBeHHMKOB JO/AXKHO OBITh
nogaep>kaso, n s 1.4 4.2 cr. 35 HeoOX0AMMO
U3 TekcTa yOpaThb CAOBO  «aABOKaThI».
Cogep>kaTeabHas 4aCTh DTOTO ITyHKTa MOXKET
ObITh HpejcTaBAeHa CAeAYIOUIUM oOpasoMm:

«4) cyapu, aABOKATbl, TIOCyJapCTBEHHLIe
caAyXKalllie ¥ BOeHHOCAy>Kallye, a TaKxXe
paboTHMKM IPaBOOXPaHUTEABHBIX u

CIlerMaAbHBIX I'OCyAapCTBEHHBIX OPIraHOB;» U
TaklM >Ke 0OOpa3oM IO BCeMY COJep KaHUIO
IIPaBOBOTO MCTOYHMKA.

B KOHTEKCTe paccMaTpuBaeMoit
11po0AeMBbl XOTeA0Ch OBl 3aTPOHYTh BOIIPOC O
IpaBe OCYy>KA€HHBIX K ANIIEeHNIO CBOOOABI Ha
IPaBOBYIO IIOMOIIb. _

C ywerom mnoaoxenmit 13  crateu
OcnoBuoro 3akoHa PK, xaxapiii wumeer
IIpaBO Ha IIOAy4YeHNe KBaAM(PUIIVPOBAHHOI
I0pUANYIECKON IIOMOIIIIA. B caydasix,
IpeAyCMOTPEHHBIX 3aKOHOM, yKa3aHo
34ech, IOpuAMYecKas IIOMOIIIL OKa3bIBaeTCs
OecriaaTHO. YKasaHHasl KOHCTUTYLIMIOHHAs
IpaBoBasi HOpMa B CBOEM COAep KaHNUM He
npeAriodaraeT PpasHOIO poJa IIOIPaBOK U
VICKAIOYEeHU A B OTHOIIIEHNMI COOTBETCTBYIOIIIX
KaTeropuii TIpaXk4daH. BDTO OTHOCUTCI B
IIOAHOV Mepe U K OCY>KAeHHBIM AUIaM.
[IpaBo Ha moaydeHme KBaAMPULINMPOBAHHOI
IOpUANYECKO TIOMOIIM B  OIpejeAeHHBIX
3aKOHOM (popMax, IPeAyCMOTPEHO B CEAbMOM
cratou gecatonn YVIK PK. B ugactu 4 cratou
14 YK PK orMmedeHo, dYTO mHepemnncka
OCY>KAEeHHOTI'O K AUIIEeHNIO CBODOABI, apecTy ¢
aABOKaTOM KOHTPOAIO He OAAeXKUT.

B wactu 6 cratem 106 YIVIK ormeueHo,
9TO A4Sl TOAY4YeHUs KBaAM(pUIVPOBaAHHON
IOPUANYECKON TIOMOIIM OCY>KAEHHBIM IO
UX IMCbMEHHOMY UAM YCTHOMY 3asBAeHUIO
IPeAOCTaBASAIOTCS CBUAAHMUA C ajBoKaTaMu
Oe3 OTrpaHNYeHIs uXx KOAMYECTBa,
MPOAOAKUTEALHOCTI u B YCAOBMIIX,

"Tam >xe. — Otuer OHK I'TaBaogapckoit obaacru. - C.21.

oOecrieynBaroIUX UX KOHPUAEHIINAABHOCTb.
K coxazennio, sTa HOpMa B HpPaKTUIECKOI
AesITeAbHOCTY MICIIPABUTEABHBIX YIPEKAEHUIA
He Bcerga BaimoaHsiercss. B oruere OHK
ITaBaogapckoit 00AacTy OTMedaercsi, YTo B
NpakTUKe MCIPaBUTEABHBIX  yUPeXKAeHUI
(xpome CaeACTBEHHOIO WM3045ATOpa) MMEIOT
Mecto Hapymenus 1.61 Ilpasuma Heancona
Mangeasr B uacTu oOecredeHMs] yCAOBUIA
ITOAHOU KOH(l)I/IAeHLU/IaAbHOCTI/I CBUAQHUI
aABOKATOB C OCY>XAEHHBIMI, B I10A€ 3PEH,
HO He B IIpegeAax CABIIIMMOCTU TIOPEMHOIO
IepcoHada " B 4acTU IIPeAOCTaBAEHUs
CBUJaHMII ©Oe3 Kakmx-Ambo 3adep>xek. B
OoT4YeTe CKa3aHO, YTO 3a4acTyl0 aABOKAThI
Ha IIOAIIMCaHMe 3asBACHUsA, IIO0Ay4eHUe
IPOIyCKa M OXUJAHUE COIPOBOXAAIOIIETO
3aTpauymMBalOT HECKOABKO YacOB®.

YauTeiBass ~ BaXKHOCTh  IOPUAMYECKON
IIOMOIIN A4Sl  CyODbeKTOB, OTOBIBAIOIINX
AuiieHye cBoOOAbl B KadecTBe HaKa3aHIs
OCHOBHOTO BMJa, U IIpearioAaras, 4YTO
OrpaHMYeHHbIe BO3MOXKHOCTY 3allUIaTh UMMA
CBOM IIpaBa M 3aKOHHbIE MHTEePechl CAe40Bal0
OBl IpeaycMOTpeTh IIpaBO OCY>KJAEHHBIX Ha
IOPUANYECKYIO IIOMOIITh B OTACABHON CTaThe
C IIOAPOOHBIM yKa3aHMeM BUAOB TaKoOIA
nomomm. Takoe mpesaoxkeHme cgeaaHo
POCCUIICKMMMU yYeHBIMU-TIEHU TeHIIYIapUCTaM I
B JIX KOAAeKTUBHON pabote 1o OO1ei yactu
YI0A0BHO-UCIIOAHUTEABLHOIO IIpasa [3, c.146],
KOTOPOe€, Ha Halll B3rs4, BIIOAHE OIIpaBAaHo.

Kak 0Op1a0 1mokasaHo BbIlle, DTO IIPaBO
ocykdenHoix B YVIK PK obosnauaercs
({pparmeHTapHO B HECKOABKIX CTaThbsAX. B cBsa3M
C ®TuM mnpeaaaraercst raasy 3 «lIpaBosoe
I10A0>KeHIe OCY>KAeHHBIX» AOITOAHUTD CTaThel
14-1 «IIpaBO OCYy>KA€HHEIX Ha IOPUAUIECKYIO
IIOMOILIb>.

B aureparype  ormewaercs,  4TO
De3Bo3MesaHOe IIpe4ocTaBAeHne
IIpaBOBOJ IIOMOINM AHIlaM, OTOBIBAIOIIUIM
HaKasaHMsd,  NpeAeAbHO  3HAYMMO IO
TOMl  OpuU4yMHe, YTO  OoAblIas  4YacTh
OCY>XAEHHBIX He MMeeT BO3MOXKHOCTU B
dunanCOBOM IlaHe KOMIIEHCHPOBATh
yyacte IIpo¢eCcCrOHAAbHOTO  3alUTHUKA,
TO eCTh aZBOKaTa. ITomumo DTOTO,
OCY>KAEHHBI},  OTOBIBAIOIIMII  HaKa3aHMe
B BHUAE AUIIEHNUs CBOOOABI, HaXOAMUTCS
II0 OTHOLIEHMIO K aJAMUHUCTPATUBHOMY

8Tam >xe. — Otuer OHK ITaBaogapckoit o6aactu. - C.21.
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COCTaBy IEeHUTEHIIMapHOIO YUpeXXAeHUs B
3aKOHOMEPHO 3aBJICYIMOM IT0A0>KE€HI I, MOSKHO
CKa3aTh, B COCTOSIHUN IIOAuYMHeHUs. JaHHOe
00CTOATEeABCTBO OKa3blBaeT IIPUHIIUIINAAbHOE
BAMAHME Ha MX BO3MOXKHOCTH D(PPeKTUBHO
peaAn3oBbIBaTh CBOM IIpaBa M MHTEPeCHl B
Iepno/ OTOBITUS HaKa3aHMs, a 3a4acTyio U
mocae Hero [4, c.898-899].

BasxHpIM npMHOUIIOM OOIIECTBEHHOIO
KOHTpoOA4s, 3akpenaenHoro B cr.31 VYIVIK
PK, sBastercsi 0Os3aHHOCTD IIMICBMEHHOIO
AOKYMEHTHpPOBaHIs  pe3yabTaToB.  DTOT
HPUHIIAIL, BUAUMO, OTHOCUTCS N K
aessteapnoctu OHK, wo B 1.7) 4.l cT1.36,
oIpeJesIONIell IIpaBoBoe II0A0XKeHIe Y1eHa
0011IeCTBeHHOII Ha0 A104aTe ALHO KOMUCCUITHA
yPpOBHE HOPMaTMBHOTO 3aKpeIlAeHus 1X IIpaB
M COOTBETCTBYIOINX 00s13aHHOCTeN, OAHON
U3 KaTeropuil IpaB 4Y/JeHOB OOIIeCTBEeHHOI
Ha0A104aTeAbHON KOMICCU PacCMaTpyUBaeTCs
MHPOPMIpPOBaHNE B INUCbMEHHOI ¢opMe
aAMMHUCTPAIIUIO YYPeXAeHNsI MAM OpTraHa,
UCIIOAHAIONIeTO HaKasaHMe, O pesyabTaTax
CBOeI1 gesATeAbHOCTH. B caydae HeycTrpaHeHm:
yupesxJeHreM 1AM OPTaHOM, MCIIOAHSIOIINM
HaKazaHUe, BBISIBAEHHBIX HeA0CTaTKOB
COOOIIATh O HUX B MX BBIIIECTOSIINE OPTaHbI
u (mam) oOpraHbl HOpPOKypaTypnl. Takum
o0pa3oM, paccMaTpuBaeMasl AesTeAbHOCTb
yaeHos OHK sakperizena B 3akoHOAaTeAbCTBE
B KauecTBe X IIpaBa. B wactsx 2 u 3 »T011 Ke
cratby 36 3aKpenJeHnl OOs3aHHOCTM 4YJeHa
OHK. Ha wnam B3rasa, caedosBalo Obl 1. 7)
1.1 ¢1.36 mepenect B OOsI3aHHOCTM U AAS
9TOro npegycMmorpers 4.2-1. B TakoM caydae
B 4.1 c1.36 YVIK PK cosepkaauch Obl IpaBa
yaeHa OHK u3 miectu myHKTOB, a B KadyecTse
HOBOJ OOS3aHHOCTU IIOSIBMLAAch OBl HOBas
gacth 2-1 cT.36 caeayiomero coAep>KaHus:
«2-1. nrpOpMUpPOBaTh B IUCEMEHHON (popMe
aAMMHICTPAIIUIO YUYPeXAeHNsI AWM OpTaHa,
JCIIOAHSIONIEro HaKa3aHHle, O pesyabTaTax
CBOeI1 gesATeAbHOCTH. B caydae HeycTrpaHeHm:
yupesxJeHreM UAY OPTaHOM, MCIIOAHSIOIIM
HaKazaHle, BBISIBAEHHBIX HeJ0CTaTKOB
COOOIIATh O HUX B VX BBIIIECTOSIIIIIe OPTaHbI I
(nam) opraHbl IPOKYpPaTypbI».

K uwemy mpusosuT urHopuposaHue
AAQHHOTO NpPMHIINMIIA, HArAsAHO IIOKa3blBaeT
aesreapHocts OHK Ilasaogapckoit obaactu.
3a 2015 roag uwaemamm OHK mnposeaeno

okoa0 50 1ocemieHMII  MCIPaBUTEALHBIX
yupexxaennii, a B AYVIC Obla mpejocraBaeH
TOAbKO 1 oTyueT 3a 0aHO ImocemeHue. Ilpu
Takoll mpaktuxe JeareapHoctu OHK, Ttem
Oosee 1ipy OOABIIIOM KOAMYECTBE >Kaa00
OCY>KAeHHBIX, HIUKaKMX TTO3UTVBHBIX
pe3yAbTaToOB M3MeHeHMs CUTyaluy J00UThCs
HEBO3MO>KHO, oTMedaetcs B Otuere’.

B wactu 2 crarsu 38 YIVIK 3axperiaeno,

qTO O01ecTBeHHas HabArOAaTeAbHas
KOMUcCHsl oOOsi3aHa He MeHee YeM 3a
OJAHM  CyTKM  yBeAOMAATh  HadaAbHUKa

yUpeXKAeHUs MAM OpTaHa, MCIOAHSIIONIEro
HaKasaHMe, O IIAaHUPYeMOM ITOCeIeHNI.
DTa HOpMa BBI3BIBA€T KPUTUKY CO CTOPOHEI
OOIIIeCTBEHHNKOB 1 9KCIepToB. Tak, B
oruete OHK Aamarer u  AJaMaTHMHCKOM
obaacTu OTMedaeTcs, 4YTO JaHHasi HOpMa
He CIIOCOOCTBYeT BBIIIOAHEHUIO (PYHKIINIA
OOIIleCTBeHHOTO ~ KOHTPOAsA B ITOAHOM
00béMe, KaK ITOKa3blBaeT IIpaKTUKa - IIpU
napOpMaIIUM O IIPEACTOSIIEeM  BU3UTE
Ha4IMHAeTCs II0AT0TOBKA YUPeXKAEHN I I CAaMIUX
OCY>XKAEHHBIX K IPeACTOSIeMY ITOCeIeHMIO.
B cBasum c sTMM mpeaaaraercs MCKAIOYUTD
sty Hopmy us YUK PKY. AJeiictBureasHo,
3agaua OHK 3akaiouaercss B OOBEKTUBHOM
KOHTpPO/€e Haj AesITeAbHOCTBIO YUpeXKAeHWUI],
UCHOAHSIOIINX  AWIIIEHIe  CBODOABI, U
HeIocpeACTBEHHOM KOHTaKTe C OCy>KAeHHbIMU
CIIeABIOTOAYYeHN s OTHUX K100 1 3asBAeHUIA.
/JlaHHas HOpMa, IIUIITYT B CBOEM OT4YeTe YJAeHBI
OHK Artsrpayckoit 001acTu, He ClIOCOOCTBYeT
BBIIIOAHEHNIO  (PYHKIMII  OOIIeCTBEHHOTO
KOHTPOAs B IIOAHOM OOBEMe, TaK Kak
IIOKa3bIBaeT IIpaKTMKa - IIpu MHPOpMAIUI O
IIpeACTOsAIIeM BU3JTe HauHaeTCs [I0ATOTOBKa
yIpeXKAeHUsT ¥ CaMUX OCYy>XXKAEHHBIX K
IpeACTOsAIIeMY ITocemeHnio. JelicTBUTeABHO,
Ipyu HOpeABAPUTEABHOM IIpeAyIpeKAeHUN
PYKOBOACTBA MCIIPABUTEABHOIO yUpeXXAEeHUs
IIOAYYUTL IpaBAUBYIO MHPOpPMAIUIO O

°Orguer OHK TIlaBaogapckort o6aactn. COOpHUK
OTYEeTOB ODIIECTBEHHBIX Ha0AI0AaTEABHBIX KOMMCCUIT
(OHK) o pesyabraTax He3aBUCHMMOIO MOHUTOPMHIA
MeCT AUINEHUsI CBODOABI U  AESTEABHOCTU  IIO
NpeAOTBpallleHNIO IIBITOK U APYIUX >KeCTOKMX,
OecueA0BeUHBIX AU YHIKAIOIINX AOCTOMHCTBO BIUAO0B
oOpameHnss u HakasaHusl B Kaszaxcrane za 2015.-
Acrana, 2016. — C.54.

Tam ske. Oruer OHK Aamartel m AaMaTHMHCKON
obaacru. — C.21
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COCTOSIHMU /€A B yUPeXXAeHUM O4eHb TPYAHO,
II09TOMY, Ha Halll B3TA514, CAeAyeT UCKAIOUNTD
u3 gactu 2 crarsu 38 YVIK Bo BTOpOM absare
caeayiomee 1moaoKeHme: «OOIecTBeHHas
HabAI0AaTeAbHas KOMUCCHS OOsI3aHa He MeHee
4yeM 3a OAHM CYTKU yBeAOMAATHh HadaJbHIKa
YUIpeXAeHUsI MAU OpTaHa, MCIOAHSIOIIEro
HakasaHle, O I11aHUPYeMOM I1OCeIIeHNI».

B mrorosrix pesyaprarax mo Tperpemy
nepuoguieckomy  Aokaagy — Kasaxcraza
Komnrer nporus nertok OOH ot 12 aexaOps
2014 roaa yxaszaa, uto KomureT npuBeTCTByeT

IIOCTOSIHHYIO ~ IIOAJEPKKY  IOCyAapCTBOM-
y4acTHUKOM paboTel 14  oOIiecTBeHHBIX
KOMUTETOB II0 MOHUTOPWMHIY, B COCTaB

KOTOphIX BxoguT 101 waeH w3 pa3aAMIHBIX
TPYIIl HEeIIPaBUTeAbCTBEHHBIX OpPraHM3alilii,
a TakKXe IT0Ay4eHHYIO MHPOpPMAIMIO O TOM,
4YTO TaKue KOMMTETBI €XerogHO ITPOBOAST
HECKOAbKO COTeH IIPOBEPOK MeCT AMIIeHMU:
CBOOOABDI. OTMmeuaeTcs, qTO Komurer
00eCIIOKOeH COOOIIeHUsSIMI O TOM, dYTO
oOII1ecTBeHHbIe KOMUTETH 10 MOHUTOPUHIY
CTaAKMBAIOTCA C MOpOOAEMON IOAy4YeHUs
AOCTyIla K HMM, YTO He IIO3BOAsSeT UM
HajAeXallluM oOOpa3oM BBIIIOAHATH CBOIO
paboTy 13-3a MX OTPpaHNYEHHBIX IT0AHOMOYNIA,
CIIOCOOHOCTM IIPOBOAUTD BCTpeuN HaeAlHe I
HEBO3MOJKHOCTYI OCYIIEeCTBAATH BHEII1aHOBbIe
nposepku. I'ocysapcTBy-yuacTHUKY, CKa3aHO
B 3aKAIOUMTEABHBIX 3aMedaHUsAX, CcAaeAyeT
B 3aKOHOJAaTeAbHOM MOPsAJAKe pa3pelnTh
yleHaM  OOIeCTBeHHBIX  KOMMCCHUI  TIO
MOHUTOPMHIY HaeAMHe COOOIIATh ANIIAM,
codep>KalllMMCsl II04 CTpadkell, 4YTO Lieadb
X TIOCeIeHUsI 3aKAI04aeTcs B IIPOBEpKe
TOTO, He IOABepPraroTCs AY OHM HBITKaM UAU
JKeCTOKOMY OOpallleHIIO, a TaK>Ke 00ecrieunTh
Ha TIIpaKTUKe, 4YTOOBI 3aJep>KaHHbIE U
3aKAIOUeHHble He I10ABepraAlch perpeccusaM
[10CAe KakKoro-Amd0o OOMIeHusI ¢ 4YaeHaMU
OOIIIeCTBeHHBIX KOMUTETOB 10 MOHUTOPUHIY.
IToguepkuBaeTcsi, 4TO TOCYyAapCTBY caeAyeT

HaAeAUTh oO11eCcTBeHHbIe KOMUTETHI
10  MOHMUTOPUHIY  IIOAHOMOYMSAMMU IO
IIPOBeAEHNIO BHEIIAAHOBBIX IIPOBEPOK B

MecTax AWIIeHUsI CBOOOABI, IIPOBeAEHUIO
JaCTHBIX BCTPeY U ITy0AUKaL UV CBOMX BEIBOAOB
C 1IIeAbl0 PacIpOCTpaHEHUs! pe3yAbTaTOB
CBOETO MOHWMTOPMHIa M BO3AOKEHUSI Ha
AOAKHOCTHBIE AMIIa OTBETCTBEHHOCTM 3a

yCTpaHeHHe TIOAHATBIX UMM IIpobaem™.
Aymaetcs, 4TO IIpejJaraeMble M3MeHeHIs
B 3aKOHOAATEeALCTBO II03BOAST B IIOAHOM
Mepe BBIIIOAHUTDL CBOM 003aTeAbCTBa Iepej
crpykrypamy OOH.

3akaoJdeHue

Poap m 3uauenme aesateapHoctu OHK
B 3alljUTe IIpaB M 3aKOHHBIX WHTEpPecoB
CyOBEKTOB, OTOBIBAIOIIIVIX ANILIeHNe
CcBOOOALI, TPYyAHO IlepeolleHNTh. Vlctopus
MOsIBAEHMSI DTOTO OOIIeCTBeHHOTO MHCTUTYTA
CBIAETeAbCTBYeT 00 OOBEKTUBHBIX
MpeAIloChlAKaX ero  BO3HMKHOBEHMS — U3-
3a OCTpOM  HeOOXOAMMOCTM  BHVMAaHMNSI
K AuilaM, HaxXOAJgIIVMCSI B 3aTOYEHWUI.
KoneuHo, B OCHOBE BCEro ®TOTO HaXOAMUTCS
oOlIleye10Be4eCKMII  IIPOIlecC T'yMaHM3aIuu
OOIIeCTBeHHBIX OTHOIIeHNII. B coBpeMeHHBIX
YCAOBUAX paccMaTpuBaeMast dopma
ydgacTusl OOIIeCTBEHHOCTM B CO0AI04eHUN
IIpaB 3aKAIOUEeHHBIX He yTpaulBaeT CBOETro
3HaUYeHNs U IproOpeTaeT HOBOe CoAep KaHue.
JeiicTByIOIee 3aKOHOJATeAbCTBO o)
deareapHoctn  OHK  Tpebyer  cBoero
COBEpIIeHCTBOBaHMA B  COOTBeTCTBUM  C
IIOTPeOHOCTAMU HIpaBOIIPUIMEHITeAbHOM
MPaKTUKI. Ha OCHOBaHIM BCETO
BBIIIEN3A0>KeHHOIO IIpeAlaraeTcs:

1.B YroaoBHO-MCIIOAHUTEABHOM KOAEKCe
B m4 4.2 cr. 35 HEeoOXOAUMO U3 TEKCTa
MCKAIOUNUTHL TIOHSATUE «aABOKATbI». TeKcT
HTOTO ITyHKTa OyAeT BBITASIAETD TaK: «4) CyAbl,
aABOKATBl,  TOCyJapCTBEHHble  CAy>Kalljye
M BOEHHOCAY>Kallllle, a TakXe paOOTHUKA
IIpaBOOXPaHUTEAbHBIX u CIeIaabHbBIX
rOCyAapCTBEHHBIX OPraHOB;» U B TaKOW >Ke
peJaxkuny 1o BceMy TeKCTy.

2. llpeaycMoTpeTh IIpaBO OCY>KAEHHBIX
Ha IOpPUANYECKYyIO IIOMOINb B OTAeABHOI
CTaTbe C IIOAPOOHBIM yKa3aHMeM BIA0B TaKOi
IIOMOIIIIL.

3. Ilpeaycmorpers B cr.36 YMK PK
HOBYIO 4acTb 2-1 cAeAyIoIero cogep>KaHMs:
«2-1. vHPpOpMUpPOBATH B NMICbMEHHOI (popme

3aka0unTeAbHbIE 3aMedaHIs 1o TpeTbeMy
nepuogudeckomy Aokaady Kasaxcrana (Konsenit
IIPOTUB TIBITOK M APYIUX >KECTOKMX, Oecuea0BeuHBIX
MAY YHVDKAIOIIUX AOCTOMHCTBO BIUAOB OOpallleHus 1
HakazaHIs1).3aKalounTeAbHble 3amedanus Kommurera
IIPOTUB IBITOK OT 12 aexabpst 2014 rosa

https://adilet.zan.kz/rus/docs/01400000002/info. Jata

oOparenns -14.12.2022 r.
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aAMUHUCTPALINIO YUYpeXAeHus MAM OpraHa,
UCIIOAHSIONIeTO0 HaKa3aHMe, O pe3yabTaTax
cBOell AesATeAbHOCTU. B caydae neycrpanenns
yUpeKAeHIeM MAY OPraHOM, MCIIOAHIOIIM
HaKaszaHue, BBIBAEHHBIX He/J0CTaTKOB
COODIIIaTh O HUX B MX BBIIIIECTOSAIIVI€ OPTaHbl I
(nam) opraHsl IPOKYpaTypbI».

4. Vickarountp n3 yactu 2 ctatbu 38 YUK
PK BTOpoI1 ab3a1; caeayiomero cogep KaHus:
«O01ecrBedHass HabAIOAaTeAbHAS KOMUCCUS
o0si3aHa He MeHee 4YeM 3a OJAHU CYTKU
yBeAOMAATh HavyaabHUIKA yupesxAeHIs
VAN OpraHa, MUCIOJAHSIONIEr0 HaKas3aHMe, O
IL1aHUPYEMOM ITOCeIIeHNUM».
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Koramapik Oakblaay KOMUCCHAAapPbIHBIH COTTaAFaHAapPABIH KYKBIKTaphbl MeH 3aHAbI
MydadeAepiH caKkTayaarbl peai )KoHe O0JapAblH KbI3METiHIH THMiMAiAiriH apTTBRIpY
>)KOAAapbl

Angarna. Makasasa Kasakcranaarst KoraMAbIK Oakplaay komuccrscsl mHCTUTYTHIHBIH (OHK) Tysey
MeKeMeJepiHAe 3aHABIABIKTHI CaKTayFa >KYPTIIBIABIKTBIH KaTBICYy HbICAaHAAPBIHBIH Oipi peTiHge AaMysl
JKoHe OJapAblH KbI3MeTiHJe TYBIHAANTHIH IIpoOJeMaszap KapacThIpblaadbl. bya Koramablk Oaxblaay
MHCTUTYTHIHBIH TapUXbI PeBOAIOLIVIIFa AeTiiHTi PeceilaiH aaFaIk bl XXbLA14apbIHaH OacTar KOFaM eKidgepiHig
Ty3ey MeKeMeJepiHiH KbI3MeTiHe KaTBICYBIHBIH Oya (opMachl TYTKBIHAAPABIH MYAJeAepiH Koprayda
©3iHIH THIMAiAiriH AoaeasereHiH kepcereai. CTaaMHAIK KyFBIH-CYPIiH >KblAJdapbBlHAa OCHI KOFaMABIK
KYPBIABIMAAPABIH SKYMBICEI OeAriai ceOernTepMeH KBICKApPTBIAABI. XaABIKTBIH OMAIK MHCTUTYTTapbIHA
JereH CeHIMIiH apTTBIPy MaKcaTbIHJa MeMAEKeTTiK-KYKBIKTHIK >KyiteHi pedpopMasay Kargaiibiga OHK
po4i MeH MaHBI3BI eayip apraanl. Okinimke opaii, OHK knI3MeTine apHaaraH apHaiibl JKyMbICTap ©Te
a3, erep Kasaxcranga oaap myadeMm Kok Jen anrtnacak. OHK Typaasl >kaanbl KBLAMBICTHIK-aTKapy
KYKBIFBI Typabl eHOeKTepe >KoHe oJlapFa TyCiHikTemeaep Ae anTblaaabl. COHFBI XKblA4apbl MeMAEKeTTiH
asaMaTTBIK KOFaM KYPBLABIMAApPBIMeH THIFBI3 BIHTBIMAKTAaCTBIK TeHAeHINICH OalikaafaHbIHA KapaMacTaH,
kasipri OHK kpI3MmeTiHiH ToXipmbeci OHBIH KypaMBIH KaAbBIIITaCTBIPyFa, COTTaAFaHAapFa OJAapAbIH
TapallblHaH 3aHrepAik KeMeK KepceTyre SKoHe 0AapAblH (QYHKIIUAAAPEIH JKy3ere achIpy Ke3iHAe 0AapAblH
KbI3MeTiHe Oipkarap IekTeyepre OailaaHbICTEI 941 Ae Oap mpobaemasapabt kopceredi. OHK sxyMmbicbiHAa
aHBIKTaAFaH ITpoOJeMasapfa OallAaHBICTBI YCBIHBIABIII OTBIPFaH >KYMBICTA a3aMaTThIK KOFaMHBIH OCHI
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OpraHbIHBIH THUiMAL KbI3METiH apTTHIPY YIIiH 3aHHaMara e3TepicTep MeH TOABIKThIpyJap eHIi3y >KeHiHAe
YCBIHBICTap >KacalaAbl.

TyiiiH ce3aep: KbLAMBICTBIK-aTKapy 3aHHaMachl, KOFaMABIK OaKblaay KOMICCHUsAapBl, COTTaAFaHAapFa
3aH KeMeTi, KoraMABIK DaKblaay.

R.U. Tatikov?, K.Zh. Baltabaev?, Yu.N. Drokin?
'Kazakh-American Free University, Ust-Kamenogorsk, Kazakhstan
L.N. Gumilyov Eurasian National University, Astana, Kazakhstan

The role of public monitoring commissions in the observance of the rights and legitimate
interests of convicts and ways to improve the effectiveness of their activities

Abstract. The article examines the development of the Institute of the Public Monitoring Commission
(PMC) in Kazakhstan as one of the forms of public participation in the observance of the rule of law in
correctional institutions and emerging problems in their activities. The history of this institution of public
control shows that from the first years of its existence in pre-revolutionary Russia, this form of participation
of representatives of society in the activities of correctional institutions has proved its effectiveness in
protecting the interests of prisoners. During the years of Stalin’s repressions, for obvious reasons, the work
of these public formations was curtailed. In the context of reforming the state-legal system in order to
increase public confidence in the institutions of power, the role and importance of the PMC increases
significantly. Unfortunately, there are very few special works devoted to the activities of the ONC, if not
to say that there are none in Kazakhstan at all. The ONC is mentioned in the works devoted in general to
penal enforcement law, and in the comments to them. Despite the fact that in recent years there has been
a trend of close cooperation between the state and civil society structures, the practice of modern PMC
activities indicates that there are still problems associated with the formation of its composition, their
provision of legal assistance to convicts and a number of restrictions on their activities in the exercise of
their functions. In the proposed work, in connection with the identified problems in the work of the ONC,
proposals are made for amendments and additions to the legislation to improve the effective activities of
this body of civil society.

Keywords: Penal enforcement legislation, public monitoring commissions, legal assistance to convicts,
history of the public monitoring commission, human rights.
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Trends in German Criminal Procedure Law

Abstract. German criminal procedure law is under constant reconstruction, since its
promulgation in the 1870s, it was changed more than 200 times. When a law undergoes
long term changes, it is especially interesting to take account of specific trends — where does
normative restructuring happen and how are different spheres of reconstruction interrelated.
This contribution identifies 4 distinct areas where topics either remain very stable or where
criminal procedure law undergoes profound changes. One area that is rather constant is the
interest in efficiency of criminal investigation, trial, and sentencing. However, within this
common interest in efficiency, we see important changes in the realm of human rights quarantees.
Since the German Federal Constitutional Court did substantially change its interpretation of
human rights, insisting upon a core of absolute protection within each and every human right,
institutional safeguards of human rights in criminal procedure had to be amended, leading to a
new emphasis on the principle of proportionality. While this is a trend that is mainly concerned
with serious crime, lesser offenses are subject to widespread procedural decriminalization. Such
widespread decriminalization is only possible because the role of the victim was newly assessed.
Newfound possibilities to actively participate in criminal procedure or to interact with criminal
procedure increase acceptance for procedural outcomes apart from criminal sentencing.
Keywords: Efficiency in criminal prosecution, human rights in criminal procedure law,
proportionality aspects in criminal procedure, procedural decriminalization, pluralization of
values in criminal procedure.

DOIL: https://doi.org/10.32523/2616-6844-2023-144-3-106-115

Introduction

After having taught Criminal Procedure
Law and related subjects in East Asia for more
than 20 years, the author got used to looking
at German Criminal Procedure Law from afar.
Being a German by descent, the author was
always asked to make at least some reference
to the German example. By doing so, it became
obvious that many related questions shift in
their importance. What is really interesting
in such a situation is often not a specific
paragraph, but a mindset that expresses itself
through Criminal Procedure Law and its
relevant changes. Therefore, this article is less
concerned with specific dogmatic or normative
questions, but with important and overarching
trends within Criminal Procedure Law and

its constant efforts of finding normative and
practical answers to a changing society.

It is therefore a contribution that tries to
share experiences and insights into German
criminal procedure, not to give an example for
granular questions —how important they might
ever be — but to give an account concerning
questions such as the balance between
efficiency of criminal prosecution and human
rights of a criminal suspect. Quite often, this
balance is expressed through the terms of the
principle of proportionality that found its way
from police law through administrative and
constitutional law into criminal procedure
law. Still, this principle underwent distinct
changes due to new ways of interpreting in
German constitutional law. A second line of
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thought — that expresses considerations of
proportionality in a very different way — is
the tendency to look for ways of procedural
decriminalization. A third development worth
being noted are changes that arise from a
reconsideration of victim interests, giving way
to new forms of procedural choices and forms
of procedure. This pluralization of procedures
is an expression of the pluralization of subjects.
All these examples show how values reconnect
in new ways or how even new values become
viable within German criminal procedure law.

Efficiency

There are very different ways to assess
the efficiency of a procedural system. Either
we try to indulge into estimates in the field
of criminology as to whether crimes are
discovered and solved; or we can try to
scrutinize criminal procedure itself and see if
criminal procedure sticks to its own standards.
When choosing the first way to assess the
efficiency of the system, we may very often
find estimates concerning crimes that perhaps
happened or concerning crimes that are
reported but never solved — maybe due to lack
of evidence or due to lack of substance. These
numbers try to combine field research with
case numbers within the judiciary. Since only
a small proportion of crimes is scrutinized
in such a way, they are very often more or
less disputed or misleading. However, when
we try to judge the criminal justice system
from within, we will find a different form of
efficiency, showing the adherence of the system
to its own standards. In this context, we find
two numbers directly related to each other,
revealing court opinion not about criminal
actions of individual suspects, but about
professionality and soundness of investigation
and prosecutorial decision making. Therefore,
they are an assessment of professional
efficiency of major criminal justice institutions
from within the criminal justice system. The
first set of numbers concerns decisions of
prosecutors as to whether dismissing a case
or not. In case prosecution dismisses a case,
but the victim objects, courts can uphold
the prosecutorial decision to dismiss a case
as being justified, or they can oppose it. The
second set of numbers concerns cases where
the court rejects charges brought forward by a

prosecutor on reason of insufficient evidence.

First, when the prosecutor decides
according to sec. 170 II 1% sentence German
Criminal Procedure Law (GCPL) to terminate
a procedure either due to proof of innocence
or due to lack of evidence, the victim can
object. If the prosecutor general — as a part
of prosecutorial internal control — upholds
the decision to terminate procedure (sec. 172
I GCPL), the victim can ask the high court
to scrutinize this termination of procedure
furthermore (sec. 17211, I1I, IV GCPL). However,
only in a tiny percentage of all cases, such a
complaint will lead to an acceptance of charges,
furthermore to lead either to an obligation of
the prosecutor to file public charges (sec. 175
GCPL), or to an investigation by the court in
order to reach an informed decision (sec. 173
GCPL in combination with sec. 157 German
Court Organization Law (GCOL)), or to return
the case to the prosecutor with the order to
investigate furthermore (OLG Hamm, Hamm
StV 2002, 128). When we look for the success
rate of such an objection against termination of
procedure, we see only a dwindling number of
cases reaching their proclaimed aim. In 2015,
there have been ca. 1,300,000 terminations of
proceeding; 3,000 objections have been filed;
only in 12 cases, the prosecutor was forced
by the courts to press for public charges. This
is an almost incredible success rate in favour
of public prosecutors: less than 1 in 100,000
terminations was found to be flawed, only
0.4% of all objections resulted in a court order
to press for charges.

Contrary to  unduly terminating
procedure, there is a possibility to press for
unjustified charges. In order to prevent the
accused from an unnecessary trial, the court
will first scrutinize charges brought forward
by the prosecution, before accepting these
charges and deciding upon opening main trial
(sec. 199 ff GCPL). According to normative
language, the standard for pressing for
charges might be different from the standard
for accepting charges and opening main
proceedings. While the prosecutor is obliged
to press for public charges as soon as there
are “sufficient reasons for preferring public
charges” (sec. 170 I GCPL), the court will
accept charges as soon as there is “sufficient
ground to suspect ... that the indicted has
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committed a crime” (sec. 203 GCPL). While we
might perceive the first wording to be centred
upon a very high degree of suspicion, the
latter is much more focused upon evidence:
there has to be sufficient ground to suspect
the accused has committed a crime; in other
words, there has to be enough evidence to
make a trial viable. Still — evidence at this
stage of trial is only scrutinized in a formal
way: an indictment has to put forward (either
direct or indirect) evidence concerning each
element of crime (Tatbestandsmerkmal). Only
then is a trial on material charges possible.
Since only 0.5% of indictments (or 1 in 200) are
rejected by the courts, prosecution is regularly
found to provide enough evidence to enable a
court trial to go forward. In case charges are
rejected, this may lead to further investigation
by the prosecution and an indictment at a
later stage, or to a dismissal and termination
of procedure.

Regardless of whether it is the extreme
that a victim lodges a successful objection
against termination of procedure, or whether
charges brought forward by the prosecution
are dismissed by the court due to an (formally)
insufficient chain of evidence, numbers where
courts criticise decisions of prosecutors are
staggeringly low. 12 successful objections
within 1,300,000 terminations of cases leads
to the question: why should anyone bother
to uphold a system with such a low success
rate? To a very high extent, the same question
applies to the scrutinization of public charges
by courts? Why bothering with such a formal
consideration when courts and prosecutors are
facing a huge work load? Reasons are at least
threefold: (1) the success of a system sometimes
can be measured in its “insignificant number
of bad results”: the fact that only a very few
cases are singled out as being wrong decisions
means, thatthe overwhelming majority is found
being sound and reasonable; (2) by scrapping
this control mechanism, any oversight over
a deteriorating quality of indictments (or
terminations) will be lost, leaving no means
to assess the soundness and efficiency of
investigation; (3) the transparency of control of
prosecutorial work enhances public trust into
professionality and efficiency of investigation:
prosecution neither dismisses charges lightly
nor presses for unjustified charges.

Human Rights

This intense scrutiny, that definitely
prevents most suspects from being indicted
(or having cases dismissed) unduly, protects
citizens from having to face unnecessary
criminal trials. Since enduring criminal
investigation and criminal trial is conceived as
a duty of each and every citizen, it is directly
related to human rights (and obligations).
So when we reflect upon these numbers, we
see more human rights of the suspect or the
accused coming into view: be it the principle
of nulla poena sine lege, of ne bis in idem, of
due process, or of habeas corpus, there are a
many traditional human rights tied to criminal
procedure. Criminal punishment can crush a
person’s future and is the most severe form of
state interference into a citizen’s life. It is on
these reasons, criminal procedure proclaims
that a person is “innocent until proven guilty”,
thus trying to uphold the human rights of an
accused as long as possible. However, this
principle invokes the perception of a change
of quality at the very moment a court hands
down a guilty verdict: innocent — and therefore
gifted with all human rights — until found
guilty — and therefore loosing central aspects
of human rights — economic ability (fine),
freedom of movement (imprisonment), and in
some countries maybe even one’s very own life
(capital punishment) — as soon as convicted.

This categorical division into all or
nothing is not realistic, so it gave way to a
more gradual approach in German criminal
procedure. Possible restrictions prior to being
found guilty are evident and are often justified
by claiming an “obligation of the suspect or
accused to endure restrictions of his/her rights
due to the needs of investigation or trial. This
becomes very obvious when we have a look at
remand detention: There is no exact normative
lower limit of severity of crime that might
preclude the possibility of ordering remand
detention. In case of severe suspicion, anybody
that might hamper future conduct of trial
through flying, hiding, tampering of evidence
and so on can be put into remand detention
(sec. 112 GCPL). In addition, anybody that is
in danger of repeating his crimes can be held
in “preventive” remand detention (sec. 112a
GCPL) [1]. Therefore, a murder suspect may be
put into remand detention as soon as there is
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serious concern that he/she might try to flee; a
suspect of multiple burglaries may be put into
remand detention as well, when he/she tries to
destroy evidence. However, although there is
no restriction as to what crime might be exempt
from potential remand detention, it will still be
often impossible to put somebody into remand
detention. According to sec. 112 I 2" sentence
GCPL, no remand detention is justified when
the case is of relative insignificance or when
future sanctions are “out of proportion”
(steht ... aufler Verhiltnis) to the investigative
measures of remand detention.

This clearly shows two things at the same
time: on one hand, the gradual loss of basic
human rights (freedom of movement) may
start very early in criminal investigation. On
the other hand, the severity of the individual
crime and possible restrictions of human
rights are directly linked to each other. Still,
once human rights of a criminal suspect are
infringed upon during investigation or trial,
they are only partly restored at the end of the
trial procedure. If theaccused is found innocent,
he/she will get monetary compensation and it
is always questionable whether this economic
gratification can restore lost social contacts or
lost time. If the accused is found guilty, the
sentence will be reduced in accordance with
time spent in remand detention. A solution
that might be more favorable to the convicted
person.

While on one hand acknowledging that a
suspect may have to endure restrictions during
the stages of investigation and trial, thus
restricting basic human rights during a pre-
trial stage as well as during trial, the former
massive loss of human rights after being found
guilty is much reduced due to a change in
opinion by the German Federal Constitutional
Court (Bundesverfassungsgericht, BVerfG).
Since BVerfGE 33, 1, the special power
relationship (besonderes Gewaltverhaltnis)
of criminal convicts during the time of
incarceration was revoked. Any restriction
of rights has to be stipulated by the law and
cannot be merely based upon internal rules of
an institution like a prison. So instead of being
an object that is governed by prison rules,
any convicted criminal has to be treated as a
subject. Since this quality of being a citizen
gifted with human rights basically stays intact

even in the case a person is convicted, society
can’t give up upon a convicted criminal,
leading to a very strong emphasis upon the
right of any convict to resocialization [2]. This
means, even those convicts that are perceived
as being a long-term threat to public security
— well beyond serving their prison sentence
— have to be treated with dignity and cannot
be denied the possibility of re-entering society
once their sentence is served. Although
an imminent threat to public security may
justify a separation from society beyond a
prison sentence, thus resulting in what is
called security arrest (Sicherheitsverwahrung,
sec. 66 ff German Criminal Law (GCL) =
Strafgesetzbuch), but such a restriction of
freedom is only justifiable when the convicted
person is gaining access to specific courses that
allow them to prepare for an eventual re-entry
into society. This comprises of psychological
training as well as of vocational training or
other measures that are deemed important
for reducing risks to society and enhancing
chances of a better interaction of the former
criminal with his social surrounding.

Since a guilty verdict has to either directly
order placement in security arrest after
finishing prison sentence, or at least clearly
stating the possibility of a future decision of
placement in security arrest, the problem of
anti-social behavior and of a significant risk
to society is known from the very beginning
of institutionalized sanctioning of a criminal.
Therefore, the criminal has a right to classes
that give him the possibility to improving
prospects of avoiding future security arrest
from the very beginning of serving prison
sentence. Otherwise, any future security arrest
will automatically turn unconstitutional. In
other words, restrictions of human rights of
a convicted criminal are not only dependent
upon the assertion of guilt of said criminal
but are dependent upon state action aimed
at reversing individual shortcomings too. A
criminal is a person to being helped, and it
is the responsibility of state authority to lend
help to any convicted criminal. The worse the
situation is, the more it is the responsibility
of the state to intervene — not to destroy the
convicted criminal, but in order to enable
a future reintegration of any criminal into
society.
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Principle of Proportionality

As can already be seen with restrictions to
remand detention, German criminal procedure
law applies a dynamic approach towards the
guarantee of rights throughout investigation
and trial. Infringements of human rights are
not categorically allowed in a certain situation,
but must always take the position of BVerfGE
115, 118 (158) into account. According to
this decision, any human right shares in its
inner core the concern for human dignity
(Menschenwtirde), which is an absolute value.
Therefore, since it is impossible to quantify
an absolute value, to align any human right
in its inner core with the absolute protection
of human dignity in accordance with Art. 1
Grundgesetz (GG = German Constitution)
posed serious problems for criminal
investigations. What was meant as an argument
against the so called “Luftsicherheitsgesetz” —
excluding any possibility to justify a kill order
for taking down an unidentified airplane
on the basis of written law - had serious
repercussions for criminal prosecution,
especially for criminal investigation. When
the right to privacy has a core meaning that
enjoys an absolute protection, how should
law enforcement officers conduct undercover
investigations? The problem was brought
forward to the same constitutional court and
in BVerfGE 109, 279 (314), the court upheld his
decision concerning the absolute protection
of the core area of the right to privacy. Since
then, German parliament had to restructure
relevant norms and criminal investigations
have to adhere to a multi-layered realization
of the proportionality principle.

To show how this application of the
proportionality principle is put to work in
practice, we may have a closer look at sec. 100c
GCPL. In administrative and in constitutional
law, the proportionality principle is split in
three distinct parts:

1) Principle of appropriateness

2) Principle of least harm

3) Principle of proportionality in a
narrow sense: benefits outweigh damages.

However, sec 100c GCPL is not just
applying these three sub-principles but
indulges in further considerations on how to
restrict incursions by covered investigations
and how to balance the needs of the

investigation with the rights of the accused.
In sec. 100c I Nr. 1-3, interception of private
speech on private premises is restricted to
(1) particular serious crimes, (2) serious
instances of said crimes, and (3) situations
where it is likely that interception of speech
will result in establishing facts of crime or lead
to determining whereabouts of co-accused. It
is only after this threefold restriction that the
legislator considers the first sub-principle of
proportionality in some sort of disguise since
he demands that other means of establishing
related facts “would be disproportionately
more difficult or offer no prospect of
success”. This means, eavesdropping on the
communication of a suspect is appropriate
and - in addition — the only way to get
information in an efficient way. Sec. 100c II
is a catalogue of various crimes in 7 distinct
laws that are deemed being serious enough
to make interception of private speech on
private premises being a viable option for the
investigator. In order to inflict least possible
harm, sec. 100cIII tries to restrict such measures
to the suspect, knowing and acknowledging
that 3 parties may be affected. In sec. 100c IV,
the law draws an absolute line as it states that
“statements concerning the core area of the
private conduct of life will not be covered by
the surveillance”, which means that the core
area of private conduct of life (such as having
sex) is absolutely protected and therefore
always outweighing any possible benefits
of surveillance. Sec. 100c V-VII deal with
specific problems of interrupted recordings, of
inadmissibility of evidence, and of prosecutors
having to ask courts for immediate clearance
of evidence when doubts concerning legality
of evidence obtained by surveillance measures
arises.

This complex normative structure,
that’s got parallels in rules concerning online
surveillance and other forms of undercover
investigative measures, shows how the
traditional idea of human rights protection
during investigation is substantially changed.
Whereas restrictions to personal freedom
during investigation was seen as something
that can be dealt with in a “material” way
(financial compensation or swapping part
of a sentence against remand detention), no
such possibility is envisioned when it comes
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to (secret) infringements of privacy. Harm is
done and it is irreparable. When the suspect
is later convicted, all these infringements
might have been worth committing. When the
suspect is later found innocent, any possible
harm is left unanswered — no compensation,
no remorse. Therefore, it is understandable
that the constitutional court asks for a very
strict application of relevant competences. Due
to considerations of efficiency, investigation is
allowed to infringe upon human rights of the
suspect (or accused), but it must adhere to
extended principles of proportionality.

Procedural Decriminalization
As pointed out above, the problem of
an investigation interfering with personality

rights due to surveillance measures is
restricted to severe instances (individual
assessment) of severe crimes (normative

definition). On the other hand, we see that
many crimes that are considered minor
offenses don’t reach trial stage, others lead to
an indictment, but not to a trial, either ending
with conditional determining of procedure
(Verfahrenseinstellung unter Auflagen, sec.
383 II GCPL) or with a penal order (Strafbefehl,
sec. 407 ff GCPL).

When we have a look at relevant statistics,
we see 6,372,526 reported or suspected crimes
in police statistics mentioned for 2016 [3]; with
3,584,167 cases, more than one half of those
reported or suspected crimes were solved,
which is ca. 56%. In statistics of prosecution
and courts, this led to 2,360,806 individual
suspects. Out of those, only 900,615 cases were
indicted, leading to 737,837 guilty verdicts.
However, only 80,111 people got a suspended
prison sentence and a mere 37,751 cases led
to a prison sentence, (with prison sentences
being comprised of sentences for adults and
for juveniles). This means, only ca. 25% of all
cases solved is brought to the courts; in other
words, 75% of cases is solved, but never going
to be indicted. But even when indicted, only
ca. 1.6% of all suspects is later found guilty
and sentenced to jail; roughly another 3.4% of
all suspects is receiving a suspended prison
sentence. Even when we assume, that some
suspects are responsible for more than one
case solved, it is a clear exception when such a
suspect hast to go to jail.

When most cases are solved, but not
indicted — and about one half of all cases
solved are found to be criminal cases — what
happens to those cases? Of course, a case that

Table 1

Criminal Cases and Sentencing, Germany 2016

cases reported

cases solved
suspects N 100%
indictments | 38.1%
guity verdicts | S
prison sentencesuspended | 3.4%
prison sertence not suspended | 1.6%

- 1000000 2000000 3000000 4000000 5000000 6000000 7000000

Source: Bundesamt fiir Statistik, 2018
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is no crime or a case that has no evidence
will be terminated (29.3% of all cases solved).
However, many cases are solved, fit a certain
crime, do have evidence, and have a concrete
suspect — but they still are dismissed (28.1%).
Either they are found to be so insignificant, that
they don’t warrant any further institutional
reaction, or they are serious enough to
demand institutional action, but they are
solved through offender-victim-mediation, or
they get a dispense on other conditions.

Here we see that German criminal law
institutions effectively engage in a distinct
form of procedural decriminalization. Even
when a suspect gets a conditional dispense, he/
she will only admit to wrongdoing and some
compensation for the victim etc., but this is no
official proclamation of guilt. Any suspect that
gets charges dismissed or that gets a dispense
has a clean criminal record, since he/she was
never found guilty in terms of criminal law.

When we look at rates of reoffending, we
see that the lesser the reaction of the criminal
law system is in terms of sanctioning, the more
is it unlikely that a suspect reoffends within
5 years of his/her last conviction. Therefore,
German crime rates are low; attempts at
reintegrating  criminal  suspects/accused
persons into society are in a majority of cases
successful without taking recourse to severe
criminal sanctioning or even without criminal
sanctioning at all.

Pluralization of and
Pluralization of Procedures

Of cause, there is the question if such a
lack of institutional enthusiasm to engage in
criminal sanctioning results in an alienation of
crime victims? When we look at the numbers
stated above, most crime victims do not oppose
an early termination of procedure: only 3,000
objections within 1,300,000 cases terminated
means, less than 1% of all cases leads to an
objection against early termination. This is not
fatalism but one consequence of the German
system of criminal procedure. Subjects within
criminal procedure are not only prosecutor
and defendant, but the victim is also more
and more recognized as a subject on its own
—regardless of the monopolization of criminal
punishment by state authority. Since the victim
is not — as in early modern criminal procedure

Subjects

— totally pushed out of the criminal justice
system, but has several procedural choices in
what capacity and to what extent he/she wants
to participate in criminal procedure, victims
(or their families) are ever more involved in
criminal procedure.

How can we get to the point where most
crime victims feel respected and find their
interests served, while criminal procedure
itself is pursuing a decriminalization of the
offender whenever possible? Is it an increased
institutionalized and normative respect for
crime victims that enables German criminal
justice to reduce pressure upon the offender?
As long as victim interests are served, it might
be less important whether an offender is put
into prison or not.

When we put forward such questions, we
realize that crime victims in Germany are not
totally deprived of power to exert influence
upon criminal procedure, but they have an
array of procedural choices, therefore being
able to reflect upon what they want and what
fits them best. Currently, German criminal
procedure offers role choices for crime victims
as follows:

e victim as private prosecutor

e victim as private accessory prosecutor

e victim as integrated plaintiff

e victim as external plaintiff

evictim as  passive
compensation

e victim as active participant in offender-
victim mediation.

When a victim does nothing and just lets
public procedure deal with a case, he/she has
to commit neither time no other resources
to get some kind of outcome. The victim
can stay behind the scene and is therefore
protected against the offender — without
any confrontation, there is no secondary
victimization possible. Therefore, many
victims are content with being left alone.

However, we see a couple of high-profile
cases (such as the NSU-murders) where
the families of victims insisted upon taking
part in criminal procedure, because they
felt investigation was far too long biased
against the victims instead of investigating
the real perpetrators. Therefore, they used
the possibility of sec. 395 GCPL, that allows
victims of violent crimes to take part in

receiver  of

11 Ne 3(144)/2023

A.H. T'ymunres amvindazol Eypasus yammuix yrnusepcumeminivy, XABAPIIBICDBI. Kyxkotk cepusico

ISSN: 2616-6844, eISSN:2663-1318



Trends in German Criminal Procedure Law

criminal investigation and trial in the form of
a private accessory prosecutor (Nebenkldger).
In such cases, an attorney can help the victims
(or their surviving families) to formulate
questions and investigative interests that
might be overlooked when procedure is only
dealt with by a public prosecutor. Although it
is sometimes not easy for public and private
prosecutor to communicate and develop a
common procedural strategy, the system
of private accessory prosecution helps in
addressing violent crimes in a more holistic
way, not only to establish mere facts of who
did what? but asking further questions, such
as why and how an offender was able to
evade institutional restrictions or preventive
measures.

Contrary to serious violent crimes, the
victim may function as a sole private prosecutor
in smaller cases, where public prosecution sees
no public interest, but the victim still wants to
pursue criminal charges. According to sec. 374
GCPL, there is a catalogue of minor offenses
where the victim is allowed to ask a legal
representative to actively press for criminal
charges. By doing so, the victim can exert a
serious amount of pressure upon the offender,
because for most people, a criminal indictment
is a serious psychological burden.

However, if a victim chooses to press for
private prosecution, it has to commit time and
resources to this procedure. If the victim only
asks for an adhesive procedure (sec. 403 GCPL),
looking for evidence is still the responsibility
of the prosecutor, but any claims concerning
compensation can be brought forward in the
same trial procedure and therefore helps the
victim to save resources. At the same time, it
increases the possibility of the victim to gain
fast access to compensation by the offender.

In many cases, this latest aspect is even
better served when both sides engage in
offender-victim-mediation outside of court
proceedings. By reaching an early agreement
on compensation, prospects of resocialization
of the offender are clearly enhanced and
therefore it takes no wonder that a successful
offender-victim-mediation is one reason
for early termination of procedure, be it a
dismissal or a dispense.

Still, German criminal procedure law
recognizes that this strong standing of the

victim might be abused. So, the prosecutor has
the opportunity to acknowledge the attempt
of the offender to reach a deal with the victim
was genuine and is therefore lowering the
need for criminal sentencing — when iterating
preconditions for a conditional dispense, sec.
153a I Nr. 5 GCPL asks only for a serious
attempt at reaching a deal with the victim,
not for having reached a deal. It is therefore
possible that an offender tries to reach a deal,
but in case the victim isn’t interested in a deal
or in case the victim asks for unreasonable
compensation, the prosecutor still can try to
balance the situation and acknowledge the
attempt of the offender to reach a deal, with
all possible consequences for resocialization
prospects and a lack of interest in sanctioning,
therefore opening the door of a conditional
dispense.

Conclusion

When reviewing these changes in criminal
procedure law, we can see that an emphasis
upon efficiency functions as a common base for
all of these developments. Without upholding
a high degree of efficiency, no victim will
believe in the adequacy of a dismissal or a
dispense. Without a high degree of efficiency
in investigation, the question whether
surveillance is necessary or whether other
investigative measures might lead to finding
good evidence cannot be answered. At the
same time, without the reliability of procedure
that arises from efficiency, no offender might
have the possibility to assess in advance if it
is reasonable to acknowledge wrongdoing or
even guilt and thereby avoiding indictment or
getting a more lenient sentence. Without reliant
information concerning possibilities to get
compensation for damages through reaching
an early deal or concerning possibilities to
seek compensation in a more distant future,
no victim can make a rational choice through
which channel he/she wants to seek restitution.

Within the above-mentioned trends
and reforms, we see that criminal procedure
is experiencing a pluralization of values: it
is not enough to establish truth concerning
guilty or not. Apart from establishing crime
and guilt, the (human) rights of the suspect/
accused/convict is a value in itself and has
to be protected within criminal procedure
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as far as possible, leading to new forms of
proportionality considerations. When criminal
procedure sacrifices human rights without the
prospect of equalizing harm through monetary
reimbursement, or through some form of
reducing a sentence, the question of how to
protect human rights is posed in a new and
urgent manner. At the same time, personality
rights and the right to resocialization are
newly established values that changed the
way sentencing is performed and even poses
questions concerning sanctioning itself:
sometimes, lesser sentences may increase
prospects for resocialization and vice versa.

However, the value of resocialization is not
only restructuring human rights protection and
sanctioning but interacts with victim interests
as well. Therefore, the interest of the state in
monopolizing criminal punishment is newly
balanced with the interest of the victim: if an
offender that stays at the working place and
earns money can pay steady compensation,
the victim itself may be interested in a lighter
sentence of the offender or in no sanctioning
at all. In such a case, state authority has to
consider these differing interests and try to
reconcile interest in sanctioning and interest in
non-sanctioning with each other.
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I'eopr I'eck
Ocnabprox ynusepcumemi, Ocnabprox, I'epmarus

I'epMaHMsTHBIH KBIAMBICTBIK iC JKYPTi3y 3aHHaMacCbIHAAFbl TEHAEHIIsIAap

Anpaatna. I'epMaHMAHBIH KBIAMBICTBIK ic >KYprisy sanHamacel 1870 >Xblagaphl >KapusdaHFaHHaH
Oepi 200-geH acTaM peT ©3TepTiAreH TYpaKThl KaiTa KYpy CaTbIChIHAA. 3aH y3aK Mep3iMAl e3repicrepre
yILIbIpaFraH Ke3Je, HaKThl TeHAeHIMsAAapAbl eCKepy ©Te KbI3BIKTH — HOpPMaTUBTIK KaliTa KyphlAbIMAay Kaii
JKepJe Kypeai KoHe KaliTa KYPYABIH 9pTypAi cadaaapsl Kadail e3apa OaliaaHBICTHL. bya MaTepmaaga
TaKBIPBIIITAp ©Te TYPaKThl DOABIIT KaAaThIH HeMece KbLAMBICTBIK, iC XKYpTisy 3aHHaMachl TepeH e3repicrepre
YIIBIpaiiThiH 4 Oeaek OarbIT epexineseHedi. TypakTsl 604bIT TaObLAATBIH CadadapAblH Oipi-KbLAMBICTDIK,
Teprey4iH, cOT iCiH Ky PTi3yAiH KoHe YKiM IIbIFapyAbIH TUiMAiAiriHe KbI3bIFYIIbIABIK. AJaiija, TUIMAIAIKKe
JeTeH >KaAIbl KBI3BIFYIIBIABIK asChiHAA Oi3 adaM KYKBIKTapBIHBIH KeIliaAiKTepi calachlHAAFbI MaHBI3ABI
esrepicrepai Oaiikarimes. I'epmanmsansiy ®egepaaanrl KoHCTUTYIIMAABIK COTHI ajaM KYKBIKTapBIH
TYCiHAipyAl aliTapABIKTal ©3TepTKeHAIKTeH, OapAbIK adaM KYKBIKTaphIH aDCOAIOTTi KOpFay HeTiziHAe Tadan
eTiATeHAiKTeH, KbIAMBICTBIK COT iCiH JKYpridyJeri ajaM KYKbIKTapbIHbIH MHCTUTYIIMOHAAABIK KelliaAiKTepi
©3TepTiaill, NPONOPIMOHAAABIALIK MIPUHIINITIHE >KaHa Hasap ayjapblaabl. bya TenAeHIMs HerisiHeH
aybIp KbLAMBICTapFa KaTBICTBI 0O/ca Aa, OHINA ayblp eMeC KYKBIK OY3YIIBIABIKTap KeH IpoIielypaabk,
JAeKpUMMHaAU3alVsIFa >KaTaabl. MyHAall KeH ayKbIMABI AeKpUMUIHaAM3auus >Ko0ipAeHyIIiHiH peai
KaliTa OaradaHFaHABIKTaH FaHa MYMKiH 004aAbl. KpIAMBICTBIK COT iciH >Xyprisyre GeaceHAl KaThICyAbIH
HeMece KbIAMBICTHIK, ITPOLIeCIIEH ©3apa ic-KMMBLAABIH KaHa MYMKiHAIKTepi KBLAMBICTBIK ic OOMIBIHIIIA YKIM
IIBIFapyJaH Oacka IIPOIIeCTiK HOTVKeAepAiH KOAallABIABIFBIH apTThHIPaALL.

TyitiH cesgep: KBIAMBICTBHIK KyJadayAblH THUiMAiAiri, KBIAMBICTBIK iC O>KYPri3y KYKBIFBIHAAFBI
agaM KYKBIKTapbl, KbIAMBICTBIK COT iCiH >KYpri3y4eri IMpONOpPLNMOHAAABIABIK, acleKkTidepi, ic XXyprisyai
AeKpUMIHaAN3aNAAay, KBIAMBICTBIK COT iCiH XKYpTi3yAeTi KYHABIABIKTapAbIH IAIOPaAU3Mi.
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Ocnabdproxcxuii Yruusepcumem, Ocnabprox, I'epmanus

TEHZI,QHH,'I/II/I B YTOA0OBHO-IIpOIj€CCyaabHOM 3aKOHOJaTeAbCTBe repMaHI/II/I

Annorammsa. Hewmenkoe yroaosHo-mpolieccyaabHoe 3aKOHOAATeABCTBO HAXOAUTCS B CTaguu
IIOCTOSIHHOM PeKOHCTPYKIIUI, C MOMEHTa ero oOHapooBanms B 1870-x rogax B Hero BHOCUAMCh M3MEHeHIsI
6oaee 200 pas. Koraa sakoH mnpeteprieBaeT 404ATOCPOYHbIE U3MEHEeHMsl, OCOO@HHO MHTEPECHO yIUThIBaTh
KOHKpeTHbIe TeHAEHIIUM — IAe HPOMUCXOAUT HOPMaTUBHAs PecTPYKTypMU3alMsl M KaK B3alIMOCBSI3aHbI
pasanuHble cpephl peKOHCTPYKITuu. B 9ToM MaTepuaie Brigeasiorcs 4 oTAeabHble 004aCTH, TAe TeMBI A100
OCTaIOTCsI O4eHb CTadMABHBIMMU, AUOO TAe YroAOBHO-IIpOIlecCyaldbHOe 3aKOHOAATeALCTBO IIpeTeprieBaeT
rayboxue nsmeHenus. OAHOM 13 001acTeli, KOTOpas SABAAETCs A0BOABHO ITOCTOAHHOM, ABASCTCS UHTEpeC
K 9QPeKTUBHOCTU YTOAOBHOTO paccaeloBaHus, CyAeOHOTO pa3dupaTeabCTBa M BRIHECEHUS ITPUTOBOPOB.
Ognako B paMKax 9TOro oo1jero nHrepeca K 9pGeKTUBHOCTY MBI Ha0AI04aeM BasKHbIe M3MeHeHus B cdepe
rapaHTuil Impas yeaoBeka. 1lockoabky Peaepaapnbii KOHCTUTYLMOHHBIL Cya ['epManum cymjecTBeHHO
M3MEHIA CBOe TOAKOBaHUe ITpaB ue10BeKa, HacTanBas Ha OCHOBe aDCOAIOTHOM 3aIUThI BceX 0e3 MCKAIOUeH s
IIpaB YyeA0BeKa, MHCTUTYIIMOHAAbHEIE TapaHTUM IIPaB Ye10BeKa B YTOA0OBHOM CyAOIIPOU3BOACTBE A0AKHDI
OblaM OBITH M3MEHEHBI, 4TO IPMUBEAO K HOBOMY aKIIeHTy Ha IpMHIIUIIE cOpasMepHOCTH. XOTS 9Ta
TeHAEHIMI B OCHOBHOM KacaeTcsl TSKKUX IIPeCcTYIAeHUI, MeHee TsKKUe IIpaBOHapYIIeHMs I1oAAexKaT
IIMPOKON IpOllecCyalbHON JeKpuMMHaaAuzanun. Takas ImmpoxkomacimitaOHas AeKpUMIHAAM3AIs
BO3MOXKHA TOABKO IIOTOMY, UTO POAbL XKepPTBLI Oblia 3aHOBO olleHeHa. HoBble BOZMOXKHOCTU aKTUBHOTO
y4acTusl B yTOAOBHOM Cy/AOIIPOM3BOACTBE UAM B3aUMMOJENCTBUS C YTOAOBHBIM ITPOLIECCOM ITOBBIIIAIOT
IIPUEeMAEeMOCTDb IIPOIecCyalbHBLIX Pe3yAbTaToB, IOMUMO BHIHECEHN S IPUTOBOPa IO YTOAOBHOMY Aeay.

Karouesble caoBa: »(PpQeKTUBHOCTL YIOAOBHOTO IIpecAeAOBaHMs, IIpaBa deadoBeKa B YIOAOBHO-
IIpOIlecCyaabHOM IIpaBe, acleKkThl COpa3MepHOCTU B YTOAOBHOM CyAOIIPOM3BOACTBE, IIpolieccyadbHast
AeKPUMMHAAU3ALNS, IAI0PAaAU3M 1IeHHOCTel B yTOA0BHOM CyAOIIPOU3BOACTBE.
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Features of the development of mediation in the Republic of
Kazakhstan: a comparative legal analysis

Abstract. Mediation is an alternative method of dispute resolution that is neutral, does not
represent the interests of the parties in resolving the dispute, involves a third party-a mediator
who helps the parties reach a certain agreement on the dispute, and the parties have full control
over the processes of decision — making and the requirements for its resolution. It is also
important to note that there are no exceptions to this rule.

The article discusses the development of the Institute of Mediation in Kazakhstan as an
alternative method of dispute resolution. Due to the lack of proper development of the Institute
of Mediation, the opinions of scientists and lawyers will be analyzed, and the factors hindering
the development of mediation in Kazakhstan will be identified by comparing the experience of
China, Germany, Georgia, and Singapore in implementing and developing alternative dispute
resolution methods. In order to distinguish these points, a review and comparative analysis
of the scientific works of scientists studying the Institute of Mediation, laws and scientific
works of a number of foreign countries on mediation was conducted. The methodological basis
of the article is analysis, synthesis, comparative-legal, logical-legal, historical, and statistical
methods.

Keywords: Mediation Institute, mediator, alternative dispute resolution methods, mediation
procedure, disputes, volunteering, confidentiality.
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Introduction

Relevance. It should be noted that
the resolution of legal disputes using the
mediation procedure has come into force in
many developed countries. In the middle of
the 20th century, the emergence of a non-state
legal institution of an innovative type was
to conduct work as a neutral intermediary —
with the involvement of a mediator. And
now, already in the 80s of this century, the
Institute of Mediation has become a relatively

independent institution in the countries of the
European Community [1].

The introduction of mediation in
Kazakhstan began in 2010 with a six-month
pilot project in Almaty. Meanwhile, CEDR
(Center for Effective Dispute Resolution, UK)
has prepared the first 100 mediators. Further,
mediation was developed in the private
sphere, and several associations were opened.

On January 28, 2011, Kazakhstan adopted
the Law “On Mediation” as well as the Law
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“On Amendments and Additions to Some
Legislative Acts of the Republic of Kazakhstan
on Mediation Issues.” Amendments and
additions were made to the Civil Procedure
Code of the Republic of Kazakhstan, the
Criminal Penal Code of the Republic of
Kazakhstan, the Criminal Code of the Republic
of Kazakhstan, the administrative Procedural
Code of the Republic of Kazakhstan, the Labor
Code of the Republic of Kazakhstan, the
IMarriage (Matrimony) and Family Code of
the Republic of Kazakhstan. Adoption of those
laws was a prerequisite for a lot of work to
study and analyze the international experience
of conciliation procedures, practical issues on
the fairness of normalization, as well as the
search for effective and alternative forms of
dispute resolution.

Today, we can confidently say that the
institution of mediation is a more effective
alternative approach than the judicial
resolution of legal disputes, and it is generally
recognized. This, in turn, is explained by the
following factors, which are characterized
by many domestic and foreign scientists:
timing, accessibility, low cost, volunteering
and confidentiality, which give mediation a
special appeal. The mediation procedure is
aimed at resolving disputes and follows from
the true interests of the parties involved. In
this context, F. Sander suggests using the term
“alternative dispute resolution methods,”
which is common to all procedures, saying
that alternative means the ability to choose
from “many existing options” [2].

Today in Kazakhstan, the main way to
protect the violated rights, freedoms and
legitimate interests of citizens is to apply to
the court. However, in the conditions of the
formation and rapid development of modern
civil society, this approach is not sufficiently
effective.

Currently, there is a need for a clear and
systematic, comprehensive orientation of
the regulatory framework in relation to the
mediation procedure and its subjects.

As the essence of mediation, researchers
believe that it is contradictory, that is, the
high level of autonomy of the parties and
the harmony of such elements as a common
position and achieving a mutually beneficial
result.

In accordance with the law “mediation is
a procedure for resolving a dispute (dispute)
between the parties with the assistance of a
mediator (s) in order to achieve a mutually
acceptable solution, carried out by a voluntary
agreement of the parties” [3].

The problem. The law covers and defines
all legal mechanisms. Mechanisms for bringing
the disputed parties to a common deal without
aggravating the controversial issues that may
arise in society, without bringing them to
court. However, the statistics of resolving
disputes by mediation without bringing them
to court are growing from year to year, but
in general they have not developed. Finding
out what causes it is an issue on the agenda.
In this regard, President of the Republic of
Kazakhstan Kassym-Jomart Tokayev noted the
need to develop alternative dispute resolution
methods that allow us to find a compromise
without the participation of the state. 10 years
have passed since the adoption of the Law “On
mediation.” However, to date, not a single
state body is engaged in its development, there
is no public policy. It was said that such a gap
should be corrected. [4].

Purpose. An alternative way to resolve
disputes in the Republic of Kazakhstan is to
identify factors that hinder the development of
the institution of mediation by analyzing the
works of lawyers scientists on this topic and
comparing it with the experience of developed
states.

Methodology

The article discusses the development of
the Institute of Mediation in Kazakhstan as an
alternative method of dispute resolution. In
connection with the reasons for the insufficient
development of the Institute of Mediation, the
opinions of lawyers scientists are analyzed,
and factors hindering the development of
mediation in Kazakhstan are identified,
comparing the experience of China, Germany,
Georgia, Singapore on the introduction
and development of an alternative dispute
resolution method. In order to differentiate
these points, a comparative analysis of research
of scientists studying the Institute of Mediation
and the laws and research on mediation of
a number of foreign countries were carried
out. According to the results of a sociological
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survey conducted by the Kazakhstan Institute
for Strategic Studies under the President of the
Republic of Kazakhstan on what Kazakhstanis
know about mediation, the conclusion was
made.

The methodological basis of the article is
analysis, synthesis, comparative-legal, logical-
legal, historical, statistical methods.

Literature Review

Taking into account the relatively new
role of mediation as an alternative method of
dispute resolution, we are talking about this
legal institution, the issues of its development
are widely considered. S. Y. Romanovskaya,
drawing attention to the fact that mediation
as an alternative method of dispute resolution
is not developed at the proper level, gives its
main reasons:

- New mediation procedure;

- Poor awareness of mediation and its
benefits by individuals and legal entities;

- Popular distrust of this new legal
institution [5].

Further, M. S. Raeva and N. I. Kairova
associate the main problem of mediation
development with the fact that the mediation
procedure is not regulated in a comprehensive,
systematic way, both by law and in the
practical activities of state bodies and in the
activities of civil society [6]. “For the further
development of mediation in our society, we
consider it necessary to promote mediation
activities in the mass media.” Such an attitude
is expressed by M. K. Suleimenov also adheres
to the pissymist approach to the situation of
mediation in Kazakhstan [7] in his opinion,
mediation centers in Kazakhstan are not
engaged in reconciling the parties in civil or
arbitration processes and the role of a mediator
is low, the development of mediation is at a
zero level. However, he says that he looks
forward to the prospects for its development
in the future. To do this, it offers development
in the following areas:

1. First of all, promoting mediation;

2. Amendments to the Civil Procedure
Code of the Republic of Kazakhstan on the
conciliation procedure, oblige the courts to
apply the conciliation procedure more widely;

3. Adoption and approval of the rules of
professional ethics of a mediator.

Of course, it is impossible to completely
agree with this opinion of the scientist. After all,
official statistical indicators conducted every
year show that mediation is developing from
year to year. For example, A.K. Nurzhanova,
L.S. Serikova — “for 9 months of 2016, the
number of civil cases reduced by mediation
was 13,372, for the same period of 2015, its
number was 4,760. Currently, there are 967
non-professionals and 1,920 professional
mediators in the country, of which the number
of disputes settled in person or during the trial
of a case in court for 9 months of 2016 reaches
9,000. Further development of the Institute of
mediation will contribute to the convenience
of all relations in society” [8].

M. I. Dyachuk, studying and analyzing
the use of the Institute of Mediation in the
Republic of Kazakhstan, notes that there are
several organizational issues.

First, the issue related to the
implementation of mediation principles. It is
believed that the principle of confidentiality is
not sufficiently protected. Because for violation
of the principle of confidentiality, there is only
an administrative penalty in the form of 20 MCI
in Article 85 of the Administrative Procedure
Code of the Republic of Kazakhstan. Neither
the law on mediation nor other normative
legal acts provide for full liability for violation
of this principle.

Secondly, the issues in the field of
training mediators, including the lack of 50
hours in the course of training mediators, are
discussed. This, in turn, negatively affects
the qualification of mediators, reduces the
quality of Service. Mediation should be taught
within the framework of a separate specialty
or as part of the training of a bachelor’s
degree in jurisprudence, master’s degree. It
also concludes that in order to increase the
value of out-of-court mediation, an out-of-
court mediation agreement concluded for the
settlement of legal disputes should have the
same value as a judicial mediation agreement
[9].

Yes, here you can fully agree with the
author’s opinion. After all, if the parties do not
agree to an out-of-court mediation agreement,
then they have the right to consider the dispute
in court. The main goal of the development
of mediation in the Republic of Kazakhstan
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is to reduce the level of conflict situations in
society, reduce the burden on the court. And if
we drop the essence of out-of-court mediation
on the above-mentioned issue, we think that
this goal cannot be achieved.

Now lets consider the issues of
mediation development with the specifics
of development in the neighboring Russian
Federation. Researcher of the problem of
mediation a.m. Panasyuk notes the high
relevance of the introduction of legal dispute
resolution using mediation technology in the
Russian Federation [10]. The possibility of
resolving disputes through mediation in the
Russian Federation as a result of many years of
work on issues is the Law “On an Alternative
Dispute Resolution Procedure (On the
Mediation Procedure) with the Participation of
an Intermediary” No. 193-FZ, hereinafter — the
Law “On Mediation.”

However, despite the years of practice
of this institution and the presence of
appropriate legislative regulation, this exotic
method of dispute resolution has not yet
gained credibility in practice, in fact, it is not
possible to consider conflict situations in an
out-of-court framework, resolve disputes
without bringing them to court, D.A.Shirey,
K.A.Tasenkova believe. The main reasons for
this are the lack of awareness of the public
or lack of knowledge about the existence of
mediation procedures, the lack of training
centers, specialized consulting centers.
Further, the public’s distrust of the Institute of
Mediation as a problem that needs to be solved
again. Part of this problem can be solved by
the standards of the mediator’s service, which
explain what kind of services a mediator is
paid for. However, as in other professions,
mediation services do not always have highly
qualified specialists. It is not yet clear how
the state authorities will solve this problem,
whether through licensing or through the
creation of a self-regulating organization of
mediators [11].

E. V. Lukyanova and T. V. Khudoikina
in their research on mediation issues say that
“Russian judges recognize that alternative
dispute resolution methods are not widely
used. He explains that the only reason for this
situation is barriers in the form of an ethical
principle that do not allow us to show the

weakness of the position of the participants in
the case” [12].

Giving a positive assessment to the
development of mediation in Kazakhstan,
M.A.Avdiev believes that the development of
mediation in the Russian Federation is almost
thirty years behind the global mediation
community. These are the factors that hinder:

- Russia has a low level of state regulation
in the field of mediation and pursues the
corporate interests of individual departments;

- state programs for training mediators
pursue the interests of individual training
centers and do not take into account the
specifics of Russia, its social institutions, and
historical experience;

- also in Russia, electronic distance
learning courses for training mediators are not
developed [13].

As we can see, the situation in Russia
is similar to the process of mediation
development in our country, at a relatively
level. There are still many issues that need to
be improved and demanded by the state.

In order to identify the mature experience
of each of the different mediation institutions
and countries in the legal system, in the next
section, comparing the experience of China,
Georgia, and Singapore, it is possible to
identify factors that hinder the development
of mediation in Kazakhstan.

First of all, as for the development
of mediation in China and Kazakhstan,
Confucian culture, which is widespread in
China, believes that the appeal to justice is the
last way to resolve a dispute. In the history
of the Kazakh people, there was a biy court.
The biys considered the disputed issue of the
parties and made a settlement decision, which
was binding on each of the parties. With the
adoption of the law on mediation, we can
say that this historical tradition of resolving
disputes through conciliation has been
revived. And now we are significantly behind
China in terms of increasing the number of
cases resolved through mediation. If we find
out the reasons for this:

In China, mediation is considered part of
the culture. During the Qing dynasty of the
17th-20th centuries BC, judges first sent the
parties to reconciliation with the help of third
parties before considering the case. Confucian
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culture, which is widespread in China,
believes that applying to justice is the last way
to resolve a dispute. In accordance with the
law of the people’s mediation of the people’s
Republic of China, “people’s mediation — the
process of resolving a dispute by reaching a
mediation agreement on the basis of equal and
voluntary negotiations of interested parties
in a dispute” [14]. Today, the PRC uses both
judicial mediation and out-of-court mediation
to resolve civil, administrative and commercial
disputes.

Judicial mediation is carried out within
the framework of the judicial process and is
financed from the state budget.

Out-of-court mediation is initiated by the
parties themselves and conducted by private
mediators.

In China, the mediation procedure is
regulated by 3 laws adopted in 2008-2010.
The purpose of the adoption of these laws is
fair and timely resolution of civil disputes,
compliance with the legitimate interests of
the parties, and the impact on stability and
harmony in society. According to the law, in the
event of a labor dispute, the parties may apply
for mediation procedure to any local centers
and mediation committees. If the parties
cannot reach a mutual agreement within 15
days, they have the right to bring the case to
court. People’s committees on mediation have
been established, and the city administration
can involve mediators of such committees in
judicial mediation to exchange experience and
conduct analysis.

Judicial mediation is an integral part of the
judicial system, and its conduct is regulated
by the Supreme Court’s recommendation “the
priority of mediation and the Coordination
of mediation and judicial proceedings. The
courts should determine the possibility of
mediation in the course of consideration of
the case. The mediator can be a judge himself
or several judges at the same time. Other
mediators may also be invited. In order to
execute the mediation agreement, the parties
may apply to the court for approval of the
agreement. This should be done within 30
tones. The peculiarity of judicial mediation
in China is that the salaries of judges increase
in proportion to the number of cases resolved
by mediation” [15]. The execution of a

mediation agreement is mandatory, any of its
parties can apply to the court for execution,
for which the state fee is not charged. The
CIETAC rule equates a mediation agreement
with an arbitration decision — thus fulfilling
the requirements of the UN Convention on
the recognition and enforcement of foreign
arbitration decisions. On August 8, 2019, China
signed the UN Convention on the international
peace treaty, which was achieved as a result
of mediation. Therefore, now the mandatory
implementation of the mediation agreement in
private international disputes is established by
the laws of the state.

The concept of mediation in China
includes various processes. It uses evaluation
mediation, in which the mediator is the judge
himself. Evaluation mediation is a type of
mediation in which a mediator evaluates an
event and influences the results of a dialogue
under certain circumstances, and if necessary,
offers his own options for resolving a dispute.
However, recently the Chinese government
has been increasingly advocating facilitative
mediation, in addition to judicial proceedings.
In this form of mediation, the mediator does
not offer options for resolving the dispute,
but only takes a position on influencing the
decision-making process.

There are also independent specialized
mediation centers in China: CCPIT/CCOIC,
BAC Mediation Center (Beijing), SCMC
(Shanghai Commercial Mediation Center). In
addition, mediation centers of the PRC are
united in unions (for example, the Beijing
mediation Union). Their main goals are to
promote mediation, create common rules
for its implementation, and professionalize
the provision of mediation services. Despite
the fact that mediation operations are
independent, the state judicial system actively
supports and finances them. Interestingly,
there is no government agency in China
that trains mediators. In the judicial system,
judges are not trained to conduct mediation,
as they are considered to have the necessary

qualifications.
Each center maintains its own list of
mediators. Specialists are selected and

invited to work by the parties, that is, these
mediators are not permanent employees. The
sites provide detailed information about the
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mediator and his professional activities. Each
center determines its own training program
for mediators, and there is no single body
regulating this issue. Each year, about 9
million cases are resolved through mediation
in the PRC, which in turn accounts for 30-40%
of cases considered in the courts [16].

The promotion of mediation is carried
out in China through various specialized
conferences, seminars, summits. Judges are
active participants in such measures, that is,
since in China the state supports mediation
both financially and administratively, the basis
for the development of mediation is the courts.

As we can see, the development of
mediation in China is fully facilitated by the
state, both financially and administratively,
and the mediation procedure is mandatory.
Despite the state support for mediation in
Kazakhstan, the law does not oblige the
mediation procedure.

World experience shows that the path
from top to bottom proves its effectiveness. An
example of this is the experience of Singapore.

Mediation in Singapore, like other
Southeast Asian countries, has deep roots.
Dispute resolution through mediation has been
carried out in Singapore since ancient times.
Mediation has historically been conducted by
elders. They called on the parties to discuss
the dispute and come to a mutually beneficial
solution [17]. Modern Singapore has become
a global center of mediation as a result of the
rapid development of the mediation Institute,
which began in the 90th century.

According to the Law of Singapore “On
Mediation,” “mediation is a process consisting
of sessions of one or more mediators to
help the parties to the dispute in order to
resolve the dispute, identify the causes and
consequences of the dispute, consider possible
ways to resolve the dispute, establish relations
(relations) between the parties, and perform
actions to reach a mutual agreement” [18].
there is judicial and extrajudicial (private)
mediation in Singapore. In judicial mediation,
the judge sends the parties to mediation
themselves. All disputes involving a child, as
well as issues related to divorce, are considered
in family courts within the framework of the
mediation procedure. Various ministries and
agencies conduct mediation in their specialties.

In 2010, the state introduced rules for the use
of an alternative method of dispute resolution
(hereinafter referred to as the DSPA) when
applying to civil courts. In turn, both lawyers
and clients should be informed in writing
that they have touched upon the possibility
of using the DSPA and indicate the decision
on using the DSPA in a special form. Two
thousand twelve A”presumption of DSPA”
has been introduced, that is, if one or more
of the parties did not waive it, all civil cases
were automatically referred to the DSPA. If
the reason for refusing to use the DSPA is not
satisfied by the court, a fine may be imposed.

Mediation is conducted in the first
instance, not in the Supreme Court. Also,
the Supreme Court, as a court of the highest
instance, makes special recommendations to
judges on which cases should be directed to
mediation.

In Kazakhstan, during judicial mediation,
a judge transfers the case to another judge
for mediation. However, at the request of
the parties, the case may be transferred
to the jurisdiction of which judge is in the
proceedings. For mediation in courts of
appeal, the case is usually transferred from
the composition of the collegial court to one
judge. An appeal to a judge-mediator gives
the plaintiff the right to change the subject
of the dispute (this provision also applies to
economic proceedings).

It is appropriate to show the experience
of out-of-court mediation in Singapore on the
example of the Singapore Mediation Center
(hereinafter referred to as the SMC). It was
established in 1997 by the Singapore Academy
of Law, which is a government agency. The
director of the SMC is always a judge of the
Supreme Court. Main activities of the SMC:

- Provision of mediation and other
support services;

- Training in DSPA, negotiations and
much more;

- Provision of consulting services to
protect against conflict situations;

- Accreditation of mediators
maintaining lists;

- Development of mediation and other
DSPA;

- Creation of conditions for negotiations
and mediation, as well as other DSPA.

and
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During the period from 1997 to 2002, the
Ministry of Justice provided financial services
to the center on a grant basis. However, in 2002,
the SMC was transferred to self-financing.

Unfortunately, Kazakhstan can not
boast of such a large number of specialized
mediation centers.

There are no specific requirements to
become a mediator in Singapore. Many well-
known centers independently train and
accredit mediators. There are no general state
criteria. However, the Government of the
country plans to introduce common standards
and requirements for mediators.

In Kazakhstan, non-professional
mediators can be persons who have reached
the age of 40 and judges who have conducted
conciliation procedures. Professional
mediators can be persons with higher
education, who have reached the age of 25,
who have a document (certificate) confirming
their training under the program for training
mediators in accordance with the procedure
approved by the Government of the
Republic of Kazakhstan, who are on the list
of professional mediators, as well as retired
judges. The training of mediators consists
of a three — stage training system (general
mediation course—48 Hours, special mediation
course-50 hours, mediation training course
— 32 hours). Each organization maintains its
own list of professional mediators. The list of
non — professional mediators is maintained by
the corresponding Akim. Both professional
and non-professional mediators must
submit an annual application to the relevant
organizations for an extension of their stay on
the list, otherwise they will be automatically
excluded from the list.

In addition to judicial mediation, there is
a separate type of mediation in Kazakhstan.
some organizations have been operating since
2008. Each Mediation Center sets its own
standards for mediators and prepares them.

At first, when mediation appeared in
Sinapur, many were indifferent to it. It took
years for lawyers to start advising their
clients on the procedure of mediation. In
addition, the court introduced the practice of
preliminary hearings, in which the parties are
explained the specifics of mediation. In 1994, a
special pilot project on mediation in courts of

the 1st instance was launched. Judges began
to be called» mediators-judges». Initially,
judges conducted evaluation mediation in
most cases. Subsequently, over the years, he
switched to facilitative mediation.

In 2010, the practice of applying sanctions
for gratuitous refusal to participate in the
mediation procedure was introduced; all civil
disputes were subject to mandatory application
of the DSPA (the vast majority of mediation).
Also, for unjustified refusal to use mediation,
the court may refuse to reduce the state fee.
Thanks to such measures, the number of
mediation has doubled. For example, in 2018, 6
thousand civil disputes were resolved through
mediation, of which 85% were executed. Here
it should be noted that mediation is carried out
free of charge by judges.

The prosecutor general’s Office of
Singapore has prepared a proposal that
obliges all government agencies to apply
mediation as the first way to resolve disputes
and include mediation agreement on the
provision of disputes in all contracts with the
participation of government agencies.

All labor disputes may also be referred
to the dispute resolution commission if it is
not possible to reach an agreement only by
passing the mandatory mediation procedure.
In 2016, a law came into force in Singapore
that obliges lawyers to inform clients about
the possibility of using the DSPA All disputes
involving the child must necessarily undergo
a mediation procedure. Also, if the spouses
have children under the age of 21 in the
process of divorce, the mediation procedure
is mandatory. In such cases, mediation can be
conducted in court (free of charge), as well as
in private centers (paid).

In Kazakhstan, as we have already
mentioned, the mediation procedure does not
oblige the parties. We think that if there were
changes in the laws and the reconciliation
procedure, the issues related to the family,
including divorce, would be resolved. After all,
according to experts, every hour in Kazakhstan,
six marriages are canceled. In terms of divorce,
it is one of the top ten in the world. Based on
data from the National Bureau of Statistics
Ranking.kz according to the report prepared
by experts, in 2020, 128.8 thousand marriages
were concluded in Kazakhstan, which is 7.6%
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less than in 2019. And during the year, the
number of divorced families amounted to 22.5
thousand [19].

As the comparative legal analysis shows,
the implementation of the ‘top-down reform’
will allow us to determine the priorities
of mediation at the level of all branches of
government. An important direction in the
development of mediation in the Republic of
Kazakhstan is to change the way of thinking
of jurisprudence representatives. To solve such
an experimental problem, it is necessary to
form views on alternative dispute resolution
methods. Priority should be expressed in the
desire to resolve disputes through mediation
and negotiations.

Medieval historical documents show that
mediation developed in Germany not only in
domestic disputes, but also in disputes of an
interstate nature. For example, Alvis Contarini
was elected as a mediator in the 16th century
BC to resolve the territorial tension between
the two German lands. In this regard, we can
conclude that peaceful resolution of disputes
is typical for German culture.

According to the German Law “On
Mediation”, “mediation is a secret and
structured procedure in which the parties
come to peacefully resolve disputes with the
help of one or more mediators, voluntarily and
under their own responsibility” [20].

The introduction of mediation in
Germany begins with pilot projects in the
courts. In 1999, mandatory mediation was
introduced for claims in the sum of less than
750 euros, and if the case did not pass the
mediation procedure, the court refused to
consider it. In 2001, this rule was changed, and
judges were required to recommend that the
parties use the DSPA. For example, a case was
submitted to the court for consideration, the
judge recommended that the parties conduct a
mediation procedure, and they agreed. In this
case, the judge transfers the case to a colleague
who is a professional mediator. If the parties
cannot reach an agreement, the proceedings
in the case are reviewed. Then there is a new
position in Germany “guterich” — a person
whois engaged in the DSPA. Thus, the German
legislator officially separated the mediation
service and the work of judges to reconcile the
parties.

Today, there is judicial and extrajudicial
(private) mediation in Germany. However,
according to the Law “On Mediation,” the
activity of judges on the use of mediation
techniques and procedures is not mediation.
In cases where judges conduct mediation,
the parties do not pay for its work, since it is
included in court costs.

For example, in Bavaria, about 2% of all
court cases were resolved through mediation
— about 40,000 disputes. For comparison, the
volume of civil disputes this year amounted to
1.08 million.

In addition, in Germany, along with
judicial mediation, private mediation is well
developed. However, such organizations are
usually not only engaged in mediation, they
often operate under some associations (for
example, under the ICC of the International
Chamber of Commerce).

The most common disputes that are
resolved through mediation are family,
inheritance, and commercial disputes.
Family disputes played a leading role in
the development of mediation in Germany.
Mediation was also developed without
legal regulation, which was established and
established only after the development of
relations.

Other than lawyers with special legal
education, they cannot provide legal advice.
Therefore, if the mediator is not a lawyer, then
he or she must conduct joint mediation with
the participation of a mediator — lawyer. Only
persons who have completed 120 hours of
training can become mediators. Also, a certified
mediator must complete a 40-hour advanced
training course within 4 years. Currently, there
are no state or other regulatory requirements
for mediating activities in Germany. In this
regard, any person other than lawyer can call
himself/herself a mediator. Also, mediators
do not have a mandatory accreditation
requirement in any organization. And there
are other rules for representatives of the legal
profession. A lawyer can act as a mediator
only if he/she has an education in the field of
mediation (rules of professional practice of
the Federal Association of Lawyers, Section
7 a) [21].

A certified mediator has the right to
advertise his/her activities. Each organization
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of a mediator has the right to set its own
qualification standards for certification. (many
organizations have standards that provide for
200 hours of training.)

Various benefits have also been introduced
for the development of mediation. In judicial
mediation, if the parties reach an agreement,
2/3 of the fee paid is subject to refund, and
in Lower Saxony, the fee is fully refunded.
In individual mediation, the amount is
determined based on the amount of the claim.

In Georgia, there was an earlier term
“Bche”, meaning judge, which was evaluated
within the framework of Bche mediation
during Vakhtang VI [22]. Law Book of
Vakhtang VL. If there is a dispute between two
people, he must go to the judge, however, if
the parties do not want to go before the King,
patriarch, metropolitan or judge, they can
choose one person to settle the dispute. They
approach this person by saying that they will
make their decision on the dispute. Such a
person is an intermediary [23].

It should be noted that the Law “On
Mediation” was adopted in Georgia only in
2019. According to this Law: “mediation is a
process in which two or more parties, with
the help of a mediator, seek to end a dispute
by mutual agreement. Even if this process
is initiated by the party or initiated on the
grounds and in accordance with the procedure
established by law” [24]. Such definition
corresponds to the definition given in the UN
Convention on the international peace treaty
reached as a result of mediation.

Today, there is judicial and out-of-court
mediation in Georgia. Out-of-court mediation
is divided into those carried out by state bodies
(labor, notary mediation) or private mediation
centers.

Judicial mediation was introduced in
2013. It covers only civil disputes. The judge
may, with the consent of the party or forcibly,
refer the dispute to mediation, if these
disputes relate to a family matter (adoption,
deprivation of parental rights, use of force
against a woman, etc.) inheritance disputes
and disputes between neighbors.

After  conducting the  mediation
procedure, the parties have the right to apply
to the court for approval of the mediation
agreement. A mediation agreement may be

enforced. Privacy issues are also sufficiently
regulated by the legislation of Georgia. For
example, participants in the mediation process
are not invited to interrogate the court on
information that became known during
mediation. Mediation is a state institution. The
court is conducted by a mediation center.

In 2014, the practice of considering
labor disputes was introduced. The salary
of mediators was paid by the state, and
the procedure itself lasted 21 days. At the
same time, the notary Chamber of Georgia
introduced mediation in the activities of
notaries, but this initiative did not find
sufficient support.

Private mediation centers are actively
developing in Georgia. In addition to various
donor projects, which were the basis for
the emergence of mediation in the state,
mediation centers are also emerging. In 2015,
the Georgian Association of mediators with
more than 200 specialists was founded. This
association independently approves the ethical
standards of mediators, rules of conduct, and
much more.

Before the adoption of the law on
mediation, these rules were the main source
for mediators-members of the Association,
and now mediators should be guided by the
norms of the law.

The Register of mediators may include
any person who has not previously been
convicted, who has completed a 40-hour
training course in the Georgian Association
of mediators. (Pre-mediators were trained by
experts from well-known foreign companies,
such as CEDR). This organization is engaged
in training, professional development and
certification of mediators.

In judicial mediation, the parties are
obliged to choose a mediator from the register
within 3 days. If they do not come to an
agreement at this time, the Association of
mediators of Georgia will appoint a mediator
themselves after 3 days.

In private mediation, any person
designated by the parties can act as a mediator.
(regardless of what is in the register)

Interestingly, the mediation agreement
reached as a result of judicial mediation or as
a result of the assistance of mediators included
in the Register of mediators must be approved
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by the court and, accordingly, subject to
mandatory execution.

A mediation agreement concluded with
the help of a mediator who is not included in
the register is subject to execution in the same
way as a normal contract and is considered in
the same way when applying to the court.

Mediation in Georgia

- to the alliance between the Ministry of
Justice and the Supreme Court;

- conducting various trainings for
employees of the Department for their further
training of mediators;

- adoption of relevant laws and acts in
accordance with the law

- pilot projects that demonstrate the
positive aspects of mediation;

- dissemination of information about
mediation;

- we can assume that it was successfully
implemented as a result of the creation of
private mediation centers.

Discussion and results

The results of a sociological survey
conducted by the Kazakhstan Institute for
Strategic Studies under the President of the
Republic of Kazakhstan on what Kazakhstanis
know about mediation in order to identify
factors hindering the development of
mediation in Kazakhstan [25]. Respondents
with experience of direct or indirect interaction
with the judicial system took part in the
survey. The survey method was conducted on
the basis of an interview with the respondent
at the place of residence on the basis of a route
quota sample. The sample consists of 3 cities of
national significance and 53 urban settlements
in 14 regions and 1,200 respondents aged 18
years and older in rural areas.

The main purpose of the questions in the
questionnaire is to find out what Kazakhstanis
know about mediation. Almost half of the
survey participants say that 45.3% do not

know about the mediation method of dispute
resolution, and 38.8% say that they know this
type of approach. 15.9% of respondents used
the services of a mediator. Also, when asked
what type of dispute resolution you choose,
the majority of respondents were those who,
if necessary, would like to apply to the court
for Dispute Resolution — 46.8%. It was found
that 34.6% answered that they are trying to
negotiate personally with the other party,
15.9% that I am contacting a mediator, and
2.7% that I find it difficult to answer.

According to the results of the study, it was
found that almost half of the respondents who
took part in the survey, 45.3%, were unaware
of the mediation procedure. According to S. Y.
Romanovskaya, M. S. Raeva, M. K. Suleimenoyv,
poor awareness of individuals and legal
entities about mediation and its advantages,
as well as the opinion of those who wish to
apply to the court for dispute resolution, about
the unreliability of mediation [5] the results
of the survey were reflected in the results of
the survey. Based on the results of this survey,
we can say that the first factor hindering the
development of mediation as an alternative
method of dispute resolution in Kazakhstan is
the lack of public awareness of mediation, that
is, the lack of correct information.

Conclusions

Comparing and analyzing the arguments
of the above-mentioned scientists, as well as
the experience of other countries, the factors
hindering the development of mediation in
Kazakhstan can be called:

- Poor awareness of mediation and its
benefits by individuals and legal entities;

- Gapsinlegislation, non-commitment to
the widespread use of conciliation procedures
in courts, especially in the resolution of Labor
and family disputes;

- This is a public distrust of the new
legal institution.
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M.K. Kaamabaesa', C.A. Capraes?, V. AGabIKagbIp?
'Typan ynusepcumemi, Aamamul, Kasaxcman
2oA-Dapabu amuindazvl Kasax yammulx ynusepcumemi, Aamamot, Kasaxcman

Kasakcran Pecriy0ankacbIHAa¥bl MeAVaIVsTHBIH 4aMYBIHBIH KelOip Maceaeaepi:
CaabICTBIPMAaAbl KYKBIKTBIK Taaaay

Angaarna. Meauanus — Oeritapari, AayAbl eIy e TapalTapAblH MYA4€CiH Ko3JeMeITiH, TapanTapra
Aay OoribrHITIa Oeariai-Oip KeaiciMre Keayre KOMeKTeCeTiH YINiHIII Ty AFaHbIH — MeAMaTOPAbIH KaThICybIMeH
0o0/aThIH >KoHe TapamnTap JayJAapAbl peTTey OOJBIHINA IIEIIiMHIH KaOblagaHy yAepicTepi MeH OHBIH
IIeNTiAy TaJallTapblH TOABIKTall Oakblaail adaTblH AayAbl LIeIIyAin Oaaama ogici (arpramr. alternative
dispute resolution, ADR) 604bI11 TabbL1aAbL

Maxaaaga gayabl mremyain Oaaama ogici peringe Kasakcranaarsl MeAmanus WHCTUTYTHIHBIH
JaMy Maceaeaepi KapacTeIpblaaabl. Meauarys MHCTUTYTHIHBIH THICTi AeHreiije jgaMbIMay ceOerTepiHe
OallaaHbBICTBI FaABIM 3aHTepAepAiH IiKipAepi TaaAaHbII, AayAbl eIy AiH OadaMa 94iCiH eHri3y MeH AaMBITy
boitbinmta Keitaii, I'epmanus, I'pysusi, Cunranyp toxxipmOecin caabicThipa OThIphin Kasaxcranaarbt
MeAMaIVITHEIH JaMybIHa KeJepri KeATipeTiH (pakropaap aHBIKTadaAbl. ATaAraH >KailTTapabl capaday
YUIiH MeAuanus MHCTUTYTHIH 3epTTell XXYPTeH FaAbIMAapAblH FRLABIMM eHOeKkTepi mMeH Oipkarap Ier
MeMAeKeTTepiHiH MeAnalius TypaAbl 3aHAaphl MeH FRLABIMI eHOeKTepiHe 11104y >KacaAblll, CAAbICTbIPMabl
Taajay >Kacaaabl. MakadaHbIH oJicHaMaAbIK HeriziH Taagay, CUHTE3, CaAbICTHIPMAaAbI-KYKBIKTHIK,
AOTUKAABIK-KYKBIKTBIK, TAPUXM, CTaTUCTUKAABIK d4icTepi KypalAblL.

Tyiiin ce3gep: Meamanysa MHCTUTYTH, MeAMATOp, JayAapAabl IIemtyAid 6aaama ajictepi, Meguarus
paciMi, gayaap, epikTiaiK, KYIINUAABLABIK,

M.K. Kaamabaesa', C.A. Caprtaes? V. AGabIKagbIp?
"Ynueepcumem Typan, Axmamol, Kasaxcman
?Kasaxckuii HayuoHarvHvlil yrueepcumem um. arv-Qapadu, Aavamol, Kasaxcman

Ocobennoctu passutms Meauanym B Pecny6anke KasaxcraH: cpaBHUTeAbHO-TIPaBOBOM
aHaau3

AnnoTtanusa. Meauarus — ®To aAbTepHaTHBHOE paspellieHne criopa (aHra. alternative dispute
resolution, ADR) c ygactueM TpeTbeil CTOPOHBI — IIOCpeAHMKa, KOTOPBIN HelTpaleH, He IIpeAcTaBAseT
MHTepecel CTOPOH HPM pa3pelleHuu CIiopa, IOMOraeT CTOpOHaM HPUITU K COTAallleHUIO IO CIIOpY, a
CTOPOHBI UMEIOT IIOAHBIN KOHTPOAD 3a IIPOIIeCcCOM IPUHATHAS PerleHuIt.

B crarpe paccmaTpuBaercs passuTHe MHCTUTYTa Meauaunu B KazaxcraHe Kak aabTepHATUMBHOIO
MeToJa PpaspelleHus CIOpPOB. AHAAMBMPYIOTCA HPUYMHBI HEPa3sBUTOCTM MHCTUTYTa MejAualiuy,
aHaAM3UPYIOTCSI MHEHIS YIeHBIX-ITPaBOBeJOB, a TaK>Ke BBIABAAIOTCA (PaKTOPHI, CAep>KMBAIOITNe Pa3BUTIe
Meauanyu B Kasaxcrane rmyreM cpasHenns onbita Kuras, I'epmanny, I'pysun, Cunranypa 1o BHeApeHMIO
U pa3BUTHUIO aAbTEPHATUBHOTO pasperieHns criopos. C 1eapio aHaausa 3Tux (GpaxTos OblA caeaaH 00630p
U CpaBHUTEABHBIN aHaAM3 HayYHBIX PabOT yYeHbIX, M3yJalomX NHCTUTYT MeAMaIiiM, 3aKOHBI 1 HayJHbIe
TPyA4bl psja 3apyOesKHBIX CTPpaH 10 MeAUalli.

MeTo4040r149eCcKyI0 OCHOBY CTaThM COCTABASIOT METOAbI aHAAM3a, CUHTe3a, CPaBHUTeAbHO-TIPaBOBOIA,
AOTUKO-IIPABOBOM, UCTOPUYECKNIA, CTaTUCTIUIECKUIA.

Karouesble ca0Ba: MHCTUTYT MeAMalliy, MeAUaToOp, aaAbTepHATIBHbIE CTIOCOOLI pa3peIeHs CIIOPOB,
nporiesypa MeAMaIuy, Cliopsl, J00p0OBOABHOCTE, KOH(PUAEHITNAABHOCTE.
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Evolution and concretization of the bona fide purchaser in civil
law tradition

Abstract. The article aims to analyze evolution and concretization of the bona fide purchaser in
the Civil law tradition. The research begins by overviewing the status of the bona fide purchaser
in Roman law and its legal basis. The article then delves into the history of the issue to show
how classical Roman law was modernized with the customs of Germanic tribes which led to
the formation of Civil law. Finally, the article describes the further evolution of the concept of
the bona fide purchaser in the legislation of countries in the Civil law tradition. The research
is based on the works of German, English, French, US, and Russian lawyers who have dealt
with issues of the bona fide purchaser. The study uses the method of historical comparison and
system analysis to provide a deeper understanding of the concept of the bona fide purchaser
in Civil law tradition. The results of the research can significantly deepen the theory of Civil
law and are recommended for scholars and practitioners interested in the history and theory
of law. The research based upon the method of historical comparison and system analysis. The
results of the research allow distinguishing two types of bona fides that is used in the Civil law

tradition: in objective and in subjective sense.
Keywords: Civil law, Bona Fide Purchaser, Roman law, Continental law, Legal tradition.
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Introduction

Before delving into the main topic of
this article, it is necessary to establish some
key terminology. The term «Civil law» refers
to «Romano-Germanic» or «Continental»
law, as it is commonly known among legal
researchers. In the article, I'll use the term
«Civil law» to refer to classical European
Continental law. The Latin term «bona fide» is
used in Roman law to describe the principle
of good faith. In English, the term «bona fide
purchaser» and «good faith purchaser» are
used interchangeably to refer to the concept of
a purchaser for value without notice.

The development of the legal institution
of good faith is closely tied to the development
of law and human civilization. Indications
of the status of a bona fide purchaser can be
found in the laws of Hammurabi, but there is

currently no universally accepted method of
regulating this institution in the law. Both Civil
law and common law have roots in Roman
law, specifically in the institutions of property
(proprietas and dominium) and vindication
(rei vindicatio). From these roots, the concept
of a bona fide purchaser was borrowed by
Civil law doctrine in various forms.

Both legal systems are based on the
principle of Roman law «nemo dat quod non
habet», meaning that one cannot transfer more
rights than they possess. In the context of the
concept of a bona fide purchaser, this principle
is of paramount importance. A bona fide
purchaser cannot receive the owner’s rights
based on this principle because they acquired
property from a person who did not have the
right to dispose of it. Despite their common
roots, different legal systems regulate the rules
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surrounding bona fide purchasers in different
ways.

Dari-Mattiacci and Guerriero have noted
significant differences in the legal protections
of titular owners versus bona fide purchasers
across various legal systems [1, 543-574].
They have suggested several reasons for these
differing approaches. The focus of this article,
however, is the development of the doctrine
of a bona fide purchaser within the Civil law
tradition.

The author of the article aims to analyze
the concept of a bona fide purchaser, its
evolution, and further concretization within
the Civil law tradition. First, we will overview
the status of a bona fide purchaser in Roman
law and its legal basis. Next, we will examine
the history of the issue to show how classical
Roman law was influenced by the customs
of Germanic tribes, leading to the formation
of Civil law. Finally, we will describe the
further evolution of the concept of a bona fide
purchaser in the legislation of countries within
the Civil law tradition.

The theoretical basis of this research is
that the obtained results can significantly
deepen our understanding of the Civil law.
The research will systematize the concept of
a bona fide purchaser used in the Civil law
tradition. This article is recommended for
scholars and practitioners interested in the
history and theory of law.

Methods

This article is divided into two parts: an
initial historical analysis of the evolution of
the concept of a bona fide purchaser, followed
by an overview of its concretization in legal
doctrine of Civil law countries. The first part
examines how the concept of a bona fide
purchaser has changed throughout history,
from the Roman law period to modern legal
systems. The second part of the research
focuses more on modern legislation in Civil
law countries, highlighting issues related to
the legal concretization of the concept of abona
fide purchaser. The research uses a method of
historical comparison and system analysis.

The study is based on the works of
German, English, French, American, and
Russian legal scholars who have addressed
issues related to a bona fide purchaser. In

particular, the research examines the writings
of J.H. Merryman, S. Stein, P.Duhot, and A.L
Krasilnikov, among others. The research also
draws from relevant legislation, case law,
and legal commentary from countries within
the Civil law tradition. The data collected
from these sources is analyzed to identify
trends and patterns in the development and
concretization of the concept of a bona fide
purchaser within Civil law.

Results

When addressing the issue of protecting
the rights of a bona fide purchaser, it is
important to consider that any protection
of these rights is, in fact, an exception to the
principle of protection of property rights.
Therefore, a balance must always be struck
between protecting the rights of a bona fide
purchaser and the interests of the titular owner.
In determining the degree of good faith of the
subject in property relations, it is necessary
to take into account that the purchaser is
not required to take exceptional measures to
establish all the circumstances surrounding
the acquisition of a property, only ordinary
prudence is expected of them. This approach
will significantly reduce errors in protecting
the rights of a bona fide purchaser.

Furthermore, it is necessary to continue
improving the system for registering rights to
real estate, taking into account the experience
of countries that use proprietary legal
methods of protecting the rights of bona fide
purchasers. If an entry in the state register of
real estate guarantees the absolute right of the
owner to the property, many issues related to
determining property rights will be resolved.

Currently, post-Soviet legislation needs
to be updated to meet the demands of
modern civil circulation, through the systemic
updating and development of contract law. In
this regard, the principle of good faith should
be more widely applied in legal practice and
be normatively enshrined as an industry
principle.

Discussion

1. The concretization of the concept of bona
fide purchaser

Roman law is characterized by a deep
development of property rights which were
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defended by real claims against the violator.
According to scholars in Roman law there were
more than 70 types of lawsuits, with 40 of them
being the most important individual lawsuits.
Each lawsuit was an independent legal figure,
forming in conjunction with others a lawsuit
system. This system was formed by providing
new and new lawsuits.

As a way of protecting property rights in
Roman law a vindication suit was used. The
concept of vindication comes from the Latin
word «vim dicere» (announcement of the use
of force), that is the return of illegally seized
property to the rightful owner. The emergence
of this institution belongs to the ancient
Roman legal system [2, 2]. And although the
vindication suit does not call so everywhere
its legal form is found in almost every state
within civil law doctrine. For example, the
German Civil Code does not contain the
concept of vindication, however, it contains a
similar mechanism for the return of property
that is out of possession. Vindication suit has a
non-contractual nature and protects the right
of ownership as an absolute subjective right.

Initially, the essence of vindication in
Roman law was reduced to the norm “ubi rem
meam invenio, ibi vindico” which means “where I
find my thing, there I take it”. Considering that
we are talking about personal property only
the thing owner could resort to vindication.
It was assumed that the title owner could
withdraw his thing from other people’s illegal
possession even by the use of force.

Subsequently, a vindication claim
appeared from the right of vindication, the
purpose of which was to return the item to
the possession of owner. At the same time the
right to use rei vindicatio, or active legitimation,
was held by any proprietor from whom
possession of the thing was taken away [3, 5].
The owner of the disputed item had a passive
legitimization or position of the defendant in a
vindication suit.

The burden of proof on the vindication
claim was called onus probandi and laid on
the plaintiff who had to prove his right
to own property based on the jus gentium
(international Roman law) or on jus civile
(national Roman law). And also plaintiff had
to prove the fact of ownership of thing by
the defendant. In a case when the defendant

denied the fact of possession of the thing and
the plaintiff proved it the thing was awarded
to the plaintiff.

If the parties agreed on a reconciliation
decision, they could avoid the trial process.
This happened in cases where the defendant
regained possession of the disputed item for
the claimant (owner). Also, the defendant
could have avoided responsibility in cases
where he called the person, on whose behalf
he owned the subject. In this case this person
acted as the defendant. Considering all the
circumstances of the case the judge made
the decision towards the party who could
provide the credibility of his arguments.
At the same time, the unfair defendant was
obliged to return to the plaintiff not only the
controversial thing itself but also the value of
all the collected benefits. Novitskii notes that
the owner had the right to claim compensation
for the cost of maintaining things [4, 173].

At the same time, in Rome there wasn’t
developed institution of judicial executors. If
the defendant refused to voluntarily comply
with the decision of the court he was declared
obstinate. However, the plaintiff had to look
for ways to reclaim his property by himself.

Another way to protect the rights of the
owner was restitution. The restitution meant
the return of the parties to original position
that preceded transaction. The restitution
was used by praetors to protect the rights of
owners, but only in cases of fraud, coercion,
excusable error, change of legal status, absence
for a good reason and so on. When applying
restitution, the transaction was declared
invalid, and the parties returned to the state
that preceded conclusion of transaction.

The ability to protect the bona fide
purchaser of their rights to real estate from
the claims of title owner was in mechanism
of acquisitive prescription. The institutions
also established the basic conditions for
determination of acquisitive prescription, in
particular continuity, good faith tenure, date
expiration etc.

It was under Emperor Justinian that
the largest codification of Roman law was
drawn up, called Corpus iuris civilis. This
work consisted of four parts: institutions,
digests, the Code of Justinian, and novels.
At the same time the digests included all the

132 Ne 3(144)/2023

A.H. T'ymunres amvindazol Eypasus yammuix yrnusepcumeminivy, XABAPIIBICDBI. Kyxkotk cepusico

ISSN: 2616-6844, eISSN:2663-1318



Evolution and concretization of the bona fide purchaser in civil law tradition

significant works of Roman lawyers of past
eras. Therefore, in modern jurisprudence the
term Roman law usually means the collection
of Justinian - Corpus iuris civilis, and in some
cases, an earlier codification - the Code of
Theodosius.

Thus, as a result, it can be noted that in
Roman law of Justinian’s time, the protection
of the owner’s rights was absolute, and the
vindication was unlimited, which allowed
the plaintiff to reclaim his property from a
bona fide purchaser. The rights of a bona
fide purchaser were not protected. The only
exception to this was the establishment of a
rule by Justinian according to which a bona
fide purchaser could acquire ownership of the
property only in the case when the alienator
was emperor or empress.

So, in Justinian’s law culpa lata (gross
negligence) was considered as malice, thus
only a participant of civil turnover in whose
actions there was no gross negligence or malice
could be recognized as bona fide.

Returning to an earlier period of time
it can be noted that in classical Roman law
protection of a bona fide purchaser took
place only in relationship with institution of
dominium bonitarium. Thus, an alternative to
the vindication suit was Publicianum suit.

This lawsuit was introduced by the
praetor Publician and was originally recorded
as edictum Publicianum. This lawsuit was
aimed at protecting the thing owner under
dominium bonitarium, who received the right
to claim the thing on the same grounds as
if he were an owner under jus Quiritium. As
noted by Z.M. Chernilovskii “Publician lawsuit
created an owner under jus Quiritium due to the
simple assumption that he had faithfully owned a
thing under the legal limitation period” [5, 224].
In other words, the lawsuit ordered the judge
to proceed from assumption that the thing
owner owned it for a long time and if he was
a Quiritium owner according to the time limit.

The Publician lawsuit was used only to
protect the bona fide owner from the actions
of third parties who did not have any rights to
own the thing.

At the same time for application of this
claim, it was necessary to have several facts.
First, the bona fide purchaser had to own
this thing, and then miss it. Secondly, he

should have a legal basis (Justus titulus), i.e.
the facts that were necessary to recognize
the prescription of possession. Thirdly, the
ownership itself had to be conscientious, i.e.
to possess bona fides and the owner himself
was supposed to have no malice. And finally,
res habilis — the prescription of ownership
should be applicable to the thing. Such things
included those possessions that were lost by
the owner as a result of theft, forcible seizure,
alienation by the malae fidei possessor (unfair
owner), extortion.

If the interests of two bona fide purchasers
were disputed, the one who received the thing
directly from the title owner was considered
more eligible. If both bona fide purchasers
received the thing from the same person,
the one who received the thing earlier was
considered more eligible. And the actual
owner of the thing, the one who had the thing
in direct possession, was also considered as
eligible.

The significant changes in development of
institute for protection of the rights of a bona
fide purchaser occurred with the fall of the
Roman Empire and invasion of Germanic tribes
which began to build their own kingdoms on
its ruins. Realizing the superiority of Roman
law, they borrowed it and as Merryman
noticed «vulgarized» it [6, 8]. This tribes filled
Roman law with their traditions and customs
which later reborn into jus commune. It was
at the junction of Roman and Germanic law
that the Roman-Germanic system of law was
formed in the Middle Ages.

It is in German customary law that
the rules protecting the rights of a bona
fide purchaser were established. The Latin
expression “Hand muss Hand wahren” (“the
hand must support the hand”) came to replace
the Latin expression “ubi rem meam invenio, ibi
vindico”.

The essence of this expression was to
ensure that only things that came out of the
owner’s hands against his will (stolen, lost)
can be searched (vindicated) from any third
person. But the owner loses the things that
were voluntarily entrusted by him and later
transferred to the third parties.

Another principle of German customary
law pointed to the expression “wo man seinen
Glauben gelassen hat, da muss man ihn suchen”,

BECTHWK Espasutickozo Hayuonarvhozo yrusepcumema umenu A.H. I'ymuiesa. Cepus I1paso

Ne 3(144)/2023 133

BULLETIN of L.N. Gumilyov Eurasian National University. Law Series



K.K. Sabirov

which literally meant “ask the one to whom the
property was entrusted”. Through this rule a
bona fide purchaser in German customary law
became the irrevocable owner and the former
owner had only a claim for damages to the
person to whom he transferred the property.
This was due to the tradition of the property
turnover that was born at that time.

In contrast, different situation was in
France where Roman law, namely Corpus
iuris civilis and the Code of Theodosius,
played a much stronger role. At the same
time, customary law — jus commune, was also
practiced but did not receive the support of the
royal lawyers [6, 9].

At the same time, the French themselves
clearly distinguished the scope of Roman
law - “written law” (pays de droit écrit), and
customary law - “unwritten law” (pays de
droit coutumier). Unlike Roman law customs
were not officially recorded and could vary
depending on the area where they were
applied. Although from time to time private
collections of customs were published by
private lawyers, the content of such collections
varied from place to place.

Initially, the barbaric law of the Franks
restricted the vindication to the benefit of a
bona fide purchaser. The generally accepted
rule was an indication of “mobilia non habent
sequelam” (movable things cannot be traced)
in the late Middle Ages it was reborn into the
French expression “les meubles n’ont pas de
suite”. The meaning of this provision was that
if the owner himself entrusted the movable
thing to someone else’s possession, then he
would lose the ability to subsequently demand
it from a bona fide purchaser [7, 155]. This
rule applied only to movable things since the
institute of real estate had a different legal
status and accordingly different norms of
regulation.

The earliest set of German customary law
is the “Lex Salica” a set of customs and laws
of the Germanic tribe of the Franks, dating
from the VI century. The peculiarity of this
document is that it was the first time recorded
attempt to consolidate mixed norms of Roman
and German customary law. The researchers
note that the law of Theodosius continued to
be applied in the Roman territories conquered
by the Franks but in the territories of the

Germanic tribes unwritten customary law
applied. In case of a dispute between the
Romans and the Germans the Lex Salica was
applied [8, 113-134].

The real legal relations in Lex Salica were
not detailed. Its characteristic feature is the
lack of absolute protection of property rights,
which characterized Roman law. The owner
had the right to claim his thing only if it was
dropped out of his possession against his will,
was stolen, or forcibly removed. The exception
was made for the search procedure, which was
conducted during the first three days after the
item was missing. During this period of time
the titular owner had the right “to lay hands
on his thing” wherever he found it. However,
if the owner of the thing also claimed rights
to it the thing was transferred to a third party,
after which the titular owner was obliged to
prove the right to own the disputed thing.

Similar rules can be found in other codes
of German customary law for example, in the
lex Baiuvariorum (Bavarian law) and in the
Leges Alamanno rum (Alamanian law).

Thus, the rights of the title owner in
German law had significant restrictions, the
right to absolute vindication extended only
to the first three days from the moment of
disappearance of the thing. The title owner
could claim the thing only if it dropped out of
his possession against his will. Finally, it was
impossible to reclaim the property transferred
to the church.

Foralong time, the contradictions between
the “written” and “unwritten” law did not
allow to form a unified approach to regulation
of institute of fair acquisition. Everything
changed after the Great French Revolution and
creation of the Napoleon Code of 1804. Under
the orders of Napoleon an attempt was made
to create a unified civil code that could reflect
not only Roman law and customary law, but
also church decrees (canon law), as well as
royal ordinances and revolutionary law.

Innovations of revolutionary law touched
upon the division of marital property, the
secularization of acts of civil status, inheritance
issues, the division of land, etc.

The Napoleonic Code demarcated the fair
possession of movable and immovable things.
Napoleon’s Code established the classic rule:
the bona fide purchaser of a thing is considered
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to be its owner if the possession is public and
unequivocal. At the same time, the burden of
proving unfair tenure fell on the shoulders
of the person who challenged the right of
ownership of the thing.

The Napoleon Code was popularized
during the conquests of Napoleon and was
widely spread in German lands, largely due to
the fact that French customary law had similar
roots to German customary law.

The modern civil code of Germany (BGB)
was adopted in 1896 and relied for the most
part on Roman law. Nevertheless, a significant
part of the institutions was borrowed from
German customary law. This also applies to the
right of ownership. Towards the issue of the
transfer of ownership of movable things BGB
consolidated the old German rule: «Hand muss
Hand wahren». It meant increased protection of
the rights of a bona fide purchaser of a thing.
The owner of the thing, who entrusted it to the
seller, was deprived of the right to demand it
from a bona fide purchaser.

But at the same time BGB has completely
different approach to the issue of disposing
of real estate (land plot). As C. Wolf points
out, the concept of real estate is not legally
defined in German law. In legal sense it is a
special limited part of a person’s land, which is
recorded in the land register. Land registries,
in turn, are in the introduction of local courts
in Germany [9, 121].

Another generally accepted norm of the
Civil law is the principle “en fait de meubles,
la possession vaut titre” enshrined in the Code
of Napoleon in article 2279 (possession
of a movable thing is equal to the right of
ownership to it). This principle allows the
owner of a movable thing to protect his rights,
as if he were the titular owner.

At the same time, despite the direct
logical meaning inherent in this provision, the
right of possession and ownership in French
law is still differentiated. Thus, Article 2279
states that those who have lost a thing or from
whom a thing was stolen can claim it back
within three years, counting from the day of
loss or theft, from the one in whose hands he
will find it; but this person has a contrary claim
against person from whom he received it [10].
Thus, the title owner has the right to claim the
movable thing from a bona fide purchaser for

three years if the given thing was dropped
from his possession against his will.

In English law, by virtue of its belonging
to a different legal system, the development of
ideas for protection of the rights of a bona fide
purchaser occurred in a completely different
way. From a historical perspective, the origins
of good faith purchaser in English law can be
found in development of the “open market”
doctrine (market overt). The bottom line was
that people who purchased goods on open city
markets were protected from the claims of the
owners of things [11, 225].

This doctrine significantly changed the
general rule of nemo dat quod non habet (you can’t
transfer more rights than you have yourself)
[12]. This rule did not allow the person who
held the stolen item to sell it to another person,
as he did not have legal ownership. However,
the “open market” doctrine changed this rule,
adding a significant exception.

With development of English law, the
limitations of the “open market” doctrine
became apparent, since the very tradition of
open markets began to become a thing of the
past. It was necessary to fundamentally change
the existing tradition, for which the notion of
“voidable title” was introduced.

Its essence was that the original acquirer
of property on an insignificant transaction
became the owner of an “voidable title” and
his ownership could be challenged by the title
owner. However, in the event that the title
owner did not challenge the ownership or did
not have time to challenge it, and the property
was alienated to the bona fide purchaser, the
“voidable title” became a full-fledged title.

This complex structure was developed
mainly in American law and finally became
entrenched in the Unified Sales Act of 1906.

As you noted the legal understanding of a
fair acquisition varies considerably in different
legal systems. In this regard, the importance of
acquiring legal concretization of the concept of
bona fide purchasing.

Despite the common roots of the concept
of bona fide purchaser, its legal content in
different legislations may vary significantly.
The main idea behind the legal norms is the
same, but the context of legal application are
heavily depends on judicial interpretation and
practice.
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In the civil law tradition, there are
two different understandings of bona fide
principle. First approach is objective, it
overviews the bona fide as a “good faith” a
bedrock principle of law that is used in many
legal relations. Second approach is subjective,
it’s a specific condition of the person who acts
in a good faith.

That is how the German legal doctrine
traditionally interprets good faith in a
subjective sense (guter Glauben) and in an
objective sense (Treu und Glauben).

In German law the principle of good
faith is established by paragraph 242 of the
German Civil Code, according to which “the
debtor must fulfill the obligation in good faith, as
is required by the customs of turnover”. Note that
the provisions of this norm apply not only to
the law of obligations but all legal relations.

Good faith in an objective sense is
described by modern authors as “honesty,
honest behavior, reasonable norms of business
conduct, decency, ethical norms, the spirit of
solidarity” [13, 15] and so on.

In the subjective sense, good faith is
understood as a specific, subjective state of a
person, his compliance with certain criteria
based on the moral ethical principle of good
faith.

On this basis, it is fair to assert that in
proprietary legal relations, good faith acts
as a specific requirement for the behavior
of a subject and differs significantly from a
common understanding of good faith as a
moral and ethical principle. That is, we can talk
about two different notions of good faith: the
principle of good faith and the good conduct
of the subject of legal relations.

Back in the early 20th century
Shershenevich pointed out that in the civil law
possession was divided into legal and illegal,
fair (in a good faith) and unfair (in a bad faith),
fraudulent, violent, and unauthorized [14,
148].

Atthe same time, the division of possession
into fair and unfair relies only on a subjective
sign, on conviction of the owner that he owns
the property legally, that is, on ignorance
of the rights of third parties. This division,
apparently, was borrowed by Russian civil law
from German, and subsequently passed into
Soviet, and then post-Soviet civil law.

In this regard, the key issue is to
understand the legal nature of a bona fide
purchaser. Is he the successor of the third-party
owner (from whom he purchased the thing) or
is he the legal owner who has right as the initial
owner of the thing? Some German authors, for
example von Schwerin, are inclined to the first
option [15, 31].

The second approach is less popular,
although it is possible to note its application
in common law, for example, in the concept
of voidable title. The main advantage of
this legal framework was that the bona fide
purchaser could transfer the property and
enter into subsequent transactions for which a
special term “voidable title” was introduced.
Moreover, in case of a subsequent transfer
of the title to a third party the voidable title
transfers into a full title [16, 1057].

It should be noted that the modern
understanding of the principle of good faith
in the civil law tradition is directly borrowed
from Roman law and in its etymological
meaning represents a fusion of the words
“good” and “faith”.

But at the same time in the legal content,
the principle of good faith includes in addition
to “good faith” also “good moral” and
“customs of civil turnover”. These categories,
despite their certain similarities, have different
legal meaning. Thus, the customs of civil
turnover encompass business relationships
and good moral affect other aspects of life in
society. Good moral represents a category of
public perception of good, honesty, while a
good faith is the limit of the individualistic
beginning.

Thus, the purchaser in order to recognize
him as bona fide purchaser is not obliged
to take special measures to establish all the
circumstances of acquisition of property
by him. What is really required of him is
the ordinary prudence and the absence of
malicious intent.

Of course, quite controversial situations
are possible when the behavior of a subject may
indirectly indicate his bad faith. For example,
the purchase of property at a deliberately low
price suggests that the acquirer might have
suspicions about the status of the acquired
item. All the circumstances of such a case
should be investigated by the court.
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The issue can be caused by situation in
which both parties behaved in good faith.
What should be done by the court in this case?
In fact, this issue has been discussed in the
scientific community for a long time and is
called the paradox of compensation. According
to Schwartz and Scott in a situation like this is
impossible to find a solution that could satisfy
all parties [17, 1332]. In our opinion, this is the
best description of this issue.

2. Issues of the legal status of bona fide
purchaser in the legislation

An analysis of the jurisprudence of
most post-Soviet states indicates that the
fundamental criteria in the determination
of the good faith of the purchaser are lies
on precisely the subjective ground, i.e. the
categories “could know / could not know”.

Zarandia gives an interesting example
from the judicial practice of Georgia. So,
in one of the cases, the Court of Cassation
questioned the integrity of the person, in view
of the fact that he was a close neighbor of the
apartment owner. Thus, he simply could not
have been unaware of the shortcomings of the
apartment next door. He could try to find out
from a neighbor all the characteristics of the
apartment. The Court of Cassation returned
the said case to the Court of Appeal for further
clarification of all the circumstances of the
case. As we see, in the indicated case, the court
concluded that the purchaser was obliged to
find out all the circumstances connected with
the apartment acquired from the neighbor.
[19].

The phrase “did not know and could not
know” can be interpreted in different ways,
for example in Soviet civil law some authors
assumed that even the mere negligence of
the purchaser entails his dishonesty. And, on
the contrary loffe has been suggested that
dishonesty only occurs in cases of intentional
acts [20, 81]. Based on the literal meaning of
the phrase “did not know and should not have
known” used in the texts of the civil codes
of Russia, Kazakhstan and many other post-
Soviet countries, it can be argued that this is
precisely the ignorance of the purchaser the
status of the person from whom he acquires
the property. Accordingly, one should agree
with the position of loffe that only the

intentional actions of the purchaser make him
unscrupulous.

In our opinion, the mistake of the
researchers is that many often confuse the
objective and subjective understanding of good
faith. For example, there may be a confusion
of the concept of good faith purchase and the
concept of reasonable prudence. Indeed, a
bona fide purchaser must exercise “reasonable
discretion”, however, this does not make the
very concept of “bona fide purchaser” only
evaluative.

Hanashevich proposed to share the bona
fide acquisition by type of property, and in
accordance with this to divide the burden of
proof. So, in relation to real estate and certain
categories of movable things (of particular
value), the scientist suggested placing the
burden of proof on the bona fide purchaser, in
relation to other categories of movable things
— on the title owner [21].

This proposal is quite logical for the
legislation of the post-Soviet states, where
the issue of special regulation of the transfer
of the ownership rights of real estate is
particularly acute and causes many problems
with practical implementation. Nevertheless,
it should be especially noted that in European
countries in relation to real estate there is a
system of state registration, which is the basis
for the emergence of property rights. In most
post-Soviet states, the cause of the right of
ownership is a title document (transaction,
contract of sale, etc.). This is the main cause of
problems associated with the protection of the
rights of a bona fide purchaser.

Since the state registration system in
most of the post-Soviet countries, unlike the
EU countries, does not guarantee absolute
ownership, usually it is the documents of title
become the subject of contesting the right to
own real estate. And even if the purchaser of
such disputed property is recognized as bona
fide, he has very little chance of winning the
lawsuit from the title co-owner. This practice
has its pluses, as it guarantees absolute
protection of the rights of the title owner, who
may not worry that the property will be sold
under a fictitious transaction and will pass
to a third party through the state registration
procedure. However, losses are borne by abona
fide acquirer who is also not immune from
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fraud, even if he passes the state registration
procedure. For example, in 2017, in Atyrau,
Kazakhstan, the owners of 33 land plots found
that they did not live on their own land, as
the construction company, that purchased the
land in 2007 claimed rights to the territory.
Since the acquisition, the company has not
used the land, which was used by scammers
who forged documents and sold land. At the
same time, transactions were executed and
registered with state bodies [22, 1044].

These issues are relevant today in the
Russian Federation as well. For example,
according to the Materials of the General
Prosecutor’s Office of the Russian Federation
in Perm, a verdict was issued in 2019 against
a fraudulent group that committed illegal acts
of re-registering property with the subsequent
sale of bona fide purchasers. At the same time,
the transactions went through the entire state
registration procedure, which, however, did
not become the basis for bona fide purchasers
to acquire ownership. As a result, despite the
record in Rosreestr, real estate was seized.
The violated rights of bona fide purchasers
were not compensated in any way, since the
legislation does not even provide for the very
possibility of compensating the costs of bona
fide purchasers [23].

In this regard, the courts cautiously refer
to good faith, relying only on the explicit
actions of participants in civil matters. Such
a practice does not always make it possible
to adequately protect the rights of bona fide
purchasers.

The issue also lies in the fact that the
inclusion of information in the state register,
although it is the basis for taking possession
of the land is not a title document. The title
documents in most legislations of the countries
of the former USSR are contracts, court
decisions, legal acts of executive bodies, etc. In
case that a title document is declared invalid
by a court, the relevant changes are also made
to the state register.

At the same time, the principle of public
reliability of the cadastral and mortgage
registers applies in the civil legislation of
European countries, which significantly
increases the security of real estate transactions
and protects the rights of bona fide purchasers.
The content of public certainty can be defined
as the principle that “third parties who

faithfully rely on the content of the register of
real estate rights acquire rights even when the
registration was made illegally”. Nevertheless,
as Chubarov rightly observes, “the principle
of public reliability was not reflected in the
Russian system of state registration of real
estate rights” [24, 316].

We can only speculate on the causes of
this phenomenon, but it is also obvious that
the transition from a socialist form of legal
regulation of market relations to a purely
capitalist one cannot be realized in a short
period of time. In the absence of a guarantee
of the rights of bona fide purchasers relying
on entries of the state register, not only the
interests of bona fide purchasers themselves
will be suffered, but also the stability of the
entire civil turnover.

Conclusion

The concept of bona fide purchasing
of the property exists in both the Civil law
and Common law systems. Nevertheless, its
historical development differs on the basis of
the legal system. It should be noted that the
principle of good faith has also spread in the
mixed type of legislation. This is especially true
for former French colonies in North America,
such as Louisiana [25].

The Roman law was based on the concept
of absolute protection of property rights. The
title owner could withdraw his thing from
another person’s illegal possession even by
the use of force. The exception in protection
of a bona fide purchaser can be considered
as a public action lawsuit. It was aimed at
protecting the bona fide owner of a thing, who
was entitled to reclaim the thing on the same
grounds as if he had been the title owner if he
had owned the thing in good faith.

On the contrary German customary law
proceeded from the idea of protecting the
rights of a bona fide purchaser. The title owner
was entrusted with obligation to reclaim his
movable property only from the person to
whom he entrusted this property. The owner
had the right to claim his thing only if he
dropped out of his possession against his will,
in case if it was stolen, or forcibly removed.

The good faith is traditionally a key
principle of the Civil law system, it can be
considered as a moral and ethical principle of
assessing the social relations of civil turnover
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entities, or as a specific state of a person (the
subjective side of behavior).

The good faith in an objective sense is
described by modern authors as “honesty,
honest behavior, reasonable norms of business
conduct, decency, ethical norms, spirit of
solidarity” etc. The good faith in a subjective
sense implies a specific state and behavior
of a person (“did not know and could not
know”), it is in this context that it is used in
the legislation of the Civil law countries.

Thus, in the Civil law the term «good
faith» in its subjective sense acquires a very
specific interpretation and can be separated
from a common understanding of good faith
as a moral and ethical category.

This interpretation of the principle of
good faith can be used in the process of future
reforms of the legislation of the civil law
countries. The results of the presented study
are also closely related to other studies in
this field. Currently the value of the principle
of good faith is growing not only in the civil
law but also in the common law countries. All
this indicates the need for further study of the
principle.

In conclusion, this article has provided
a comprehensive analysis of the evolution
and concretization of the concept of the bona
fide purchaser in the Civil law tradition. The
research has shown that the concept of the
bona fide purchaser is rooted in Roman law
and is an important principle in both Civil
law and Common law systems. The study
has also highlighted how classical Roman
law was modernized with the customs of
Germanic tribes which led to the formation
of Civil law and how the concept of the bona
fide purchaser has evolved in the legislation of
countries in the Civil law tradition. The results
of the research have significantly deepened the
understanding of the concept of the bona fide
purchaser in Civil law tradition. The article is
recommended for scholars and practitioners
interested in the history and theory of law. It is
important to note that the legal aspects of the
legislation of different states in protection of
the rights of titular owner versus the bona fide
purchaser are different. Therefore, itis essential
to study and understand the evolution of the
concept of the bona fide purchaser in different
legal systems.
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Kasaxcman Pecnybaukacoinviy, 3annama xare KyKblKmolk aknapam uHcmumymol,
Acmana, Kasaxcman

A3aMaTTBIK-KYKBIKTBIK A9CTYPAeri agaa caThill aAyIILIHBIH 9BOAIOINSICHI JKoHe
HaKTbhLAaHYbI

Anpaatna. Makasaga epKeHUETTIK A9CTYpAeri ajad caThill aAylIbl YFBIMBIHBIH ®BOAIOLNMACE MEH
HaKThLAaHYBIH TaaAay MiHAeTi KoliblaraH. 3epTTey PuM KYKBIFBIHAAFDI a4a CaTHIIT aAyIIBLIHBIH MapTeOecin
JKoHe OHBIH KYKBIKTBIK HerizgepiH mmoaygan Oacrasaabl. CogaH KeliH MakadaJa KaAacCHMKaAblK Pum
KYKBIFBIHBIH Te€pMaH TaillladapbIHbIH oJ4eT-FYphINITaphIMeH KaJdall MOJepHM3allslaHFaHBIH KOpceTy
YIIiH MaceAeHiH TapuXxbl TepeHaei Tycei, Oya asaMaTThIK, KYKBIKTBIH KaaAbITacybiHa akeadi. CoHbIHAA,
MaKalajga ©pKeHHeTTIK A9CTYp eAJepiHiH 3aHHaMachlHAAFLI ajaa CaThIl aAyIIbl YFBLIMBIHBIH OZaH opi
DBOAIOLNACE CUIIaTTaAraH. 3epTTey ajaa CaThIIl aAyIIbl MacelelepiMeH aliHaAblCaThIH HEMIC, aFblAIIbIH,
JpanIlys, aMepuKaHABIK JKaHe peceiilik 3aHrepaepais >KyMbICTaphlHa HeTidgeareH. 3epTTey OpKeHMeTTiK
ASCTYPAeri agaa caThlll aAyIIbl YFRIMBIH TepeHipeK TYCiHy YIIiH TapUXU CaABICTBIPY JKoHe JKYeAiK Taajay
9/iciH KoagaHaAbl. 3epTTey HoTVDKeJepi a3aMaTThIK KYKBIK TEOPUACBIH e4dyip TepeHJeTyre MYMKIHAIK
Oepeai >xoHe KYKBIK TapMXbl MEeH TeOPMsChIHA KBI3BIFYIILIABIK, TaHBITKAH FaAbIMAap MeH IIpaKTUKTepre
YCBIHBIAAABL. 3epTTeY TapMXM CaABICTHIPY JKoHe XYIieaik Taajay a4iciHe HerizgeareH. 3epTTey HoTyoKeepi
OPKEHMEeTTIK A9CTYpae KOAAAHbLAaThIH alaaAbIKTEIH €Ki TYPiH aXKbIpaTyFa MyMKiHAiK Oepeai: 0OObeKTUBTI
>KoHe CyOBeKTUBTI MarbIHaJa.

Tyitin cesaep: asaMaTTBIK KYKBIK, ajad CaThIl aAyIibl, PMM KYKBIFbI, KOHTUMHEHTTIK KYKBIK,
KYKBIKTBIK ASCTYP.
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Evolution and concretization of the bona fide purchaser in civil law tradition

K.K. Cabupos
Mrcmumym saxonodamervcmea u npasosoti uripopmavuu Pecnyoruxu Kasaxcman,
Acmana, Kazaxcman

DBOAIONNS ¥ KOHKpeTH3anms 400pOCOBeCTHOIO MOKyIaTeAsl B IPaXk4aHCKO-ITPaBOBOV
TpaaguLIN

Annoranus. B crarbe cTaBuTcs 3agada IpoaHaAnu3MpPOBaTh HBOAIOINIO U KOHKPeTU3AI[ IO OHS TS
A00pOCOBeCTHOIO IIpuodperaTeas B UMBUANCTUIECKON Tpasunun. Vccaegopanne HaumHaercst ¢ 0030pa
cratyca 400pOCOBeCTHOTO IIpMoOperaTeAs B PMMCKOM IIpaBe U ero IIPaBOBLIX OCHOB. 3areM B CTaTbhe
yTAy0A5eTCs MCTOPUs BOIIPOCa, YTOOBI IIOKa3aTh, KaK KAacCUIecKoe pIMCKOe ITpaBo MOAEPHU3UPOBAaA0CH C
oOBIYasMY TepMaHCKIX I1€MeH, 4TO MpUBeA0 K pOpMUPOBAHNUIO Ipask AaHCKOTO ITpasa. Hakowrer, B cTaTpe
OIIMCBIBAETCS AaAbHeNIas 9BOAIOLMS ITOHATUA 40DPOCOBECTHOIO IpuoOperaTeas B 3aKOHOAATeAbCTBE
CTpaH NUBMAMCTMYECKON Tpaanmnuu. VccaejoBaHume OCHOBaHO Ha pa0OoOTax HEMEIIKNX, aHTAUIMCKUX,
{paHITy3CKMX, aMepMKaHCKUX ¥ POCCHUIICKUX IOPVICTOB, 3aHMMABIIUXCA BOIPOCaMU J00pPOCOBECTHOTO
npuobpeTarteas. B mccaesoBaHUM WCITOAB3YeTCA METO/ MICTOPUIECKOTO COTIOCTAaBAEHUsS ¥ CHCTEMHOTO
aHaAM3a 4451 00.1ee I1yOOKOTO IIOHMMaHL HOHATHSA 400 POCOBECTHOTO TpMoOpeTaTeAs B IMBUANCTIIECKO
Tpaguun. PesyabraThl nccael0BaHMs II03B0AAIOT 3HAYUTEABHO YIAYOUTh TEOPUIO TPakAaHCKOTO IIpaBa
U PEKOMEHAYIOTCsl y4eHbIM U ITpaKTUKaM, MHTePeCcyIoIUMCs UCTOpUell 1 Teopueii rpasa. Viccaegosanue
OCHOBAaHO Ha MeTOJe MICTOPMYECKOTO COITOCTaBAeHM: U CHCTEMHOTO aHaAm3a. PesyabTaThl Mccae 0BaHUs
MIO3BOASIOT BBIAEAUTDH ABa BMa A00POCOBECTHOCTH, YIIOTPeDAAEeMBIX B IIMBUAUCTUIECKON TPAAUIINIL B
00BEKTUBHOM U CyOLeKTMBHOM CMEICE.

Karodgesble caoBa: rpaxkgaHckoe IIpaBo, JO0OpPOCOBeCTHBIN IIpuoOperaTelb, PUMCKOe IIpaBo,
KOHTUHEHTa/AbHOe MPaBo, IpaBoBast TPaAUITI.
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Co0Oaroagenmne DasaHca cBOOOABI BepOVICIIOBEAaHVISI VI IIPaB
JKMBOTHBIX

AnnoTtarms. B amoii cmamve sviAcHsemcs, Kax KoulepHulil U XAASAAbHbIIL Y001l Oes
npedsapuImervHoz0 0zAYuLeHUS NPULUHIEN HEHYXKHbIE CIpadaHis KUGOMHIM, U 0eAaemcs
nonovimKa HAumu 6araHC Mexk0Y OAAZ0NOAYHUEM KUCOMHDLY U c6000001i 6epoUCcnocedaHus.
Cea30  Mexdy eepoucnosedanuem U 3a00em KUGOMHDIX C6A3AHA C  PEAUZUOSHOIMU
npeonucanuiAMu 1 mpebosaHusMu, Komopvle MOZym GAULMb HA CNOCOD U YCAOGUS 3a00S.
B pasaudnolx peAuzuax cywecmeyiom onpedereHvie npasurd u o00padvl, ceA3AHHbIE C
YMepuieAeHUCM KUSOMHBIX OAS NUULU, 6KAtOUAs mpedosanus K 00e300AU6aHUI0, Memodam
300051 U MOAUTNEEHHBIM 00ps0aM.

Hanpumep, 6 ucaame cyuiecmeyron mpedo6anus Kk XarsAbHoMY 3a0010, KOMOPbLi HPOGOOUMca
6 COOMBEMCMEUN C NPUHUUNAMU UCAAMCKO020 Npasa. Dmo 6KAI04Aen UCNOAb306aAHUe OCHIPLIX
HOXKetl, 00HOKpamHoe paspesanue 20PAA KUG0MHO020, 0043amervHoe 00e300AusaHue U
npoustecerue MOAUMEHL 60 6peMsl 3a004.

Apyzue peauzuy u KyAbmypvl maxxe mMozym umemv céou cneyuduyeckue mpedosanus u
00pa0bl, césa3aritvle ¢ 3a00eM KUBOMHBIX.

Baxcro ommemumo, umo cé43b Mexdy 6epoucnosedanuem u 3a00em XuomHvlx 1no360Asem
6ePYIOULUM OCYULLCEASMD 00p0DL 6 COOMBEMCMEUN C UX PEAUZUOSHDIMU YOeKOeHUAMU U
npuryunamu. ITpu amom mrozue cmpariol umeronm 3axoHo0ameAbHbvle AKMol U HOPMAMUEHble
mped06ariLsl, Komopvle pezyAupyron u KOHMpoAUpYyom npoyecc 34005 X UOMHOLLX € Y4emom
PEAUZUOSHBIX U PEXUMHBLX 0cODerHOCHell.

KaioueBble caoBa: ceAbCKOX03AUCMEEHHBLIL KUSOMMHUILL, XAAAAOHBLE YOOI, KoulepHblll
Y0011, XKecmoxoe odpaweriue, pumyarvrolii 3a00ii, 6epocnosedatiue.

DOIL: https://doi.org/10.32523/2616-6844-2023-144-3-143-154

" BOCIIMTaHME y HaceA€eHlsI HpaBCTBEHHOTO I

3akoH «OO0 OTBeTCTBEHHOM OOpaIeHUN
C OKMBOTHBIMM» CTaA IIePBLIM aKTOM B
Kaszaxcrane, B KOTOpOM Ha ypOBHe HPUHIIMIIA

IIPU3HaHO, 9TO SKIBOTHbIE (ToABKO
II03BOHOYHBIE) CITOCOOHBI UCIIBITHIBATH OOAb U
CTpajdaHusl.

3akoH  IpoBO3rJallaeTr U  Apyrue
BasKHeNINe  HPUHIUIIBL  peryAnpoBaHUs
OTBETCTBEHHOIO  OOpalleHus1 C  HUMU:

IepCOHaAbHON OTBETCTBEHHOCTH BAaJeAblla 3a
>KI3HB, 340pOBbe I 0.1aroroAay4dne XMBOTHOTO,
3aIUTy JKMBOTHBIX OT KeCTOKOTO OOpaIreHus

TYMaHHOI'O OTHOIIIeHN I K JKMBOTHBIM [1].

3akoH 00 OTBeTCTBEHHOM OOpalleHUMn
¢ skmBOTHBRIMU B Pecrybamke Kasaxcran
INPUHAT C 11eAbIO 3alUTBl U 0AarornoAydus
JKMBOTHBIX, a TaKXe C CO0AI0AeHMs HOPM
STUKU U MeXAYHapOAHBIX CTaHAApPTOB IO
0oOpaleHunIo € JKMBOTHBIMI. 3aKOH HaIlpaBAeH
Ha peryAMpoBaHMe pa3AUIHBIX acCIIeKTOB
oOpaleHus ¢ XMBOTHBIMM M BKAIOYAeT B ceOs
caeaylolye eAn:

1. 3Bammra Oaaromoaydms >KMBOTHBIX:
3akoH obecIiednBaeT OCHOBHBIE IIPVHIIUIILI U
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HOPMBI 4451 3alIUThI KMBOTHBIX OT K€CTOKOIO
oOpamieHns, HeaJeKBaTHOTO COAep>KaHMNs,
DKCIIAyaTaluy ¥ Oecropsig04HOl TOPTOBAMN.
On mpusBaH rapaHTHpPOBaTh, YTO KMBOTHEIE
UMEIOT AOCTYyIl K aJeKBaTHOMY HMTaHUIO,
BOJE, IIPOCTPAHCTBY, MeAVUIINHCKOMY
yX04y U SKMBYT B YCAOBUAX, OTpakalOIIUX
ux Qusnosormyeckue U  IOBeJeHJYecKne
IOTPeOHOCT.

2. PeryampoBaHme  MCIOAb30OBaHMA
JKMBOTHBIX: 3aKOH oOllpegeaseT IIpaBuJa
AAST VICIIOAb30BaHNs SKMBOTHBIX B
pasamynbix  cepaXx, BKAOYas ~ HaydHbIe
uccae]OBaHMs,  pas3BedeHMe,  AOMaIlHUX
SKMBOTHBIX, Pa3BAeKaTeAbHYIO M CIIOPTUBHYIO
AeSITeAbHOCTb.  DTO  MOXKeT  BKAIOYaTh
peryaupoBaHmue  yCAOBUII  COAep>KaHMUs,
CrIoco0oB  OOy4YeHMsI U MCIOAB30BaHUS
JKMBOTHBIX, @  TaKXe  00s13aTeAbHOCTD
00e300AMBaHMs  SKMBOTHBIX ~ BO  BpeMms
MeAMIIMHCKUX ITPOLIeAYP UAN DKCIIePUMEHTOB.

3. boppba ¢ >KecTOKOCTBIO K >KMBOTHBIM:
3akoH  yCTaHaBAMBaeT  OTBETCTBEHHOCTDb
3a >KecTokoe oOpallleHNe UAM MY4eHlUe
SKMBOTHBIX U ITPeJycMaTpuBaeT HaKa3aHue A5
AUI, HapylIaoIINX 3aKoHoJaTeabcTBO. OH
Tak>Xe 00s13bIBaeT 00y4aTh 1 MHPOPMUPOBATH
OOIIIeCTBEeHHOCTD o HeoOXOAMMOCTH
cobaogeHuss mpas u  0Oaaronoaydms
JKMBOTHBIX M O BO3MOJKHBIX ITOCA€ACTBIUAX
HapyllIeHUs 3aKOHa.

4. MexayHapoaHbple  CTaHAApTHl U
oOs13aTeAbCTBa: 3aKOH 00 OTBETCTBEHHOM
oOpamieHum ¢ >KUMBOTHBIMM COOTBETCTBYeT
MeXAyHapOAHBIM cTaHjapTaM u
obszareanctsaM  Pecniyoamkm  Kasaxcran
B o0Oaactu Oaaromoayumsi KUBOTHBIX. OH
OCHOBaH Ha HOPMaTMBHBIX akTax Bcemmpnoii
OpTaHM3alUI 34PaBOOXPAHEHNUs KMBOTHBIX
U APYIMX MeXAyHapOAHBIX OpTaHM3aluii, B
TOM YlCJe B paMKax COTJAallleHuil O 3aliuTe
>KMBOTHBIX 11 O110pa3HO0Opasms.

B 1eaoM 3akOoH O OTBETCTBEHHOM
obpamenun ¢ >kusotHeiMu B PK  cayxur
11eAsIM IIPOMOIIUM STUYECKOTO, TYMaHHOTO I
OTBETCTBEHHOTO OOpallleHNs C >KMBOTHBIMIU,
a TakKKe oOecriedyeHUs MX 0Aaromoayuus B
COOTBETCTBUM C MeXKAYHapOAHBIMY HOpMaMM
U CTaHAapTaMI

B 1.4 ct. 4 3axona PK «O0 orBeTcTBeHHOM
oOpamieHnn ¢ >KMBOTHBIMI» CKa3aHO, YTO
He sBAsJeTCS JKeCTOKMM oOOpallleHreM C
SKMBOTHBIM:

1) oOparmieHme c >KMBOTHBIM B cAydae
HallageHMsI SKMBOTHOTO Ha Ye/lO0BeKa U
(MAM) SKMBOTHOTO I MHBIX CAydasx, Kora
SKIBOTHOE IIPeACTaBAseT yIPO3y >KU3HU UAN
340pPOBBIO 4YeAOBeKa, >KMBOTHBIX, a TaKXe
00I11eCTBEHHOMY IOPsIAKY 1 Oe30I1aCHOCTH;

2) AepaTuszanus;

3) wucroap3oBaHME  SKUBOTHBIX A4S
KOPMEHIS APYTUXKUBOTHBIX, COAePIKaIIVIXCST
B HeBO/e U (11A1) II0AYBOABHBIX YCAOBIISIX;

4) ocymlecTsasieMble B COOTBETCTBUI C
TpeOOBaHMSIMHU HACTOSIIEr0 3aKOHa M MHBIX
HOPMaTMBHBIX IIPAaBOBBIX aKTOB Pecrrybamkm
Kaszaxcran oxora, ppiO0A0OBCTBO 1AM BeAeHNe

pBrIOHOTO XO3IICTBa, peryauposaHue
YMCAEHHOCTM  AMKMX  JKMBOTHBIX, YOOIt
CeAbCKOXO35ICTBEHHBIX JKMBOTHBIX,

BeTepUHApPHbIE MEPOIIPUATHUS, DBTaHa3MsL;
5) yOoit >KMBOTHBIX IpU HPOBeAEHUN

PeAUTMO3HEIX OOpsI40B  IIOCAeAO0BaTeAsSIMU
PeAUTMO3HBIX 00 beAVHeHNIA,
3aperucTpUpOBaHHBIX B Pecrry0anxe

Kazaxcran, ecan 910 mpegycMaTpuBaeTcs MX
BepoyJyeHuem [2].

ObpariaeM BHUMaHHIE Ha TO, 4TO yOOIi
SKVMBOTHBIX B PEAUTVIO3HBIX ITeAX He SBAIETCS
JKeCTOKMM  oOpaIlleHreM C  >KMBOTHBIMIL
OObsicHeHeM STOMY, BO3MOKHO, CAYKUT
rapaHTMpOBaHHOe KOHCTUTYyI[Mell cBoOoJa
copectnt (BepoucrnosegaHnist). OgHako 5Tu
BOITPOCHI 11 paHee ObLAY ITpeAMeTOM CIIOPOB B
3apyOe>KHBIX CTpaHax, B TOM uncae B Esporre,
KOTOpBIe 3allMIaloT IIpaBa >KMBOTHBIX Ha

YpOBHE MEXAYHapOAHBIX COTAallleHU U
AeKAapauuii.
3a rocaeaHee croaeTrue

B3aMMOOTHOIIIEHIMsI YeAO0BeKa WM JKIMBOTHBIX
CTaAM Cepbhe3HON 9HTUYECKON IpoDAeMOIi.

Bosuukao OpraHmsoBaHHOE ABUI>KEeHIe
3a IIpaBa JKMBOTHBIX, KOTOPOMY VyAa40Cb
AO6I/ITLC}I 3HAYMTEAbHBIX Ppe3yAbTaTOB Ha

IIpakKTUKe U B 3aKOHOJaTeABbHOI cdepe Ha
6aaro >kuBOTHBIX BO BceM wMupe. Ilpasa
SKMBOTHBIX OBIAM 3aKperiaeHbl BO BceoOmert
Aekaapauuy npas XuBoTHbIX (ITaprk, 1978),
B KOTOpOII, B YaCTHOCTY, IIPOBO3IAAIIaA0Ch,
9TO, eCAM >KMBOTHOe JOAXKHO OBIThL yOWTO,
®TO AOAXKHO OBITH cAeAaHO ObIcTpo U 0Oe3
cTpaganuit [3].

YcraHoBaeHHOe 3akOHOM TpeOoBaHIE
00 oraymieHMy S>KMBOTHOTO Ilepes 3aboeMm
3aKpeIl1eHO B MHOTOYMCAEHHBIX aKTaX W
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Cobatoderiue bararca c60000vt 6epoUcno6edanus U Npas Kueomnvlx

MEXAYHapPOAHBIX  COTAAIIEHMAX, BKAIOYasd
3aKoHOZaTeabCcTBO EBporerickoro comosa (EC).
3akon EC, xacarommiics 3ainThl SKMBOTHBIX
BO Bpems y0os1, 3ampeliaeT 3a00i KMBOTHBIX
0e3 mpeABapUTEABHOIO  OTAYyIIeHWUs, HO
BK/AIO4YaeT MCKAIOUeHe, pa3pelaoliee 320011
Oe3 oraymieHus AAs PUTYaAbHBIX OOpPsAAOB
[4]. IlpmumuHa B TOM, 4YTO AueTHdecKas
AOTMa myJees ¥ MycyAbMaH TpeOyeT, 4TOOBI
JKMBOTHBIE, yIIOTpeDAseMble B IINIY, OblAK
KUBBL UM 340POBBI 40 CaMOTO MOMeEHTa
¢usuueckoit cmepTH, KOTOpas, COrAacHO
3aKOHaM peAUTuy, HacTyllaeT OT OJHOTO
yAapa HOXXOM B 11ero [5].

Pasamunele  Hay4yHbIe
IOATBEPKAAIOT, YTO PUTYaAbHBIN
Oes oraymeHus dYeped paspes Ha Iiee
OpUYMHSIeT  SKMBOTHBIM  004b,  CTpax,
oropueHne u crpaganue. I'ocyaapcrsa-uaeHsl,
IIPMHMMAIOIIVe Mephl I10 3alIpeleHNIO 32005
0e3 orayIieHns B COOTBeTCTBUM C IIEHHOCTSIMMU
EC B oOaactm 3ammTel >KUBOTHBIX [6],
CTaAKMBAIOTCSI C CePLe3HBIMU BHYTPEHHVMMU
npo0ieMaMl, IIOCKOABKY  YTBep>KAaeTcs,
4YTO 3alpeT HapyllaeT MOpaBO Ha CBOOOAY
BepOMCIIOBE AaHMA.

Oxmaaercsi, 4TO eBPOMENCKUII PBIHOK
XaAsAbHOTO Msca OygeT pacTu B CBA3U C
yBeANYeHeM MYCy/AbMaHCKOTO HaceAeHIs
B eBpomelckux crpa"ax. Ilo aaHHBIM
nccaeaobareapckoro IjeHTpa Pew Research
Center, MycybpMaHCKOe HaceAeHVe HaXOAUTCs
Ha ypoBHe 4,9%, 1, Aake ecay MUTpaIus
IIpeKpaTuUTCs Hascerda U  HeMeAJAeHHO,
oxmaaercsa, yro K 2050 rosy YMCAEHHOCTH
Hace/eHILs Bo3pacreT 40 7,9% [7].

HeaaBHee mnccaejosaHme, HIpoBejeHHOE
AreHTCTBOM IO MUIIEBBIM CTaHJapTaM,
[10Ka3a/0, 4YTO 3a HeAeAI0 B AHTAUU U YDAbCe
6p110 3a0muTO 49 450 OBew, 423 701 kypuua u
92 Ko3pl Oe3 OrayueHms: B COOTBETCTBUM C
peAurnosHeIMu TpebosaHMsAMMU K yOoro [8].
Taxum oOpasom, Toabko B BeankoOpuranumn
B IIPpOIIAOM TOAy Obla0 yOuTo Ooaee 24
MIAAVOHOB KMBOTHBIX O€3 ITpeABapuUTeAbHOTO
OTAYIIeHN:L.

[TockoABKY PBIHOK Msica, MOAYyYeHHOTO
IyTeM PUTyaAbHOIO y0Os, OBICTPO pacrerT,
Oaaromoayume >KMBOTHBIX BO BpeMms yOoOs

nccaeA0BaHMS
3abor1

ABASETCS  IePBOCTENeHHON  Mpo04eMoii,
KOTOpas AOAKHA CII0COOCTBOBATh
AECTPYKTUBHOMY AUaAoTy MeXXAy

peAurno3sHpIMII ~ MEHbBINMHCTBaMM,  3alliuT-
HMKaMM IIpaB JKMBOTHBIX VI TOCy4apCTBaMIL.

MeTtoaoaorusi
WccaepoBanue
oO1IleHay4HbIe

OIIMpaeTcs Ha
MeTOABI IIO3HaHU,
KOHIeIIIMM  B3aMOJENCTBUs  OOIIecTsa
U HPUPOAbI,  IPUMEHAANCh  METOABI
AOTUKO-IOPUANYIECKOTO, CTPYKTYpPHO-
(yHKIIMOHAaABHOTO, CPaBHUTEABHO-IIPABOBOTO
aHaA13a Ha OCHOBE KOMILAEKCHOTO I10AX04a.

O6cyxaenmne

baazonoayuue — Kueommuovlx 60  6peMms
pumyarvtozo 3a0os 0e3 ozAyuLeHUs.

3akOHBI O KOIIepHOM 3aboe cKOTa

(mmxmura) U XaAsABHOM 3a00e cKoTa (AxaOwxa)
n3aoxensl B kaHurax Casmennoro Ilucanms
Aas espees u Kopane 44ad MycyabMaH.
O6a MeToJa codep>KaT KOHKpeTHBIe
MHCTPYKIIMM 110 YMEpPIIBAEHMIO >XMBOTHBIX,
He SBASIONIVIXCA AIOABMU, HO, KaK IIPaBU/O,
BKAIOYAIOT  IIOIEepeYHbIl  paspe3  IIen
IA1aAKMM HOXOM C IIOCAeAYIOIIUM OBICTPBIM
obeckposausanueM [9]. Ilpomecc BkaodaeT
B ceOsl pacceueHMe KOXKM, MBIIIL, Tpaxel,
IUIIEeBOAA, COHHBIX apTepuii, SpeMHBIX BeH U
I1aBHBIX, IIOBEPXHOCTHBIX U I1yOOKUX HEPBOB
meHoro criaereHns. CMepTh ITO3BOHOYHOTO
HacTynaeT B peayabTaTe OBICTPOIl IIOTEpU
oObeMa KpOBM IIOCAe pa3pblBa OCHOBHBIX
KPOBEHOCHBIX cocy 0B Iren [10].

Muorme  mOpuBep>KeHIBI — McAdaMa U
nyjanu3Ma CUMTaIOT, 4TO AxaOmxa M IIXKUTa
- 9TO TyMaHHBIE CIIOCOOBI yMepIIBAeHNs
>K1BOTHOrO. OHI yOe>KAeHbl, UTO TpeOOoBaHMe
BLIIIOAHATH pa3pe3 XOPOIIO 3aTOYeHHBIM
Ae3BleM IIPpUYMHseT HalIMeHbIIIe CTpajaHIs]
M 4YTO >KMBOTHOE TepsieT CO3HaHMe Ipu
HepepesaHNN ropaa, I10cle 4ero HeMeAAeHHO
HacTylaeT CMepTh, T.e. MeX/AYy OTAyILIeHreM 1
CMepPTBIO HeT 3agep>kKu [11].

IIInpoko TOAKOBaAOCh, 4YTO PEAUTUN
HOOILIPSIOT aHTPOIIOLIEHTPU3M, CTaBAT AI0AeI
Ha BepIINHY MepapXuu U aaxke TpeOyIOT OT
AI0A€]l IPUHOCUTb >KMBOTHBIX B JKePTBY B
PeAUTMO3HEIX I1leasX, Hanpumep, KypOann
[12]. Ognako Kak eBpelicKIie, TaK I MICAaMCKlie
npeAnucanus IIpeAlNChIBAIOT  BepyIOINM
OTHOCUTBCSI K JKMBOTHBIM C A0OpOTOil 1
cocTpajaHMeM M 3allpemiailoT UM  OBITh
SKECTOKMMU TI0 OTHOIIEHUIO K >KMBOTHBIM.
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Epperiickas Topa mpeanucpiBaeT He IPUYMHATH
00AM HM OAHOMY >KMBOMY CyLIeCTBY (Ilaap
Oaazeil XauM), B TO BpeMs KaK B MCAaMCKMIX
YYeHIUAX A100as >KeCTOKOCTh 110 OTHOILIEHMIO
K >KMBOTHBIM cumutaercs rpexom [13]. Beuay
®TOTO  BaXXHO  IPeJOCTaBUTh  Hay4dHbIe
AOKaszaTeAbCTBa  CTpajaHMIl  >KMBOTHBIX
BO BpeMs 3a0os 0e3 OraymeHmus, 4YTOOBI
PeAUTMO3HbIe TPYIIIIEI MOTAM PacCMaTpuUBaTh
TaKOI 320011 KaK >KeCTOKOCTh 10 OTHOIIEHHUIO
K co3ganmsam boxpum.

Pene JexapT Obla O4HUM U3 THEPBBIX
¢unaocopos  um  yueHBIX,  OOpaTMBIINX
BHIIMaHIe Ha YyBCTBa KMBOTHBIX. VI3BeCcTHBIN
«ITOKAOHHUK» BUBVCEKITUN oTpuLaa
CIIOCOOHOCTD KMBOTHBIX VICIIBITBIBATH PAAOCTh
uam ©00Ab U OIMCHIBAA >KMBOTHBIX Kak
«MaIllMHbB» UAU «aBTOMaTh» [14]. OgHako
3a IOcAeAHME  AECATUATUS  Pa3AUYHbIe
Hay4yHBle MCCAeJOBAHUS IIOATBEPAUAN, UTO
II03BOHOYHBIE >KMBOTHBIE MOIYT 4yBCTBOBAaTh
0oab M cCTpagaTh BO BpeMms 3abos, 4YTO
IpuBeao K AebaTaM «HayKa IPOTUB PeAUTI»
[15]. Caeayromme HOBaTOpcKue pabOOTHI
SICHO TIOKa3bIBAIOT IIOCAEACTBUS, KOTOPBIM
II0ABEPTalOTCs XXMBOTHEIE 40 U BO BpeMs1 yOos
0e3 orayIieHms.

DIALREL, Me>KAyHapOAHBIN
1CccAeA0BaTeAbCKUI IIPOEKT, CyOCUAMPYeMblii
EBporerickoil komuccueit, Obla KPyIHeNIIIM
IIPOEKTOM, HAIlpaBA€HHBIM Ha  pelleHue
npob4eM  peAUTMO3HON  pPe3Hu,  coop
u  pacnpocTpaHeHme — uHPOpMAUUU U
IIOOIIpeHNe AMaslora MeXAy peAUTMO3HBIMU
U HayuyHBIMM cooOmectsamu. B oanom us
AOKAaA0B 00CYy>XAaAUCh pa3ANYHbIe B3TAAABI
Y4YeHBIX Ha uyBCTBa 0041, CTpaxa, AucTpecca 1
cTpecca y >KMBOTHBIX BO Bpems yoos [16].

brrao OTMeEYEeHO, 4TO
CeAbCKOXO3VICTBEHHDI CKOT MOJKeT
UCIBITBIBATL ABa TuIa 004 BO Bpems:d
paspe3oB Ha mee. Honunenrtushnas 004b
BO3HMKaeT B pe3yabTaTe MeXaHMJeCKMX
BO3AEVICTBUIN IIPU pe3aHul, B TO BpeMs Kak
BOCIIaAMUTeAbHas1 00Ab BOSHMKAET B pe3yAbTaTe
XMMMYECKMX pasapakmuTeaeli, BBI3BAHHBIX
IIOBpeXAeHMeM TKaHell. Bbeiao sasgBaeno, 4to
TSKeCTh BOCIIaAUTEeABHON 00AM MOXKeT OBITh
YMEHBIIIeHa, €CAU BBIIIOAHUTD YUCTBIN pa3pe3
OCTPBIM HOXKOM, O4HAKO 9TO He OKa3hblBaeT
HIKaKOTO BAMSHIA Ha HOIIUILIEITUBHYIO 0OAb.
Takum o00Opasom, MHOrO4UCAEHHBIE y4YeHbIe

NpUIIAM K BBIBOAY, YTO C HamuOOAbIIe
BePOSTHOCTBIO XXMBOTHBIE UYBCTBYIOT 004D BO
BpeM: Ilepepe3anns ropaa 6e3 oraymeHns.

Hosaropckoe uccaes0BaHme,
IIPpOBeAEHHOe HOBO3€AaHACKUMU YYEHBIMU C
JCIIOAb30BaHNEeM DAeKTPOdHIedal10TPaMMEbI
(P3N, Takke A0Ka3aao, 4TO 3aDOIT TTUIITEBHIX
SKMBOTHBIX Oe3 OraylleHusl IIyTeM paspesa
OPIOIIHOI ITI0AOCTY Ha Illee CBA3aH C BpejHOI
CTUMYyAALIMeN, KOTOpasi, BeposATHO, Oblaa
Obl BOCHpHUHATA Kak Ooae3HeHHas. bprao
3as1BAEHO, YTO KPYIIHBIN POTaThiil CKOT MOXKET
4yBCTBOBaTh 004Ab M CTpajaHue B TeuyeHUe
60 cexyns mam Ooaee MeXAy paspe3oM u
rorepen cosHanus [17].

B cBoem oruere FAWC 3asiBmaa, 49Tto
320011 ©e3 oraymeHus HelpuemaeMm, u
oOo3HauMAa TPU OCHOBHBIE IIPODJAEMBEI,
Kacamomecs MeTroga: oOpaboTka Iepeg
3aboeM, IIOTeHIMAAbHAs 00Ab U AVICTPECC BO
BpeMsi 00eCKpOBAMBaHNU U BpeMs A0 IToTepu
4YyBCTBUTEABHOCTU MO3ra. Briao rnoguepknyro,
4TO Hpolecc 32005 Oe3 OrayleHus AoAXeH
npearioaaratb ~ OOABIIYIO  CACP>KaHHOCTE,
IIOCKOABKY  MeAKMEe  >KMUBOTHBIE  MOIYT
IoAgBepraThCsa CUABHON 00AM U TpaBMaMm,
HallpuMep, T0A0Ba MOJKeT BBICKOAL3HYThH
"3 yAepKMBAIOLIEr0 MeXaHu3Ma MAM MOTYT
BO3BHMKHYTb TpaBMbl Hor. Hecmorps nHa
I0Ay4eHHbIe 3aBepeHNs B TOM, 4TO paspes
Ha IIlee He BbI3bIBAaeT 00AM, OpraHM3aIs
Opiaa yOexxgeHa, 4YTO Takle Cepbe3Hble
TpaBMBl IIPUBOAAT K 3HAa4MTEAbHON O0AM
n crpaganuaM. Kpome Toro, ero eme pas
3aBepuAay, 4To OecyyBCTBEHHOCTh HacCTyIlaeT
He cpa3y Iiocae paspesa. Hampumep, B
cAy4dae OKKAIO3UM (Cy>KeHMsl apTepuil Iocae
IIOIIePeYHOTO paspes3a) KPYIHBI POTaThIi
CKOT MOXKeT OCTaBaThCs B CO3HAHUM A0 ABYX
MuHyT [18].

EFSA B cBOoeM Hay4HOM 3aKAIOUEHUN

IIOATBEpPANO, qTO He CyIIIeCTByeT
ITPeBeHTUBHbIX Mep AAST CMSITYEHST
HOCACACTBUII  AASl  340pPOBbs  SKMBOTHBIX,

BLI3BAHHBIX Pa3jeakol, 3a MCKAIOYEeHUEeM
HpeABapUTeAbHOIO OTAYIIIeHNs, ¥ IIOBTOPIAO,
9TO 320011 Oe3 OrAyIIeHNs IIPaKTUKOBaThCs He
AoaxeH [19].

B cBere uUMeEMOIIMXCS AaHHBIX MOXKHO
caelaTh BBIBOJ, UTO CE€AbCKOXO3SIMCTBEHHBIN
CKOT ITI0ABepraeTcs BpeAHON CTUMY AN (T.e.
UCIBITEIBaeT 004b) 40 U BO BpeMs: 3a00s1 Oe3
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OTAYIIEHNs, U C TOYKM 3PeHIs 61aromoAydns
SKMBOTHBIX CYIIIECTBYeT HeOOXOAMMOCTL B
3arpere. TeM He MeHee, Ba>KHO U3YUNTh, OyeT
AVI TAKOMI 3aIlpeT YIIeMASTD IIPaBo Ha CBOOOAY
BEPONCIIOBEJAHNUsS C IOPUANIECKON TOUKM
3peHMNs, U PaCCMOTPETh BO3MOXKHEIE CIIOCOOBI
cbazaHCHUpOBaTh 0AarornoAy4dye >XUBOTHBIX I
CcBOOOAY BEpPOUCIIOBEaHIL.

3akonnocmo  mpebosarus 0  npedéapu-
MEALHOM 0ZAYULeHUU
ITpaBosoit pexxmnm pUTyaAbHOTO

y0os1 OTAMYaeTcss B pasHBIX TIOCyJapCTBax-
yaenax. Hecmorps Ha  cymectsyromue
OTCTYIIACHMSI B OTHOILIEHMM PUTyaAbHBIX
00ps40B, CyIIeCTBYIOT rOCyJapcTBa, KOTOphIe
3anpenaior 3a0o011 6e3 oraymenus (CaoBeHns,
HIserus, Aanns u T.4.), TpeOyIOT OTAyIIeHNs
rocae pasaeaxu (Ascrpust, Dcronus, ['penus,
/laTBuUsA),  OAHOBPEMEHHOIO  YCIIOKOeHMS
(PunastHAMA), a TakKXKe  CTpaHBL, TIde
oraynieHue He TpeOyeTcs AAs PUTYaabHOIO
3a00s1 (lepmanns,  Mraams,  Benrpms,
COpannus u T.4.) [20]. Pazanume cymjecrByer
us3-3a CyOCMAMAPHOCTY, IIpe40CTaBAeHHO
rocysapcrsam-uyaeHaMm B Ilocranosaenun
1099/2009 aast BHeApeHMs HAIIMOHAABHBIX
IpaBua, HaIlpaBA€HHBIX Ha oOecredyeHue
Do4ee MMPOKOI 3alIUTHI JKMBOTHBIX BO BpeM:I
yMepIIBAeHNs B CBA3M C PUTyaAbHBIM yOoem
[21]. Takas ke cyOCMAMApHOCTb 3aKpelldeHa
u B Espomneiickoir konsennuu Cosera Esporis
O 3aluTe XXUBOTHBIX, IpeAHa3HAYeHHBIX A4
yoos [22].

B TO Xe Bpems rocysapcTBa-4AeHBI,
IIBITAIONIMECs 3alIPeTUTh U3BATUE Ha TeX Ke
OCHOBaHUAX, IIOABEPTAIOTCA 3HAYUTEABHOI
KPUTHKE  CO  CTOPOHBI  €BPENCKUX U
MyCy/AbMaHCKUX KPYTOB Ha HallMOHaAbHOM
yposHe. B2022 roay KomureT o okpy:karorein
cpede OPIOCCEABCKOTO ITapAaMeHTa OTKAOHNA
IpeAA0>KeHue O 3alpeTe pUTyaAbHOTO 3a00s
cKoTa 0e3 mpeABapUTeAbHOIO OTAYILICHIS 10/
AaBJAeHNEeM PpPeAUTMO3HBIX TIpyIl. Permonst
Qaamanausa u Basaonms yxe mnpunsaan
yKasbl, Kacaiomuecss 3a00s >KMBOTHBIX, HO
aHaAOTMYHas MONBITKAa B Bpiocceae, permone
€ HanOOABIINM eBPeICKUM U MyCyAbMaHCKUM
HaceAeHMeM B beaprum, OKa3aaach
Oesycriemnoii [23].

[Tocae oObsBAeHMSI BHe 3aKOHa BO3HMK
CIIOp  OTHOCUTEALHO  (pAaMaHACKOTO U
BaJA/J0HCKOTO  AEKPeTOB,  KOTOpPBII  Obla

nepegan KoHcTuTynmoHHbIM cyaoM beabsrun
B Cya EC (CJEU) [24]. VtBep>kaaaocs,
4TO 3aIllpeT HapyllaeT IIpaBO Ha CBODOAY
BePOUCIIOBeAaHNs, 3allMIlaeMoe ITyHKTOM
1 cratem 9 Esporeiickoil  KOHBEHIIUN
no mpasaMm ueaoseka (EKIIY). Oanako
B cBoeM o0400peHnn Espomeiickuii ¢y
IIOCTaHOBIA, 4TO TpeOOBaHNME OIIeAOMAEHUS
IPUHLONUIIMAABHO He HapyllaeT IIpaBO Ha
cB0DOJY BepOUCIIOBEJaHUS U COOTBETCTBYeT

TpeOOBaHMAM  COAEMCTBU ~ ©1arornoAydmio
SKMBOTHBIX.

Cya coraacmacs ¢ TeM, 4TO CBOOOa
IICIIOBEJ0BAaTh  PEAUTMO3HBIE  yOeXKAeHus

roAnagaer II04 JelicTBue IyHKTa 1 craTou
9. VInTepecHO, 4TO K TaKOMY >Ke pe3yAbTaTy
npumtea Eppomelickmii  cy4 MO IIpaBaM
geaoseka (ECIIY) B aeae Dseitga mpoTus
Coeannennoro Kopoaescrsa. brrao 3asisaeHo,
YTO BCe peAUTMO3HbIe AEVICTBUS, KOTOpbIe
TeCHO CBsI3aHBbI C peAUTne nAmn yoesK AeHIsAMI,
moaragaioT IIO4 AEeVICTBUE ©DTOM CTaTbU.
Takum oOpaszoM, akT puryaapHoro yoos
AEMCTBUTEABHO HAXOAUTCSI 1104 3allUTON
cratbyi ¥ cumMTaerca forum  externum,
cBODOAOI AEeNCTBOBAaTh B COOTBETCTBUU C
npeAnucaHusAMm csoeit peanrun. OaHaxo,
ecau forum internum sBasieTcst aOCOAIOTHBIM
1 0e30TOBOPOYHBIM, ITOCKOABKY BKAIOYaeT
B ce0sa cBOOOAYy MMeTh PEAUTUIO, COBECTbH
nan yoexgenus, To forum externum MoxxeT
NoABepraThcs OrpaHmdeHunsM [25].

Crarpst 9(2) EKIIY tpebyer,
OrpaHMYeHIs B OTHOIIIEHNU forum
externum OBlAM yCTAHOBAEHBI 3aKOHOM,
ObIAM HEOOXOAVMMBI B AeMOKpaTUIeCKOM
oOIjecTse 1 IIpecaeloBaAll 3aKOHHbBIE IleAl.
CooTBeTCTBeHHO, 3allpeT Ha pUTyaAbHBIN yOOit
AOAXKEeH COOTBeTCTBOBATh IIPeAIlVICAaHHBIM
Kputepu:AM, u EBponencknii cys HocTaHOBIA,
9YTO 3aKOHHasI 11eAb, IIpeACTaBAsIonas OOIINIA
MHTepec, a UMEHHO 0.1aronoAay4due JKMBOTHBIX,
MOKeT oIlpaBAaTh BMeIIaTeAbCTBO B CBOOOAY
BepoucIioBeganns. BaxkHO oTMeTuTh, 4TO K
TakoMy >Ke BbIBOAy paHee npuirea ECIIY,
I4e OH IIOBTOpPUA, 4YTO, 3allpelljas OXOTY Ha
MAEKONMUTAIOIINX C cOOaKaMI, ITPaBUTEAbCTBO
Beankobpuranum mpeciejoBalao 3aKOHHYIO
1leAb 3alUThl HpaBcTBeHHOCTH. Takoir ke
rapasA/leAbHbI apTyMeHT MOKHO IIPUBECTU U
B OTHOIIIEHUM PUTYaAbHOTO yoos1 [26].

4TOOBI
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Mo>XHO TIpeAnOAOXKUTb, UTO pelleHue
OOBABUTL OOJHIO BHE 3aKOHa IPUBEAO OBl K
IIpeATIOYTeHNIO OAHOTO (PyHAaMeHTaabHOIO
npasa nepes apyruMm.  OgHako  ObLA0O
OTMEYeHO, YTO TaKOl BHIOOp ABAsSETCS
MOAUTUYECKUM BBIOOPOM, KOTOPBINI MOXKeT
OBITH ONpaBJaH CO CCBHIAKOVM Ha MHOKeCTBO
Hay4YHBIX CBUAETEALCTB CTpajaHuii u 0oamu,
IIPUYMHAEMBIX KMBOTHBIM.

YTtoOBI cOazaHCHUPOBATD ABe
JyBCTBUTEABHBIE BeAMYIIHEI, yKazaMu
IIPeAINCHIBAA0Ch VCIIOAB30BaTh MeTOoZ,

00paTMMOTO OraylleHus, 4TO He MOXKeT
MIPUBECTH K CMEPTU KUBOTHOTO. EBporertckuii
CyA MOATBEpAIA, YTO OOpaTUMOe OTAyIleHue
II03BOAsIeT  YCTaHOBUTH  CIIpaBeAAMBBIN
DazaHC MeXAy BaXKHOCTBIO, IpUAaBaeMOIl
0aaronoayumio SKMBOTHBIX, I CBODOAOI
BepYIOIIIX eBpeeB 1 MyCyAbMaH ICIIOBE40BaTh
CBOIO  peaurnio. brlao 3asBaeno, 4TO
(paamanackme BAaCTU 3aTPOHY A TOABKO OAVH
acIeKT KOHKPeTHOTO PUTYaAbHOTO aKTa M 4TO
yKa3 yBaXkaeT cBODOAYy BepoOUCIOBeAaHMNs,
IIOCKOABKY OH He 3ampelnjaeT pPUTyaAbHBIN
3a0oit ckoTa Kak Takosoil. ObGpaTumoe
oraylieHue IOgpasyMeBaeT 9AeKTpUdecKoe
OraylleHye TIOAOBBI, KOTOpOe IIPUBOAUT
He K CMepTH IO3BOHOYHOIO, a K IoTepe
cosHanms. Ilo3auius peaurnosHeIX OOIINMH
OTHOCUTEABHO AOIYCTUMOCTU TaKOTO MeToJa
HeOAHO3HayYHa.

B ¢erse mypruit Jeam moarsepana,
4TO OrAylleHyue IpuemMAaeMO B COOTBEeTCTBUM
C IpejglMCaHMsAMMU  JCAaMa, IOCKOABKY
oOpaTruMoe orayiieHue He yOuBaeT XXMBOTHOE,
€ro TOABKO OIAyIIAlOT, M IOKa >KMBOTHOE
JKMBO A0 padpesaHiusi, MsAco OyAeT XaAsAbHBIM.
Pexrop Kanpckoro ynusepcurera Aap-Asxap
TakXe 3asBUA, YTO OrAyIIeHNue He cAeaaeT
IIpaKTUKy HeucaaMcKol. Espelickas obmjuna
0oaee 4yBCTBUTEAbHA K BOIIPOCY OTAYIIEHMN.
Ognako raaBa  AccamOaenm  paBBMHOB-
pedopmaropos passuH Jxonatan Pomen
13 MeligeHxeACKOI CHMHArorM BBICTYIIaeT 3a
oraylleHue >KMBOTHBIX Iepes 3aboem [27].
Taxokxe ybeanTeAbHO TO, YTO KOHCEPBATUBHBIN
pasBuH Maitep PaOmnosuu B cBOell craTbe
«OmeaomMasOmuii -~ BOOPOC»  COTAACUACA
C IOCTKPUTUYECKUM oOraymenueM. Taxkum
00pa3oM, BHYTPM PeAUTMO3HBIX TIPYIIIl HeT
OIIpe4eAeHHOI0 KOHCEHCyca OTHOCUTEALHO
TOTO, IPOTUBOPEUUT AU PUTYyaAbHOE yOUIICTBO,

BKAIO4Yaroniee O6paTI/IMO€ oraymenue,
MICAaMCKVM 1 eBPEﬁICKI/IM 3aKOHaM.

Pe3yabpTaThl

ITockoapKy AmMCKyccus O NpUeMAeMOCTU
00paTMMOIO OrAyIIeHNs elle He 3aBepIlleHa,
CyIIIeCTBYIOT OIlpejeAeHHbIe Mepbl, KOTOpble
MOTyT OBITH HOPUHATEL CTpPaHaMMU  AA
peryaupoBanus  3a0o0s Oe3  OrAyIIeHmus.
Asctpusa m I'epMaHmMs yCHemHO BHeAPWUAN
cucrteMy  BblAaun paspereHuit Oe3
OTAyIIeHMs, KOTOpasl TapaHTHUpYyeT, dYTO
KOAMYECTBO CeAbCKOXO3AMCTBeHHOIO CKOTa,
3a0uTOro Hes rpeaBapuUTeAbHOTO OTAYILIEHNS,
He IIpeBbIIlIaeT IIOTPeOHOCTUM PeAUTMO3HBIX
rpymi. Kpowme Toro, BeITIOAHeHe TpeOOBaHNs
0 HeMeA4eHHOM OrAyIIeHU! I10CAe Pa3AeaKu
MOXXeT CMATYUTH CTpajaHus Iiocae 3abos
O6es  oraymenmsa. Jasg  0OOCHOBaHHOTO
BRIOOpa M HPO3PavyHOCTM  MapKUpPOBKa
Msca U MACOIIPOAYKTOB, ITOAYYEHHBIX OT He
OTAYIIIEHHBIX JKMBOTHBIX, TaKXKe MOXKeT OBITH
¢ PexTUBHBIM H0AX0A0M [28].

ITpunnmas BO BHMMaHe
BBIIIIEN310KeHHOe, MOXHO cJedaTb BbIBOA,

YTO B COOTBETCTBUM C  OCHOBaHMAMU
orpaHMyeHus CcBOOOABI  BepPONCIIOBeJaHIs
MOXHO  3aIllpeTUTh PUTyaAbHBII  3a00ii

cKoTa 0Oe3 IpegBapUTEAbHOTO OIAYIIeHI.
Boaee Toro, MOXHO IIpeArIOAO0XKUTL, YTO
0OpaTUMBII MeTO/ OraylleHus odecrednBaeT
DasaHCc MexAy 04arornoaydmemM >KMBOTHBIX U
cBODOA0J1 BepOUCIIOBEeAaHMN.

BouiBOABI

B oroit cratee yTBEpKJ4aeTcs, 4UTO
JKMBOTHBIE  ITOABEPraloTCsl  3HAaYMTeABHBIM
IIOCAeACTBMSAM B IIpouecce 3abost  Oe3
OTAYIIeHNS u 4TO CyIIecTByIoIIee
OTCTyILAeHNe B 3aKoHogaTeabcTBe EC Moket
ObITh 3aKOHHO OOBJIBAEHO BHe 3aKoHa Oe3
CYIIeCTBEHHOTO  HapyIleHus IIpaBa  Ha
cBoboay Bepomcroseganus. HeobxoaumocTs
Arazora MeXAy PeAUTMO3HBIMU TpYIIIaMIy,

rocygapcrsamn u 3allIITHUKaMU IIpasB
JKVMIBOTHBIX Imog4epkumBasachb B cBeTe
IIPAMBIX PeAUTMO3HBIX HpeAHI/IcaHI/IIU/I o

COCTpajaHuU K KMBOTHBIM, HayYHBIX AAHHBIX
U HEOIIpeAeAeHHON ITO3ULIUN PeAUTUO3HBIX
TPyHIl B OTHOLIEHMM MeToda OOpaTUMOTO
oraymenus. Taxxe OblaM IIpeACTaBAEHbI
ApyTrie BO3MOXKHEIE CMATYJaIoIiue IT0AXOABI
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K peryAmpoBaHHUIO IIpollecca y0os cKoTa U
IIOCTaBKI PUTYaAbHOIO MsICa.

boaeeToro, Ba>kHO BEIAEAUTDH AaAbHEIIIINIE
BO3MOJKHBIE AeVICTBIS, KOTOPBble MOIYT OBITh
CIIpOBOLIMPOBAHbl ~ 3allpeTOM, TakKue, Kak
00bsIBAEHIe BHE 3aKOHA OXOTDbl, PBIOHOI
A0BAM ¥ yOMIICTBA >KMBOTHBIX BO BpeMs
CIIOPTUBHBIX U KYABTYPHBIX MEPOIIPUATHUIL,
KOTOpBbIe BCe ellle pa3pellleHbl B COOTBeTCTBUM
¢ Ilocranosaenmem 1099/2009 [29]. SlcHo,
YTO CyTh TaKUX JAENCTBUII He IIOogpasyMmeBaeT
OTAYIIEHM M YTO X MaCIITaObI HECOBMECT/ MBI
C MacmTabaMM pBIHKA PUTYaAbHOTO Msca.
Ognako, ecan Espomeiickoe cooOmecTso
pelmAo HpU3HaTh Pa3yMHOCTb KMBOTHBIX U
nx 64aroroAay4ne 0AHOI 13 CBOMX LIeHHOCTel],
OHO JOAKHO B paBHON CTeIleHM 3allpeTUTh
BCIO 4eA0BeYeCKylO0 JesTeAbHOCTb, KOTopasd
IIPMHOCUT HEHY>KHbIe CTpajaHMNs >KMBOTHBIM.
Kpome TOrOo, cCaeagyer mpucrymmrh K
COBEPIIIEHCTBOBAHMIO IIpOLleAyp OIAyIIeHNs,
IIOCKOABKY  HEBO3MOXKHOCTb  OTAYILIEeHII
C IIepBOIl IIOHIBITKM BbI3bIBAaeT Cepbe3HbIe
cTpadanus u gucrpecc [30].

Hesuaumas  maeosormss  KapHHU3Ma
AOMIUHMpYeT B HallleM obOmiectse. B To Bpems
KaK 4YlCAO BereTapuaHIleB M BeraHOB pacTeT,
IogapAsioniee  OOABIIMHCTBO  €XeJHeBHO
1oTpedAsieT MsACO U IPOAYKTHI >KMBOTHOIO
npomucxoxgenus. Hecmorps nHa TO, uYTO
COOOIIeCTBO BCe ellle HaXOAUTCA Ha IIyTH
K TIPOABVOKEHUIO 3alMTBI KMBOTHBIX M MX
IIpaB, CyLIeCTBYIOT BO3MOXKHBIE PeIlleHns AAs
cMsrdeHus 00AU U CTpajaHuii BO BpeMs 32001
JKMBOTHBIX A4 IIPOU3BOACTBA IIPOAYKTOB
nurtanus. Bsegenme TtpeOoBaHmMs OraymaTh
JKMBOTHBIX AAs PEAUTMO3HBIX TPYIII MOXKeT
IOCAY>KUTh KM3HEHHO Ba’KHBIM IIIaTOM Ha
IIyTU K TAKOMY YCUAEHUIO.

®unancuposanme. Hayunas crarTpsa
IIOATOTOBA€Ha B  paMKax  peaAn3anun
IIpOeKTa AP19679495 «[Tpobaemsr
peraaMeHTanun IIPaBOBOTO pexxuma
JKMBOTHBIX: OTeJYeCTBeHHBINI 1 3apyOesKHBIN
OIIBIT» ¢uHaHCHpyemoro KomMmurerom

HaykyM MuHucTepcTBa HayKu M BBICIIETO
obpaszosanus Pecrrybankn Kasaxcran.
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Ainy 60cTaHABIK IIeH )KaHyapAap KYKBIFBIHBIH Telle TeHAiriH cakray

Angarna. bya maxaaaga Komep MeH Xadad COIOALIH aa/blH-ala eciHeH TaHAbIpMayhl XKaHyapAapra
Ka>KeTCi3 KallFbI-KacipeT oKeAeTiHi aHBIKTaaAbl >KoHe >KaHyapAapAblH 91-ayKaTbl MeH AiHM OOCTaHABIK
apacplHAAFLI Telle-TeHAIKTi TaOy¥a ThIPBICaAbI.

Ain MeH xaHyapAap4bl COIO apachlHAAFbl OaliAaHbIC COIO 94iCi MeH JKaFalibiHa acep eTyi MyMKiH AiHu
HyCcKayJap MeH TaJanTapra OaliaaHbICTHL. OPTYpAi dinjepae >KaHyapAapAbl a3bIK-TyAiK YIIiH eATipyre
KaTBICTHI Oeariai 6ip epeskeaep MeH pacimMaep Oap, COHBIH ilTiHAe aHeCTe3MsAFa, COIO dAicTepiHe XKoHe AyFa
eTy paciMaepiHe KOMbIAaThIH TadanTap.

Mbicaapl, mMcaaMaa mcaaM KYKBIFBI KaruJaTTapblHa ColiKeC >Ky3ere achIpblAaThIH XaJal COIOFa
KONBIAATEIH TadamnTap Oap. Dyran eTkip mrmmakrapabl KoAJdaHy, >KaHyapAblH TaMafbelH Oip peT Kecy,
MiHAETTi TypAe ayblpChIHyAbI Oacy JKoHe COIO Ke3iHae AyFa eTy Kipeai.

backa agingep Men MaeHueTTEpAC KaHyapAapAbl COIOFa OallAaHBICTEI ©3iHAIK TadaTap MeH paciMaep
604ybI MYMKIH.

Ain MeH >xaHyapap4pbl COI0 apachIlHAarbl OailAaHbIC CeHyIIliAepre AiHN ceHiMAepi MeH IPpUHIIUITepiHe
coliKec paciMAepAi JKysere achlpyfa MyMKiHAIK OepeTiHiH atan eTkeH >KoH. COHBIMEH KaTap, KOIITereH
eaaepae AiHU JKoHe PeXMMAIK epeKIIeaikTepai eckepe OThIPBII, JKaHyapAapAbl COIO MPOLECiH PeTTeNTiH
>KoHe DaKbLAANTEIH 3aHHAMaABIK aKTilep MeH HOpPMaTHBTIiK TaJamTap Oap.

Tyiiin ce3aep: aybLaIIapyanIbLAbIK KaHyapaaphl, Xadal colo, KOIIIep COI0, KaThTe34iK, CaATTHIK COIO,
Ain.
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Maintaining a balance of religious freedom and animal rights

Abstract. This article explores how kosher and halal slaughter without prior stunning causes
unnecessary suffering to animals and attempts to find a balance between animal welfare and religious
freedom.

The connection between religion and animal slaughter is related to religious prescriptions and
requirements that may affect the method and conditions of slaughter. In various religions, there are certain
rules and rituals related to the killing of animals for food, including requirements for anesthesia, slaughter
methods and prayer rituals.

For example, in Islam there are requirements for halal slaughter, which is carried out in accordance
with the principles of Islamic law. This includes the use of sharp knives, a single cut of the animal’s throat,
mandatory anesthesia and reciting prayers during slaughter.

Other religions and cultures may also have their own specific requirements and rituals related to the
slaughter of animals.

It is important to note that the connection between religion and animal slaughter allows believers to
perform rituals in accordance with their religious beliefs and principles. At the same time, many countries
have legislative acts and regulatory requirements that regulate and control the process of slaughtering
animals, taking into account religious and regime features.

Keywords: farm animals, halal slaughter, kosher slaughter, abuse, ritual slaughter, religion.
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KambikTan xymeic ictey: Kasakcranaa xxoHe 11eT eagepae
JKYMBICKepAiH eHOeriH KYKbIKTBIK peTTey MeH OAapAbIH
epekieaikTepi

Anpaatna. Maxarada Kasaxcmarda xare uiemerde Kauloliman xXymolc icmeyoi KyKolknblx
pemmey Kapacmuipviradvl. byzite kyni enbexner kammyovit Kymblc Oepyulinir, Kymbic
OpHBIHAH MbIC Kepdezi KYMoICMbLH, Hblcandapvl damvizan erdepdit de, damyuiol erdepoit
de masapoirda. Makarada aulelkman SKYMuic icmey myparvl myparvl Kasakcmanovlk
sanHaMAA TAAOAY OKACAALIN, IPMYPAL eAdeplit; eHbex 3aHHAMACLIHOAZLL KAULLIKIAH
KYMBICHEH KAMMY2a KaAmvicmol coHzvl e3zepicmep kapacmotpvirear. by sepmmeydin nani
00AVIN HKYMbLC OepYULTHIH KYMDIC OPHBIHAH MUIC Kepdezi KYMUIC KIHe KAULLIKIMAH HKYMblC
kacay madviAadvl. 3epmmeydin, MaKcamol — KAULIKMAH KYMoLC icmeydit epexuieAikmepin
anvikmay, onvr Kasaxeman Pecnybauxacvinda pemmeydit; oHmMAiAbl KOAbIH KAPACOIPY,
COHOAtl-aK KAWBIKMAH XYMbIC icmey mapanmapol apacoiHazol KapolM-KamvlHacmapovl
pacimoey xoAdapoit ycoiHy. 3epmmey Mindemmepi: KAULIKMAH KYMbic icmeydiy epexiie
Oerzirepit  cunammay, OHULIH —APMOIKULIALIKINAPLL  MeH KeMULIAIKmepin —anvikmay;
KAWOIKMAH KyMulC icmeydi KYKblKmblk pemmey caracinazol XarblKaparvlk maxipubdeni
sepderey; KAULLIKMAH XKYMblc Xacayoazvl kamviHacmapovl pemmeyoir, oHmaiAbl 20icin
Kapacmuipy. Kaworkman xymvic icmeydi pemmeyee Oatiranovicmvl eHoex 3aHHAMACLIHbIH
Macererepi, condati-ax Kasaxcmandazor Kymvicnern kammyovit Ccmanoapmmol emec
Holcandapvii naidarany 0eArizinde enbex 3AHHAMACLIH 632epmy Kaxemmiiizite KeAzei
cebenmep aHbIKMAADbL.

Tyitin cesaep: xymvickep, Kymuic OepyuLinit, XKYMmbic OPHBIHAN MUIC Xepdezi KYMOIC,
KAULIKINAH KYMOLC, KAULLIKMAH APANC KYMbIC icmey, etdex mapmioi.

DOIL: https://doi.org/10.32523/2616-6844-2023-144-3-155-169

Kipicme IeiapiMu Makaszazapda «KyMBIC OepymIiHiH
Kahangany JKoHe aKkMmapaTThIK- >KYMBIC OpHBIHAH ThIC >KepAeri >KyMBbIC»
KOMMYHMKaUMAABIK — KylledepaiH  JaMybl TepMMHI Je Xui KoaAgaHblaaabl. Eypomaabik

Ke3eHiHAe Ka3ipri KOraMHBIH Ka>KeTTiAiKTepiH
KaHaraTTaHABIPYFa OarpITTaAfaH >KaHa
CTaHAAPTTHI emMec SKYMBICIIeH KaMTy
HbBICaHAApPHI ITaliga 0oayAa.

JKyMpIcrieH KaMTyAbIH OCHI >KaHa MKeMAl
HBICAHAAQPBIHBIH Oipi — «KaIIBIKTaH >KYMBIC
icrey» 0oasin Tabbraaabl. Oa KasipaiH esiHge
91eMHIH KeINTereH eaJepiHde 3aHHaMaAbIK
HIeNnriMiH TaIlThI.

«KampIKTad XyMBIC icTey» Tyciniri TM/
eajepiHiH, coHblH imiHge Kasakcran MeH
TM/ eaaepiniy 3aHHaMacblHAA Ke3Jeceai.

Oaak eagepinge xxonHe AKI-Ta «TeaesxyMbIc»
TepMUHI OacbIM KOAAaHBIAAABL.

Mbaceaeni TyXbIpbIMAay. ABTOPABIH
ImiKipiHIle, >KaAmNbl >KOFapblda  aTaAfaH
YFBIMAapPAbBIH GapABIFEI CUHOHUMAEp.

EnOex KaTblHacTapblHA KaTBICYLIbLAAp VIIiH
KaIIBIKTaH >KYMBIC iCTeyAlH KaHAall I1alilackbl
Oap? KambIKkTaH  >KYMBICTBI  KYKBIKTBIK
peTTeyAiH KaHAall IIeT ea ToXipuoOeci
Kasakcranga KoagaHy VIIIH IaligaAasl opi
Koaaiiab? Ocpl >KoHe Oacka Maceaeaep OCHI
MakaJdaja TaAKblAaHFaH.
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TaapiMaapMen KalIbIKTaH KYMBIC icTey Al
KYKBIKTBIK peTTey KaKkeTTiairi OipHelle per
KoeTepiareH 0OoaaThiH. Peceilaik faapiMAap
I0.B.Bacuanesa, C.B.Illypaaesa, E.A. Bpyan
Oacka aliMakTap MeH KadadapaaH >KYMBIC
KYIIIiH, SFHM XYMBICKepAEPAl TapTy, KYMBIC
Oepymrizepain JKYMBICII€H KaMTyAaFrbl
IIBIFRIHAAPBIH YHEMJeyre MYMKiHAIK Oepeai
A€eTI TTarbIMAaiiAasl [1].

A. HaauposanblH HiKipiHIIe, JKyMBICKep
YLIiH KaIIBIKTaH >KYMBIC icTey — >KYMBIC
KeCTeCiHiH  MKeMAiairi, >KyMBIC OpHBIHA
JKeTy YIIiH IIBIFRIHAAPAbL, OHAA TaMakKTaHY,
YaKbITThHI YHeMJeyre MYMKiHAIK Oepim, o3
YaKBbITBIH TUIMAL MaligadaHy¥a, >KOCIlapAaayra
CeITiriH Turiseai [2].

M.B. YyaunosckuxTiy nikipinme, EADO -
Fa KipeTiH Keli0ip MeMAeKeTTepAiH 3aHHaMackl
KaIlIBIKTaH >KYMBIC icTeyai imriHapa raHa
petreiiai [3]. KP EHOek kogekcinig 138-0a0ObiHa
ColiKec,  KyMbIC  Oepymri  >KyMbIcKepre
KOMMYHUKaIMsl — KypaajapbiH  (OaitaaHbIc
KypaajapbiH) Oepyre, coHAali-aK OJapAbl
OpHATy >KoHe KBI3MEeT KOpCeTy >KOHiHAeri
IIBIFBICTapABI KOTepy MiHAeTi OexiTiaren. Erep
JKYMBICKEp ©3iHiH 0aliaaHbIC KypaadapbiH
Ialijasanca, OHJa SKYMBIC Oepyri
IIBIFBIHAAPABL  ©Teyre MiHAeTTi. bya Tacia
eypoIlaAbIKTapAblH CTaHAApPTTapblHA COVIKeC
keaeai. Tapanmrapably Keaicimi  OolibIHIIIA
KaIIBIKTBIKTaH iCTEMTIH JKYMBICKepIe JKyMBbIC
OepymIi >KYMBICTHI OpbIHAayFa OailAaHbBICTEI
o3re Je IIBIFBICTAPAbI (DAEKTP DHEPIUSICH,
cy >XoHe Dacka ga IIBIFBIHAAP) ©TeAyi Tuic.
Congait-ak, FraabIMAap  >KYMBICKepAEPAiIH
AGHCay/ABIFBIH CaKTay >KoHe OFfaH 3aMaHayu
KOMIIBIOTEPAIK TeXHMKaHBIH ocepi Typaabl
Maceaeaep KOCBIMINA 3epTTeyaep >KYpridyai
TaJarll eTeAl AeAl.

Konpaa, Xeprear xone IlImykrig
nikipinme, Eypoma eagepinin ToxipuOeci
KOPCeTKeHAel, >XYMBIC OepyIli KaIlbIKTarbl
JKYMBICKEPAEPAIH A€HCayAbIFbIHA >KayallThl
Ooaysl Kepek [4]. AtaaraH FraabIMAapAbIH
HikipiHIre eHOeK >KoHe 4eMaAbIC pe>KMMiH Oy 3y
KaIlIBIKTaFbl JKYMBICKepAePAiH geHcayAbIFbIHA
Tepic acep eTeai. T. XycsAMHOBTBIH
nanbpIMAaybIHIIIA, KOAAaHBICTAFbI Pecent
3aHHaMachl Oy Maceaere ThIM AnOepaaabl, al
Kelbip eadepde KaIIbIKTarbl KbI3MeTKepAiH
DAEKTPOHABIK ~ xabapaamadapra, XaTTapra
JKYMBICTaH ThIC YyakKbITTa >Kayall Oepmey

KYKBIFBIH, JeMeK >KYMBbIcKep «24 caraT
Oariaanpicta 60ayra MiHAeTTi emec» (right to
disconnect) KapacTbIpy Ka>keT Aell >KaTsIp [5].
H. B. 3akaaiokHasiHBIH KAIIIbIKTBIKTAH
SKYMBIC icTeniTin KbI3MeTKepAepAaiH
Kayincizairine KaTBICTHI eCKepTyi o4iaeTTi,
ceOebi  >XyMBIC ~OepyIiHiH  >KyMBICKepAi
Kayirmcis eHOex >KardanaapbIMeH
KaMTaMachl3 eTy MiHAeTTepi IIbICBIKTaAMaFraH
(3akaaroxxHas 2015). Congaii-ax,
KAIIIBIKTaFbl JKYMBICKepAePAiH eHOeK
JKarjaliaapeiHa — Oaraday — OKyprisiameriji.
Kywmpic OGepymiire Kayircizgik ImapaaapbiH
KaMTaMachl3 eTy HIBIFBIHAAPBIH YHEMJAey MeH
’KayallKeplIidikke TapTbhlAMayFa MYMKIHAIK
Oepce, aa >KyMBICKepJep YVIIH 24eyMeTTiK
KOPFaHBICTBIH TOMeH/iriHe akeaeai [6].

3epTTey Tociaaepi

MakaaagaKyKbIKTEIKHOpMaZAapAbITaa4ay
Ke3iHJe KeJeci aJicTep KOAAAHBIAALL Taajay
>xoHe cuHTe3, SWOT taasay, caablcThIpMaAabi-
aHaANTUKAABIK, FELABIMU >KaAIbIAay, OTaHABIK
>KoHe IIeT eA 3aHHaMachlH Taalday MeH
CaABICTBIPY OapBICBIHAA AOTMKAABIK d4icTep
nmamnAaAaHblAAbBL.

JKunakraaran axmaparThl — OKylieaey,
oJdapAbl TaajJay >KoHe CUHTe3Jey odicTepi,
IIeT e/ 3aHHaMacblH HaKTblAay >KoHe OAapAbl
>KaAlblday CUSKTBI JKaAIbl FRIABIMMU d4icTep,
COHBIMEH KaTap TaKBIPBIIITH  3eprreyre
KeIlleHAl Ke3KapacThl KaMTaMachl3 eTeTiH
apHalibl 9icTep nanaaaaHblAAbl.

Taapaay HeriziHAe MbIHaAap YChIHBIAAABIL:

- KallIbIKTaH SKYMBIC icreitTin
JKYMBICKEpMEH  eHOeK IapThIH  >Kacacy
epekxIesikrepi Typaabl JepOec epekeHi,

COHAal-aK MVHAAl >KYMBICKepMeH eHOeK
IapThIH  OY3yABIH KOCHIMINIA  Heri3AepiH
KaMTaMachI3 eTy;

- erep>KyMBICKep TaJall eTce, KalllbIKTaH
JKYMBICKAa KONy  Typaabl —TapalTapAblH
KeaiciMiHiH ~ KalTapbIMABIABIFBL  Typaabl
meTeAAik eHOeK KYKBIFBIHBIH HOpMaJapbIH
YVATTHIK 3aHHaMara KaOblaJayFa pyKcaT eTy;

- KAaIIbIKTaH SKYMBIC >Kacay
CaaachbIlHAAFBl KaThIHACTapAbl paciMaeyaiy en
JKaKCBI TOCiAi eHOeK IapThl eKeHiH MOIIBIHAAY .

Taakbiaay

Kasakcranaa KaIllbIKTaH JKYMBIC
icteyai KyKBIKTBIK perTey. 2015 >Kplarsr 23
kKapamagarsl Kasakcran Pecriy0amkacbsiHBIH
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Kawvixmar xymvic icmey: Kasaxcmarnda xare wiem erdepde xymoickepdir; erdezin Kykblkmolk pemmey...

EHGex kogekcinge (0yaan oapi — Kogekc)
JKYMBICKEp MeH >KYMBIC OepyIri apacelHAa
eHOeK IIapThl >KacalaThIHBI, OFaH CaliKec
JKYMBICKep Oeariai Oip >KyMBICTHI (eHOex
QYHKIMACBHIH)  >KeKe  ©3i  OpbIHJayFa
MiHAeTTeaeTiHi  OearizenreH.  JKywbickep
eHOeKk TopTiOiH caKTayfa, aa >KYMBIC OepyIiri

KYMBICKEpAi IIapTTa KO3JeATeH TopTiITe
eHOeK (YHKIMACBIHA CIMIKeC >KYMBICIIEH
KaMTaMachl3 eTyre, eHOeK >KarjalldapbiH

KaMTaMachl3 eTyre, )K¥MbICKepAiH >KaZaKbICBIH

VaKBITBIABL >KOHE TOABIK KeleMJae Teeyre
MiHaeTTeAeTiHi OeKiTiareH.

Enbex LIapThIHAA: TapanTapAbIH
JAepekteMeaepi; Oeariai Oip MaMaHABIK,

Kacin, OiaikTiaik Hemece aaya3pIM OOJIBIHINIA
JKYMBIC (eHOeK (PYHKIIMSCHI); JKYMBIC OPHBI;
eHOeK IIapThIHBIH  Mep3iMi;  KYMBICTHIH
DacTaay KyHi; >KYMBIC YaKbITBI JKoHe JeMabIC
YVaKBbIThI; MOIIepi >KoHe ChlIIaKBIHBIH Oacka
Ja IIapTTaphl; eHOeK >KafjalidapbIHBIH
curaTTaMaJapbl, erep >KYMBIC ayblp 0Ooaca
JKoHe (HeMece) 3MAHADBI JKoHe (Hemece) KayinTi
Karjaliaapga OpbIHAaAca, KelliAAiKTep MeH
JKeHiAAIKTep; >KYMBICKepAiH KYKbIKTapbhl MeH
MiHJeTTepi; >KYMBbIC OepyIliHiH KYKbIKTaphl
MeH MiHgeTTepi; eHOeK IIIapThIH 03TepTy KoHe
Oy3y ToprTiOi; TapanTapAblH >KayallKepIiairi
>xoHe T1.0. [7].

TapanTapapin Kezicimi OoripIHIIIA
KaIIBIKTaH >KYMBIC iCTEMTIH >KyMBICKepTe
JKyMBpIC  Oepymiire >KYMBICTBI ~ OpbIHAAYFa

OaliaaHbICTBI Oacka Ja IIBIFBIHAAD (DAEKTP
DHEPIMACBIHLIH, CyABIH KYHBI >KoHe Oacka
JAa IIBIFBICTap) oTedyi MyMkiH. Kamrbikran
KYMBIC — ICTEMTIH — >KYMBICKEpAep  VIINiH
Daxplaay epekIieaikTepi eHOeK IIapThiHAA
aliKbIHAAAATBIH JKYMBIC YaKBITBIHBIH TYPaKThI
ecebi DearizeHeai.

Kogekcke  corikec  >Kymbpic — Oepymi
JKYMBICK€PAIH HAKThI JKXYMBIC iCT€reH >KYMBIC
YaKbITBIHBIH ~ eceDiH  Kypridyre MiHAeTTi.
Kympickepaiy ~ >KyMBIC — icTereH  >KoHe
icTeMereH yakpIThl €cerKe aablHaabl. bya
peTTe ycTeMe XYMBIC, TYHTI1 JKYMBIC, AeMaAbIC,
Mepeke KyHJAepi, iccamap KyHgepi Oeaek
ecemnke aAbHybl Tuic. JKyMBIC YyaKbITBIHBIH
eceOiH XXYPridy HbICAHBI MeH TIpPTiOi >KyMBIC
OepyIiHiH aKTiciMeH aliKbIHAaAaABbl.

JKyMbICKepAiH >KyMBIC YaKbITBIHA KipeTiH
JKYMBIC OPHBIHAH THIC OPBIHAAAFAH >KYMBIC
Ke3eHJepi Hemece OJAapAblH OPBIHAAAYBLIH

JKyMBbICc Oepymri Oeariai 6ip yakbITTa ecerike
aly MYMKiH OoaMaraH >Kardaiiaapda, Oya
Mep3iMJAep JKYMBIC YaKBITBIHBIH —eceDiHge
OearizeHreH >KYMBIC KO4eMiH  OpbIHAAY
petinge 6eariaeneai [7].

Illereaae KamIbIKTaH >KYMBIC icTeyai

KYKBIKTBIK ~ perrey.  KopoHasupycreik
nmaHgeMus  IMQPPABIK — TeXHOAOTWSAAApPAbI
KeHiHeH eHri3y IpoliecTepiMeH KaAblIITacyblHa
Heria OoafaH eHOeK KaTblHacTapBIHBIH

OCHl TYpiHIH JaMyblHa MYMKiHAIK Oepirl,
KaIIBIKTaH >KYMBICIIEH KaMTYAbl AaMBITY/AbIH
KyaTThl Typ4e bIHTaAaHABIPYbIHA CENTiriH
THUTi3A1.

Kernreren xaapiKapaablK KOpropauusaap
OYpBIH KaIIbIKTaH >KYMBIC icTey (opMaThIH
93ipaer], OHbI ©3 >XYMBICBIHBIH THIMAiAirin
apTTeIpy, eH 0i4iKTi KaagpaapAbl TapTy,
AIMaKTBhIK, OeaiMIreaepAiH KBbI3METIiH
YILAECTipy Taciai peTiHAe KapacThIpFaH.

KeIrTamabik Ctrip KOMITaHMSIChIHAA
KaIIbIKTaH JKYMBIC iCTey OHIMAIAITiH eKi >Kbla
6o11p1 3eprrereH CTtoH(OPA YHUBEpCUTETIHIH
FaAbIMAAPBI eHOeK OHIMA1AITiH 13%-
Fa apTKaHBIH TipKem, >KYMBICTBI ~AYPHIC
YUBIMAACTBIPpYAa OCHI TYPAiH MYMKiHAIKTepi
KeH eKeHiH pacTabl.

AKIII-TbIH eHOeK KYKBIFLI €Ki CeKTOPABIH,
KOCBIHABICHI peringe KapacTeIpblAaAbl:
DKOHOMMKAHBIH MeMJeKeTTiK emec (Keke)
CeKTOPBIHBIH ~ >KYMBICKepAepiHe apHaAraH
eHOeK KYKBIFBI JKoHe MeMAeKeTTiK
JKYMBICKepAepre apHaaAraH eHOeK KYKBIFBI,
COHFBICHI KaIlIBIKTaH >KYMBIC icTey MaceaeaepiH
erKeli-TerKenai perrenai.

«Telework Enhancement Act» AKIII-
TBIH 3aHbBl KaIlIBIKTarbl >KoHe A3CTypai
SKYMBICIIBLAAP \giisizi KYKBIKTapABIH,
KeliaAikTepaiH  >KeHe  MiHJAeTTeMeaepAin
TeH ayKbIMBIH Oearizernai. 2010 >KbLAFBI
Teae>xyMbICTBI >KaKcapTy aKTici

JKYMBICKepAepAiH ©OapAblK MyMKiHAIKTepiH
narjasaHa OTBIPBIII, SKYMBICTBI
YIBIMAACTBIPYFa MYMKIiHAIK OepeTiH Ky>KaT
[8].

AKII-ta KambpIKTaH >KYMBICIIEH KaMTy
cazacbiHga OyxraaTepAaik ecell IIeH ecell Oepy
Maceaeci JKaH-XKaKThl peTTeareH. Kbla calibiH
MEMAEKeTTIK ~ OpraHgap  CTaTUCTUKAAbIK
JKoHe aHaAMTHUKAABIK MadAiMeTTep OONBIHINA
ecentep ganbiHganasl. OHga OackaaapMeH
KaTap KalllBIKTaH >KYMBIC icTeyai AdaMbITyda
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9pOip MeKeMeHiH K04 XKeTKi3TeH JKeTiCTiKTepiH
Oarasay, >KYMBICKepAEPAIH CaHbl Typaabl
CTaTUCTUKAABIK  MoaJAimMeTTep, 0AapAbIH
>KBIHBICHI OOJIBIHINIA KYpPaMbl, >Kachl, Oiaimi,
DHepPTUs TYTHIHYbBI, ©HiIMAiairi, TuiMAiairin
Daraaay aepekTepi sepJeaeHei.

2010 >xprarel KambikTaH >KyMBIC icTeyAi
keHenty Typaapl AKII-TbiH 3aHbIHaA calikec,
areHTTiKTep >KblaA calibiH Amepuka Kypama
[ITaTTapbIHbIH [Tepconaaapr Oackapy
6ackapmacsiHa (OPM) KalIeIKTaH >JKYMBICicTey
AepekTepi Typaasl ecenr Oepyre MiHAeTTi. bya
AepeKTepain Taaday HaTVKeci ¢esepaaabt
ykiMmerTiH KoOHrpecke TeaeXXyMBIC >KarAalibl
Typaabl KBLAABIK eceOiHAe Koca Oepiaeai [9].

AKIIl-Ta KampIKTaH >KYMBIC icTeyre
KeJeci >Kargaiiaap OHTalAbl >KYMBIC Typi
peTinAe KapacThIpblaaAbl:

- JKYKTiaiK, O0caHy, eMi3y KesiHJe;

- orOacel mymeaepine (Oaaaaapra, KapT
ajzamgaapra, ayblp HayKacTapra) KyTiM KepceTy
Ka>keT OOAFaH >Karaanaa;

- Dasaaapabl ackIpall aAfaH JKargaija.

AKIII-Tarpl  >XyMBICKepAep  >KYMBIC
Oepyirire mMkeMAi >KyMBICKA aybICy Typaabl
oTinim Oepyre Kykplapl. JKympic Oepymmi
ocbl Maceaeni seprren, 20 KyH imIiHAe ofaH
>Kayarl Oepyre MiHgeTTi. Erep >xympic Oepymi
Oac TapTKaH >Kargaliga, >KyMBICKep OFfaH
IIarbIMAaHy¥Fa KYKBIABI.

AKII 3anHamMachl KalIbIKTaH >XYMBICTBI
YIBIMAACTBIPY Ke3inge aKIlapaTThIK
KayiIcizaik 1eH OailaaHbICKa YAKeH KOHia
Ooeaeai. Ocrplaaiiina, apOip >KyMbIc Oepyrmi
KaIlIBIKTaFbl >KYMBICKEPAEPAiIH aKIlapaTThIK
Kylleaepre KOA JKeTKidy ToprTiOiH, >Keke
AepeKkTepAi maitdalaHy TopTiOiH aHBIKTallABI,
KOepKayincisgik KayilTepiH >KoHe OAapAbl
asailTy >xoajapbiH Oaraaaniabl. Kambikran
JKYMBIC  icTeMTiH  >XyMBbIC  Oepymrizep
KallIBIKTaFBl >KYMBbICKepAep VIIiH OapabIK
Ka>KeTTi HycKayJap MeH xabapaaHAbIpyAapAbl
KaMTUTBIH apHalibl BeO-caliT KypyFa MiHAeTTI.

Eypomnaabix Ogaakra Teaexxymblic
Typaabl Herizgemeaik keaicimre (Framework
Agreement on Telework) 2002 >xbLabpl K04
KOVbLAABL. KalllbIKTaH >KYMBICTBIH TYpPaKThI
HeTi3i 004BIIT eHOeK IapThl/KapbhIM-KaThIHACKI
asjChlHAA  aKMNapaTThIK  TEeXHOAOTUsAAapPAbI
IalijazaHa OTBIPBII JKYMBICTHI YIIBIMAACTBIPY
JKoHe/HeMece OpBIHAAY HBICAaHAAPHI,
MyHJa OKyMBIC OepymIiHiH  yii-)KailbIHAA

Aa OpPBIHAAAYBI MYMKiH >KYMBIC OCHI YIi-
JKallaapaaH ThIC XKepae OpblHAay TaOblaaJbl.

Keaicimre xarbicylibl-eagep ©34epiHiy
YATTHIK 3aHAaPbl MEH YOKBIMABIK KeAiciMaepine
eHrizyre MiHAETTEHIeH TeAeXKYMBICIIblAapFa
OepiseTiH KyKBIKTapfa KaTBICTBI ~ HeTi3ri
IIYHKTTEp MeH «KeIliA4iKTepAiH eH TOeMeHTi
IIaKeTi» Aell aTalaTbIHAAD:

- aKIapaTThl KOpray;

- KAIIBIKTaH >KYMBIC
CHUIIaTh;

- Kypaa-KabapIKTap (KymbIc Oepymri
JKYMBICKePAiHKeKeKaOAbIFbIHI1aliaaHaThIH
JKarjanaapabl KOCIIaFaHAa, TYPaKThI
Heri3ge KalllbIKTaH >KYMBIC icTeyre KasKeTTi
>kaOABIKTBI KAMTaMachl3 eTyTe, OpHaTy¥a JKoHe
TeXHUKAABIK KbI3MET KOpceTyre JKayaIlThl);

- JKYMBIC yaKbITBIH YIIBIMAACTLIPY (apaaac
JKYMBICIIBI ©3 KYMBIC YaKBITBHIH ©3 OeTiHIle
Oackapaanr);

- J)KeKe oMipre K04 CyKIayIIbLABIK (5KYMBbIC
Oepy1ri >kKeke eMipre KOA CYKIayIIbLABIKTEI
KypMeTTeyre MiHAETTi, KalllbIKTaH >KYMBbIC
iCTEMTIH >KYMBICKEpPre KATBICTBI Ke3 KeATeH
Oakblaay — OKyileciH — I1alidadaHy — OHBIH
MakcaTbhlHa ColiKeCc ©0O0Aybl >KoHe TUICTi
3aHHaMa TaJallTapblHa CoMKeC KOAJ4aHBICKA
eHrisiayi kepex) [10].

2005 xpiarel  beabrmstHbIH ¥ ATTBHIK
¥>KBIMABIK KeAiciMi KaIlIbIKTaH JKYMBIC icTeyTe
AelliH JKacaAFaH >KeKe KeaiciM kaz0alra Typae
Keseci MaaiMeTTepAi KaMTybhl KepeK eKeHiH

icteyain epikri

KapacThIpaAbl:
- KaIIBIKTaH >KYMBIC )XY Pri3iaeTiH KyHaep,
KaxeT OoaAraH >Kardaiiga >KYMBICKepAiH

KocinopriHja 0oAFfaH KyHJepi >KoHe/HeMece
caraT CaHbI;

- JKYMBICKePAiH TeXHUKaAblK Koajayra
JKYTiHe azaThlH Ke3eHaepi;

- JKyMBbIC Oepyi >kaOapIKKa OaiiaaHbICTbI
IIBIFBIHAAPABI >Kaly Tociai;

- >KaOABIKTBIH >KYMBICBIHAAFBI Oy3blayAap
MeH aKayaapAbl ToAey JKoHe JKOIO TopTiOiH;

- JKYMBICKep >KYMBIC OepyIIiHiH KeHceciHe
JKYMBICKa KaJiTa Opasa aAaTbIH JKardaiiaap.

/AoKceMOypr  3aHHaMachblHa  ColiKecC
KaIlIbIKTaFbl KYMBICIIBIMEH eHOeK IapThiHAA
MBbIHa TapMaKTap 0OAyBI Kepek:

- KAIIBIKTarbl  >KYMBICIIIBI
OPBbIHAANITHIH OPBIH;
- KAIIBIKTaH JKYMBIC iCTENTIH XyMBICKEp

JKyMpIC  OepyIIiHiH  yif->KaliblHAa

JKYMBICTBI
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JKYMBIC iCTENMTiH yKcac >KYMBICIIbIAapMeH
CaABICTBIPYFa MYMKIiHAIK Oepetingen
OpBIHAAAATHIH MiHAETTEPAIH CUIIaTTaMachl;

- TapudTik IIKaJla OolipIHIIIA
SKYMBICKePAiH JKiKTeAyi;

- KYMBICKepAePAiH >XyMbIC OepyiriMeH
OallaaHpICY MYMKiHAINL Oap KyHAep MeH
caraTTap;

- JKYMBIC OepyIIIi yChIHFaH JKoHe OpHaTKaH
>KaOABIKTBIH HaKThI CUITaTTaMachl;

- ©PT, Cy TaCKBIHEI, Y PABIK XKaraaapblHAa
>KaOABIKTBI CAKTaHABIPY TypaAbl akIlapar.

Pymbinusiga  «TeaexxyMpic  Typaabl»
3aH 2018 >xplabl KaObLAAaHABL. PyMBIHUSHBIH
eHOeK MHCIeKUMACH eHOeK 3aHHaMaChIHBIH
CaKTaAyblH >KoHe eHOeK >KaFJaildapbIHbLIH
Kayilci3gik IleH IUIMeHa TaJallTapblHa
ColIKeCTirinOaKplAayFa MiHAETTi. 3aHAa KYMBIC
OepyIiHiH KallbIKTaH >KYMBIC icTeliTiHAepTe
KaTBICTBI MiHAeTTeMeaepiH OysraHbl YIIiH
9KIMIITiAIK alibINITy A OeAriaeHreH.

Iloapnraga KamIpIKTaH >KYMBIC iCTeMTiH
JKYMBICKEp OKyFa KeTKEeH YyaKbITTa aKbIAbI
SKYMBIC yaKbIThIHA KOCY¥a, KAIIIBIKTaH JKYMBIC
ICTEMTIH  >KYMBICIIBIAAPABIH,  KYKBIKTaphIH
KocinogaKkTapAblH KOpFay TOpTiOiH aHBIKTay¥a
KYKBIABI.

Kexke TOIIKA SKYMBICIIBIAAPABIH
Kayilcizairi MeH AeHcayAbIFBIH KaMTaMachl3
eTyre KaTbICTBI MaceAelep KapacThIpblAFaH
[11].

Npaanana 2004 >xprapr  Teaexxymeic
ToXipubeci kogekciH KaOwragaabl. Kogekc
JKYMBIC OepyIliepre KOMIaHMAAa KalllbIKTaH

JKYMBIC icTey TopTiOiHIH Kadall >KYMBIC
icTelTiHiH  KepceTeTiH >KazDalla Ky>KaT
>KacayAbl YChIHAABI.

Kasipri yakwirrta HnaepaananiHbiyg

Okiagep naaaracet 2021 XXbplAABIH KaHTapBIHAA
enriziaren «KaaaraH >kepae >KYMBIC icTey
TypaaAbl» 3aH >KOOachIH KapacThIpAbL. 3aH
sxo0acel 2016 >KblaBl KYIIIiHe €HIeH MKeMAi
>Kymbpic Typaanl 3aHra (Wet flexibel werken,
WFW)  1yseryaep  ewnrizai.  ¥cpIHBLAFaH
Ty3eTy/Aepre CoMKeC, KYMBIC OPHBIH ©3TepTy
Typaabl OTIHIII >KYMBIC YaKBITHIH HeMece
JKYMBIC YaKBITBIH ©3TepTy Typaabl OTiHiIl
CUSKTBl KapacTelpblaaabl. bya, erep Omsnec
MyJJeaepiHe Kayinn TeHOece, SKyMBIC OepyIii,
HeTi3iHeH, YIAeH )KYMBICiCTey Ty PaAbl OTiHIIITi
KaHaraTTaHABIPYBl KepeK JereHai Oiagipeai.
OrinimTi Kabblagamay  KesdiHAe — SKYMBIC

Oepy1li HeaikTeH OfaH pyKcaT OepMereHiH
TycCiHAipyl Kepek. bya >xympIcKepain yiige
HeMece >KYMBIC OpPHBIHAA J>KYMBIC icTeyai
TaHJay MYMKIHAITiH apTTBIpaAbl.

Nkemai eHOeK TypaAasbl 3aH
JKYMBICKEPACPAIH ~ KYMBIC ~ yaKBITBI ~ MeH
JKYMBIC ~ OPHBIHA  KATBICTBI  KYKBIKTapbIH
perreiiai. Erep >KyMBICKep >XYMBIC OPHBIH
aybICTBIPFBICHI ~ KeAcCe, J>KYMBICKep  THUiCTi
JKyMbpIc Oepymrige 6 ail KYMBIC icTereH
Kardalija, KYMBIC Oepyliire erTiHimn Oepyre
KYKBIABL. OTiHiI OepreHHeH KeliH, >KYMBIC
Oepy11i JKyMBICKepMeH KeHeceAl, COCBIH THiCTi
HerizgeMe Oepe OTBIPBII, OHBIH OTiHiIIiHeH
Oac TapTyhl 4a MyMKiH [12].

Kympic yakpiTel Typaapt 3aH (WAA)
KeM Jerehge 26 amnra >KYMBIC icTereH
JKYMBICKEpAEP >KYMBIC OepylligeH >KyMBIC
YaKBITBIHBIH CaHBIH, OpHaAacKaH >KepiH >kKoHe/
HeMece KYMBIC YaKBITBIH peTTeyai cypayblHa
MYMKiHAIK Oepeai.

WFW  HerisiHge >KyMBICKEp, MBICAALL,
KOII HeMece a3 JKYMBIC icTeyai, YIIAeH XKYMBIC
icTeyai Hemece >XYMBIC YaKBITBIH ©O3repTyai
cypayel MYMKiH. OriHim kabsraganOaraH
JKarJalija >KyMbICKep Oip >Kbla iIliHAe >KaHa
oTiHiII Oepe asajbl.

YKBIMABIK IIapTTap >KYMBIC yaKbIThIHA,
DazaMaabl XKYMBICTapAbl I1ailjadaHyFa HeMece
JKYMBIC yaKbIThIHA KaTBICTBI OCBI 3aHHaH
esrerire 60Aysl MyMKiH [13].

DOUHASTHAUSIAA UKeMAl
KBIABI  KaOblagaHfaH — «JKyMBIC — yaKBbITHI
Typaabl» 3aHHBIH Herizinge SKYMBIC
MaJeHIeTiHiH akplpamac OeairiHe aliHaAAbI.
Atan  aliTKaHga, 04  >KYMBICKepAepAiH
KOIIIIiAiriHe >KYMBIC YaKBITBIHBIH KYHAi3Ii
yaKBbITBIH peTTeyre, 3 caraT OyphIH HemMece KeIll
Dacrayra HeMece asgKTayra KyKbIK Oepeai.

2020 oxpLapl  KymriHe eHreH «Kywmbic
yaKBbITBI TYpaAbl» >)KaHa 3aHHBIH asIChIHAA TOABIK,
YaKBITTBI ~ SKYMBICKEpAEPAIH  KOIIIiAiriHe
JKYMBIC YaKBITBIHBIH Ke€M JereH/Ae >KapThIChI
KaIllaH XoHe Kall4a )XY MBIC iCTeITiHiH IIIernryre
KYKBIK Oepeai. [14].

XyMbIc 1996

2012 SKBILABI KaIllbIKTaH SKYMBIC
®paanusHEIH EHOek KoJAekciHe eHrisiaai.
@pannys EHOek KoJdekciHde «KaIIBIKTaH

SKYMBIC» Jell JKYMBIC OepyIIiHiH yii-)KaliblHAa
OpBIHAAyFa 004aTBIH JKYMBICTHI aKIlapaTThIK-
KOMM YHUKAIVISIABIK TEeXHOAOTUAAAPADI
Haijadata OTBIPBII, >KYMBICKEp OCBI Y-
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>KalidaH ThIC XXepae ©3 epKiMeH OpbIHAAMThIH
Ke3 KeAreH >KYMBIC Typli JAell aHBIKTaAfaH
(L.1222-9-6am).

I'epMmanmsaa KalIbIKTaH >KYMBIC icTeyai
KYKBIKTBIK peTTey HeMiCc eHOeK KYKBIFBIHBIH
epeKIIeirine colikeC HOPMaTUBTIK aKTizepre
eMec, YXXBIMABIK KeaiciMaepre OafbIHaAbI
JKOHe aliMaKThIK JeHrelige MIenriaeai.

Kampikran >KyMpIC icTey cadachl Yit
IIapyalIblAbIFbIHA, €HOeKTi KOprayfa >KoHe
KOMIIBIOTePAiK ~ TeXHMKaHbl IlalizadaHy¥a,
coHJall-aK ©Oasaapl oileadepAlH >KYMBICBIHA
KaTBICTBl HOPMAaTMBTIK aKTiZepMeH >Xy3ere
acplpplaagpl. 9gerre, l'epMaHusAHBIH eHOex
KYKBIFbIHAA KaIIbIKTaH >KYMBIC iCTeMTiH
agaMHBIH MopTeOeciH TaaJaraH Ke3de eKi
3anra — 1951 xprarel «TypMBICTBIK >KYMBIC
Typaabl» >KeHe 2001 >kplarel «OmngipicTik
KeHecTep TypaaAbl» 3aHfa MaHBI3Abl KOHia
Oeaineai. bya epexxesep KaIIbIKTaH >KYMBIC
icTeliTiHAEpre KOAAaHBIAATBIH >KaAIbl eHOeK
CTaHAApPTTapbIH KAMTUABL.

Kampikran SKYMBIC icTenTin
SKYMBICKePAIH KYMBICBIH KYKBIKTBIK peTTeyai
capaday, eH aaAbIMeH, yiibIMAapaa >KacaaraH
YKBIMABIK IIapTTapFa HeTidgeaeai.

Ocpl  KYKBIKTBIK  aKkTizepdi  Taajay
Herizinge O0i3 oaapAblH TapanTap Keaicimi
OoIipIHINIa  KaIIBIKTaH  >KYMBIC  icTeyre
OailaaHBICTLI KeleCi IIapTTapAbl KaMTUABL
AereH KOPBITBIHABI )KacayFa MYMKiHAiK Oepeai:

1) ipikrey KpurepuiiaepiH aHBIKTay
JKoHe KaIIBIKTaH >KYMBICKa >KiOepiseTiH
SKYMBICKepAepAl aHBIKTay;

2) KaIllbIKTaH SKYMBIC
KOAAaHbLAATHIH >KaODABIKKA
TaJlanTap >Kyleci;

3) KOChIMINIa KAIIBIKTaH >KYMBIC >Kacay
IIapTTapbIHbIH TaJallTaphbl;

4) KamBIKTaH >KYMBIC icTeyre apHaaraH
IIBIFBICTAP COMAacChI;

5) KaIIbIKTaH XXYMBIC JKacay calacblHAAFbI
TapaInTap/blH >KayallKepIiairi;

6) aKIlapaTThl KOpFay;

7) >Xeke DackapyAbl JKy3ere aceIpy;

8) >KyMbIC yaKbITHI [16].

Peceiiae SKYMBICIIEH KaMTYAbIH
UKeMAl HBICAHAAPBIHBIH eHOeK 3aHHaMacChblH
KeTiaaipy, eHOeK KaTbIHacTapbIHAA
aKIapaTThIK-KOMMYHUKALUAABIK, TeXHO-
AorusAapabl IaligadaHy MaxcaTbiHAa 2021
KbpIAFEI 1 KaHTapaa «Peceit PesepaliisIChIHbIH,

icreyae
KOWMBIAATBIH

ExOex KogekciHe epekie >Kargaiidapga
KyMBpIC OepymriHiH ©OacTamacel OOMBIHINA
KAIIBIKTaH  JKYMBICTBI ~ peTTey  >KoHe
SKYMBICKepAi KalllbIKTaH JKYMBICKA YaKbITIIIa
aybICTBIPY Macedelepi OOibIHIIA ©3TepicTep
eHrizy Typaasl» QDegepaaablK 3aH KylliHe
eHai [17].

Pecen QegepallMsACHIHBIH Endex
KOJeKCiHe esarepicTep eHriseTiH (egepaaiblk
3aH KaIlIBIKTaH >KYMBICKA OpPHAAaCTBIPYAbIH
KOAAAQHBICTAFbl €peKeAepiH TOABIKTHIPaAbI,
COHgal-aK KalbIKTaFbl >KYMBICIIBLAAQD MeH

JKYMBIC ~ Oepylrizep apachlHAaFbl — ©3apa
9peKeTTecy  epeKIleaikTepiH  aHBIKTalAbI.
3aHJa «KalIbIKTaH >KYMBIC icTelTiHAep»
Aell eHOeK IIapTBIH HeMece OfaH >KYMBICTHI
KallIbIKTaH OpBLIHAAYABI KO3AeNTiH
KOCBIMIIIa KeaiciM >KacackaH >KYMBICKepAep
Tycinaipiaeai.

3aH KaIIbIKTaH >KYMBIC icTeyAiH eKi
TypiH OeAariaeiigi - yakpITIIIa >KoHe TYPaKThI
(eHDex HIapTHIHBIH OapABIK Mep3iMi imriHje).
YakpITIIIa KaIlbIKTaH >KYMBIC iCTeyAiH HaKThI
Y3aKTBhIFRl IIapTTa Hemece eHOeK IIapThIHa
KOCBIMINIa KeaiciMae Oearizeneai. bya perre
yaKbITIIa KaIIbIKTaH JKYMBICKa OpHaAacCTLIPy
JKYMBICKePAiH eHOeK (PyHKIMAChIH KallbIKTaH
JKoHe  CTallMOHApPABIK  JKYMBIC — OpPHBIHJAA
OpbIHAAaY Mep3iMJepiH aybICTBIPYAbl Ke3Jeyi
MYMKiH.

KampikTan >KyMpIC icTey Typaabl IIapT
JKYMBICKEp MeH >KYMBIC OepyIri apachiHAa
DAEKTPOHABI KY>KaT aaMacy apKblAbl JKacaAybl
MyMKiH. bBipak erep JKkymbIickep eHOek
IIapTBIHBIH AYPBIC paciMJAeAreH KelllipMeciH
Kara3d >KeTKI3TiInTe aAFbICEI  Keace, 04
JKyMBIC Oepyirrire >kas0alla eTiHiII >KiOepyi
kepek. Bya perre >xympic Oepymni oTiHimITi
aaraH KyHHeH Oacrtam 3 >KYMBIC KyHiHeH
KeIIiKTipMell KalIbIKTaH >KYMBIC iCTeNTiH
JKYMBICKEpre INapTThIH Karad KellipMeciH
XiOepyre MiHAETTI.

KampikTarsl >KyMbICKepaepre KOChIMIIa
KeIiagikrep Oepy YIIiH 3aH >KYMBICKePAiH
KaIIbIKTaH eHOeK (YHKIMACLIH OPBIHAAYDI
OHBIH >KaJaKbICBIH TOMeHJeTyre Heri3 0oaa
aAMaNTBIHBI HAKTHI KOPCeTiATeH.

JKyMEBIC yaKBITBI MEH A€MaAbIC peXXIMiHe
keaeTiH 0oacak, eHOeK IIapThiHAA apHailbl
epexxeaep OoamaraH >Karjgaiida, KalllbIKTaH
JKYMBIC ICTENMTIH >KYMBICKEp ©3 KaJaybl
OOIBIHIIIA >KYMBIC IIeH AeMaAbIC PeXUMiH
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Oeariaeir aaaabl. by peTTe KalbIKTaH JKyMBIC
iCTeMTIH XYMBICKep MeH JKYMBIC OepyIIiHig
©3apa 9peKeTTeCy YaKbIThl JXYMBIC yaKbIThIHA
Kocplaaanl. Twuicinime, erep >kympic Oepyrmi
MeH >KYMBICKep apacbhlHAArbl KapbhIM-KaThIHAC
KaABIIITBI JKYMBIC YaKBITBIHAH achlll KeTce,
KOCBIMIIIA yaKbIT KOCBIMIIA >KYMBIC peTiHae
TOAEHYi Kepex.

Kaampl epeske OOIBIHIIIA XKYMBIC OepyIITi
KAIIBIKTaH >KYMBIC iCTEMTIH >KYMBICKepAi
SKYMBICTBI OpBIHJAAyFa KaKeTTi 0apAbIK Kypaa-
>KabAbIKTapMeH, OalldaHbIC KypaadapbIMeH,
DargapaamMaabIK KamMTaMachI3 eTyMeH
JKoHe aKHapaTThl KOpray KypaadgapbIiMeH
KaMTaMachI3 eTyre MiHAeTTi.

bya perre >xympic OepymriHiy keaicimi
HeMece Oiayi OOJBIHIIA >KYMBICKEp ©3iHiH
TeXHUKAChlH, OarjapaamMaablK KypaadapbiH
JKoHe OallaaHBIC KypaaJapblH IlaiijadaHa
aaaapl. MyHaaii »xarjaiiaapaa >KyMbIC Oepy1ii
KaIIBIKTAaFbl JKYMBICIIbIFA aKIIalal ©TeMaKbl
ToAeyTe MiHAeTTi.

©OTemakbl MeH ©TeMaKbl TOAeYyAiH HaKTbl
TOpTiDi, Mepsimgepi MeH  Meamepaepi
Y KBIMABIK IIapTTa, eH0eK IapThiHa KOChIMIIIA
KeliciMge Hemece ©3Te Je  >KepriaikTi
HOPMaTUBTIK aKTiHAe OeariaeHyi Tuic.

ConplMeH KaTap, Ty3eTyAep KallbIKTaH
JKYMBIC iCTeHTiH >KyMpIckep ©Oacka eaai
MeKeHTe KbI3MeTTiK TaIlChIpMaHBl OpbIHJayFa
KiOepiareH >kafgaiiga, >KyMbICc Oepyri
JKYMBICKepre OapAblK IIBIFBIHAAPABI ©TeyTe
MiHAeTTI ekeHiH Oeariaeiiai. Karrsrktas
KYMBIC — ICTEMTIH  >KyMBICKepTe  iccamap
YaKbITBIHAQ >KYMBIC OPHBIHBIH (Aaya3bIMBI)
JKoHe oOpTallla >KaAaKbICBIHBIH CaKTaAybIHa
KelTiaaik 6epiaeai.

Koz xoiiplaran 3aH SKyMbBIC OepyIIiHiH
JKyMBICKepaepai ©3 Oacramacel OOJbIHINIA
KOHe  OJapAblH  KeaiCiMiHCi3 — KaIllbIKTaH
JKYMBICKA aybICTBIpYFa KYKBIFbI Oap OipkaTap
Karjalaapabl  Kapacteipagbl. Ocpl  Oanka
COMKeC  KalllBIKTaH  >KYMBIC — peXUMiHe
KOIIIyTe XYMBICKepAepAiH KeaiciMi MbIHajaul
Kargaiidapaa Talall eTiaMenai:

- MeMAJeKeTTiK  OpTaHHBIH  Hemece
JKepriaikTi e3iH-e3i Oackapy OpTaHBIHBIH,
YIBIMAApPABIH JKYMBICKepAepiH JKoHe

JKeKe Kocillkepaepai KallbIKTaH >KYMBICKa
ayBICTBIPY TypaAbl IIeIIiM KaObl14aybl;

- TaOUFM HeMece TeXHOTeHAIK araTTap;

- OHAIpiCTiK arlaT HeMece OHAIpPiCTiK amnaT;

- ©OpT, Cy TacKblHbBI, >Kep CiAKiHici,
BINAEMUs, XaABIKTBIH ©MipiHe  Hemece
KaABIIITBL ©OMIp CYypy >KargaiidapblHa Kayill
TOHAIpeTiH Ke3 KeareH ©Oacka epekiie
Karganaapaa.

beaapycbTe KaIIbIKTaH SKYMBIC

iCTeNTIH >KYMBICIIBIAapABIH eHOeriH peTTey
epexireaikrepi 1999 >xprarer 26 miiageaeri
beaapycn Pecriy0amKachbIHBIH Exbex
KOJeKCiMeH peTTeaeai.

Kogekcke colikec, KaIbIKTaH >KYMBIC
— OKYMBICKEPAIH OCBI >KYMBICTBI OpBIHAAY
JKoHe JKYMBpIC OepylliMeH e3apa ic-KUMBbIA
’Kacay yIIiH aKIapaTThIK-KOMMYHMKAIAABIK
TEeXHOAOTMAAAPABl  IlalijaZaHa  OTBIPHIII,
JKYMBIC Oepylli OpHaJdacKaH >KepaeH ThIC
>Kepae OPbIHAANTHIH JKYMBICHI.

JKympic Gepymri MeH KalIbIKTaH >KYMBIC
icTeiiTiH >KyMBICKEp apachlHAarbl >KasDallla
TalcblpMajapabl, eHOeK MiHJAeTTepiH
OpBIHAAYFa apHaAFaH ©3re Je aKIaparThl,
OpBIHAAAFaH JKYMBIC HOTVKeAePiH KaMTUTHIH
DAEKTPOHABIK Ky>KaTTap HeMece DAeKTPOHADIK
HpICaHAAFbl Xabapaamaaap (OHBIH imiHge SMS
xabapaamaaap, Qaiiagap >koHe >KaszDaaap)
aaMacy IapTTaphl; eHOeK IIapThIH ©3repTyTe
>KoHe Oysyra 0allaaHBICTBI KYMBICKepAiH
OTiHIIITepi MeH TycCiHikTeMeaepi, >XYMBIC
OepyiHiH Xabapaamaaaphl, eKimMaepi >koHe

Oacka Ja Ky>KaTTapel eHOeK IIapThIHAA
alKbIHAAAaApbl.
JKazbarma TallCbIpMaJapAbl, eHOeK

MiHAETTepiH OpbIHJayFa apHaAfaH o©3re je
MoJAimMeTTepai,  OpbIHAAAFaH  JKYMBICTBHIH
HOTVDKeAePiH, JKYMBICKePAiH eTiHilTepi MeH
TYCiHIKTeMeAepiH, COHJal-aK >KYMBICKepPAiH
KOABIMEH TaHBICyAbl TaJall eTIeNTiH Oacka
Aa KyXarrapMmeH, ¢aitagap, Ky>KaTTapAblH
MoTiHAEpi DAEKTPOHABIK TypJeri aamacy
apKbLABI XKiOepiaeai.

Erep >xymbIicKep K04 KOMOFa Kapchl
Ky>XXaTrap ©0oaca, OH4a KaIIBIKTaH >KYMBIC
iCTeMTIH  COHAAMl  >KYMBICKEP  OJAapMeH
DAEKTPOHABIK Ky>KaTTapAbl HeMece
daitagapan! och Ky>KaTTapAblH MaTiHAepiMeH
DAEKTPOHABIK HBICAaHAAQ aAMachlll, COAaH
KeliH >KyMBbICKepre Kara3 >KeTKi3rimrreri
Ky>KaTTapAblH KelllipmeaepiH Xibepy Hemece
JKeTKi3y Typaabl Xabapaamachl Oap TaIlChIpbIC
XaTIIeH 2 >KYMBIC KYHI illliHAe >KoA4aHaAbl.

Kogexc MbIHaAapra DarpITTaaraH
epexeaepai:
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- KaIllbIKTaH

JKYMBICKepMeH
epekIeaikrepi;

- KaIIbIKTaH
JKYMBICKepPAiH eHOeTiH Kopray;
- KaIllbIKTaH

SKYMBIC icTenTin - KallIbIKTaH SKYMBIC icTenTin
eHOeK MapTHIHB ~OKYMBICKEpMEeH — eHOek  mIapTeiH  Oysy
epekieaikrepi Oeariaerai [18].
S Korappiga KepceriareH MaaimMerTepai
SKYMBIC icreiiTin

TyliHJAell Keae, opOip ease KaIIBIKTBIKTaH
o JKYMBIC ~ iCTey  >KaH-)KaKTBl ~ KYKBIKTBIK
KYMBIC ICTENTIH  peTTeATeHiH aHFapABIK, COHAall-aK apOip eaAiH

JKYMBICKEPAIH KYMBIC YaKbITHI MeH JeMaAbIlC  epeKIleliKTepi ToxKipubeaik acriekriaepine ge
YaKBITBIHBIH epeKIleAikTepi; MoH Oepiagi [1-kecTeae kepceTiareH].

Kecte 1

KasakcTanga >koHe 1IeT eajepae KalILIKTBIKTaH JKYMBIC icTeyAi KYKBIKTBIK peTTeyaiH

Taciaaepinifg epekmeaikTepi

Memaexert Taciaaepi
Awmepuka Kypama KarreIKTBIKTaH JKYMBIC iCTeyTe Kellly TopTiOi erkeil-Terkelili aHbIKTaAFaH.
IIrarraps JKywmsic OepytriHig >KyMBICKepAi OKBITY MiHAeTi OeKiTiATeH, KaIlIbIKTHIKTaH
OKBITYABI KOAAAHYABl KeHEeITy >KeHiHAeri ic-Irtapasap MeMAeKeTTiK 61maik
Ooprasgapsl HazapblHAa
Eyponaablk ogak KamsIKTeIKTaH eHOeKTi peTTeyAiH >KaAIbl Taciagepi

2002 >x. HerizgeMeaik KeaiciMae aHbIKTaaAbl. COHBIH HeriziHAe Eypomaanik
0J4aK eajepi YATTBIK KeaiciMaep >Kacallabl.

JKaamer epeske GOVIBIHIIIA KYMBIC OepyIIIi >KyMbICKepre

>KabapIKTap, OallaaHBIC KBI3MeTTepiHe akbl TOAey IILIFRIHAAPLIH OTelAl.
Congait-ak, erkeii-Terskeiiai >KyMBICKepAiH KayilcisAirin KaMTaMachl3 eTy
TopTiOi peTTeareH.

Peceit ®egepanusace

Peceir ®egepanmsacer EnOex Kogexciniyg 49.1 Tapaybl KaIIBIKTBHIKTaH
eHOeKTi perTeyre apHaaras. lllapT >xacacy >koHe Oy3y TopTibiHe Oaca Haszap
ayAapblAFaH.

Apmenus EnbGex 3aHHaMachl KaIIBIKTHIKTAH XKYMBIC icTeyai Oeaek 6oameriai.

PecrryGankacsr, Petrey yitaeri enOex HOpMaapsl OOIMBIHITIA JKY3€ere aChIPhLAaAbI

Kerpreis

Pecniybankacer

beaapycn beaapycy Pecniybamkacoiabi EHOeK KoAeKci KaIIBIKTBIKTaH >KYMBICTEI

Pecriy6amkacs JKeKe caHaTka Oeameriai. Aaaiiga, 3aH
16 >xacka Aeitinri Gasaaapsl Oap, Myredekrep, 3eliHeTKepaep, eHOeKkKe
KabiaeTTiairi ToMeH agamaap >koHe T. 6 KapalTBIH dlieaJepMeH OCBHIHAAIL
IapTTh OachIM TYpAe >Kacacy KYKBIFBIH Oepeai.

Kazakcran Kasakcran Pecrrybankacer EHOex kogekcinig 138-6abbiHa coiikec, SKYMBIC

Pecriy6amkacot Oepymi >KyMbICKepre KOMMYHUMKaIMs KypaaddapblH, COHAal-aK OJapAbl
OpHaTy >KoHe KbI3MeT KOpCeTy >KOHiHAeTi IIBIFbICTapAbl KOTepyTre MiHAETT.
Erep >xymbIckep e3iHiH OaiflaHBIC KypaadapblH KOAAAHCA, OHAA KYMBIC
Oepy1i MIBIFEIHAAPABI OTEYTE MiHAETTI.
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Hatmxeaep
«Kaszakcran PecniybamkaceiaslH EnOex
KOJEeKCiHe  KalllBIKTaH >KYMBIC icTeyain

KYKBIKTBIK peTTeAyiH >KeTiaaipy Maceaeaepi
OoifbIHIIIa ©3repicrep MeH TOABIKThIpyAap
eHrizy Typaanl» Kasakcran Pecriy0amkacbIHbIH
2021 xprarml 1 mriageseri 3anpimen Kasakcran
Pecrrybauxacet EHOek KogekciHiH — Herisri
YFBIMJaphl JKaHa «apasac KalllbIKTaH XKYMBIC»
JKoHe «KaIlIBIKTaFbl JKYMBIC» aHBIKTaMalapMeH
TOABIKTHIPBLAABL.

bya petre, Kogekcre KalIbIKTaH >KYMBIC
icrey — OKyMmbIC Oepymr, KaOblaAayIIbl
Tapan >KoHe OJapAblH OObeKTizepi TypraH
JKepaeH  TeIC  JKepae  eHOeK  KbI3MeTi
Iporeciige akKnapaTThIK-KOMMYHMKaIIVAABIK
TeXHOAOTUsIAapAbl KOJAJaHa OTBIPBII eHOeK
IIPOIIeCiH XXy3ere acwIpy [7].

Aa KalIpIKTaH apaJac >XKyMBIC icrey -
eHOeK MiHJeTTepiH OpblHAAY Ke3eHAepiH
JKyMbIC  Oepymri,  KaOblagaymibsl — Taparl
JKoHe 0JapAblH OOLeKTidepi TypraH Kepae
Ae, KAIIbIKTaH >KYMBIC iCTey apKbIAbl Ja

Ke3eKTeCTipy >KOABIMeH eHOeK IIpoIeciH
JKy3ere acelpy AereHai Oiagipeai [7].
TereHmie HemMece  COFBIC  >KarFAavibl

eHTi3iAreH, TOTeHINe >Xardail >KapuslaHFaH
HeMece KapaHTMHAI Koca aadraHga, Oacka Ja
IIeKTey Illapadapbl eHIi3iAreH Ke3ge >KyMbIC
Oepymri  yakKbITIIA  KaIIbIKTaH >KYMBICTEI
HeMece apaJac KalllbIKTaH XXYMBICTbI OpHaTy¥a
KYKBIABI.

Enrisiaren esrepicrepre caliKec,
KAIIBIKTaH >KYMBIC iCTEUTIH >XYMBICKepAep
yuiiH ~ Oakpliay — epekIleaikTepi — eHOek
LIapThIHJA HeMece akTiciHAde OearizeHreH
SKYMBIC KYHiHiH T9YAiKTiK Y3aKTBIFbIHA IIIEKTey
KOMBIAFAaH >Karjaliga >KYMBIC YaKBITBIHBIH
TipkeareH ecebi Oeariaeneai.

Bya perre >xympic OepyIri KalIbIKTaH

JKYMBIC ICTEMTIH JKyMBICKepAepAl eHOek
MiHAeTTepiH  OpBIHAAY  VIIiH  KaXkeTTi
>KabaBpIKTapMeH, akIapaTTaHABIPY

oObekTidepiMeH, OailaaHBIC KbI3MeTTepiMeH
’KoHe Dacka J4a KypaadapMeH KaMTaMachl3
eTei.

Kympickep enOek MiHAeTTepiH OpBIHAAY
YILIiH ©3iHiH TeXHMKacblH, aKlapaTTaHABIPY
KypaaJapblH >XoHe Oacka Ja KypaadapAbl
InanjaaHraH, COHal-aK DaltaaHbIC
KbI3MeTTepiHe  aKpl ~ TeJey  OONBIHIIA
IIBIFBIHAAPABL KOTEPTeH >Karganga, >KYMBbIC
Oepywri ereMakhl Teaelii, OHBIH MeAlIepi,
TOpTiOI  JKeHe Teaey Mepsimi ImapTTa
Oeariaeneai.

KaIbIK ThIK TaFbl 5Ky MBICTBI JKoHe (HeMece)
apaJac KalllbIKTaH >KYMBICTEI Oeariaey KesiHge
JKYMBIC OepYIIIiHiH aKkTici MBIHaAapAbl KaMTY¥a
THiC:

1) yakpITIIa >JKyMBIC KYPY Herisaepi;

2) e3aepiHe KaTBICTBI JKYMBICHI YaKBbITIIIA
OeAriZeHreH >KyMBICKepAepAiH Ti3iMi;

3) ocel icti yakpiTmia Oeariaey yIIiH
Heri3 ©O/AFaH iCTi >KOIO KYHiHEeH acHalThIH
SKYMBICTBIH Mep3iMi.

KampIKThIKTa >KYMBIC —icTereHi yIIIiH
eHOeKaKbI SKYMBICKepAiH Oizikriairine,
OpbIHAaAaTBIH >KYMBICTBIH Kypd4eaiairi MeH
camachlHa Kapall eHOeK IIapThiHJa >KoHe
JKyMBIC ~OepylliHiH akTiciHze Ke3jeATreH
JKYMBIC KOJAeMiH OpbIHJaFaH Ke3je TOABIK
KeJleM/e TeAeHy Kaxer [7].

3eprrey Heri3iHae KANIBIKTBIKTaH
SKYMBIC icTeyiH Keaecigel: KYIITi >KaKTapbIH
(Strengths), oaciz >xakrapsiH (Weaknesses),
MYMKiHAIKTepi (Opportunities) JKoHe
kayinrepi (Threats) xepceriaren SWOT-
Taajay >KacaaAbl [2-kecTede KopceTiareH].
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Kecte 2
KambikteikTarsl )XyMbeicTbiH SWOT Taagaynt
KYIITI JKAKTAPHI 0/1CI3 )KAKTAPbBI
Tamakka, KIiM-KeIleK TIeH casixatThl | Kerrreren Oacrrblaap JKYMBICKepAepi

YIBIMAQCTBIPYFa YaKbIT ITeH aKla KeTIeinai

KO3 aadblHaa OoJAraHAa HeMece KopreHJe
TBIHBIIITaAaAbl, OHBIH He icTen >KaTKaHbl
Typaabl apTBIK oriaap 0o0AMalAbI
(IICUIXOAOIMSABIK TYPFBLAA)

JKait raHa oHriMe, Iy HeMece OpPBLIHCHI3
KOHBIpayap MeH cypaKkTap TypiHJe adaHAaTaThIH
HIpceaep >KOK

Kyxarrapra »1eKTpoHABI TypAe KOaA KOIO.
Erep xyxaTTtapAbH Oopi nmppaaHABPHIAC],
04 eHAl MIHYC eMec.

JKymricra Gipeyain aysIpy caagapbiHaH, aypyAbl
KYKTBIPY KayIi TemeHaeliai. Meicaara, Tymay
HeMece KapamaibIM >KeJed PeCIrpaTOPABIK,
BUPYCTHIK MHpeKIMsIAap eHOeK oHiMAIAiriH Kem
aereHge 1-2 amrra inriHge exi ece ToMeHAeTeAl

OpinTecTepMeH >KoHe OACIIBIABIKIIEH KYMBIC
Maceaeaepi OoiibIHITa OeTre-OeT ceiidecyain
6oaMaybl

Tuimai Tycki ac. Tycki ac kesiHge ci3 o3iHi3aiH

JKyMBpIC TIeH >KaAaKbIHBIH TYPaKTbLABIFBIHBIH

KeKke  iciHi30eH/y¥l KyMBICTapbIMEH HeMece | SKOKTBIFBI

YUBIKTal a4achl3

Telegram, 3ym OailaaHBICTapBl >KYMBICTAFbI | bacIIBLABIK IIeH 9pinTecTep TaparbIHaH KYMBIC

CypakTapAbl JKedeaA KoHe TepeH TalKbllay | HOTIDKeAepi Typaabl Kepi ©Oaill1aHBICTBIH

Ka>KeTTiAIriH KaMTUAbI 0oaMaybl

JKakpra agamaapmer koOipek KapbIM-KaThIHAC TyThIHYIIBLAAPABI ©31H TaOy KasKeTTiAiri

/lpecc-KOATBIH JKOKTBIFBI, KUiMre akiia yHeMaey | KoMmmanmsHbH KOPHOPaTUBTIK eMipiHe
KaTbIlcIiay

KAVYIIITEPI MYMKIHAIKTEPI

Kommnrpiorepai maitgasdaHy MeH >KYMBIC icTeyaiH
JAeHcayAbIKKa Kepi acepi

JKyMbIcKa emmkiM Kedepri >KacamMaliabl, JKYMBIC
YaKBbITBIH 03 OeTiHIIe XXocapAay MyMKiHAiTi

Kertbip >KyMmBICKEpAepAiH 9ACi3 TeXHMKaABIK,
AarAbLAapbl JKYMBICTBI OaceHaeTei

Osiniy KipiciHe acep eTy MyMKiHAIri

YibIMAaCTBIPBLAFaH JKYMBIC OPHBIHBIH 00AMaybI
(ac ym ycreai emec, Tikeaell >XYMBIC YcCTeAi,
>KaKChIpak MOHUTOpP >KoHe DKpaHra Tikedell KYyH
COy/€eCiHiH TyCIIeyi JKoHe K0AallAbl TeMIepaTypa)

JKympicTl OipHerrre icrien ymracTeipa 6iay,
OipHerire >XyMBICTHI OipikTipe 6iay

VakpITIlla MHTEpPHETTIH, 9AeKTP KyaTbhlHbIH | backakaaasaH,eageH>KyMbIcicTey MyMKiHATI,

6oamaybl (KeHeTTeH e1lipce) SKYMBICTBI OTOACBLABIK MiHAeTTepMeH
ymractsipa 6iay

KopsoIThIHABI ImapTTapAbl HakThl OeArizemn aAblll >KoHe

KopeiThiHABLAQML  Keae, >KYMBICKEPAEP  0aapabl KaIIbBIKTaH >KYMBIC iCTey YImiH

TapallbIHaH Aa, )KyMbIC Oepyliidep TaparibiHaH
Aa KaIIBIKTaH XYMBICKA A€T€H KbI3bIFYIIIBLABIK
KYH CcaiiblH apThIIl KeAe >KaTKaHbIH aTall
OTKiMi3 Keaeai. JereHMeH, KalllbIKTaH >KYMBIC
icrey e©3iH-e31  TOpTINTI, KYMBICKepAiH
JKeKe  JKayallKeplIidiriH —TaJall — eTeTiHiH
JKoHe coliKeciHIle OdpiHe >KapaMailTbIHBIH
KepceTeai. KaIIbIKTBIKTaH >XYMBIC iCTeMTiH
JKYMBICKepAepMeH >KaHKaAAbl XKarjaiaapAbl
OoaapipMay  yIIiH >KyMBbIC Oepylridepre
eHOeK KaThIHAaCTapbIH, TOPTIIITi XKoHe OapAbIK

eHOeK IMapTeiHAA Oearizey KaxkeT. bya xoa
JKeTKi3iAreH KaIIBIKTaFbl >KYMBICIIEI MeH
JKYMBIC Oepyllli apachbiHAArbl KeaiciMagepain
OpPBIHAAAYBIH OaKblAayAbl XKeHiajeTeai.
KazakcraHaplK ~ 3aHHaMaHBIH  TaJall-
TapblH, COHAAl-aK KalllbIKTaH >KYMBIC >Kacay
caZachlHAAFBl  XaABIKAapaAblK  ToXKipmOeHi
ecKkepe OTBIPBHIIL, KAIIBIKTaH >KYMBIC icTey
eHOex
epesxeaepai eHIi3y OpbIHABI CUAKTBL:

OoIibIHIIIA IIapTTapblHa  KeJeci
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- JKYMBIC OPHBI (3KyMBIC Depy1Ili )KaagaraH
Oeame  (keHce) HeMece  >KYMBICKePAiH
TYPFBLABIKTBL >Kepi Hemece Oacka >KYMBIC
OpBIHAADHL);

- OKyMBIC OepylliHiH MiHAeTTeMeaepi
(GaiiaaHpic  KypaagapbiMeH — KaMTaMachl3
eTyre HeMece >KYMBICKepre oTeMaKkbl ToAeyTe
DallaaHBICTBI ~ apHabl  MiHAeTTeMeaepAi
KaMTUABI);

- )KYMBIC yaKbIThI JK9He AeMaAbIC (d4eTTeri
TOpTinTe  OeArideHreH, MKeMAi  >KYMBIC
YaKbITBIH Oeariaeyre 00aaabl);

->KYMBICKepAiHMiHAeTTepi (3KYMBICKePAiH
TOABIK Aaya3bIMABIK cUIIaTTaMachlH
93ipaey, TOABIK >KayallKepIidiK Typaabl
mapT >kacay, OocekeaecTikke >X0a Oepmey
Typaapl IIapT >Kacay, >KyMbICKepre OepiareH
MYAIKTi naiigaaaHy TopTiOiH aHBIKTay >KoHe
IIBIFBICTapAbl OeAridey YCBIHBIAAABL, KasKeT
0oAfaH >Kardaija oAapAbl IIEKTeY);

- Kayilcisgik >koHe eHOeKTi Kopray
(>xaAmpl TOPTINITE HYCKAYABIKTap MEH OKBITY,
SKYMBIC OpPHBIHBIH €peKIIeAiKTepiH eckepe
OTBHIPBII, KAIIBIKTaFbl JKYMBICIIBLAAPFa eHOeK
KayiIcizAiri >koHe eHOeKTi Kopray OOJBIHIIIA
apHaiibl HYCKayABIKTap YChIHbLAAAbI);

- OKYMBIC YyakbIThIH Oakblaay TopTiOi
(KyHAeaiKkTi/anTaABIK ecemTep, OearizeHreH
yakpITTa OalldaHbICKA IIBIFYy, TEeXHUKAABIK
DallaaHpIC KypaagapblH IIalijadaHy >KoHe
1.0.);

- SKYMBICIIBIAAPABIH ~ MEAUIIMHAABIK
TeKcepyJeH oTyi, ©HJipicreri >KasaTalibIM
OKMFaJapAbl  Tepremn-Tekcepy,  OAapAbIH
0iAiKTiZiriH apTTHIPY, KaliTa Jaspaay >KoHe
T.0. Moaceaesep. Oa yIIH KOAAaHBICTAFEI
3aHHaMaHBI JKeTiaAipy OOMBIHINIA 94i Ae Kell
SKYMBIC iCTey Kepex.

Kymrpickepaepai
peXumine  KOIIipy
KYMBICKEp — YIIiH  ge,
yUrH ge  eHOeKTiH OCbl  HBICAHBIHBIH
apTHIKIIBIABIKTAPEl ~ MEH  KeMIIiAikTepiH
aHBIKTay¥a MYMKiHAiK Oepai. CoHbIMeH KaTap
eHOeK KaTbhlHacTapbhlH peTTeyre OailAaHbICThI
MaceJedep a3 eMeC eKeHAiriH aHrapAbIK.
©eMJeri JKyMbICIIeH KaMTy AblH HbICaHAapbIH

KaIITBIKTaH
caljapbiH  Taajay
JKYMBIC — Oepyri

SKYMBIC

3aHHaMaAblK  peTTeyJeri  MHHOBaLusAAap
3aHHaMaHBIH KeMIIiAiKTepiH >KOIOBl Kepek
JKoHe eHOeK KaThlHacTapbhlHAA — XaABIKTHI

JKYMBICIIEH KaMTyAbIH >KoHe aKIIapaTTbIK-
KOMMYHUKaLIMIADBIK TEeXHOAOTIMIAaPpAbL

naijaaaHy/AblH MKeMA1AiTiH
MYMKiHAIK Oepeai.
KyprisiareH caAbBICTHIPMAABI-KYKBIKTBIK
3epTTey  KaIIBIKTBIKTAH >KYMBIC icTeyai
peTTelTiHXXoHe 9pKiMHIHeHOeKOOCTaHABIFbIHA
KOHCTUTYLVSABIK, KYKBIFbIHA Kemiaaik
OepertiH, ©3iHiH eHOekKe KabileTTiairine 611AiK
eTy KYKBIFBIH KaMTaMachl3 eTeTiH, eHOeKTiH
KBI3MeT Typi >KoHe KaciOiH TaHAay KYKBIFBIH
OepeTiH 3aHHaMaHBI >KeTiAAipyAiH Herisri
OarpITTapbIH aHBIKTayFa MYMKIiHAIK Oepai.
bipinmrigen, yitae >KyMbIC icTey Ke3iHJe
eHOeK IIapTHIH >Kacacyfa OacbIM KYKBIKTBI
OexiTy OortbiaIa beaapycs PecriybamkaceiHbIH
TaXXipubeci mporpeccuBTi 00ABIIT KOpiHeai.
Exinmmigen, SKYMBIC OepyIiHiH
KaIIIBIKTBIKTaH >KYMBICIIBIHBIH IIBIFBIHAAPBIH
oTey  JKOHiHJeri  MiHJeTTepiH  peTTeyre
apHaAfaH  HOpMaJapablH  ic  Xy3siHge
KOAJAQHBIAYBIH, —aTall  aiTKaHAa >KYMBIC
OepylIiHiH  >KYMBICKepre  KOMIIBIOTEPAiK
TeXHUKaHbl, OallaaHpIC KypaajapbiH Oepy
MiHZeTiH Oakblaay KaxkeT. Erep >KxymbIckep o3
KOMMYHUKaINs KypaadapblH IaiijadaHaThiH
0oaca, OHga >KYMBIC OepyIli >KyMBICKEpPAiH
IIBIFBIHAAPEBI ©TeyTe MiHAeTTi. MyHnaait Hopma
JKyMBICKepaiH EHOeK KoaeKciHiH HOpMachIH

apTTHIpyFa

TOABIFBIMEH  caKTall, KaMTaMacbhl3 eTyai
SKYKTEMAL
YririnnriaeH, SKYMBICKepAepPAiH

AEHCay/BIFBIH KOpFay >KoHe OFaH 3aMaHayu
KOMIIBIOTePAiK TeXHMKaHBIH dcepi OOMBIHIIA
Maceleaep OJaH opi 3epTreyaep Kyprizyai
KaxxeT eteai. Eypora eagepiniH Toxipuoeci
JKYMBIC OepyIIiHiH KaIIBIKTBIKTaH >KYMBIC
iCTeNTIiH XXYMBICKepAEPAiH A4€HCayABIFEl YILIiH
JKayalThl eKeHiH, COHJali-aK KaIIbIKTHIKTaH
SKYMBIC iCTeNTiH SKYMBICKepAepAin
AeHcay/ABIFbIHA Tepic acep eTyiHe >Kayal Oepyi
KepeK eKeHiH KopceTeai.

EnOex >xoHe aemaablc peXumiH Oyay.
KoaaanpicTarsl KasakcTaHABIK 3aHHaMa Oya
MaceJere TBIM AuOepaaAblK Ke3KapaclleH
Kapaiiapl. Keitbip eagep KasipaiH e3iHge
KaIIBIKTBIKTaH >KYMBICIIBIHBIH DA€KTPOHADIK
xabapaamaaapra, XaTTapra SKYMBICTaH
TBIC yaKBITTa >Kayall Oepmey MYyMKiHAIri
KapacThIpaThiH «JeMaaAblC peXuMiH Oysday
KYKBIFbIH» OeKiTeai, SFHU XYMBICKep 24 caraT
OaitaanpicTa O0OAyFra MiHAETTI eMec.

TepriHigeH, KaIIBIKTHIKTaH eHOeK eTy
caZachlHAA XXYMBIC iCTeNTiH >XyMBICKepAepAiH
KYKBIKTBIK MJEHMeTiH apTThIPy OOibIHINIA
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TopOMe >KYMBICTapBIH >KYPri3yAiH MaHBI3bI
30p. [leteagix  Taxxipubewi Taaaay
Heri3iHAe KaIIBIKTBIKTaH >KYMBIC iCTeNTiH
JKYMBICKepAepre apHaAfaH >KaJblHaMaAapAbl
93ipaeyAi ycbIHyFa 004aaabl.

Kasakcrangarpl KaIIBIKTBIKTaH >KYMBIC
iCTeMTIH >KyMBICKepAepaiH eHOerin perTey
Ka3aKCTaHABIK KYKBIK KOAJaHy ITPaKTMKaChIH
Talday >KoHe IIeTeAAik ToxKipmuOe HerisiHae
OipTiHAeI JKeTiaAipyAai KaXKeT eTeai.
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MN.H. TycTukOaes
Espasuticxuii nayuonaronviii ynusepcumem umenu /A.H. I'ymuresa, Acmana, Kasaxcman

AucTaHioHHas padoTa: Mpo0aeMbl 1 0OCOO€HHOCTI IPaBOBOIO pPeryAupOBaHIsI
B Kasaxcrane n 3a pyGexxom

Annoranus. B cratbe paccMOTpeHO IIpaBoBOe peryAmMpoBaHMe AUCTaHLIMOHHOTO TpyJa B
Kasaxcrane n 3a pybesxxom. AucraHiinmoHHble (POPMBI 3aHATOCTY Ha CETOAHAIIHUII A€Hb HaXOAATCS B
cpepe TPUCTaABHOTO BHUMAaHMS KaK PasBUTHIX, TaK ¥ pa3BUBAIOIINXCS CTpaH. B craThe mpoBeseH aHaau3
Ka3aXCTaHCKOTO 3aKOHOJAaTeAbCTBa IO AMCTAHI[MOHHOMY PpeXUMy pabOTHl, pacCMOTPeHHI IOCAeAHIe
U3MEHeHMsI B TPYAOBOM 3aKOHOAATeAbCTBe Pa3AMYHBIX CTPaH, CBsI3aHHbIe C AMCTaHI[MOHHON 3aHATOCTLIO.

ITpeaMeTOM HacCTOAIETO WMCCAeAOBAaHUSA ABASETCS AVICTAaHIVIOHHBIN Tpy4. Llean mccaeposanus -
BBIABAEHNUE CITeNM(PUKM  AUCTAHIIMOHHOTO TpyJa, OIpejeleHNe ONTHMMaABHOTO CIIOCODa  ero
peryauposanns B Pecnybanke KazaxcraH, a Takke Ipeaao>KeHue CIIoco60B 0pOpMAEeHNsI OTHOLIEHNUI]
MeXAy CTOPOHaMM AMCTaHIIMOHHOTO TpyJa. 3ajauM MCCAeA0BaHUA: OXapaKTepU30BaTh OTANYNTEAbHEIE
9epTH AMCTAHIIMOHHOTO TPYy/Ja, BRIABUTH €TO MPeuMYINecTBa M HeJOCTaTKM; U3YIUTh MeXK/AyHapPOAHBIN
OTIBIT B 061aCTU IIPaBOBOTO PETYANPOBAHUS AVICTAHIIIOHHOTO TPYAa; OIpeAeANnTh ONTUMaABHBIN CIT0co0
PeryAnpoBaHus OTHOITIEHNII TPU AMCTaHIIMOHHOM TpYyAe.

BoisiBaeHB! 1IpOOAEMBI TPYA0BOIO IIpaBa, Kacalollyecs peryAnpoBaHMs AMCTaHIIMOHHON paboThI,
a TakXe IPUYMHEI, MpUBeJIIe K HeoOXOAUMOCTU M3MeHeHUs TPYAOBOTO 3aKOHOJAaTeAbCTBAa B YacTU
MCTI0AB30BaHNS HeCTaHAAPTHEIX popM 3aHaTOCTH B Kaszaxcrare.

Karouesble caoBa: paboTHMK, paOoTa BHe MecTa paboOTh paboTojaTeAsl, AMCTaHIIMOHHAs padoTa,
KOMOUMHIpPOBaHHas AVICTaHI[MOHHAs padoTa, rpaduK pabOTHL.

L.N. Tustikbayev
L.N. Gumilyov Eurasian National University, Astana, Kazakhstan

Remote work: problems and features of legal regulation in Kazakhstan and abroad

Abstract. The article considers the legal regulation of remote work in Kazakhstan and abroad.
Distance forms of employment today are in the area of close attention of both developed and developing
countries. The article analyzes the Kazakh legislation on remote work, considers the latest changes in the
labor legislation of various countries related to remote employment. The subject of this study is remote
work. The purpose of the study is to identify the specifics of remote work, determine the optimal way to
regulate it in the Republic of Kazakhstan, as well as to propose ways on formalizing relations between
the parties to remote work. Research objectives: to characterize the distinctive features of remote work,
identify its advantages and disadvantages; study international experience in the field of legal regulation
of remote work; and determine the best way to regulate relations in remote work. The problems of labor
law related to the regulation of remote work, as well as the reasons that led to the need to change labor
legislation in terms of the use of non-standard forms of employment in Kazakhstan, are identified.

Keywords: worker, work outside the employer’s place of work, remote work, remote combined work,
work schedule.
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IIpaBoBOe peryanpoBaHe cMapT-KOHTPaKTOB

AnnoTarms. B cmamve paccmomperivl Hekonopuvie acneknivl npasosoz0 pezyAuposaHisl
CMAPM-KOHMPAKMO0s, Npuodpemarouux 6cé 00AbILYIO0 AKMYAALHOCHb C  pPaA3EUMUEM
unPopmavyuorHvx mexroroeuti. [1odpo0Ho uccaedyemes 3aK0H00aMeAbCNEO0 U 10PUIULECKUTE
onvim 3apydexHulX CHpan no 3AKAIOUEHU0 U UCHOAHEHU0 «YMHOLX 002060p0o6». Kak
U36eCHINO, 6 HACHIOSULee 6peMsl CYU,eCHIBYen HeCKOAbKO Cnoco00s uHmezpayu cmapm-
Kkonmpaxma 6 coeaxu. Camoil aKmyarvbHol M00eAbio 3AKAIOUeHUS CMApm-KOHMpaKma
SI6ASENCS CMEULAHHAS MOOCAD, NOAOKUNIEALHDIE CMOPOHDL UCHOAL306AHUS 0AHHOIL PopMbL
AHAAUSUPYIOMCA 6 COOMGEMCHIBYOULUX HOAOKEHUAX cmamvu. B céoto ouepedv, cama
ropududeckas npupoda 0arHozo 6uda 002060p06 Gbl3LI6AENT 6 UUSUAUCHIUUECKOL cpede
0KUBAEHHDIE CHOPYL, U0 0eMOHCHIPUPYION PASAUUbIE MHEHUS, npusederHble 6 Canive, no
paccmampusaemoii meme. He svisvieaen comrenii, Ymo noscemeciroe pasumue cmapmi-
KOHMpaxmos 6 OAuxatiuiem Oyoyuem MOXen CYU,ecteerto nomouv 6 YMeHbileHuu
pUCK06 OASl CHIOPOH 002060pd, UCKAIOUUTD U3 PbIHKA HE0OPOCOSECHIHBIX UCNOAHUMEARIL U
1OCMAGUAIKO6, 4 TAKKE NOKAXKeM P Opyeux npeumyuecis.
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BBeaenmne

B peryaumposanum mnpasooTHOIIeHUi1 B
cepax aBTOMATU3MPOBAHMUS (PUHAHCOBBIX
ycAyr, K KOTOPBIM  MOKHO  OTHeCTU
KpeAUTOBaHNe, UIIOTEeKY, CTpaxoBaHMe I T.4, a
TaK>ke B TOCyJapCTBeHHBIX CepBICaX, BKAIOYas
IIpoBeJeHNe pa3ANdHOIo poja rOA0COBaHMIA,
BBIOOPOB, yueT 40KyMeHTOODOpOTa, MOCTaBOK
U XpaHeHUs OcoOyI0 pOAb M MeCTO CTaAu
3aHMMaTh CMapT-KOHTPakThl. B TO ke Bpem:
IIpakTMYeckoe  pacIpocTpaHeHMe — CcMapT-
KOHTPaKTOB eIlle He BLI3Bad0 pa3paboTKy u
co3gaHue eAMHON KOHLIeHI[UM IIPaBOBOIO
peryAnpoBaHmus AaHHOTO OOBLeKTa M3Yy4eHI,
HO Aake eAMHOI TepMIHOAOTUI.

B mnayke yxe cymecTByer MHOXeCTBO
II0AXOA0B K M3YYEHHUIO IPaBOBOM IIPUPOABI
«YMHBIX» KOHTPaKTOBUIIPeAA0KeHbI BapUaHThI
UX MPaBOBOIO PeryAMpOBaHNs, KaKAbI U3

KOTOPBIX, De3yCA0BHO, 3aCAY>K1BaeT BHUMaHISI
U  JaAbHeNIel  pa3paboOTKM, ITOCKOALKY
CMapT-KOHTPakT  UMeeT  MHOTOTPaHHYIO
CTPYKTypy. I'0BOpsT O CAOKHON cucTeMe, MEI
UMeeM B BUAY KauyeCTBEHHO HOBBLINI YPOBEHbL
yHKITMOHMPOBAHNS CMapT-KOHTPAKTa,
IIpU KOTOPOM TeXHUYecKas COCTaBASIONIasl
HaKJAaABIBAETC Ha TPaAUIIMOHHBIE BUABI
IIPaBOOTHOIIEHNIA.

Ilea» wuccaeaoBanust -
IPOaHaAu3UpPOBaTL  AMAIla3oH  MO3ULIMIA
B OTHOLIEHMM  I[paBOBOIO  XapakTepa
peryanpoBaHms CMapT-KOHTPAKTOB u
IePCHEeKTUB €ero UCIO0Ab30BaHUs B TIpaxK-
AaHCKOM oDopoTe.

U3yduTo u

MeToaoaorusi mccaeA0BaHIS -
DMIIMPUYECKe METOABI MCCAeAOBAHIL
(HaOar04eHMe, CpaBHEHIe); TeopeTIdecKle

MeTOAbl WCCACAOBaHVIA (aHa/lI/IS n CUHTE3,
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I1pasosoe pezyruposariue cmapm-KoHmpaxmos

UHAYKOMS M A@AYKIIMS, BOCXOXKJEHMe OT
abCTPaKTHOIO K KOHKPETHOMY U Ap.).

OOG6cyxaenne

Nayyenne 3apy0e>KHOTO OIIbITa
IIPaBOBOTO PETYANPOBAHIL CMapPT-KOHTPAKTOB
AeMOHCTpUpyeT TO, 4YTO U B MUPOBOI
IIpaKTUKe HeT eAVTHOTO IT104X0Aa K IOHMMaHUIO
KaK caMOil HpUPOABI CMapT-KOHTPAKTOB,
TaK UM UX IIPaBOBOTO peryAmpoBaHusA. Tak,
3aKOHOAaTeAbCTBO PpaHINM He COACPIKUT
AepUHUITUIO CMapT-KOHTPAKTa, TeM He MeHee,
9TO He MCKAIOYaeT HCII0Ab30BaHME CMapT-
KOHTPaAKTOB IIPY 3aKAIOYEHNN U VUCIIOAHEHUN
caeaok. HecMoTpss Ha OTCyTCTBME eAVHOTO
mogxoda K IIOHMMAHMIO CMapT-KOHTPaKTa,
MO>KHO BBIA€AUTDH ABa TAABHBIX II0AXOAA BO
dpaHITy3CcKOI I0pUANYECKOl AOKTpuHe. Bo-
IIepBLIX, CMapT-KOHTPAKT AaeT BO3MOKHOCTb
COCTaBAATH AOTOBOP IIPAMO B IIpOrpamMMe
Oa0kuyertHa 0e3 HeOOXOAVIMOCTHU 3aKAIOUEeHIIs
AOTOBOPOB B «uamgeckom wmupe» [1].
Apyroit moaxoa OasupyeTcsi Ha TOM, 4TO
CMapT-KOHTPAKT He SBASETCSI KOHTPAKTOM,
aoropopoM. CoraacHo emy, cMapT-KOHTPaKT
SBASIETCA  «KOMIIBIOTEPHONM  IIPOTPaMMOIL,
HasHaueHMe  KOTOPOM  3aKAIOuaeTcsl B
aBTOMaTU4YeCKOM O(pOpMAEHNN, UCIIOAHEHUN
U IpeKpalieHny Kakoro-anodo gorosopa» [2].
Kak oTmeudaercs B Mccael0BaHUAX, CMapT-
KOHTPaKT — «9TO He 40TOBOP, a KOMIIbIOTepHasl
IporpamMma,  KOTOpasl  aBTOMaTU3UpYyeT
oIpeje/eHHble 0OOCTOATeAbCTBA, OCHOBLIBASICH
Ha aaroputMme «ecan..., to» (If.. Then) [3].
Taxum o0OpasoM, cMapT-KOHTPaKT KakK OBl
«HaKAaABIBAaeTCs» Ha Tpa’kAaHCKO-IIPaBOBOI

AOTOBOp, oODecreumBas €ro 3aKkAlO4eHMue,

VCHOAHEeHNe n peKpanieHne, T.e.

COTIPOBOXKAAET €T0 peaau3aniio.
lnTepecHbBIM  IIPeACTaBASETCA  OIIBIT

peryanpoBaHus IPaBOOTHOLIEHNIA I10 IIOBOAY
cmapT-KoHTpakTaBCIHIA.Cdepanmpumenenns
cmapT-kKoHTpakToB B CIIMTA mmpoxas, B Heil
ITOKPBITEL ¥ YaCTHOIIPaBOBBIE, U ITyOAMYHO-
IIpaBOBbIe MHTEPeChl, a UMEHHO: peaaun3ariisl
IMQPOBBIX  aKTWBOB; BBIITYCK ITMQPPOBBIX
LIeHHBIX OyMar; 1jeroyka IOCTaBOK CBIPbs 40
cOpITa; cucTteMa yuyeTa AOKYMeHTOOOOpOTa
1 AeA0BOro o0opoTa A4s IPaBUTEAbCTBA;
perucrpanus HeABVKMMOCTY; yIIpaBAeHUe
naenTuduKkanmuern u 0Oe30IacCHOCTBIO IIpU
oOpamieHnyu ¢ IHepPCOHAaABHBIMM JaHHBIMMU.

B orcyrcteue B CIIA  ¢easepaabHOro
AOTOBOPHOIO IIpaBa, a TakXe (pelepaabHOTO
aKTa, yCTaHaBAMBaIOIIero ooIye MoA0XKeHs
peryanposaHmnsa ~ OAOK4YeliHa M CMapT-
KOHTpaKTa,  COOTBETCTBYIOI[M€  BOITPOCH
0.10KJEITH-TeXHOAOT U OIpeAeAsIOTCs
3aKOHOgaTeabcTBaMu InTatos [4]. B psae
LITaTOB CMapT-KOHTPAKT IIPU3HAH OOBIYHBIM

aoropopoM. Tak, coraacno Blockchain
Technology  Act  (Maaumoiic),  cmaprt-
KOHTPAKT «OIlpejeAsieTcss KaK KOHTPaKT,

3aIlMICaHHBIN KaK 9DAEKTPOHHBIN JAOKYMEHT,
KOTOPBIN MOXKeT OBITh IIPOBEPEH C IIOMOIIIBIO
OaokueitHa». B ®TOIl  MHTepnperanun
CMapT-KOHTPAKT sBASETCS TPaAVLVOHHBIM
AOTOBOPOM, 3allMICAHHBIM M VCIIOAHSEMBIM
rocpeActsom 0OaokueitHa [5]. B HekoTopsix
IITaTax CMapT-KOHTPaKThl He IIPU3HAHBI
AOTOBOpaMM, a OIlpeAeleHbl KaK OObIYHBIe
KOMIIBIOTepHBIe IIporpamMMbl. B wactHOCTH,
B /lyusuaHe CMapT-KOHTPaKT OIIpeAeAseTcs
KaK «IIporpamMma, ylpapasgemMas COOBITUSAMI,
KoTOpas (QYHKIMOHMPYET Ha OCHOBaHUMU
pacIpeseAeHHOro,  JAelleHTPaAu30BaHHOTIO,
pa3AeAeHHOro U BOCIIPOM3BOAVMOTO peecTpa
U TI03BOAseT XPaHUTh aKTUBBI U COBePIIaTh C
HUMU TPaH3aKLUM 4epe3 COOTBETCTBYIOIINIA
peectp» [6].

B Wraaun, amaupymomein B ob6aactu
IIPaBOBOTO  peryAMpoBaHmUsA  HMPPOBBIX
TeXHOAOTINIA, 3aKOHOAATeAb uMeer
cxoxyro nosunuio [7]. CoraacHo 3akoHy
O  paclpeseaeHHOM  peecTpe,  CAEAKH,
COBepIIeHHBIe C IIOMOIILIO  TeXHOAOTUHU
pacrpegeaennoro peecrpa (DLT), oayuaror
IOPUANYECKYIO CMAY B MOMEHT perucTpanun

n 0Oe3 1OCAeAyIOIIero  HOTapMaAbHOTO
YAOCTOBEPEHIIA. DKCHepTsl roAaraior,
gyto UMraamss  mbITaeTca  «Aeraam3oBaTh

TPaH3aKIUU C UCIOAb30BAaHUEM TeXHOAOTUN
pacrpeeAeHHOTO peecTpa, YTOObI MCKAIOYUTD
HOCPEAHNKOB ~ MAM  LeHTPaAM30BaHHbIe
yupexdenus ceprudukanum» [8]. 3akon
0/, paclpejeAeHHBIM PeecTpOM IIOHMMaeT
«TeXHOAOTUM u nH(popMaIIOHHbIe
POTOKOABI, MCIIOAL3YIOIINE pa3jeleHHbIe,
pacrpeseaeHHbIe, BOCIIPOV3BOAVIMEbIE
U  OAHOBPEMEHHO AOCTYIIHBIE  PeecTpH,
AelleHTpaAu30BaHHble ¥ 3amnudpoBaHHbIE,
KOTOpBIe MIO3BOASIOT PerucTpupoOBars,
YAOCTOBEpPsITh, OOHOBAATH M XPaHUTDh AaHHEIE,
He3aBICUMO OT TOT'O, 3aIlIM(POBaHbl OHU MAN
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HeT, ¥ KOTOpble He MOTYT ObITh M3MEHEeHbI AN
rnoaaeaassl» [9].

Ecan paccmaTpuBsaTh 3aKOHOAATEABCTBO
0AMKHero 3apyOesXbs, MHTepec MpeAcTaBAsIeT
AeQUHMIIMSA  CMapT-KOHTpakTa, B IIYHKTe
9 Ilpmaoxenms 1 Jexpera Pecrydankn
beaapycs No 8 or 21.12.2017 «O passutum
nnQpoOBOMl  DKOHOMUKI».  3aKOHOJaTeab
IIOHMMAaeT ero KakK IIPOrpaMMHBIN  KO4,
Ipe/Ha3HaYeHHbI 4451 (PYHKIIMOHMPOBAHIS
B peecTpe 040KOB TpaH3akiuii (DaokueiiHe),
MHOW pacrupejeleHHON MH(POPMAaIMOHHOM
cucreMe B LeAdX  aBTOMAaTU3MPOBAHHOTIO
COBepIIeHN s U (11A1) UCIIOAHEeHN s CAe 10K A100
COBepIIeHMs] MHBIX IOPUANYECKM 3HAYMMBIX
AENMCTBUIL.  3aKOHOJATEeAbCTBA  OCTAABHBIX
crpan  CHI, peryanpyomux nmudpossle
aKTUBBI, He cogep>KaT OIpeJeAeHnil cMapT-
KOHTpaKTa.

3HaYMMBIMU IIpeACTaBAAIOTCSA
1CCAeAOBaHMS, COTAacCHO KOTOPBIM CMapT-
KOHTPaKT MOXKeT IIpeACTaBAsATh U3 cedsa Kak
rpa’k4aHCKO-IIPaBOBOI1 4OTOBOP, TaK I CIIOCOD
3aKAIOUEHMSI U UCIIOAHeHus aorosopa. Tak,
B TepMaHCKON IOPUANYECKON AUTeparype
ecTb MHEHMe O TOM, YTO HpPOTpPaMMHBIN
KO/, IpeAcTaBAseT COOOM S3BIK M3A0KEHUs
YCAOBUIL A0TOBOPA, 3aKAI0U€HHOTO CTOPOHaMI,
a BOJAEU3DbSABAEHNE CTOPOH BHIPAXX€HO Ha
apyrom sspike. Otmernm, uro I'epmanckoe
rpa>k4aHcKoe yAOXeHue rapaHTupyer
cB0DOAy BBIOOpa sI3BIKA M3AOXKEHUs TeKCTa
AOTOBOPOB, COOTBETCTBEHHO, TaKOll CII0CO0
3aKAIOUEHMSI AOTOBOpa ABASETCS 3aKOHHBIM.
Hemenkux wuccaeaosatesenn moagepKaau
¢ppanmysckme yuensle, yrsepKaas, 4TO CMapT-
KOHTPAKT IIpeACTaBAseT cO0O0M I0pUANIECKYIO
CAe/Ky, IepeBeeHHYIO Ha MH(POPMaIIVIOHHBII
a3bIK [10]. B aurteparype yTBep>kaaercs, 4To
040KUelH KaK TeXHOAOIus, paboTaiomas I1o
MeTOAY pacIpeeAeHHOIO peecTpa, «M3MeHsIeT
cnoco® HanmMcaHus IIPUAOXKEHMs uepes
HOBYIO (POpPMY S3BIKOB ClIeHapueB, KOTOpble
MOTIYT IIPOrpaMMMpPOBaTh OM3HEC-A0TUKY Kak
«YMHBI€» KOHTPAKThl, KOTOpPbIE€ IIPUMEHSIOTCs
Ha Oa0Kkuerine» [11].

IlpeasaraeTcs  HECKOABKO  CIIOCOOOB
UHTerpalluiy CMapT-KOHTpakKTa B cAeaky: 1)
U3A0XUTh Ha A3bIKE IPOrpaMMUPOBAHUS —
COCTaBUTh JOTOBOP B IIPOIPaMMHOM KOJg,
0Oe3 Kommy Ha ecTeCTBeHHOM  s3BbIKe; 2)
AyO0auposaHne — Korga JOTrOBOp COCTaBA€H

B IIPOrPaMMHOM KOJ€ M MMeeT KONMIO Ha
€CTeCTBeHHOM s3bIKe; 3) CMeIllaHHas MOAeAb —
KOrga AOTOBOP COCTaBA€H Ha €CTeCTBeHHOM
SA3bIKe, IIPM DTOM 4YacTh €ro IOJAO0XKeHMII
3apuKCHpOBaHa B IPOrpaMMHOM KOJe.

[locaeansass  Mogeab  1O3BOAsIeT B
aAropuT™Me CTOpOHaM 3apuKCcUpoBaTh
NOpAAOK OIpeJeAeHNs IIeHbl U TPUITepPH,
3aIIycKaloIue I11aTEX. OcrazapHbie
IoAoOXKeHus (B TOM  4Ymucae, IMOPAAOK
paspemienus ~ CIOpOB,  3aBepeHus 00
00CTOATeABCTBAX, OINMCAHMEe TOoBapa WAU

Aenictuss  npm  popc-Maxkope U T. IL.)
0pOpPMASIOTCS B AOTOBOPE Ha €CTECTBEHHOM
s3bIKe [12].

Wrak, ecan «yMHBII» KOHTPaKT — 40TOBOP,
CyIIeCTBYIOInii B ¢opMe IIPOrpaMMHOTO

KOJa, TO OH, OyAyuM WMILAeMeHTUpPOBaH
Ha 1aatopme  Oa0K4eliHa, oOOecreunT
aBTOHOMHOCTD n CaMOMWICITOAHMMOCTD

YCAOBMII AOrOBOpa IO HacCTyIIAeHUM 3apaHee
olnpeJeleHHBIX B HeM oOcrosATeancTs [13].
VMnTepecna 1o3MIus, COTAacHO KOTOpPOIA
CMapT-KOHTPAKT — «ocobast popMa 40TOBOPa,
a TakXe  COBOKYIHOCTb  CIeIlMaAbHBIX
IIOPs14KOB U CIIOCODOB 3aKAI0UeHNs A0I0BOPa,
OCyllecTBAeHNs  IIpaB M MCIOAHEHU:
00sI3aHHOCTE CTOpOH, HIpeKpaleHns
AOTOBOPHBIX OTHOIIIeHUTI» [14].

3a4acTylo nccaegoBaTeAsIMU OTMedaeTcs
HEe3aBMCUMOCTb CMapT-KOHTpPaKTa OT IIPaBOBOIA
U CyAeOHOM CHUCTeMBI TIOCyJapcTBa, YTO
O3HauaeT HellOHMMaHIe IIPaBOBO ITPUPOALI
AOTOBOPOB ¥ MA€aAU3alUIO TeXHOAOIMIL
IToguepkHeM, 4YTO IIpaBOBOe oOOecIeyeHue
JCIIOAHEHNsI  AOTOBOpa, OCODEHHO  ero
HPUHYAUTEAbHOE MCIIOAHEeHMe, HaIpsAMYIOo
3aBIUCUT OT IIPABOBBIX MEXaHNM3MOB, B T.4.
npuHy>KAeHns [15].

Boas Ha cosepmienme cgeakm MoXKeT
OBITh BBIpa’keHa YCTHO, IIMCbMEHHO - Ha
Oymare maAM Ha WHOM MaTepualibHOM
HOocKTede MH(POpPMAaINM, Ha AI0OOM S3BIKe,
AT00BIMU CUMBOAAMU, O3HAYaIOIUMU
caoBa u BRIpakeHmsA. Her mnpersarcrsusd
AASL 3a0UCU BOAEU3BABAEHUS] C ITOMOIIBIO

KOMIIBIOTEPHOIO  KOJa Ha 9A€KTPOHHOM
HOCHUTee. CaeaoBaTeabHO, «KorJa
BOAEU3bsIBAEHNE 3allliCaHO C  IIOMOIIIBIO

KOMIIBIOTEPHOTO KO/, KOTOPBI MOXeT OBITh
repeBejeH B yeA0BeKouuTaeMyio popmy ando
C IOMOIIIHIO KOMITBIOTEePa C COOTBETCTBYIOIINM
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IIpOrpaMMHBIM  oDecIleyeHmneM, AmndO ¢
nomompio IT-crienmaancra (9Kkcreprusa), To
HeT OCHOBaHMII He TPU3HaBaTh KOMIILIOTEPHYIO
IporpaMMy 1AM KOMIIBIOTEPHBI  (aiia
¢opmoit gorosopa» [16].

Taxxe B AurTeparype oOTMedaeTcs, 4TO
CMapT-KOHTPaKT MOXKeT paccMaTpUBaThC B
KauecTBe 40Ka3aTeAbCTBa 3aKAI0UeHNs KaKOTo-
AnbO AOroBOpa M TeXHUYECKOTO IopsJAKa ero
ncroanenus [17].

Vcrmoan3oBaHne cMapT-KOHTpakTa odec-
IeurBaeT  aBTOMaTM4ecKoe  JCIIOAHEHIe
CoraalleHni CTOPOH B TOYHOM COOTBETCTBUMU
C IUX IIepBOHAYa/AbHBIMI HaMEepPeHUsAMN U
1103BOAseT B TaKOM >Ke aBTOMaTUM4YeCKOM
pexnme 9(pPeKTUBHO pearnpoBaTh Ha CAydan
HapyIleHus yCAOBUII AOroBOpa CTOPOHaMI.
He mnoaarascp Ha 4eCTHOCTb KOHTPareHTOB,
«TeXHOAOTMYecKIe CYCTeMBbI Ha CeroAHAITHIIA
MOMEHT BpeMeHU BHeApSIOTCA C TaKUMU
CBOJICTBaMM, KOTOpBIe OyayT oOecriednBaTh
HeoOXOAVIMble TapaHTNI JaXke B cAydae, ecAn
Aa’ke CTOPOHBI YMHBIX AOTOBOPOB IIOBEAYT
ce0Os1 HewecTHO» [18].

Coraacumcs, 9TO IpUMeHeHue
NPUHIIUIIOB  KOHTPAKTHOTO  IIpaBa, B
T.4. B YacTu paspelleHus CIopoB, He

ucye3aeT C MOSABAGHNEM CMapT-KOHTpakKTa
[19]. Ho mockoapky Bce TpaH3akIuu
IIOATBEPXKAEHbI  CUCTEMOI], CTOpOHaM He
norpeOyeTcs IpeACTaBAsATh AOIIOAHUTEAbHbIE

AOKa3aTeAabCTBa - CyAbll MOIYT IIOAYYUTD
AOCTyIl K 3alMciaM  MCIIOJAHEHMsS  CMapT-
KOHTpaKTa U IIOHJIATb KaK XpPOHOAOIUIO

COOBITUII, TaK ¥ Ha KaKOM 9TaIle, KeM U KaKoe
HapymeHue Obla0 gomyieHo. boaee Toro,
MOXKHO IPegyCcMOTpPeTh MHOIOCTYIIeHYaTyIO
cucreMy oOecriedeHNsl UCIIOAHEHIsI 40TOBOPa.
A UMEHHO: MOXKHO BKAIOYUTL YCAOBUE
AOTOBOpa O TOM, YTO HpU OOHapPy>KeHUM
HeKauyeCcTBeHHOIO ToBapa I BHECEHUU B
CUCTeMYy CMapT-KOHTpakKTa AOKYMEHTaAbHOTO
MIOATBEPXKAeHUs 00 HTOM COOTBETCTBYIOIIAs
CyMMa geHer Ha DaHKOBCKOM cueTe MpoJaslia
Oyaer 3abaokmpoBaHa. 3aTeM C IIOMOIIBIO
CHCTeMBl ~ MHTeAAEKTYaAbHBIX  ITOACKA30K
IIPOIMCBIBAETCs aBTOMATUYECKUil aATOPUTM
paspemienus pasHOraacuii. OTU  CTyIIeHU
oOecriedeHmnsl MCIIOAHEHMS AOroBOpa  He
YCTPaHSAIOT, HO 3HAUYMTEABHO COKpalaloT
KOAMYEeCTBO CIIOPOB U OOpaIeHuit B Cy4 AN
apouTpax.

Tak, 3axkon Wraamm «O cpouHbIX
IIOAO0KEHUAX B OTHOIIEHUM IOAAEPIKKU
U YIPOIIEeHUs CHUCTeMbl BedeHus OusHeca
u rocyAapCTBeHHOIO yIIpaBAeHIs»
rpesycMaTpuBaer, 4TO XpaHeHMe
9AEKTPOHHBIX JOKYMEHTOB C ICII0Ab30BaHUEeM
TeXHOAOIMII  pacIpejeleHHOIO  peecTpa
npuodpeTaeT IOPUANIECKYIO CIAY C MOMeHTa
IOSABAEHIUS 9AEKTPOHHO BpeMeHHOI
OTMEeTKM, KaK IpegycMorpeHo cr. 41
Peraamenta EC N 910/2014 06 »aexTpoHHOII
UAeHTUPUKAIIUM ¥ TPaCTOBBIX yCAyTrax AAs
DAEKTPOHHBIX TpaH3aKI[MII Ha BHYTpeHHeM
PBIHKE, a CAe40BaTeAbHO, MOTYT IIPUMEeHSThCS
B KadecTBe JOKazaTeabCTBa B cyse [20].

Pe3yabTaThbl

[TosutuBHBIM ~ $aKTOPOM  AUMHAMUKU
PasBUTUAIIPABOBOTO PETy AN POBAHNS «YMHBIX»
KOHTPAKTOB  SIBASETCSI  CKAaAbIBAIOLIAsCS
cysdeOHasl IIpakTuKa B OTHOLIEHUN CMapT-
KOHTPakTOB 1M  IIPaBOOTHOIIEHUI IO

camoszaluTe IpaB, KOTOpPbIe HEKOTOphIe
uccaegoBaTeAn  NPU3HAIOT B KayecTse
IIPaBOBOIO Ipe/lIecTBeHHIKa cMaprT-

KOHTpaKToB [21].

C pacnpocTpaHeHureM TOPIoBAu dYepes
VHTepHeT-pecypchl IIMPOKO MCIIOAB3YeTCs
¢opma 3akar0ueHMs A0roBopa IOCPesCTBOM
COBepIIEHUSI  KOHKAIOACHTHBIX  AVICTBUIL:
clikwrap agreement (coraamrennue,
3aKAl04aemMoe IIyTeM IIleAYkKa  MBIIIBIO)
n browsewrap agreement (coraamenue,
3aKAl0yaemMoe IyTeM MCIIOAb30BaHUSA BeO-
carita). IIpu 9TOM B 3aKOHOAATEABCTBE MHOTUX
CTpaH OTCYTCTBYIOT CIlelladbHble HOPMBI,
peryaupyiomye Takye CIIOCOObI 3aKAIOUeHNs
aorosopos. Coraamenne clikwrap agreement
ABASI€TCS  AOTOBOPOM,  3aKAIOUY€HHBIM B
9AEKTPOHHOI (opMe II0CPeACTBOM Illeayka
KOMIIBIOTEPHOV MBIIIBIO OAHOM U3 CTOPOH
AOTOBOpa IO KHOIIKe «f coraacen», KoTopast
COIIPOBOXKJAeT TeKCT TaKoro  JOrosopa
(Anramsa, Tepmanmsa, Wraamsa, CHIA n
ap.). Tumoson sakon IOHCUTPA/A «O06
DAEKTPOHHOM  TOProbae»  IpUpaBHUBaeT
DAEKTPOHHBIE JOTOBOPBI UM IIOPAAOK UX
3aKAIOUeHMsl (B YaCTHOCTHM, ITOCPeACTBOM
clikwrap agreement) 1o 10puANMIeCcKoI crae K
IIICbMEHHBIM J0TOBOpPaM.

Taxum oOpasoM, CMapT-KOHTPakT —
sABAEHMe, UMeloIllee U TeXHUYecKylo, U
IIPaBOBYIO COCTABASIONINE: aATOPUTMUIECKas]
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nporpamMma  (CMapT-KOHTpPakKT),  KOTopasd
¢yHkMOHMpYeT Ha naargopme 610KUIEITHa,
U TPpaAMIVOHHEI Jorosop. IIporpamma
obecrieunBaeT BO3MOXKHOCTU  3aKAIOYEHIS,
MCIIOAHEHVS u aBTOMAaTUYECKOTO
IpeKpaleHns TpaAUIIMOHHOIO JOroBopa Ha
Takoit raargopme [22].

[Ipn »TOoM caeayer paszandaTh CMapT-
KOHTPAKT KaK KOMIIBIOTEPHBINT KOJ M CMapT-
KOHTPaKT KakK rpa’kAaHCKO-IIPaBOBOII
AOrosop (IpasooTHolleHne). Mecto cmapt-
KOHTpPaKTa AO/AXKHO OBITh OIIpeAeAeHO CpeAl
OCOOBIX  HECaMOCTOSITEABHBIX AOTOBOPHBIX
KOHCTPYKIINIA, KOTOpBIe OTpa’karoT
0CODEHHOCTH 3aKAIOYEHUST UAU CIelialbHbIe
IIpaBOBBIE IIOCAEACTBUS AI0DO0TO Ipa’k AaHCKO-
IIpaBOBOTO JAOTOBOpPA, €CAM OH OTBeYaer
yKa3aHHBIM 3aKOHOM mpmusHakaMm. K umcay
TaKIX AOTOBOPHBIX KOHCTPYKIIUII OTHOCSTCS,
HaIpuMep, AOTOBOP IIPUCOeAVIHEHNS,
yOANYIHBII 4OTOBOP, OIIIVIOHHBINI AOTOBOP,
AOTOBOp B II0AB3y TPeThErO AuIia M T.II.,
KOTOpBle HEBO3MOKHO 3aKAIOUUTL OTAEALHO
OT COOTBETCTBYIOIIIETO AOTOBOPHOTO THIIA.
CoOTBeTCTBEHHO, HeAb3sT 3aKAIOYNUTD
CMapT-KOHTPAKT KaK TaKOBOIl, 3aTO MOJXKHO
3aKAIOUUTH A0TOBOP KYyNAU-TIPOAaKu B popme
CMapT-KOHTpaKTa.

[Ipenmymiectsa ¥ BBITOABI  CMapT-
KOHTpPaKTa B TOM, UYTO OH IIOMO>KeT OTPaHUYNTh
BOAIO Ha CTaAUM MCOOAHEHWUs, CAeAaTh Tak,
9TOOBI 00513aT€ABCTBO B OOABIIEN YacTU He
3aB1CeA0 OT CTOPOH M OIIMOOK y4aCTHMKOB
IIPaBOOTHOIIIEHNII, a WUCIOAHSAAOCh CaMO —
cAeA0BaTh COTAAIIeHNIO OyAeT IPOrpaMMHBI
aATOpuUTM. B pesyaprate MUHUMU3UPYIOTCA
HeraTUBHBIE MTOCAEACTBUS OT HEUCIIOAHEHU S
AOTOBOpPA, COKpaIaloTCs U3AEP>KKU, B TOM
yucae Ha cyAeOHbIe criopsr [23].

3akaodyeHne

l'100a4pHO CMapT-KOHTPAKTBl — BTO
COKpallleHre TpaH3aKIJMOHHBIX U3JepiKeK,
CBS3aHHBIX COOCAY>KMBaHMEeM AI0OBIX PacdETOB.
Tak, mpu apeHJe mpe4lioAaraeTcs COpeplieHne
OJHOI M TOM >Ke oIlepalliM B OIIpeseAEéHHbBIN
IepuroJ BpeMeHU — IlepedyrcAeHre apeHAHON

naatel. Takoil exxeMeCsSYHbIN I11aTEX MOXKHO
aBTOMaTU3MpPOBaTh — CMApPT-KOHTPAKT OyaeT
MHULIMUPOBATh IIAaT€X B YCTaHOBAEHHBIN
CPOK B TeYeHMe BCero AENCTBUI AOroBOpa
apeHABl, eCAM CTOPOHAMI He 3asBAeHbI KaKle-
AN0O IpeTeH3U.

CMapT-KOHTPaKT MOXKeT IIPUMEeHAThCS
Hpu IIOCTaBKe, KOrJa IporpaMma cMapT-
KOHTpaKkTa IIpesycMaTplBaeT, 4TO ACHBIU 3a
TOBap aBTOMAaTUYeCKM CIIVCBIBAIOTCA CO cYeTa
HOKYIIaTeASII0CA€ TOTO, KaKaATOPUTM ITOAYINUT
JAaHHbBIE, YTO TOBAp HaXOAUTCSI Ha CKAajde U
IIPOIIEA IIePBUYHYIO IIPOBEPKY (IIPUEMKY).
CMapT-KOHTPaKT MOXKeT CIIMChIBaTh HY>KHYIO
CYMMY IIpU areHTUPOBaHUM U (PppaHUIaI3/HTe
B yCTaHOBAEHHBIE CPOKM, II0Ka CPOK ACVICTBIAS
AOrosopa He UCTEK. B saapmeitmmem 1ipu
VICII0Ab30BaHUU AeLIeHTPaAN30BaHHOIO
XpaHUANIIA daitaos CTOPOHBI MOTYT
3a40KUTh B NPOTPaMMHBIN aATOPUTM U
YCAOBUSL AOCTYIIA K Pa3AUMYHBIM AOKYMEHTaM,
CBs3aHHBIM C BeJeHueM Om3Heca, KOTOpEIe
MIPeAOCTaBAAIOTCA B paMKaX (PpaHIIN3bI.

C moMompio cMapT-KOHTPAKTOB MOXKHO

aBTOMaTU3MpOBaTh  paboOTy,  CBA3AHHYIO
c oDecnieyMTeAbHBIMM  MeXaHU3MaMU B
TeHAepaX. AATOPUTM  CMOXKET  BepHYThb
Y49aCTHUKY 3aKyIIOK peAO0CTaBAeHHOe

oOecrieyeHne, eCA OH He BHIMIPaa B TeHAepe,
AnOO crmcaTth IpejocTaBAeHHOe y4aCTHIUKOM
oOecrieyeHne, €CAY OH BBIUTPaa, HO YKAOHSAETCs
OT 3aKAIOueHMs Aorosopa. B mepcrexruse
CMapT-KOHTPaKT MOKeT OXBaTbhIBaTh Bech
mmpouecc 1O OTOOpYy HpPeAAOXeHMI U
cdeAaTh mIpoleaypy ObicTpee M Ipo3padHee.
IToTeH1MaAbHO BO3MOYKHO C IIOMOIILIO CMapT-
KOHTpakTa OAOKMpPOBaTh HeA00pOCOBECTHBIX

IIOCTaBIIIMKOB M  OTCAEXUBATh  IjeJeBoe
pacxojoBaHue CpeACTB.
Takum  oOpasoMm, W3yumB  pasHble

MOAXOABI K TIOHMMAHMIO IPaBOBON IPUPOALI
CMapT-KOHTPAaKTOB, ~ MBI ~ IPUXOAUM K
BBIBOAY, YTO CMapT-KOHTPaKThl HEBO3MOXKHO

paccMaTpuBaTh TOABKO C TOYKM 3PEHUs
Ipa’k4aHCKO-IIPaBOBOTO peryanpoBaHus
Oe3 ydera  TeXHMUYECKUX OCOOEHHOCTel

paccMaTpmBaeMOIo oObeKTa.
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Cmaprt KeaiciMmapTTapAbl KYKBIKTBIK peTTey

Anpatna. Makasaga aknapaTThIK Te€XHOAOIMSAapABIH JaMybIMeH ©3€KTiAiri apThIIl Kede >KaTKaH
cMapT-KediciMImapTrapAbl KYKBIKTBIK peTTeyAiH KeiOip acmekriaepi kapacteippiaagnl. Iller eaaepain
«aKbLAABI KediciM-IIapTTapAbl» Kacay >KoHe JKy3ere achIpyJarbl 3aHHaMachl MeH KYKBIKTBIK ToxKipuOeci
erKeli-Terkeiiai KapacTelpplaraH. ©O3gepiHis OiaeTiHgell, Kasipri yakpITTa CMapT KeAiCiMIIapTThI
TpaH3aKIusAapra OipikTipyain GipHerre >x04ap1 6ap. AKBLAABI KeAiCiM-IIIapTTHI JKacayAblH eH 3aMaHay!
yArici apaaac Mogeans 00abin TabblAaAbl, OyA HBICAHABI T1aligaAaHyAblH OH aclleKTidepi MaKaAaHbIH THicTi
epesxeaepiHge TaajgaHFaH. O3 Ke3eringe, KkeAiciMHIH Oy TypiHiH KYKBIKTBIK TaOMFATHIHBIH ©31 a3aMaTThIK
KOFaMJa KBbI3y MiKipTadac TyFbI3agbl, OHBl KapacTBIPLIALIII OTBIPFaH TaKBIPHII OOMBIHIIA MaKadaja
KeATipiareH apTypai mikipaep kepcereai. Tasy OoaamiakTa cMapT-KeaiciMImapTrapAbl KeHiHeH JaMBITy
KeJiciM-TIapT TapanTapsl YIIIiH ToyekeaaepAi azaliTyra, >KOCBIKCHI3 OpPBIHAAyIIIbLAap MeH JKeTKizymriaepai
HapBIKTaH IIIbIFApyFa alTapAbIKTall KoMeKTeceTiHi >XeHe Oacka ga OipxaTap apTBHIKIIBLABIKTapAbI
KOpceTeTiHi co3ci3.

Tyiiia cesgep: cMapT KeaicimMIapT, KeAiciM, TpaH3aKIsl, 010KIEITH.

A. Askarbekova’, A.N. Niyazova', A. Abdrassulova®
'Kyrgyz-Russian Slavic University named after the first President of the Russian Federation B.N. Yeltsin,
Bishkek, Kyrgyz Republic
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Legal regulation of smart contracts

Abstract. The article considers some aspects of legal regulation of smart contracts, which are becoming
more and more relevant with the development of information technologies. The legislation and legal
experience of foreign countries on conclusion and execution of «smart contracts» are studied in detail. As is
known, currently there are several ways of integrating smart contract into transactions. The most relevant
model of smart contract conclusion is the mixed model, the positive sides of using this form are analysed in
the relevant provisions of the article. In its turn, the very legal nature of this type of contracts causes lively
disputes in the civilistic environment, which is demonstrated by various opinions given in the article on
the topic under consideration. There is no doubt that the widespread development of smart contracts in
the near future can significantly help to reduce risks for the parties to the contract, exclude unscrupulous
performers and suppliers from the market, as well as show a number of other advantages.

Keywords: smart contract, agreement, transaction, blockchain.
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Anaan3 patTnUIVpOBaHHBIX PeTrMOHaAbHBIX I
Me>XAYHapOAHO-IIPAaBOBBIX aKTOB O IIPM3HAHNN y4eOHBIX
KYPCOB B I1eAsIX JaAbHeNIIero pa3BUTIsA akageMn4ecKOn n
Hay4YHOV MOOVMAbHOCTY BHYTPY HaIlMIOHAAbHBIX CYICTEM I
MeXXAY HUMI

AnBoOTanms. B 0annoil HayHoi cmanve uccAed06a bl pamudulL uposarole YyHucepcarbibvle,
pezuoHaAbHble, 08YCHOpOHHUEe MeXOYHAPoOHble AKMbl NYOAUUHO-NPAB0s020 Xapakmepa,
uMmerouje omtoulerue Kk NPUSHAHUIO OPULUHAALHBIX YHeOHbIX KYPCos, usyUerie KOnmopuix
CMAr0  UeAblo cmyodeHmos, npenodasamenei, uccaedoamenetl, AOMUHUCHPAMUEHOZO
1epcoHard nocpedcneoM UCIOAbI06AH S AKAEMUECKOLL U HAYUHOT MOOUALHOCTIU, YUACTUL
8 MexOyHapoOHOM compyoHutecmsee HA ocHose BoAoHCK020 HAYUHO-00pA306a1MeAbHOZ0
npouecca. Taxoil n00xo0 codeiicrmeyent NOGLIULEHITO YPOSHS U KAUECNEa SHANUIL, 2AY00KOMY
NOSHAHUIO YUACTHHUKAMY MOOUALHOCIIU 11eX S6AeHUI, HOUUWUX MeXHOA02UIL, KOmopble
HedoCmamouHo paseumol 6 ux cmpare. Asmopvl cmamvi o0pauiaron 0coboe sHUMAHUe HA
YeAyOAeHHOe 0c60eH e AHZAUTICKO20 A3bIKA, OPY2UX MUPOEBIX A3bIK0S, UX NPOPecCOHANbHOIL
MEPMUHONOZUY KEAIOUUMI USYHUTD COOMEEMCMEYouite Kypchl, Nposecmu HAyuHble
UCCACDOBAHUS COBMECTIHDLX NPOEKIO0E 6 3apyOexxHblX YHusepcumemax. eycmoporiie
002060pbl U COZAAULEHUS O COMPYOHUUECTEe YHUBEPCUINENI06 6 PAMKAX MeXOYHAPOOHO U
gHYMpeHH el aKadeMuieckoil t Hay HOU MOOUALHOCTIU HA OCHOBE MeXOYHAPOOHO20 HACTIHOZO
npasa U KAa3AXCMaHckozo paxo0ancko0 npasa oKa3blearon npakmuieckoe codeiicmeue 6
UMNACMEHMAU LU 10T MOOUALHOCHILL.

Karouesble caosa: npusariue y4edHolx Kypcos, akademuyeckas MoOUALHOCHIb, HAYUHAS
MOOUABHOCHIb, 002060pbl, HAYUHO-00PA306AIMEALHDLI NPOLECC, UHHOBAUUS, SAKOH.
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Crarss 1 3akona Pecriybankn Kazaxcran

obOpaszoBaTeabHoro ot 27 mioas 2007 roga «OO0 obpaszobaHU»

Ipolecca COCTOUT B OOeCIIeYeHMI! TaKUX
JpyHAaMeHTaABHBIX ILI€HHOCTEI, Kak
AeMOKpaTus 17§ KadecTBo. Y4yacTHUKMI
boaoHckoro mporecca 1noguepkmusaioT, UTO
akazeMmueckast 1 Hay4dHasi MOOMABHOCTD

HPUBOAUT CAeAYIOIee OlIpeAeAeHNe IIOHATS
«aKadeMmuecKas MOOMABHOCTH», 104 KOTOPOIl
IIOHIMaAETCsI «IlepeMelleHre O0y4JaroIXcs
AU IIperojaBaTeAen-ucciejoBareaen  AAs
o0y4eHUsI 1AM IHIPOBeAeHUs MCCAeA0BaHUI

SIBASIETCSI CYI[€CTBEHHOM COCTaBASJIOIIEeN  Ha onpeaeAeHHbIN aKageMI4eCcKmin
»TOro nponecca [1, c. 4]. nepuos, (cemMecTtp uAM y4eOHBINI TroJa) B
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APYIYIO OpraHmM3alMio BBICIIETO M (MAN)
II0CAEBY30BCKOIO  OOpas3oBaHMsl  (BHYTpHU
CTpaHBl MAM 3a PyOekoMm) ¢ 0Os3aTeAbHBIM
Ilepe3ayeToOM OCBOEHHBIX y4eOHBIX TPOoTrpaMM,
AVICIIUTIAVH B BUAE aKaleMUYecKuX KpeauToB
B CBOell OpraHM3aluy BBICIIETO U (MAN)
II0CAeBY30BCKOTO ~ OOpa3oBaHMsI MAM  AAs
IIPOAOAXKeHNs y4eObl B APyToll OpraHM3arun
BBICIIETO U (mam)  TOCAEBY30BCKOTO
obpasoBanms» (umur. no: JakoH PK «O6
obpaszosanum». URL: https://adilet.zan.kz/
rus/docs/Z070000319_(aara obOparreHms:
29.07.2023).DToonpeseAeHe HOCUTHECKOABKO
ABOJICTBeHHBIN XapakTep. Ecam mcxoauts u3
TOTO, YTO aKaJeMMUJyeckas MOOMABHOCT IMeeT

OTHOIIIeHIe TOABKO K 0Opa3oBaTeAbHOI
A€ATeABHOCTM, TO  HENOHATHO, IIOYeMy
B AAHHOM onpejeAeHnn IpUBeAeHEbI

MOHATUs  «IIPerojaBaTeAb-1CcCAeJ0BaTeaAb,
«IIpOBeAeHME MCCACAOBAHNIT».

Vmenno IIO®TOMY €CThb CMBICA
npusecTit B 3akore omderbHoe onpedererue
noHsmus «HayuHas modurvrocmv». Hayunas
MOOMABHOCTL — BTO IPOIeCC IepeMeleHus
uccaeaoBaTeas, dallle BCero 3a pyoOex, B
paMKax KOTOPOTO TPOMCXOAAT  YTeuKa,
IIPUTOK ¥ HUPKYASAINSA «yMOB», UTO CBsI3aHO C
IpejocTaBAeHeM eMy COANAHON 3apabOTHOI
1Aatel, C IIyOAMKaAIMOHHOV aKTMBHOCTBIO,
C TeXHUYEeCKUMU BO3MO>KHOCTSIMU
AabopaTopuii U BO3MOXKHOCTSIMU 11CCAeA0BaTh
HOBeJIIIIe TeXHOAOTUM, PyHAaMeHTaAbHbIe I
NIpUKAaAHBIE TeMBI B pPaMKaX MHTEHCUBHOI
I UMHTEPecHO) Hay4yHO} Koaaaboparum.
Ho Beunpix Hay4yHBIX TeM He ObiBaeT. Kak
TOABKO TeKyIllas HaydHas Tema paspaboTaHa
U 3aBeplleHa, Y4eHOMY 4YacTO IIPUXOAUTCS
BO3BPAIIaThCs B CBOIO CTPaHy M3-3a JKECTKON
KOHKypeHIIUM B cdepe HaydHBIX TPaHTOB,
HeT BLIMITPAHHOM MO KOHKYpCy TeMBI —
HeT 3apIldaThl, MUTpaIlMOHHas CAy>X0a
CTpaHbl YeTKO OTCAEXMBAeT CPOKU yOBITHA
MHOCTPaHHBIX I'pakJaH U TpeOyeT MOKUHYThH
crpany. K ToMy >xe cBOs cTpaHa 4acToO CTPOUT
CBOIO ITOAUTHUKY TaK, YTOOBI HayYHbIE BaKaHCU
3aIlOAHSAAVICh ~ UMHOCTPAHHBIMM  YYEHBIMU
n cnenuaancramu. Ilosromy mnpasmabHee
TOBOPUTH He 00 yTeuke B ee OTpUIlaTeAbHOM
IIOHMMAaHUM, a O UMPKYAALNUU «MO3IOB» B
paMKax IIpoliecca HaygYHO MOOMABHOCTM.

Ha ocHoBanum comocraBaeHUs 9TUX
ABYX OIpeJeAeHMII MBI IIpejlaraeM B

Ka3axcTaHCKMii 3akoH «OO0 obOpasoBaHmMm»
6KAIOUUMb 6 nopsadKe O00NOAHEHUS euje 00HO
onpederetiue NOHAMUA 100 HAS6AHUEM «HAYUHAS
Moburvtocmb».  Ilpm oTOM U3 onpedererius
nowAmus  «akademuueckas — MOOUALHOCHIbL»
caedyem  yoarumv — Ppasvl  «npenodasamern-
UCCAED06aIMEAD» U «1POsedet e UCCACO0BAHULI».
LleasmMu axageMU4ecKon ¥ Hay4dHOU
MOOMABHOCTY O0YJaIOIINXCsl, IcCAeJOBaTe e
SIBASIIOTCS: TIOBBIIIIEHNE YPOBHs M KadecTBa
3HAHUI, KBaanQpuKanmun 00y4aIOIIIIXCS
(CTyA€HTOB, MaruCTpPaHTOB, AOKTOPAHTOB,
CTakepoB); OOMeH 3HaHMSAMIU, YMEHMSIMI,
HaBBIKaM1I, I1yOMHHOE IIO3HaHIe TeXHOAOTUIA,
MHHOBalIMII B yueOHOM ITpoliecce; IOAydeHue
AOCTyIla K pecypcaM U BO3MOXKHOCTSIM
BeAyIIMX HayYHBIX IIIKOA M HallpaBJAeHMUI];

COBMeCTHOe InmposeaeHne Hay4HBIX
1CcCcAeA0BaHNUN, NCCAEAO0BATEAbCKIX ITPOEKTOB,
ITOBBIIIICHYIE O6T)€,Z|,I/IH€HHBIMI/I ycnansamn

CTEIIeHM I YPOBH:S MHTepHalMOHAaAU3AIUN
oOpa3zoBaHIs, HAYKM; CO3AaHMe IIPeAIIOChLA0K
U yCAOBMII B I1eAsX D0Aee TeCHO MHTeTrpalum
oOpasoBaHmMsA U HayKu C IIPpaKTUKONM, C
IIPOM3BOACTBOM; IIOBBIIIEHNE Yy3HaBaeMOCTH,
IOAHATUE MMMAXKA CBOETO yHUBepCHUTeTa
B MeXJyHapoAHOM oOpa3oBaTeAbHOM MU
HayyHOM IIPOCTPaHCTBE; peaam3anyisa U
yKpeILaeHne npuHuninos boaonckoro nayuano-
00pa3oBaTeAbHOIO IpoIjecca Ha TeppUTOPUN
CBOEI! CTpaHbl U Ha MeXAYHapOAHOI apeHe.
OgnuM U3  CyLIeCTBEHHBIX  YCAOBUIA
OpraHM3alMi aKajeMUJIecKoll M Hay4dHOI
MOOMABLHOCTU CTYAEHTOB U McCCAejoBaTeaeit
Hapsigy C y4eOHBIMU M OpraHM3allMIOHHBIMU
MepONPUATUAMI BY30B-TIapTHEPOB ABASIETCS
obecrieuedmne  AAs1  HUX  HEOOXOAVIMOIL
SA3BIKOBOM IOAAEPXKM B CTpaHe OOy4eHMs.
ITporeccs raoGaamsanuy, B3PBIB 3HAHMUIA,
IOpasuTeAbHbIe M3MEHEHMSI B COBpeMeHHOM
oOmecTse 3acTaBASIOT HaC TOTOBUTDH TaKMX
CHIeIMaAuCTOB C «HaBBHIKAaMU  pabOTHI  C
Pa3AMYHBIMU DAEKTPOHHBIMU TeXHOAOTUAMI,
XapaKTepPHBIMI A5 HaIlIeil M POBOIL HIIOXI»
[2]. ITockoABKY ITPOABMHYTbIE 3HAHUSI MO>KHO
IIOAYYUTL IIPEMMYIIeCTBeHHO B 3allaJHbIX
CTpaHax, 3HaHMe Ka3aXCTaHCKUMIU CTy AeHTaMI,
IpenoJaBaTeAsMu, uccaea0BaTeAIMU
MHOCTPAHHBIX  SI3BIKOB ~ ®TUX  CTpaH, B
IIepByI0 O4YepeAb, AHIAUICKOTO s3bIKa, €ro
TePMUHOAOIUM, CTAaHOBUTCS IIepBOOYepe HOI
3ajadeli. YMeHue IIOHUMAaTh ¥ BHUKATh B CyTh
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ANaAU3 pamuPuiuposanolX pezuoHaAbHBIX U MeXOYHAPOOHO-NPAGOGLIX AKNIOE 0 NPUSHAHUU Y4eOHVIX KYPCOG...

HOBENINMX  MHTEPAKTUBHBIX  TEXHOAOIMIA,
uM(l)pOBbIX TeXHOAOTMII, HAHOTEXHO/AOTUII,
TeXHOAOTUI  MCKYCCTBEHHOTO  MHTeAAeKTa

BO3HIMKaeT IIPU CIOCOOHOCTM Ka3aXCTaHCKMX
CTYAEHTOB M McCAejoBaTeleil «ODIaThcs Ha
APYTUX A3BIKaX», KOTOpble AOAXKHBI yAeAATb
«0co0oe BHUMaHMe M3YJeHMIO aHIAMUIICKOTOo
A3BIKa»  KaK ~ CPeACTBY  MHKOpPIIOpanuu
CBOENl CTpaHbl B CHUCTeMY TIA00aAbHOI
vHTerpanum [3], Kak CpeACTBY HOBBIIICHNS
craTyca rao0aamu3aluy IPOIECCOB BBICIIETO
obpasosanHus [4].

MeTOabI MCCAEA0OBAHMST

O HUM 13 METOAO0B 1CCAEA0BAHNSI AaHHOI
TeMBl CTald MeTO/ aHaAl3a Me>XXAYHapOAHBIX
AOKYMEHTOB cdepnr MeXAyHapOAHOTO
IyOAMYHOTO IIpaBa I MeXAyHapOAHOIO
9JacTHOTO Ipasa. B ®Toi1 cBsA3M OBLAO pelreHo
JCIIOAB30BaTh METOA CPaBHUTEAbHOTO aHAAM3a
JaCTHO-IIPaBOBBIX I MYOAMYHO-TIPaBOBBIX
AOTOBOPHEIX AaKTOB, VMEIOIINX OTHOIIEeHNe
K Ipo0JeMHBIM BOIIpOCaM aKaJeMIJIecKOil
u HaydHoi MoOuabHOCTH. CpaBHUTEABHO-
IIPaBOBOMY aHaAM3y OBIAM TIOABEPIHYTHI
pasHble TpaHy U IPU3HAKN aKajeMI4eCcKO I
Hay4JHOI MOOMABHOCTM B COBOKYIHOCTHU. bria
IIPMMeHeH MeTOJ AOTMYeCKOIo aHaaAmsa IpU
MCCAeA0BaHUI BHYTpPeHHell aKaJeMMJecKoil
MoOmMAapHOCTU. B Xx0ae mccaesoBanmst ObLAU
JICTIOAB30BAHBI oO11ierrpaBoBLIe METOABI
MCCAeAOBAHISL, KOTOpEbIe IIO3BOAUAN
OOHapy>KIUTh HeA0CTaTKI B HOpMax
3aKOHOJATeAbCTBA u Me>XXAYHapOAHOTO
IpaBa, 4YTO TI03BOANAO CHOPMYyAUPOBATH
peKoMeHAalu 110 MX COBePIIeHCTBOBAaHUIO.

OO06cyxaenne
B BY30BCKOI TePMUHOAOTUN
COBPEMEHHOTO IepuoJa HabAI0AaeTCs

CMeIleHre aklleHTa C «DKBUBAJAEHTHOCTI»
B CTOpPOHY «Hpu3HaHus». C ydeToM BTON
TeHAEHUIMM B  HacTosIlee BpeMs  ecTb
CMBICA IIepeHecTM akIeHT C KOHIeNIIUN
«DKBUBAJAEHTHOCTI» Ha KOHIIETIIIIO
«IIPpU3HAHM» YIeOHBIXKYPCOB, CEpTI(PUKATOB,
anniaomoB. Co BpeMeHU HNPUHATUS IIepPBOI
pernoHaapHOV KOoHBeHIIMM 1974 roaa BO Beex
I10CAeAYIOIINX MeXXAYHaPOAHBIX KOHBEHIIVX
CTad AOMMHUPOBATh HPVHUNUII MIPU3HAHN
y4eOHBIX ~ KypCcOB M  COOTBETCTBYIOIIIVX
kBaandukanuit. KoHBeHIIMN O HOpU3HAHUA

CeroJHs He CTpeMsATCa  YHU(PUUMUPOBATH
y4eOHbIe KypChl, AMIIAOMBI, HaODOPOT, OHM
YYUTBIBAIOT HTO MHOrooOpasue U C y4eToM
®TOTO  cAyXaT  IOPUANYECKOV  OCHOBOJ
oOecrieyeHmns: ¥ yBaXkKeHMsI PpasHOOOpasus
CICTeM BBICHIETO OOpa3oBaHUS ITPaKTUYECKU
BCeX CTpaH.

Ha coBpemennoMm sTare MOKHO IIpUBeCT
HECKOABKO COTE€H MeXAyHapOAHO-IIPAaBOBBIX
JMCTOYHUKOB, MMEIOIIMX  OTHOIIeHue K
oOpaszoBaHNIO BOOOIIE, K aKaseMUYecKou u
Hay4yHO! MOOMABHOCTM, B 4YacTHOCTU. B mx
41cAe HaXOAATCs YHUBEPCaAbHbIe MCTOYHMKN
MEXAYHapOJHOTO  IIpaBa, K  KOTOPBIM
MO>KHO OTHECTM CaeAylomye. DTO IMpexae
BCETO JOKYMEHTBI, HPUHATHIE II0J SIUAONM
I'enepaapnoit  Accambaen  OpraHmsanun
Oo0beaunennprx Harmir: Yecra OOH or 26
nionst 1945 roga, BceoOmas aexaapanus
npas 4deaoseka oT 10 gexaOps 1948 rogaa,
MesxayHapoAHBII MakT 00 DKOHOMMYECKUX,
COLIMAABHBIX UM KYABTYPHBIX IIpaBax OT 16
Aexabpsa 1966 roaa, Konsenums o mpasax
pebenka ot 20 Hos0ps 1989 roga. Crateu 22
n 26 BceoOmielt gekaapaluy Ipas 4deao0BeKa
3aKpennuAuIpaBo HaoOpa3oBaHle, BTOM 4lcae
Ha OCHOBE MEXAYHapOAHOTO COTPYAHUYECTBA,
KOTOpOe  IIpM3BaHO pellaTh CaeAyloliye
3agauym: COAENCTBOBATh IIOAHOMY Pa3BUTUIO
4e/0BeYeCKOM  AMYHOCTYM;  BOCIUTBIBAThH
00yJaromuxcst B AyXe IayOOKOIO yBaKeHIs
K IpaBaM M OCHOBHBIM CBOOOJaM 4YeAOBeKa;
OKa3bIBaTh COAeVICTBIE AATeAbHOCTU
OOH mno Bompocam mogaep>KaHUs Mupa.
MesxayHapoAHBINI MMakKT 00 DKOHOMMYECKUX,
COLMAABHBIX M KYyABTYPHBIX IIpaBax ocoboe
BHUMAaHIE YyJeAseT IIpaBy AWYHOCTU Ha
oOpasoBaHIe, YpaBHUBAs €ro C APYIMMU
OCHOBOIIOJAralOIIMMIU  IIpaBaMI  4Yea0BeKa
(crarpst 13 Ilakra). KoHBeHmmsa o mnpasax
pebenka cratbsamMu 17 m 28 mpegocTaBasieT

peOeHKy 1mpaBO IpakTUYeCKM Ha  Bce
BUABl OOpaszoBaHMs U Ha IIOAydeHMUe
npodeccnOHaAbHON  IIOATOTOBKM, B TOM

qucJe IIpaBO Ha yd4acTue B aKaZeMM4ecKomn
MOOUABHOCTI IIOCpeaACTBOM MEXKAYHApO4HOTIO

COTPyAHMYECTBa.
Cpean CIlenaAN3MPOBaHHBIX
yupexxAeHnNn OOH 1o BOIIpOCaM

oOpa3oBaHUs 0OCODOe MeCTO IpUHAAACKUT
Opranmsanun  OObeaunennpix Hanmit mo
BOIIpocaM 0Opa3oBaHNs, HAYK! M KyAbTYPBI
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(IOHECKO), KOoTOpast paspabaTbiBaeT
u IIpUHUMAaeT crnenyaAu3upoBaHHbIe
KOHBEHIIMM ¥ AOKYMEHTHI 10 IIpOOAeMHBIM
BOIIpOcaM  OOpa3oBaHMsA, B TOM 4ucCAe
npobaeMaM peaausaluy aKaJdeMUIecKoil U
Hay4yHOI MOOuMApHOCTH. PyHAaMEHTaAbLHBIM
MeXAyHapOAHO-TIPaBOBBIM AOKYMEHTOM
IOHECKO npusnaercs Konsennus o 6opnode
C AUCKpUMMMHAaIMel B 004acTu 0Opa3oBaHus
ot 14 gexadp:t 1960 roga, a Takxke Bcemnpnas
AeKJapalnus O BbICIIeM OOpa3oBaHUM AAs
XXI Beka: moAxoAbl U IpaKTUIeCKNe Mephl
or 9 okrabps 1998 roga. Ilpm »TOM MBI
roAaraeMm, 4To B OAVH P:4 ¢ 9Toit Konsennuen
MOXHO Obla0 Obl mocTaBuTh KomseHuuto o
NOGVIULEHUU CMAMyca npenoodasanenett GolCULUX
yuebnolx 3aéedenuil, a maxxe Komnseruyuto 00
umniemenmavuu (pearusayuu) axademuyeckou
U HAYUHOU MOOUALHOCTU 60 63AUMOOTHOULEHUSX
guicuux  yueOnowx sasederuil  0e3 Kkaxoi Ovl
mo Hu 0viro Juckpumunauuu. Ilocaeanme 2
KOHBeHIIMM MBI IIpejJaraemM pa3paboTaTh
Ha  MEXIOCy4apCTBEHHOM  ypOBHEe I
peKOMeHA0BaTh CTpaHaM UX IIOAINCATh
u  paruguIuposBaTh Ha YpOBHE  CBOUX
3aKOHOAATeAbHBIX OPTaHOB.

I'2100aapHBIE IIpOLIECCHl  3aTPOHYAM WU
cepy obpasosanmsa. Ha MexayHapoaHoii
koHpepennun B Tokmo (HosA0ps 2011 roga)
OblA1 IIOCTaBA€H BOIIPOC O HEOOXOAUMMOCTU
paspabotkm u  nOpuHATHA  [2100aabpHOI
KOHBEHIIMM O IIPU3HAHUM KBaAMPUKaIINY,
B KOTOPOM IIpeAlloAaraeTcs yperyAmnmpoBaTh
B oOlIeM BHUAe BOIIPOCH aKaleMMUYeCcKO W
Hay4yHOll MoOuapHOCTH. IlpunsTue TaKoi
KOHBeHIIUM  IpuBejeT K  TIa00aabHOMY
IpU3HAHUIO  KBaaMpUKaIUiL,  IepuojoB
0oOyueHnsI, yaeOHBIX KypPCOB, IIOBBICUT YPOBEHb
AoBepus B BY30BCKOU cpede. JKeaareabHo
y4ecTb, 4TO ydYeHble, ITOeXaBIllle B paMKax
Hay4HO!l ~MOOMABHOCTM B  YHUBEPCUTETHI
APYTUX CTpaH U KOHTMHeHTOB (EBpormnl B ToM
gucae), IOpOil CTaAKMBAIOTCSI C HEKOTOPBIMU
HeyadoOctBamm [5], xoreaoch Obl, YTOOBI
CTpaHa-pelMIIMeHT OIepaTUBHO IIpMHMMAaJAA
HeoOxoauMbIe Mepbl. Takylo HOpMY MOXKHO
ObL10 OBl TIpoOmnMCaTh B aHAAM3UPYEMOIl
KOHBEHITUIA.

CaeayeT moAuepKHyTh, 4TO B TeyeHue 70-
80-Xrog0BIpOIIeAIIerOCTOACTUAIOAIPAMBIM
yuactueM u pykosogactsom IOHECKO Obran
paspaboTaHbl ¥ MOANMCAHBI 6 permoHaAbHbBIX

KOHBEHIIMI 110  aHAAM3UPYEeMON  HaMMu
TeMe, KOTOpBle CBOMM yperyaupoBaHUeM
OXBaTUAM  IIPAKTUYECKM  BCIO  ILAAHETY.
K HumMm caeayer otHectm PermonaabpHyIO
KOHBEHIIMIO O IPMU3HAHUU Yy4eOHBIX KypCOB,
AUTIAOMOB O BBICHIEM OOpa3oBaHMU U
YYEHBIX CTeIleHell B TrocydapcrBax As3um U
Tuxoro okeana, moammcaHHylO B baHrkoke
B 1983 rogy M BCTYNMBIIYIO B CHUAY B
1985 ro0ay; PermonaapHyI0 KOHBEHIIMIO O
NpU3HaHUU y4eOHBIX KypCOB, CBUAETEAbCTB,
AUTIAOMOB, YY€HBIX CTeleHell U ApyIux
KBaAM(PUKaIVOHHBIX AOKYMEHTOB o
BpICIIEeM  oOpas3oBaHMU B TOCyJapCTBax
Adpuxknu, noanmucannyio B Haripoou s 1981
rogy " BCTyOUBIIYIO B cmay B 1983 roay;
KonpeHunio o npusHanum y4eOHBIX KypCOB,
AUTIZ0MOB O BBICIIEM OOpa3OBaHUM U YIEHBIX
CTeleHel B rocyJapcrsax permona Esporib,
noanucannyio B llapuxe B 1979 roagy m
BCTYNUBIIYIO B cuay B 1982 roay; Konsennuro
O NPU3HAHUU Y4eOHBIX KypCOB, AUILAOMOB O
BBICIIEM OOpa3OBaHMM M Y4EHBIX CTelleHeil
B apaOCKMX TOCyJapcTBax, IIOAIIMCAHHYIO B
ITapuxe B 1976 roay M BCTYHUBIIYIO B CUAY
B 1991 rogy; MexayHapoaHYIO KOHBEHIIUIO
O IIpMU3HAHMUU y4eOHBIX KYpPCOB, AUILAOMOB O
BpICIIIEM OOpa3oBaHMIU ¥ YYEHBIX CTeIleHeil
B apaOCKMX M eBPOIeNCKUX TIocydapcTBax
CpeausemMHOro  MOpsl, IOAINMCAHHYIO B
Hunue 8 1976 roay m BCTYHMBIIYIO B CUAY
B 1978 roay; PermoHaapHyI0 KOHBEHIINIO O
IIpU3HAHUU Y4eOHBIX KYpCOB, AUIIAOMOB O
BpICIIEM OOpa3oBaHMM ¥ YYEHBIX CTeIleHeil
B rocysapcrBax /aTtmHCKO AMEpUKU U
Kapubckoro 0OacceiiHa, IOANMCAHHYIO B
Mexuko B 1974 roay M BCTYIMBIIYIO B CUAY
B 1975 roay. Kaxkaas 13 npuBegeHHBIX 34€Ch
pernoHaAbHBIX KOHBEHIIUIT pa3pabaThiBalach
skcriepraoyt  rpynnonn - JOHECKO, — Tekcr
KOTOPOI IIPOXOANA IIPOLIeAYyPY COTAacOBaHMS
Ha YpOBHe BKCIepPTOB I PYKOBOAUTeAe
rOCy4apCTBEHHBIX ~ OpPraHOB  OOpa3oBaHI:
CTpaH COOTBETCTBYIOIIEIO permoHa.

Hago ormeTtuts, uto 00beAMHSIONIUM
9AEMEHTOM BCeX IIPUBEeJeHHBIX 6 KOHBeHIINII
IOHECKO craa mnpuopurer KOHIENIIUN
6e30roBOPOYHOTO IIPU3HAHI KBaAUPUKAIINI
Haj KOHLIEIII /e DKBUBAJAEHTHOCTH.
Konnenmumss  mpmsHaHms — KBaanpuKaIrmii
B CUAy CBOeil TIMOKOCTM B CpaBHEHUU C
KOHIIeNINell ®KBUBAaAeHTHOCTU AUILAOMOB,
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npeariodaraomenn  MAGHTUYHOCTh  I104-
TOTOBKM, IIO3BOASET YUMUTHIBATh PpPasANdus
MeXAy MporpaMmamMy OOy4eHMs B pasHBIX
CTpaHaX, YTO IIO3BOASeT IPUHMMAIOIIeMy
By3y  IIpeAIIMCHIBATL  CBOEMY  CTyAEHTY
IIpoCAyIIaTh  AOTOAHUTEABbHbIE  ydeOHbIe
Kypchl 110 AMCHUIIAMHAM, II0 KOTOPBIM
IpeAlIecTBOBaBIIasl IIOATOTOBKa OnLaa
HeAO0CTaTOYHO IIOAHOIA. brrao ObI
L1ie1ecoo0pas3Ho, YTOOBI B Ka’KA0M CTPaHe, B TOM
yucae B Kasaxcrane, cosgaBaau npoABUHYThIE
LIEHTPBI ITO BLICOKMM TeXHOAOTMSAM AASI Pa3HBIX
chep [6] c Tem, 4TOOBI HaIM AOKTOPaAHTHI,
MOAOJbIe JMcCAeJoBaTeAN TIOAOUpaAu AAs
cebs Ooaee yrayOaeHHBle ydeOHBIE KypPCHI,
AeKTOpaMU M HaCTaBHUKaMIU KOTOPBIX MOTAM
Ob1 craTh, ckaxkeMm, aaypeatsl HobeaeBckmx
npemnii. Ilogkpenasiomum J0KyMeHTOM,
COAENICTBYIOIIUM pyHKIMOHMPOBAHNIO
AQHHBIX KOHBEHITII, SIBASIeTCS « PeKoMeH a1l
O IPU3HAHNUY YJeOHBIX KyPCOB U CBUAETEeALCTB
0 BpIcIleM oOOpa3oBaHMM», KOTOpas Oblla
npunsata 1o anHun IOHECKO B 1993 roay.
Mpr xoTeam Obl OOpaTUTh BHMMaHUe Ha TO,
4TO B 4aHHOM AOKyMeHTe 5 13 9 onpeaeaennit
OCHOBOIIOJAAaralOIIX TePMUHOB coJepKaT B
cebe POpMyAMPOBKU TepMIHA «IIpU3HAHE»
B pa3HBIX BapUaIuX.

Msb1 mpeasaraeM HeCKOABKO ITOAPOOHO
IIpOaHaAN3NPOBaTh Konsenimio ¢
NpU3HAHUM Y4eOHBIX KYpCOB, AMUIIAOMOB O
BBICIIIEM OOpa3oBaHMM M YYEHBIX CTeIleHeil
B rocygapcrBax Asum u Tuxoro oxeana,
1nockoabpKy 9Ta KoHBenums  peryaupyer
BOIIPOCHI OOpa3oBaHMsl TOTO pernoHa 3eMHOIO
mapa, B KOTOpOM Haxogutcs PecnyOanka
Kazaxcran. Oty KonBennmio mnoamnmcaan
20 rocyaapcTB-y4acTHUMKOB, B TOM 4lCAe
Kaszaxcran, koTopnlil nogrnucaa ee 14 mapra
1997 roaa. Cpean rocygapcrs, IOAINCABIINX
AaHHy10 KOHBEHIIMIO, HAXOAATCS CAeAYIOIIe
crpanel  CHI: Apwmenns, AsepOaiigxaH,
Koipreiscran, Poccms, Typxmenncran. B
npeaMOyae (BedeHnu) KonseHunm ckasaHo,
9yTO «TOCydapcrsa Asum u Tuxoro oxeaHa,
yuyacTByiomue B HacrosAmenn Konsennmun,
PYKOBOACTBYsCh ~ OOIIMM  CTpeMAeHUeM
YKpenuTh reorpapuuecku ¥ VCTOPUYECKN
CAOXKUBIIINECS MEXAY HUMU CBA3U», «Oyaydn
yOe>XAeHHBIMI B TOM, YTO B paMKaX yKa3aHHOTO
COTpyAHMYECTBa IpU3HaHMe YIeOHBIX KypCOB,
AUIIAOMOB O BBICIIeM OOpasoBaHUU U

YUEHBIX CTelleHell, IO03B0AsIOIIee yBeANMYUTh
MOOMABHOCTL CTYA€HTOB U CIeLNaAlCTOB,
rpeJcTaBaseT cO0OM OAHO M3 HEOOXOAMMBIX
YCAOBMIT YCKOPEHMS Pa3BUTUS PerrOHa»,

«4TO A4 AOIycka K 0Ooaee  BBICOKUM
CTYTICHSIM oOpa3oBaHI HeoOX0AMMO
npuberaTh K INPU3HAHUIO y4eOHBIX KYpCOB,
KOTOpOe C y4yeTOM KaK COIIMaAbHOIA,
TaK U MeXAyHapOo4HOV  MOOMABHOCTU
I103BOAsIeT OIIeHUTD AOCTUTHY TBIV

ypOBeHb KOMIIETEHI[MM Ha OCHOBE 3HaHMIA,
aTTeCTOBAHHBLIX IIOCPEACTBOM  IIOAyYEeHHBIX
AUIIAOMOB, OTMeuYas, 4TO TaKoe MpU3HaHNe
SABASETCS OAHUM U3 HEOOXOAMMBIX YCAOBUI
AAast: obecriedednst 0OOAbINEN MOOMABLHOCTU
IperiogaBareaelf,  CTY4€HTOB,  Hay4JHBIX
pabOTHMKOB M CHENVMaAMCTOB; YMeHBIIeHIs
TPYAHOCTE}, C KOTOPBIMM CTaAKMBAIOTCS
IIpM BO3BpAIlleHNMU B CBOM CTpaHBl AUIIA,
IIOAYYMBIINE TIOATOTOBKY 3a TpaHUIIEN,
cTpeMsCh obOecredynTh HamboJee IIMPOKOe
IpU3HaHue Y4eOHBIX KYpPCOB, AUIIAOMOB W
CTeIleHell C y4eTOM IIPUHIIUIIOB COAEVCTBIS
PasBUTHUIO  HEIPepHIBHOTO  0Opa3oBaHM»
(umt. 1mo: KoHseHINs O MpU3HAHNY yIeOHBIX
KypCOB, AMIIAOMOB O BBHICIIIEM OOpa3OBaHUM
U YJY€HBIX CTelleHell B TrocyJapcTsax Asum
n Tuxoro oxkeana, c. 36-37; URL: https://
kantiana.ru/upload/medialibrary/be9/lugxu
u4ne6bx1fkqe4csr38gfictbe3o/ms_prizn.pdf),
perman moAmnmucaTh AaHHBIN MeXKAyHapOAHO-
HPaBOBON AOKYMEHT.

AAs  HajAexallero  OCYIeCcTBAeHIS
AAHHOM  KOHBEHIIMM  Ha  TeppUTOPUN
Pecniybanku Kasaxcran Ob110 ObI >keaaTeAbHO
paspaboTaTh ¥ IPUHATH HOBBIN Ka3aXCTaHCKUIA
3akoH «O gvicuiem 00pasosaruu», B KOTOPOM

BOIIPOCHI ~ IIPM3HAHMSA  y4eOHBIX  KYpPCOB,
AUIIA0OMOB O BBICIIIEM OOpa3OBaHUM U YUEHBIX
CTelleHell,  OpPraHM3alMOHHBIE  BOIIPOCEI

aKaJeMM4YecKoll U HaydyHON MOOMABHOCTU
MOXKHO OBlA0 OBl 3aKpelmuTb B OTAEAbHBIX
pasBepHyTBIX CTaThIX IpeJaaraeMoro
3akoHa. HexoTtopple KoaAderm mpeaaaraioT
IIPUHATH HOBBIN 3aKOH «O HayKe M BBICIIEM
obpasosanum» [7, c. 77]. Aymaercs, 4To ®TO
He COBCeM I1e1eco00pa3HO, ITOCKOAbKY 3aKOH
«O Hayke» B KazaxcraHe y>ke QyHKIMIOHUPYeT
MHOTVE TOABI.

CoraacHo cTaTbe 2 nccaeayeMon
Kounsen1um gorosapusaloniyecs rocy4apcrsa,
B ToM uncae Pecnnybamka KasaxcraH, moAHsI
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PEIINMOCTI «TeCHO COTPYAHMYATh B paMKax
CBOMX IOPMAMYECKUX ¥ KOHCTUTYIIMOHHBIX
CTPYKTYp, C TeM 4TOOBI» (muT. mo: https://
disszakaz.ru/upload/MC_Ilpusnanune.
pdf, c. 38-39) mpeaocTaBAATh «KaK MOXHO
0osee IMMPOKMII AOCTYII B CBOU BBHICIINE
yueOHBIe 3aBeAeHIs CTyAeHTaM MAU HayYHBIM
paboTHMKaM 13 AI000TO A0rOBapMBaIOIIeroCs
rocyJapcTBa; IIpU3HaBaTh KypChl OOy4YeHus,
AVTIA0MBI VI CTETIEHU DTUX ANLL; pa3dpa0daThIBaTh
U TNPUHUMATh KaK MOXKHO 0OoJee CXO/AHBIe
KPUTEepUN OLIEHKU UM TePMUHOAOTUIO C TeM,
9TOOBI 004€rdyuTh IpUMEHeHUe CUCTeMBI,
IT03BOASIONIeN 00ecIIednBaTh COIIOCTaBUIMOCTb
3a4eTHBIX  y4eOHBIX  IIMKAOB,  Yy4eOHBIX
IpeJMeTOB, AUIIAOMOB U CTEIIeHel, a TaKXe
YCAOBUIT AOCTyIa K BRICIIIEMY 0Opa30oBaHUIO»;
«IIOCTOSTHHO COBEpPIIIEHCTBOBATh B
AOTOBapMBAIOIINXCsA TOCyJapCTBax y4deOHBIE
IIPOrPaMMBI, & TaKXKe METOABI IL1aHN POBaHNS
U Pa3BUTHUA BBLICIIIETO 0Opa3oBaHMs, BKAIOYasd
yIOpsIJOu€eHe YCAOBMUII AOCTYIIAa K BBICIIEMY
obpaszosanuio» (umur. mo: https://disszakaz.
ru/upload/MC_ITpusnanne.pdf c.  38-39).
Kasaxcran, paBHO Kak 1 ApyTue rocyjapcrsa-
yaacTHUKY KOHBeHIINI, B COOTBETCTBUU CO
crateeil 4 AOrOBOPMANCH IPUHUMATh BCe
«BO3MO>KHBIE MepBI, YTOOBI OIIpeAeAsTh, IIO
Mepe BO3MOKHOCTH, IIPOIleAyphbl, COTAacHO
KOTOPBIM MOXKHO OBLAO OBl HpU3HaABaTh B
11eAdX IPOAOAKEHMsI OOydeHMs] JacTUIHOe
obpaszoBaHIE, TIOAy4eHHOE B  BBICIINX
y4eOHBIX 3aBeAeHMsX, PacIOA0XKEHHBIX B
APYTUX AOTOBapMBAIOIINIXCSI TOCyAapCTBax»
(umt. mo: https://disszakaz.ru/upload/MC_
ITpusnanme.pdf, c. 40). Ha ocHoBaHuM craThm
8 Komsennunm Kasaxcran, kak M Apyrue
CTpaHBI-y4aCTHNUIIBI, O0S3YyeTCs «IPUHUMAaTh
Mephl AAs AOCTVDKeHus Iieaein» KonseHrum
U caelaeT «BCe BO3MOXKHOe AAs1 0DecIiedeHns
BBITTOAHEHISI 00s3aTeAbCTB» (IUT. 10: https://
disszakaz.ru/upload/MC_Ilpusnanune.
pdf, c. 41), BBITeKalOmNUX M3 COAep KaHUA
Konsennnm, mpm momMomy: HalMOHA/ABHBIX
opraHos (MuHucrepcTsa HayKM U BBICIIETO
obpasosanusa  PecriyOamkn  Kaszaxcran);
PernonaapbHOTO KOMHUTETa, B COCTaBe KOTOPOII
3acelaioT mpeActaButean u Pecrybanknm
Kaszaxcran.

CosokynHoctp crateir 15-23  aaHHOI
Konsen1nm cogep>xut B cebe MeXXAyHapOAHO-
IIPaBOBOJ ~ OpPraHM3aLVOHHBI ~ MEeXaHU3M

rnoanmcanns, paruduKalnuy, BXOXAEHUsS B
CIAYy AaHHOIO AOKyMeHTa. MBI packpoeM ®TOT
MeXaHM3M AOCTaTOYHO ITOAPOOHO, ITOCKOABKY
Ha mIpuMepe MexaHmsMa odHol KonseHmum
gyTaTeAb MOXET ITOAYIUTH ITpejcTaBAeHne 00
DTOI COBOKYIHOCTH CTaTel BCeX OCTaAbHBIX 5
10 COAeP>KaHMIO IIPaKTUYeCKN MAEHTUYHBIX C
aanHon Konsennueii. B cratee 15 Konsenmum
cKazaHo, uyTo 9Ta «KOHBeHIMs OTKpBITA A4
MOAINCAHNS, paTUPUKALNY, YTBePIKASHUS
MAM TOpPU3HAHUA TOCyJapcTBamMy peryoHa
Asun m Tuxoro oxeaHa, HIpUIJallleHHBIMU
ydacTBOBaTh B JnnaoMaTnIeckomn
KOH(pepeHIY, KOTOPOI MOPyYeHO HIPUHAITH
Hacrosmyio Kousennmio» (umr. mo: https://
disszakaz.ru/upload/MC_IIpusnanne.pdf, c.
43-45). Cratpa 16 KoHBeHIIMU TOBOPUT, UTO
«ApyTrue rocyjapcrsa, sABASIONINeCs YAeHaMU
Opranmszanun OopeanHeHHbIx Hanmii, «MoryT
IIOAYYNUTDh paspellleHne IPUCOeAVHUTHCI K
Hacrosament Konsennum». Taxas mpocsba
«HampasaseTrcs l'enepaapHOMY AuUpeKTOpy
Opranmsanun  O6begunenneix Hanmit 1o
BOIIpOcaM OOpa3oBaHMU:, HAyKM ¥ KYALTYPBHI,
KOTOpBINI IlepejaeT ee AOTOoBapUBaIONIMMCS
rocyjapcrsaM He MeHee 4eM 3a TpU MecsIia 40
Hauaaa coseranms CrieraabHOTO KOMUTETa».
Jazee B BTOI >Ke CTaTbe 3aKpeIlAeHO, 4TO
opuiaapHbIe rocyapcTBa-y4dacTHUKA
KonBennum «cobupaiorcs Ha coBelljaHNe
CreraapHOTO KOMUTETA, COCTOSIIIIETO
U3  IpejcTaBuTesell  AOTOBapPMBAIOIIVIXCS

rocyaapcCTs, 110 O4HOMY oT Ka’ka01ro
rocyaapcrsa, TIMEIOIIIMX CIrenyma/bHbIe
ITOAHOMOY ST oT CBOIMX IIPpaBUTEABCTB

AAsl pellleHMsl BOIIpoca O TaKOM IIpockOe.
Pertennst B 10400HBIX CAyYasIX IPUHUMAIOTC
AOTOBapPUBAIOITMIICS rocygapcrsaMu
DOABIIMHCTBOM B AB€ TPeTU TOA0COB» (IUT. I10:
https://disszakaz.ru/upload/MC_IIpusnanne.
pdf, c. 43-45). Pecriy6.amnka Kasaxcran Bce cBon
AeTICTBUS BhIBEPseT COTAacHO IpeAIiCaHIAM
aannont cratey Komsennmu. Hyxno mmern
B BIAY, UTO «dTa IIpoIjedypa MOXKeT OBITH
IIpMMeHeHa TOAbKO Torga, Korga Konsenijus
oyaer paTuduumposaHa, yTBep>KJeHa
AU IIpM3HAHA I10 MeHbIIell Mepe IIeCThbIO
rocyJapcrsaMm» M3 4ncAa  OQPUIIMAABHBIX
y4yacTHUKOB ganHoi Konsenuumn.
lF'ocyaapcrBa-yyacTHUKI Konsennu
paTuPUUUPYIOT,  yTBEPXKAAIOT  AAaHHYIO
KonBeHIMio «myrem cgaum Ha XpaHeHMe
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I'enepaabnomy  ampextopy Opranmsanun
OOveguuennsix Hammit  mo  Bompocam
oOpaszoBaHU, HayKI u KyABTYPBI
paTuQUKAIMOHHOVN TIpPaMOTBI MAM  aKTa
00 yTBep>KAEeHNH, IIpU3HaHUNU NAN
npucoeauHeHuUn». Hy>XHO umers B Buay,
4yTO Ha OcHOBaHuM cratbu 23 KoHBeHIINU B
cootBeTcTBUM co crathenn 102 Ycraa OOH,
«HacrosAmas KonseHIIMs perucrpupyercs B
Cexperapuare Oprannsanny OO6beATHEHHDIX
Harnit mo mpocn0e 'eHepaabsHOro AnpexTopa
Opranmsanun  OObeguHeHHBIX Hammit 1o
BOIIpOocaM OOpa3oBaHMsl, HAyKM U KYABTYpPbI»
(mmr. mo: https://disszakaz.ru/ upload /
MC_Ilpusnanmne.pdf, c. 45). CoBepIiieHHLIN B
banrkoke 16 gexabps 1983 roga, mmerommuin
0AMHaKOBYIO cnay Ha AHTAUIICKOM,
KITAJICKOM, PYCCKOM U (PPaHITY3CKOM SI3BIKAX
Tekct KonBeHIIUmM cgaerca «Ha XpaHeHUe
B apxuB Opranmsanun  OObeaHEHHBIX
Haruin o BOIIpOCaM oOpa3zoBaHU,
HayK U KyABTYypBI». J3aBepeHHbIe KON
HaMpaBAsIOTCs BCEM rocyJapcrsam-
yaactHnkam Konsennnmy, a raxcke 8 OOH. Tem
caMBIM 3aBepIllaeTcs ITpoliecc paTuduKaIum.
AHaAOTMYHBIM 00pa3oM HPOUCXOAUT DTOT
IIpOIIecc ¥ B OTHOIIIEHNN APYIVIX aHaAOTMYHBIX
permoHaAbHBIX KOHBEHIIMIL.

B  pycae paccmarpuBaemoil  TeMBI
BBI3bIBaeT MHTepec KoHBeHUINsI O HpU3HaHNU
KBaAnQpUKalmil, OTHOCAIIUXCA K BBICIIEMY
obpasosaHnio B EBporeiickoM permose
(ETS Ne 165) or 11 ampeas 1997 roaa

(AnccaboHcKasi KOHBEHLVs) IIOTOMY, 4YTO
cpean 53  crpan-yyactHui, KonseHnun
Haxogutca u  Pecnybamka — Kasaxcras,

KoTopasi patuduiuposasa 91y KonseHiuio
13 aexabpst 1997 roga. llenTpaabHylO
Asuio mnpeacrasasior B sroit KonseHIum
Kurpremscran n Tagxukucran. B mownsaTtue
«IIpU3HaHNe KBaAnQpUKaImin» BXOAUT
«IIpU3HaHNe Y4eOHBIX KypCOB, CBUAETEABCTS,
AVUIIAOMOB U CTeIleHell, [I0Ay4eHHBIX B KaKOJi-
An0O ApPyTou CTpaHe eBPOIelCKOTO peryoHa.
3akpeniaeHHoe B mnpeam0Oyae Kousennun
9TO IOHATUE «IIPeACTaBAsieT COOOM BasKHYIO
Mepy, HallpaBA€HHYIO Ha  COJeVICTBUe
pacIMpeHNIo aKajeMI4ecKoll MOONMABHOCTHU
Mexay Croponamu» (uuT. 11o: Konsennus o
NPU3HAHNY KBaAU(UKAIINI, OTHOCIIIIVIXCS
K BpICIIeMy oOpasoBaHMIO B EBporeiickoMm
pernone; URL: https://disszakaz.ru/upload/

MC _Ilpusnanme.pdf, «c. 1). Baxkwnocts
NpU3HaHUA MOOMABHOCTM HPOCMaTpUBaeTCs
n B TOM, uTOo crarbein X.1 rocysapcrsa-
yuyacTHUKM, BKaiodasi Kazaxcran, onpegeanan,
4TO  peaamsauusa  gaHHou  KonseHium
BO3MO>KHa Ipu ornope Ha Espomneiickyio ceTs
HaIlMIOHAABHBIX MH(OPMALIMOHHLIX IIeHTPOB
110 BOIIpOCaM aKaJeMMYeCKOTo IIPU3HAHMS U
MoOMAbHOCTY. OHI Ke MCXOAAT U3 TOTO, YTO
Oosee KauecTBeHHOe (PYHKIIMOHMpOBaHNe
AaHHON KOHBEHIIMM BO3MOXKHO IIPU y4acTUM
ITpeaceaateas PermonaabHOro KOMHTeTa
IOHECKO 1o sBoitoanenuio KouHBeHIIUM O
NPU3HAHUU y4eOHBIX KypCOB, AUIIAOMOB O
BBICIIEM OOpa3OBaHMM U yYEHBIX CTeIleHell B
rocyJapcrsax pernoHa EBpoIbI B 3acegaHUAX
Komurera Konsennium (cm. crarpio  X.2
Konsennumn).

Hemnocpeacrsennoe oTHOIIeHMe K Hallel
Teme nMeeT KoHBeHI111s1 0 TpU3HaHUM y4eOHbIX
KypCOB, AMIIAOMOB O BBHICIIEM OOpa3OBaHUM
U Y4eHBIX CTelleHell B rocyjapcTBax permoHa
Espomnr ot 21 aexabpst 1979 roga. Haxoascs
cpeau 46 TocyAapCTB-y4acTHUKOB Konsenin
O IpM3HAHUU y4eOHBIX KYpPCOB, AUIIAOMOB O
BBICIIIEM OOpa3OBaHMM U YYEHBIX CTeIleHeil B
rocygapcrsax pernona Espomnl, PecriyOanka
Kaszaxcran, mnpmgasas OrpoMHOe 3HaueHMe
aKkazeMI4ecKoll ¥ HaydyHO! MOOMABHOCTH,
Ha ocHosaHum cratby 2 Kowsenuum Oeper
Ha cebsg MeXAyHapoJHble 00s3aTeAbCTBa
1o odecriedeHnIo 0oJee IIMPOKOIO AOCTYyIIa
«B CBOM BBICIIME ydeOHble 3aBejeHusd
CTyA€HTaM WAM Hay4dHbIM paOOTHUKAM U3
A1000T0  A0rOBapMBAIOIIErOCs TOCyAapCTBa»;

II0  NOPU3HAHMUIO  KypCcOB  «OOydeHms,
AUIIAOMBI ¥ CTE€NEHU DTUX AUL»; II0
U3Y4eHMIO  BO3MOXKHOCTM  «pa3dpaboTKu

U TIPUHATUA aHaJAOTUYHBIX TEPMUHOB U
KpUTepues OILIeHKM, KOTOpBle 004erdmam Obl
IIpMMeHeHNe CHUCTeMBI, oDecrieunBaroIe
COITIOCTaBMMOCTD 3a4eTHBIX y4eOHBIX ITMKAOB,
y4eOHBIX IIPeAMeTOB, AUIIAOMOB U CTeIeHell;
II0 IPUMEHEeHMIO «B IleAsdX AOIycKa K
CAeAyIOIINM DTariaM O0ydeHMUsI» AMHAMIYHO
KOHIEMNIINY,  «KOTOpas  y4uThiBada OBl
3HAHUS, TIOATBEPKAEHHBIE IMOAYYEeHHBIMU
AUIIAOMaMM ¥ CTEIIeHAMM, a TakKXke Apyrue
COOTBETCTBYIOIIME KadyecTBa KaHAUAATOB B
TOI Mepe, B KaKOJ OHI MOTYT OBbITh IIPM3HAHBI
IpUeMAEeMbIMI KOMIETEHTHBIMU OpraHaMm»;
[0 NPUMEHEHMIO «AAs OLEHKU YaCTUIHOTO
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00pa3oBaHUs» IMOKMXKPUTEpPYeB, OCHOBAaHHBIX
«Ha ypOBHe IIOAyYeHHOJ IIOAIOTOBKM I Ha
codep>KaHIUM IIPOMAEHHBIX IIpOrpaMM»; IO
IIOCTOSIHHOMY COBEPIIIeHCTBOBAHMIO yUeOHBIX
IIpOoTpaMM a TakKXXKe MeTOAOB «I11aHMPOBaHM
U pa3BUTI BBICIIETO 0Opa3oBaHNsI» (LNUT. I10:
Konsennmst o npusHaHuM y4eOHBIX KYpCOB,
AVIIA0OMOB O BbICIIeM OOpPa3OoBaHIMN U YUEHBIX
CTelleHell B rocyjapcrBax perroHa Esporisr;
URL: ? moduleld=1&documentld=29995).

KouBeHmmss 1mcxoauT M3 TOTO, UYTO
IpU3HAHNe, B YacTHOCTY, Y4eOHBIX KYpCOB
«BASETCs OAHUM U3 HEOOXOAMMBIX yCAOBUIA
AAs» oDecriedeHns 0O0AbIIel MOOMABHOCTU
Iperiogasarteaeit, CTYy/EHTOB, Hay4YHBIX
paOOTHMKOB 11 CIIeUaANCTOB» KaK BYy30B
Kaszaxcrana, Tak 1 ApyIux 40roBapMBaOIIXCs
cropoH Konsennumn. PyKoBOACTBY:Ch cTaTbell
7 Komsenuun, Kaszaxcran, xak u apyrue
rocyapcTBa-y4acTHUKI, rapaHTupyer,
«4TO TIIpU3HaHMe pacHpoCTpaHseTcsd Ha
HpoOJigeHHble y4deOHBle KypChbl, a TaKkKe
CBUAETeABbCTBA,  AUIIAOMBI ~ MAU  y4YEHBIe
CTeIleHY, BblAAaHHbIe WAM  IIPJUCBOEHHLIe
y4eOHBIMU  3aBeJeHUAMM, IPU3HaAHHBIMU
KOMIIETEeHTHBIM I BAACTSIMU CTpaHLL,
BbIJ@BIIeNl AUIIAOMBI MAM IIPUCBOMBIIEN
CTeIIeHN M 3BaHIsI», a TAKXKEe TO, YTO [10.10>KEeHIIS
crareit KoHBeHITUM «MOIyT KacaTbcsl A1000TO
ANIa, IIPOIIeAIero TaKOM Kypc OOydeHIs
UAM TIOAYYUBILIETO TaKue CBMUAETeAbCTBa,
AVUIIAOMBI WMAWM CTEIeHM, He3aBUCUMO OT
HaIMOHaABHOCTH, IOAUTUYIECKOTO AU
IOPMANYIECKOIO CTaryca ®TOro Amna» (LuT.
o: https://nic.gov.ru/ru/docs/foreign/
conventions/UNESCO_3084). Dto coaericTyer
IIOBCEMECTHOI MHTepHallOHaAU3al I
BopIciIero oopasosanns [8, c. 130-132].

B mexanmam ocymecrsaenns Konsennynm
coraacHO cTaTtbe 8 KoHBeHIIMM BCTpOeH
HallMOHaABHBINI ~ opraH (B PecmyOamke
Kazaxcran — »TO0 MWMHMUCTEPCTBO Hayku U
BBICIIIETO OOpa3oBaHMs), KOTOPBIM «A0/AKeH

AOKyMeHTa sBAs1eTcst PernonaabHplil KOMUTET,
KOTOPBIMI ~ COCTOUT U3  HpeACTaBUTeAeNl
IIpaBUTeABCTB AOTOBapMUBAIOIINXCA CTOPOH,
B TOM 4uCJAe IIpaBUTeAbCTBa PecmyOamkm
Kaszaxcran. Crates 12 KonseHiimu Hasaraert
Ha JOToBapuBalOIMecs TOCydapcTBa, B
ToM umcae Ha Pecnybauky Kaszaxcran,
00513aTeAbCTBO  «COAEIICTBOBATh pasdpaboTke
MeTO/0B 1 MeXaHI3MOB I10 cOopy, 0OpaboTKe,
KaaccupuKanuy ¥ paclpoCTpaHeHMIO BCeil
HeoOXoauMolt  MHPOPMaLNUY, KacaloIlencs
NIpU3HaHUsA y4eOHBIX KypCOB, CBUAETEALCTH
U AUIAOMOB O BBICIIEM OOpa3oOBaHUU WU
YUEHBIX CTeIlleHel, C y4eTOM CyIeCTBYIOIINIX
METOJ0B M  MeXaHU3MOB, a  Takxe
nHopMaIuy, cobpaHHON HallMOHAABHBIMI,
cyOpernmoHaAbHBIMY,  PerMOHAABHBIMU U
MeXAYHapOAHBIMM OpraHaMM, B 4YacCTHOCTH,
Opranmsanyent O0beanHEeHHBIX Haruin
10 BOIpocaM oOOpa3oBaHWM:sA, HAyKu U
KyAbTypbl» (umT. 10: https://nic.gov.ru/ru/
docs/foreign/conventions/  UNESCO_3084).
ITponecc patudukanuu ganHoit Konseniumn
UAGHTUYeH TOMY IIpOIlecCy, KOTOPBINl Obla
IIpOaHaAM3MPOBaH  BBIIIE B  OTHOIIEHUMU
pPernoHaAbHBIX KOHBEHINII I10 IIPU3HAHUIO
y4eOHBIX KypCOB U AUILAOMOB.

Eppomeiickoe BrIcIIee oOpa3oBaHIe Kak
o0beAMHEeHHOe IOpUANYECKOe IPOCTPaHCTBO
6B110 IIPOMHUIIMMPOBAHO boaonckum
yHusepcuterom (VMraams), xoropeit B 1986
rogy (obmaeiHsiii ro4 csoero 900-aetirt)
IIpeAAOXNA BCeM yHUBepCUTeTaM CTpaH
Esponiel  mpucoeaunutbess K «Magna
Charta Universitarum» («Beamxoir Xaprum
Yuusepcutetos»). Yxe B 1998 roay Xaprus
Obiaa moanmcaHa 80-10 yHUBepcUTeTaMI,
a B HacTosjIlee BpeMs II04 XapTuei CTOAT
noanucy 650 BpICIIMX Yy4eOHBIX 3aBeAeHMII.
DTa mAes Crada TpPUBAEKaTeABHON AAsd
IIOCTCOBETCKMX CcTpaH. B ®roit cBaA3m 60
YHUBEpPCUTETOBCTpaHbl, BToMuncae Kazaxckmit
Hal[MIOHAABHBIM ITe4arorMyecKuil yHuBepCUTeT

pacroaaraTb HeOOXOAMMBIMU CpeAcTBaMy, ¥MeHN AOasi KaK TOA0BHOe Ilegarornmieckoe
MO3BOASAIONIMMI  eMy  Aubo  cobuparh, ydpexxaeHue CTpaHsl, EBpasnitckmii
obpabaTbIBaTh u KAaccupUUMpPOBATh  HAIMOHAABHBIN yHuUBepcurter wumeHn /1L.H.
BCIO IIOAE3HYIO AAsl ero JesreapHocTu I'ymmaesa, Kaszaxckun HaIllMIOHAABHBIN
nH$popmanuio, KacalomyIocs y4eOHBIX  YHHUBepcureT nMeHHU aab-Papadu, rogmmcaan
KypCOB, AUIIAOMOB O BhIcIleM oOpasoBaHmu 5Ty Xaptuio. Kasaxctan kak cyObekT
U y4yeHBIX cremeHei». V3 cratem 10 MexayHapogHOro oOpa3oBaTeAbHOTO IIpaBa
KouBennum BpITeKaeT, 4YTO eIlle OAHUM  CTaA OPUIIMaAbHBIM yyacTHUKOM Boaonckoro
MHCTPYMEHTOM  OCyIecTBAeHUs gaHHoro 1mpomecca B 2010 roay. Tem cambiM
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Kazaxcran, oTomass OT COBETCKOM CUCTEMBI

crnenyaauTeTa, IepeopreHTUPOBAACS
Ha TPeXypPOBHEBYIO IIOATOTOBKY
KagpOB: Dakaaaspuar, Marucrparypy,
aoktopantypy (PhD) wm mepemrea Ha

cleAyloIiyie eBpOIIeViCKMe ITapaMeTphl: Ha
aKageMIJecKyl0 MOOUABHOCTh  CTYAEHTOB,
podeccopcKo-TIperojaBaTeAbCKOr0 coc-
TaBa, aAMUHUCTPATUBHOTO IepcoHaja
VHUBEpPCUTETa, Ha 3-YPOBHEBYIO CHUCTEMY
IIOATOTOBKM BBHIITYCKHIKOB, Ha HaJJexKallee
KaueCTBeHHOe obecrieueHne BBICITIETO
oOpaszosaHus [9, c. 4-5].

PesyabTaThr

B boaonckom €BPOIIeNICKO-
oOpa3oBaTeAbHOM rporecce UIMeIOTCS
ABa BUJA aKageMM4YecKoll MOOMABLHOCTH:
«BePTUKAaAbHasI» n «TOPU3OHTaAbHAs».
Beprtukaapnass MOOMABHOCTL O3HadaeT, YTO
CTYAEeHT ITOAHOCTBIO IIPOXOAUT OOydeHue Ha
COOTBETCTBYIOIIYIO CTelleHb B 3apyOesKHOM

yuusepcutere.  CMBICA ~ TOPU3OHTAAbBHON
MOOMABHOCTU ~ 3aKAIO4aeTcsa B  OOy4YeHUM
CTY4EHTOM B 3apyOeXXHOM YHUBepcuTeTe
B paMKax  OIpaHMYeHHOIO  Ilepuoga:
ceMecTpa, oOgHoro ydeOHOro roga. Hago
OTMETUTDb, YTO IIOAOXKUTEAbHBIE CTOPOHEI

3apy0e>KHO-CTyAeHIeCKOI MOOMABHOCTH
3aTparnsaioT He TOABKO CaMOIO ee YJacCTHMKA
HenlocpeJcTBeHHo. OHa Mo4e3Ha U A4S
Y4acTBYIOLINX B TAKOM OOMeHe Ka3aXCTaHCKIX
YHUBEPCUTETOB, IIOCKOABKY CTUMYAUPYeT
pykoBoacTBO  (dakyAbpTeTOoB U Kadeap
Ka3axCTaHCKMX YHUBEPCUTETOB K paspaboTke
TBOPYECKIX,  OPMUIMHAALHBIX  COBMECTHBIX
oOpaszoBaTeAbHBIX MporpamMm. Vcxoasimas
MOOMABHOCTH MOJKET OBITh HEeAOCTaTOYHOI B
CBSI3M C HU3KMM yPOBHEM HaBBIKOB BAaJeHU:
TeM VAV MHBIM MHOCTPaHHBIM SI3BIKOM, 8 TAKXKe
B CBSI3M C OTCYTCTBUEM KBOT AAsl CTYAEHTOB
U3 COLIMAABHO YA3BMMBIX C/A0€B HaceaAeHU:.
Akagemmueckas MOOMABHOCTD MO>XKeT
HPOSBASTHCA B elrle ogHON gpopme — B popMe
BHYTpeHHell MOOMABHOCTU BHYTPU CTPaHBI.
D1y PpopMy MOOMABHOCTI MOXKHO OOBACHUTH
IpexK/e BCero cyObeKTUBHBIMM paKTOpaMU B
BUJAE CEeMEeVIHBIX CBsI3ell, AMYHBIX 3HAKOMCTB,
CTOMMOCTH IpeObIBaHNs, HalIpUMep.
OrnpasHoit, M3HaYaAbHOM TOYKOI
peaamsanuy  IIporpaMM  aKaAeMIYecKOo
MOOMABHOCTH B Ka3aXCTaHCKMX YHUBEPCUTETax

apaserca 2011 roa. B mepmoa c 2011 mo
2018 roapr 14140 xasaxcTaHIleB BbIeXaAu
110 IIporpaMMe MOOMABHOCTM 3a C4YeT Kak
OIO4’KeTHBIX, TaK 1 BHeOIOAKETHBIX CPeACTB
[10, c. 7].

IIposiBaeHMeM BXxOAsIIell MOOMABHOCTU
CTyA€HTOB  CTalA0 TO, 4YTO CEeroAHs B
YHUBepCHUTeTax Kazaxcrana obOyJaercs
IPUMEPHO 24 THICAYM MHOCTPAHHBIX CTY4€HTOB
n3 45 rocysapcts. HaM BaskeH OIBIT He TOABKO
Boaonckoro rmpornecca, Ho mortbiT OOCP BoTOM
porrpoce [11, ¢.219-220]. boapmmHCTBO 9THX
cryaenTos nipuexaau us crpad CHI, Adppukn,
Mownroaun, Kuras, HO He U3 eBpPONIENCKNX
crpan. Hamporms, 1179  xasaxcraHckmx
CTyAEHTOB B Hopsigke MICXOASIIIIEN]
MOOMABHOCTM TIOCTYIIMAM B eBpoIIelicKue
YHUBEPCUTETHl II0 AVHUI TOCYyAapCTBEHHOI
nporpaMMsl «boaarmiak» u B HOpsigKe ANMIHO

mannuatusel [12; 12, c. 5]. YUwucaennocrts
Ka3aXCTaHCKMX  CTYA€HTOB,  I10AYYalOIMX
3HaHMA B 3apyOeXHBIX YHUBepCHUTeTaXx,

pacrer u3 roda B ro4. B 2021-2022 yuyebHOM
roay KoAmud4ecTBo cryaeHtoB u3 Kasaxcrana B
IIOPsIAKe CXOAAIIe MOOMABHOCTI COCTABIAO
89 TrIcad 292 yeaoBeka. B xauecTse mpumepos
IIpUBeAeM CTpaHbl, KOTOPbIe IIPUHSAAN B CBOU
yHusepcuteTsl oT 80 KasaxcraHies 1 0oaee.
B Bysax Caosakmm yuatcsa 80 CTyAeHTOB-
KazaxcTaHIleB, yHuBepcuTeTsl Vlcrianuu craan
alma mater gas 87 1oHOIIeN M AeByIlIeK U3
Kaszaxcrana, boarapus npunsiaa 96 M0A0AbBIX
aoaenn u3 Kasaxcrana, B Ykpauny (40
HavyaJa BOEHHBIX cOObITHIT) mnpuexaam 107
npeacraputesein u3 Kasaxcrana, ®unasHams
CTada MecTOM y4yeObl M IIPOXMBAHUA AAsd
112 ygeaosex u3 Kasaxcrana, B ABcTpaanu
110Ay4JaloT IpodeccroHaAbHbIe 3HaHMA 118
crysentoB 3 Kasaxcrana, yHUBEPCUTETEI
Snonumn  obOywaror 120 npmexaBmmx u3
Kaszaxcrana aimogen, yHmsepcureTsl /UTBEI
IIpeJoCTaBUAN BO3MO>KHOCTb YUUTHCS
156 kasaxcrannam, ZlarBus B3siaa Ha ceOs
00:13aTeAbCTBO IIPeAOCTaBUTL OOpas3oBaHMe
186 cryaenram-kasaxcraniiam, y beaapycnecrs
BO3MOXKHOCTU AATh 3HaHIS 232 Ka3zaxcTaHIlaM,
Maaaitsuss ~ pemmaa  aath  oOpaszoBaHMe
260 MoaoabpIM rpaxkdaHaMm PecryOankn
Kaszaxcran, Kurait n I'onkoHr npegocrasmuan
BO3MOXKHOCTb y4mMTbCA 265 KasaxcraHIlaM,
COIlpeAeAbHBINl C HaMM Y30eKHUCTaH peIna
AaTb  oDOpasoBaHme 277  Ka3aXCTaHCKUM
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rpakJaHaM, >KeAalolIuX YYUThCA B ABCTpus
okazaaock 350 kasaxcrannes, B lraaum
yuarcst 304 Hammx crygeHTa, QpaHITy3cKue
YHUBepCUTeTsl oOydaioT 459  cryaeHTOB
n3 Kaszaxcrana, Benrpmsa - 626, Kanaga —
651 xasaxcranua, B Pecniybamke Kopes -
755 cryaenros, B l'epmanum yuarca 1143
yeaoBeka u3 Kasaxcrana, [loapma cymeaa
npeaocrasuth 1172 yHMBepCUTETCKUX MecTa
AAsl KasaxcTaHIeB, BeankoOpuranmus cmoraa
BpIAeANTDh 1288 MecT B CBOMX yHUBepCHUTeTax
Aast OyAyIIUX Ka3axCTaHCKMX CIIeIMAaAVCTOB,
B CIITA oOGyuarorca 1994 xasaxcraHlla, B
Yexun — nemHoro 0oapmie: Tam yuyarcs 2027
yeaosek 13 Kasaxcrana, yauBUTeABHO, HO
HeOoapoM Keipreiscran obecriednsaeT yueOy
2 178 xazaxcrannam, 2 349 yeaoBek ydaTcs B
Typenxoit Pecriybanke, 671 386 kazaxcraHiies
obyuarorca B Poccuiickonn ®Pegeparunm [13,
c. 117]. B cayuae HeoOXxogumocTy, B cAydae
BO3HMKHOBEHIs  OCODBIX  OOCTOSTEALCTB
COOTBETCTBYIOIas JacTh CTYyAEHTOB
MOXeT BPEMEHHO IepeiT! Ha peXuMm
AVICTaHIIMOHHOTO oOy4eHus [14].

Ora UCXOASIIAs aKageMmJecKast
MOOMABHOCTD IOPUAMYECKN CTala BO3MOKHOI
0aarogapsi  AOTOBOPHOMY  COTPYAHUYECTBY
Mexay KazaxctaHoM 1 COOTBETCTBYIOIIMMU
rocygapcrtsamu, a  Takxke  Oaarogaps
AOTOBOpaM MeXAy Ka3axXCTaHCKUMU
YHUBEpCUTETaMU u YHUBEpCUTETaMU
3apy0OexxHBIX rocygapcrs. 1o coctosnmuio Ha
2021 roa xasaxcTaHCKUe By3bl ITogricaan 5 949
AOTOBOPOB C 3apyOe>KHBIMI YHUBePCUTeTaMI,
rAe BOIpPOCaM aKaJeMMUYeCKON I Hay4dHOI
MOOMABHOCTU CTYAEHTOB, IIperojaBsaTeaers,
uccaeaoparedeit M aAMMHUCTPATUBHOIO
IlepcoHasla OTBeAECHO Beayllee MecTo. DTu
ABYCTOPOHHIE  AOTOBOPHI  Ka3aXCTaHCKMX
u 3apyOe>KHBIX  YHUBEpPCUTETOB KaK
IOPUANYECKUX AU SABASIOTCA AOTOBOPHBIMU
aKTaMu MeXAyHapOAHOIO 4acTHOIO
IpaBa,  IIpedgycMaTpuUBAIOIIUMIU  IIpasBa,
O0s3aHHOCTM M OTBETCTBEHHOCTh CTOPOH
MEXBY30BCKOTO XapakTepa. OTU A0TOBOPEI
peryAupyioT 4acTHO-IIPaBOBBIe OTHOIIeHNs

VHMBEPCUTETOB B  ABYX  HaIIpaBAEHUX.
[lepBoe HampaBaeHUEe peraaMeHTUPYeTCs
MemopanaymaMn o COTPYAHMYECTBE
(Memorandum of understanding), xoTtopsre
IIpeACTaBASIOT coboit ABYXCTOpOHHee
corainieHue MeXAY Ka3aXCTaHCKUM

YHUBEPCUTETOM U  3apyOe>XXHBIM  BY30M-
IIapTHepOM, 3aKAI04aeMble Ha OIlpe/eAeHHbI
uau  OecCpoyHbBIi CPOK IO  BOIIpOCaM
PasBUTUA MeXAyHapOAHOIO COTPYyAHMYECTBa
B cdepe  BBHICIIETO,  I1OCAEBY30BCKOIO
oOpasoBaHmsA, HayKl, aKajeMH4YecKol u
Hay4HOI1 MOOMAbHOCTH. BTOpoe nanpasaenne
peryanpyercsa CoraamnieHusaMyu Ha oOydeHue
(Learning Agreement), KoTopble coaep>KaT
IIOAO0>KEHI 00 00111eeBPOIIeTICKOM
oOpaszoBaTeAbHOM IIpollecce C KpejuTaMu
ECTS (B mepeBoge ¢ aHTA. Ha PyCCKMII A3BIK:
European Credit Transfer and Accumulation
System — Eppomerlickas cucrema Iiepesoja
M HakoIAeHMs: 0aAa0B) TII0  y4eOHBIM
KypcaMm, KOTOpble OOy4alolmiics >KeAaeT
U3YYUTh B By3e-llapTHepe M IIOAYyYUThL IIO
HUM  COOTBeTCTByIOIIue 0Oaaapl. /aHHBINA
TUII COTAallleHNsl MMeeT HeIlloCpeACTBeHHOe,
KOHKpeTU3UpYIOlee OTHOIIIeHMe K
aKageMu4eckoy MOOMABHOCTH.

DT  4YacTHO-IIpaBOBbIe  AOTOBOPBHI U
KOHTpaKThl yHmuBepcuteros Kasaxcrana wu
YHUBEPCUTETOB APYTUX CTpaH IIO BOIIpOCam
VMILAeMeHTalun aKazeMI4ecKoin u
Hay4yHO!l ~MOOMABHOCTM  Oa3uMpyloTcs Ha
COrJalieHmsIX, AOroBopax, MeMopaHAyMax,
3aKAI04aeMBIX Ka3aXCTaHCKMM TIOCyAapCTBOM
— Pecniybamxon KasaxcraH m c  KaKABIM
3apyOe>KHBIM TOCYyAapCTBOM B OTAEAbHOCTU
Ha ABYCTOPOHHENl ~OCHOBE, Ha OCHOBe
MEeXJAYHapOAHOTO IyOAMYHOIO IpaBa. DTO
O3HayaeT, YTO YaCTHO-IIPaBOBbIE JOTOBOPBI
U KOHTPAKTBl MOTIYT IOAINCHIBATBCS TOABKO
npu HaAMYUI Me>KIOCyapCTBeHHOIO
AOTOBOpa, COTJallleHus O COTPYyAHUYECTBe
B cdepe oOpaszoBaHus. BDTO BUAHO Ha
npuMepe psaja MeXAyHapOAHBIX ITyOANYHO-
IIpaBOBLIX coraamenuii mexay Kasaxcranom
U APYIMMIU MHOCTPAHHBIMM TOCyAapCTBaMMU.
Tak, Coraamenue mexay IlpasureabcTBoM
Pecnybamku Kasaxcran u IlpaButeancTtsom
Coegunennsix IlltaToB AMepukyu o HaydHO-
TeXHMYECKOM COTpyaHudectse oT 11 ampeas
2010To4a craTbeii 2 oouipsieT ocyIiecTBAeHne
COTpyAHMYECTBA AOTOBaPMBAIOLIVIXCS
CTOPOH IIyTeM: «peaAM3aliuyi COBMECTHBIX
1CCAeA0BaTeAbCKUX IIPOEKTOB; OpraHmM3arent
COBMECTHOTO OOyuyeHus, BKAIOYas Hay4dHbBIX
KagpoB BBICIIIeT KBaAM(pUKaImm B
COOTBeTCTBMIU C TPsAMBIMU  AOTOBOpaMMU
MeXAy 3aliHTepeCOBaHHBIMIY OpraHM3asIMU
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U YIpPeXKASHUsAMU  TOCYyAapCTB
oOMeHa  ONBITOM ¥  3HAaHMI  YYeHBIX,
AOKTOPAHTOB, aCIMpPaHTOB, MAaruCTPaHTOB,
CTY/AEHTOB; IIpOBeJAeHNe COBMEeCTHBIX HayUHBIX
CUMIIO3MyMOB, KOH(]epeHLINIl, CeMIHapoB,
pabounx BCTped, Hada’KMBaHUe ITapTHEPCKUX
OTHOIIEHMI, OCHOBAaHHBIX Ha  Hay4YHBIX
UCCACAOBAHMAX MEXAY TOCyAapCTBeHHBIM
Y YaCTHBIM CEeKTOpoM» (umT. 110: https://
adilet.zan.kz/rus/docs/P100000294_). Cratbs
2 Coraamennus Mexay IlpaButeancTrBom
Kerpremsckoir Pecrybankn n [Tpasurteanctsom
Pecnybauxn Kasaxcran o coTpyaHuuecTse
B oOaactu oOpasosanus or 4 moas 2006
roja MMeeT IpsMOe OTHOIIeHNe K BOIIpOcaM
aKaJeMMYecKoll M Hay4HO!l MOOMABHOCTU:
«CTOpOHBI ~ pa3BUBAIOT COTPYAHUYECTBO B
cepe oOMeHa, TOATOTOBKM, IT€PeIIOATOTOBKA
u ITOBBILIIEHIS KBaAMPUKaLUI
CIelaAMCTOB, Hay4YHO-IIearornmJecKmx
KagpoB, IPOBEACHUIM COBMECTHBIX Hay4YHBIX
MCCA€AOBAHUI Y1 MEPOLPUATIUN, peaan3aryisl
KOTOPBIX OyAeT OCyIIeCcTBASATLCA Ha OCHOBe
3aKAIOUEHMSI TPSAMBIX JOTOBOPOB  MeEXAYy
3aMHTePEeCOBAaHHBIMU OpraHM3alusIMU
rocysgapcts  CTOpOH, B KOTOPBIX AOAKHEI
OBITH OIlpejeAeHbl UX IIpaBa, 00sA3aHHOCTU U
OTBETCTBEHHOCTD» (IMT. 1o: https://adilet.zan.
kz/rus/docs/P060000630_). B coorBeTcTBUM CO
craTthelt5 MeMopaHayMa O B3aIMOITOHMMaHU I
MeXAy Munncrepcrsom oOpasoBaHms
n Hayku PecnyOamkm  Kasaxcran nu
Munucrepcrsom obpasosanus PUHATHACKOM
PecniyOamxu B 0o6aactu oOpa3oBaHIs U HAyKU
or 24 mapra 2009 roga cTOpoHBI B pycae
aKaJeMM4YecKoll M Hay4yHOM MOOMABHOCTU
«IMOAAEP>XKUBAIOT MHUIMATUBBI OpraHi3aLiiii
oOpa3oBaHmUsA II0 HKBUMBAaJA€HTHOMY OOMeHy
paboTHIKaMM 0Opa3oBaHMs U HAayKH, a TakxKe
oOyyalomuMucs 110 IporpamMme Oakaaaspa,
MarucTepckoi u AOKTOPCKON IporpaMmaM
Ha OCHOBE ABYCTOPOHHMX JOTOBOPOB MEXAy
3aMHTePEeCOBaHHBIMU OpraHM3alUsAMU
oOpaszoBanus rocygapcts CTopon» (IMT. IIO:
https://adilet.zan.kz/rus/docs/O0900000003).
l'osopsi aApyrummu caoBamyu, HpUBeAeHHbBIE
BBIIIIE  AOTOBOPHO-IIPABOBLIE MHCTPYMEHTEI
BBRIITIOAHAIOT ~ CBA3YIOLIYIO  POAb  MEXAYy
HaLMOHAABHBIMY CUCTEMaMM Pa3HBIX CTPaH.
Bmecre ¢ Tem akagemmyeckasi 1 HaydHas
MOOMABHOCTh MOXKeT OBITh MCIIOAb30BaHa He
TOABKO KaK MHTeTPUpPYIOIIee CpeACTBO MeXAy

CTOPOH;

Halll1OHaAbHBIMU Hay‘IHO-O6paSOBaTeAI)HbIMI/I

cucTeMaMUy pa3AMIHbIX roCyAapcCTB.
AxageMmueckas M HaydHasi MOOMABHOCTD
MOXKeT  OKas3aTbCA IIOAE3HON HOpu  ee
JUCIIOAL30BAaHUM  BHYTPU  HaIMIOHAALHOI
o6paaoBaTeAbHo-Haqu0171 CIICTEMBI Ka>kKA0M
crpanpl.  IlokaxkemM 9TO Ha HOpumepe
Pecnnybamkn  Kaszaxcran. Brayrpenmsa

akageMuydeckass MOOMABHOCTL OOYy4arOIIMXCs
B Ka3aXCTaHCKOI OOpa3oBaTeAbHON CHUCTeMe
OCYIIIeCTBASeTCS COraacHo IIOPSAKY,
YTBEpKAEHHOMY  HPUKa3OM MMHICTPA
00pa3oBaHyA M HAyKV (HBIHE —HayKM M BBICIIIETO
oOpasoBanus) Pecnybamkm Kasaxcran ot
20 ampeas 2011 roga No 152 u peaamsyercs
TOABKO MeXAy TeMU By3aMM, KOTOpEIe
noanucaan Tapasckyro gekaapanuio oT 7
okTs0ps 2011 roaa. IIpu KoHKypcHOM OTOOpe
AAsl y4acTUs B aKadeMMU4IecKoil MOOMABHOCTI
CTYAEHTOB YCTaHOBAEH KPUTEPUIL BBICOKOI
yCIIeBaeMOCTHU B CBOEM By3e. DTa BHYTPEHHsIA
akageMmueckas I HaydHasi MOOMABHOCTD
peryanpyercs Ipa’k4aHCKO-IIPAaBOBBLIMU
aorosopamu Pecrrybankn Kasaxcran.

Cama Tapasckas AeKaapanus
IpeAcTaBAseT COO0M AJOKyMeHT — MeMOpaHAyM
BY30B EBpasuiickoro 1mpocTpaHcTBa, KOTOPBIA
OpPUHAT B paspuTue Tpaaunuii Beaukon
XapTumn YHuBepcureTos, Bboaonckorit
Aekaapanun u MeMopaHayma yHUBEPCUTETOB
Pecniyboamxn  Kasaxcran. Aexkaapanus
OCHOBaHa Ha  CAeAYyIOIIUX  MIPUHIMIIAX
IIPUPOABI U AeATeABHOCTU BBICIINX y4eOHBIX
3aBeAeHMIL: IIPUHINIT obecriedeHms
11po¢peCcCOHaABHON TIOATOTOBKY; ITPVHIIUII
obOecriedeHNs]  HEIIPEePLIBHOCTM  HAy4YHOTIO
TBOpYeCTBa;  IPUHLMUII  aKaAeMUYecKO
CBOOOABI; IIPUHIINII COIIOCTaBYIMOCTH yIeOHBIX
IIpOrpaMM U TeXHOAOTUI OOy4eHMs; IPUHITUII
COACVICTBMSL  OCYLIECTBACHUIO  COBMECTHBIX
Hay4HBIX M OOpa3oBaTeAbHBIX ITPOEKTOB. B
KayecTse IIpyMepa MOXKHO IPUBECT AOKYMEeHT
Kaparanaunckoro roCcyAapCTBEHHOIO
TeXHUYEeCKOro yHmpepcurera «Peaamsamus
IIpOrpaMMBbl  BHYTPEHHEl  aKaJAeMIYecKO
MoOmapHOCTM» OT 29 smBapsa 2015 rogaa,
Ha  OCHOBaHUM  KOTOPOIO  OTAeAbHEIe
CTYA€HTBl AaHHOTO YHUBEpCHUTETa B IIOpsAKe
aKazeMI4eckoll MOOMABHOCTM B TedeHMe
O0AHOrO cemecrpa oOyudaanuch B Tapasckom
rOCyAapCTBEHHOM  YHUBEPCUTET  VMEHU
M.X. Ayaatmu, B Bocrouno-Kazaxcranckom
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rocy4apCTBEHHOM TeXHYECKOM YHUBEpCUTEeTe
umenn /. CepukOaepa; rpymmna CTyAeHTOB
®TOTO K€ yHHUBepCcuUTeTa ydymaach TakxXKe B
TeuyeHne oAHOro cemecrpa B IlaBaoaapckom

roCcyAapCTBEHHOM yHUBepCUTETe
umenn  C.Topaiireiposa, Kaszaxckom
arpoOTeXHUYeCKOM yHUBEpCUTeTe VM.
C.Cendyaanna (r.Acrana), Kaparanguuckom
rOCyAapCTBEHHOM  YHMBEPCUTETe  VMEHU
akagemunka E.A.bykerosa, Kaparanamuckom
roCcyAapCTBEHHOM MHAYCTPUAaAbHOM

yausepcutere (r.Temupray).

BoeiBoabr

Axagemudeckas MOOMABHOCTh O3HauaeT
COTPYAHMYECTBO U CBA3b BBICIIMX Y4eOHBIX
3aBeJeHMI, CTYAEHTOB, IperoJaBaresers,
aAMUHICTPATUBHOIO repcoHasa B
oOpasoBaTeabHON cdepe IO eBpPOIeiCKUM
crangapraM boaonckoro nmponecca. Hayunas
MOOMABHOCTD O3HAYaeT LIUPKYASLINIO «yMOB»,
Hay4HBIX  MCCAeJOBaTeael,  aHaAUTHUKOB
YHUBEPCUTETOB, HAYYHO-MCCAEAOBATEAbCKIUX
yUIpeXAeH!N KaK BHYTPM CTPaHBL, TaK M B
3apyOexHpIX cTpaHax. ObDe pasHOBUAHOCTU
MOOMABHOCTY IPU3BaHBI MOBLIIIATL YPOBEHb
3HaHMI1 B 0OOpa3oBaTeAbHO 1 Hay4yHOI cdepax
C y4eTOM YCKOPEHHOIO Pa3BUTUSA HOBEIIINX
TeXHOAOTUI, TeXHOAOIMI Hu(pPOBU3ALUN U
VICKyCCTBEHHOI'O MHTEeAA€KTa B HallMOHAAbHOM
1 T100a41bHOM MaciTabax.

MexaynapogHast
U HayyHas MOOMABHOCTD

aKageMraeckast

peryaupyercs

MeXAYHapOAHBIMU
AOrosopamu I1y0AMYHO-IIPaBOBOI
HampaBAE€HHOCTM, COBOKYIHOCTh KOTOPBIX
HOCUT HalMeHOBaHUe €BPOIIeIICKOTO
boaonckoro Hay4HO-0Opa30BaTeAbHOTO
mpolecca. YHMBepCaAbHBIE MeXAyHapOAHO-
IIpaBoOBble AOKYMEHTHl OPUEHTUPOBAaHBLI Ha
peaansanmio IpaBa yea0BeKa Ha OOpa3oBaHue,
Ha roaydeHue MM oOpa3oBaHUsA KaK BHYTPU
CTpaHbl, TaK U 3a pyOexxoM. /BycTOpOHHUIe
MEXIOCYy4apCTBEeHHbIE  AOTOBOPHLIE  aKTEhI
11y0AMYHO-IIPAaBOBOIO XapaKTepa, OCHOBaHHbIe
Ha HUX ABYCTOPOHHUE MeXAyHapoJAHble
AOTrOBOPBI U COrAalleHNs YaCcTHO-IIPaBOBOIO
Xapakrepa, peryAmpyiomume coTpyAHUYEeCTBO
rocyJapCTB ¥ YHUBEPCUTETOB Ha MUPOBOIL
apeHe MeXJAy co0OIl M BHYTPU KaXKAOM
CTpaHbl,  IIPeACTaBAAIOT  CODONM  aKThl,
KOHKPEeTU3UPYIONIe coepKanne
aKaJeMMI4YecKoll U Hay4HOV MOOMABHOCTU B
oOpasoBaTeAbHOM 1 Hay4yHOI cepe. B measx
COBEPILIEHCTBOBAHIS HEKOTOPBLIX —acCIIeKTOB
oOpaszoBaHus, aKaleMMUYeCKOl M Hay4dHOI
MOOMABLHOCTU B CTaThe AaHbl peKOMeHAalu
[0 KOPPEKTUPOBAHUIO HOPM U IIPUHATUIO
ps4a  HOBBIX Ka3aXCTaHCKUX 3aKOHOB U
MEeXAYHapOAHBIX KOHBEHIIMIA.

pernmoHaabHbIMUI

®unancuposanme. JaHHOe MccaeAOBaHUE
BBIIIOAHEHO 3a cueT «Peaamsanus Ilaprskckoit
Bcemupnou = gekaapanum O BBICHIEM
obpazosanun Aaa XXI seka B Pecrybamke
Kasaxcran» ocymlecTsaeHo npu (pUHaHCOBOM
IoAAepKKe Komureta 10 HayKe
Munncrepcrsa HayKIu u BBICIIIETO
obpaszosanusa PK (JIPH AP 19680224).

Cnmcok antepartypsnl

1. Hlyp Bepran. PynsaMeHTaAbHBIE [IEHHOCTH BhICIIIEr0 oOpa3osanysi // Beiciras mkoaa Kasaxcrana.

—2022. — Ne3. - C. 4-9.

2. Kamamresa JK.K., Mupsa H.B., XKynycosa A K., I'easmanosa 3.C. Ilpo6aema pedopmmposanHmsa
cucTeMbI 00pa3oBaHIA B COBPEMEHHBIX YCAOBIUAX pasBUTILI Mupa. [DaekTponnsni pecypc] — URL: https://
bulletin-pedagogical.ablaikhan.kz/index.php/j1/article/view/616/235. (aara oOpammenms: 21.07.2023).

3. Acan K.A., Kynan6aesa C.C. ®opMuposaHue MHOA3LIYHON KOMMYHUKaTUBHOM KOMIIETEeHITUN B
Kasaxcrane cpeAcTBaMU MHTEPAaKTUBHBIX TEXHOAOTMIL: IIyTh K IA100aAbHON MHTETpanuu. [DAeKTpOHHBIN
pecypc] — URL: https://bulletin-pedagogical.ablaikhan.kz/index.php/j1/. (aaTa obparmenm: 21.07.2023).

4. Zapadynska I. The Role of Learning a Foreign Language in the Globalization Process of Higher
Education Institutions. Modern Information Technologies and Innovation Methodologies of Education in
Professional Training Methodology Theory Experience Problems. — 2023. — P. 89-95. DOI: 10.31652/2412-

1142-2022-66-89-95.

5. Kluczewska K. Academic Mobility the ‘Other” Way. Migrant Academics’ Narratives of Precarity and
Resilience in Europe. — Cambridge, UK: Open Book Publishers, 2023. - P. 117-127.

6. Zaitseva E., Levashenko V., Nurmagambetov A., Akzhunis A. Advanced Centre for Phd Students
and Young Researchers in Informatics) // HIGHER EDUCATION IN KAZAKHSTAN. —2023. — Ne1(41). - P

43-49.

190 Ne 3(144)/2023

A.H. T'ymunres amvindazol Eypasus yammuix yrnusepcumeminivy, XABAPIIBICDBI. Kyxkotk cepusico

ISSN: 2616-6844, eISSN:2663-1318



ANaAU3 pamuPuiuposanolX pezuoHaAbHBIX U MeXOYHAPOOHO-NPAGOGLIX AKNIOE 0 NPUSHAHUU Y4eOHVIX KYPCOG...

7. Toaey6exosa b.X., Xsegeangsze T.b., Carianbaesa JK.IO. ObpasopareanrHoe mrpaso: oO1Iiee IOHSTHE,
crcteMa, cTpykrypa u npunnumsl // Bectinuk KasHITY umernn Abas. Cepna «lOpucnpyaenmus». — 2023.
- Nei (71). - C. 70-79.

8. Khudaverdiieva V. Internationalization of Higher Education: International Vectors of University
Development Strategy // Scientific journal of Khortytsia National Academy. — 2022. — P. 130-141. DOL
10.51706/2707-3076-2022-7-13.

9. Boaoncknii mponecc B Kazaxcrane kpatko. [Daexkrponnsiit pecypc] — URL: https://obrazovanie-gid.
ru/dokumentaciya/bolonskij-process-v-kazahstane-kratko.html (aata obpamenm: 27. 07.2023).

10. Toaeybekosa b.X., Carianbaesa JK.IO., Teinpioekosa 3. Ocobennoctu nepexoga Kasaxcrana Ha
Boaonckyio cucremy Bricmrero oopasosanus // Bercrras mkoaa Kasaxcrana. — 2019. — Ne3 (27). — C. 4-9.

11. Indicator B6. What is the profile of internationally mobile students? // Education at a Glance - 2022:
OECD Indicators. OECD Publishing. — Paris, 2022. — P. 218-224.

12. Boaonckuit mpouecc B Kaszaxcrane xpartko. 26 mioas 2023 roga. [DaeKTpoHHBIT pecypc] —
URL:  https://obrazovanie-gid.ru/dokumentaciya/bolonskij-process-v-kazahstane-kratko.html  (aata
obparrenuns: 27. 07.2023).

13. HanmonaAbHbI A0KAa O COCTOSIHUM 1 Pa3BUTUN cricTeMbl oOpaszosanus Pecriyoanku Kasaxcran
(3a 30 aer Heszasucumoctn n 2021 roa). — Acrana: Munmcrepcrso npocsertenns Pecriyoankn Kasaxcras,
MuHncTepcTBO HayKum U BBICIIero oOpasosaHms Pecnybamkm Kasaxcran, AO «JHpopmanmoHHO-
aHaAUTUYECKUI eHTp», 2022. — 325 c.

14. Heiser R. Quality Education Beyond Borders: An International Content Analysis for Transnational
Distance Education. Open Praxis. — 2023. — Vol. 14. - P. 256-269. DOI: 10.55982/openpraxis.14.4.499.

III.B. Tiaermmua, M.A. CapcemOaeB
A.H. I'ymunres amuvindazor Eypasus yammorx ynusepcumemi, Acmana, Kasaxcman

YaTTHIK Xyiieaep imiHjge JXoHe apacbIHAAFbI aKa4eMUSIABIK JK9HEe FBIABIMM YTKbIP ABIKTHI
0JaH 3pi AaMBITY MaKcaTbIHAA OKBITY KypCTapblH TaHy Maceaeaepi OOMbIHIIIa
paTuduKanuslaHFaH OHipAiK )K9He XaAbIKapaablK KYKBIKTBIK aKTizepdai Taagay

Angaatna. bya FerapiMu Makadaga CTyAeHTTePAiH, OKBITYIIBLAAPABIH, 3epTTeyIIildepaiH, oKiMImiAik
KbI3MeTKepAepAiH akageMUAABIK KoHe FRIABIMM YTKBIPABIKTH TaligadaHy, boaoH reiapiMu-0iaim 6epy
ydepici HeridiHge XaablKapaablK BIHTBIMaKTacCTBIKKA KaTBICY apKbIAbl MakcaThl OoaraH Oipereil OKy
KypCTapbIH TaHy¥a KaThIChl Oap >KaAallblFa OipAeit, aliMaKThIK, eKi>KaKThl XaAbIKapaAblK >Kapus-KYKBIKTBIK
akrizep seprreagi. bya Tocia GiaiMm aeHrelii MeH camachlH apTTBIPYFa, KAaTBICYIIBLAapAbIH ©3 eaiHe
JKeTKiAiKTi gaMbIMaraH KyOBIABICTapABIH, JKaHa TeXHOAOTUAAAPABIH YTKBIPABIFEI Typaabl TepeH OiaiMine
bIKITaa eTeAi. Makaaa aBTOpaaphl THICTI KypcTapabl OKBIII, IIeTeAAiK yHUBepcuTeTTepae OipaeckeH
>kobasapra FRIABIMU 3epTTeyJep >Kyprisrici keaeTiHaepAiH arblAIIBIH TidiH, 6acka ga 2aeMAiK Tiagepai,
04apAbIH KoCiOM TepMMHOAOIVIICBIH TepeH UIepyiHe epekile Hasap ayjapaabl. XaablKapaadblK >Keke
KYKBIK JKoHe KasaKCTaHABIK a3aMaTThIK KYKBLIK HeridiHge XaAbIKapaAblK >KoHe iIlKi akaldeMUABIK >KoHe
FBIABIMM YTKBIPABIK IIeHOepiHAeri yHUBePCUTETTepPAiH BIHTBIMAKTACTBIFBI TypaAbl eKi’KaKTbhl IIapTTap
MeH KeaiciMaep OChl YTKBIPABIKTEI UMIIA€MeHTallsAayFa IIpaKTUKaAbIK JKepdeM KepceTedi.

Tyiia ce3aep: OKy KypCTapblH TaHy, aKad€MUSABIK YTKBIPABIK, FBIABIMU YTKBIPABIK, IIapTTap,
FBLABIMU-0iaiM Gepy mporieci, MHHOBAI, 3aH.

Sh.V. Tlepina, M.A. Sarsembayev
L.N. Gumilyov Eurasian National University, Astana, Kazakhstan

Analysis of ratified regional and international legal acts on the recognition of training
courses for the further development of academic and scientific mobility within and between
national systems

Abstract. The research paper examines ratified universal, regional, bilateral international acts of public
legal nature related to the recognition of original training courses, the study of which has become the goal
of students, teachers, researchers, administrative staff through the use of academic and scientific mobility,
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participation in international cooperation based on the Bologna scientific and educational process. This
approach contributes to improving the level and quality of knowledge, deep knowledge of the mobility
participants of the phenomena, the latest technologies that are not sufficiently developed in their country.
The authors of the article pay special attention to the in-depth mastering of the English language, other
world languages, and their professional terminology by those wishing to study relevant courses, conduct
research on joint projects at foreign universities. Bilateral agreements and agreements on cooperation
between universities within the framework of international and domestic academic and scientific mobility
based on international private law and Kazakh civil law provide practical assistance in the implementation
of this mobility.

Keywords: recognition of training courses, academic mobility, scientific mobility, contracts, scientific
and educational process, innovation, law.
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