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The legal nature of the regulatory decisions of the Supreme court
of the Republic of Kazakhstan

Abstract. The present article is based on the study of the nature of the requlatory resolutions of
the Supreme Court of the Republic of Kazakhstan on the legal platform, as well as in determining
the place of normative decisions of the Supreme Court in the public consciousness at the present
time and the contribution to the establishment of legality, the place in the categories of legal
acts. The analysis of the contribution to the Judicial system and Common Law formation in the
sequence of application of legality and legal standards are given, the results are criticized. In
the legal field, the definition of the meaning of normative decisions of the Supreme Court and
its constant practical application.

This article seeks to assess the legal status, functions and consequences of normative decisions
by Kazakhstan’s Supreme Court on legislation and law enforcement in Kazakhstan. Specifically,
its study seeks to explore their specificities within Kazakhstan’s legal system as well as with
relation to legislative bodies.

This work has significant theoretical and practical importance, contributing to an enhanced
understanding of legal regulation mechanisms in Kazakhstan as well as exploring how
judicial practice influences legal norm formation. The focus of the present research lies on an
examination of legislation, legal normative acts and judicial practice.

Keywords: regulatory resolutions of the Supreme Court, the nature of regulatory resolutions,
legal acts categories, regulatory resolutions concept.
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Introduction

Modern jurisprudence places great significance on understanding the legal nature of
normative decisions of Kazakhstan’s Supreme Court as part of an overall legal mechanism. Yet
despite considerable interest in its function and role within it, research on normative Supreme
Court decisions remains inadequately done; even with this significant interest surrounding law
enforcement practice and system development overall. As normative decisions by this Supreme
Court can significantly impact law enforcement practice as well as overall development of its
system; without comprehensive analysis this aspect creates gaps in scientific comprehension
regarding judicial involvement within Kazakhstan’s legal mechanism and this aspect remains
understudied and under-analyzed scientific understanding resulting in incomplete scientific
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understanding and scientific comprehension regarding its function within legal mechanism in
Kazakhstan’s legal mechanism.

This research investigates normative decisions issued by the Supreme Court of Kazakhstan
and their legal implications, status, functions and impact upon legislation and law enforcement.
This article’s goal is to offer an in-depth examination of the legal nature and impact of Supreme
Court normative decisions on Kazakhstan’s legal system. To reach our objective, the following
tasks have been set in motion: research into theoretical foundations; investigation of judicial
practice; comparative legal analysis with that of other countries. Methodological approaches
in this research study involve an examination of normative-legal acts, judicial practice and
application of comparative legal method. Our hypothesis suggests that normative decisions
of Kazakhstan’s Supreme Court play an integral part of legal regulation within Kazakhstan’s
system of legal regulations.

This study makes an essential contribution to understanding Kazakhstan’s legal regulatory
mechanisms by highlighting the Supreme Court’s role in shaping law enforcement practice
and developing the legal system. As such, its results could prove helpful both for improving
legislation as well as increasing efficiency within Kazakhstan’s justice system.

Research methodology

This study relies upon an examination of various materials, such as normative decisions of
Kazakhstan’s Supreme Court, legislative acts governing the activities and role of Kazakhstan’s
Supreme Court are on record, official comments and explanations related to normative acts,
academic papers and articles analysing Kazakhstan’s legal system and decisions of court officials
as well as those made elsewhere are also included here.

At various points during my research I employed various methodologies including
normative-legal analysis, analytical method, comparative-legal and historical approaches.
Normative-legal analysis is used to study legislation and normative acts regulating the activities
of the Supreme Court. Analytical methods are utilized in studying normative decisions made by
this court as well as their structure, content, and legal implications.

Comparative-legal analysis allows us to examine how the Supreme Court of Kazakhstan
compares to other higher judicial bodies around the world and identify both unique features and
common trends in practice. The historical method is applied in order to study the evolution and
impact of normative decisions from Kazakhstan’s Supreme Court over time, on its legal system
and development as a country.

This study begins by collecting and systematising normative decisions of Kazakhstan’s
Supreme Court as well as any pertinent legislative acts, followed by an analytical review to
identify their key characteristics and features, comparative review with court decisions from
other countries to identify how Kazakhstan court decisions fit within world practice, and using
data obtained on these normative decisions from the Supreme Court to formulate conclusions
regarding their legal nature and significance for Kazak legal system. This study stands out by
taking an in-depth, multidimensional look at the legal nature of Supreme Court normative
decisions, taking into account historical development, current legislation and international
practices - providing for a unique multidimensional approach that fosters deeper comprehension
of this complex topic.

Discussion and results

A normative ruling of the Supreme Court is a normative ruling which, having examined
in detail the court cases and documents which have come before it, gives explanations on the
substance of matters relating to the concepts envisaged by the rule of law to which, as a result,
the attention recognised as necessary for the observance of legality must be drawn.

One of the well-known concepts in accordance with paragraph 1 of Article 4 of the
Constitution of the Republic of Kazakhstan among the current norms of law of the Republic
of Kazakhstan are recognised the Constitution, laws corresponding to it, normative legal acts,
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international treaties and other obligations, as well as norms established by normative rulings of
the republican Constitutional Court and the Supreme Court [1].

On the official interpretation of the concept and provisions of normative resolutions of the
Supreme Court, concerning paragraph 1 of Article 4, paragraph 1 of Article 14, subparagraph
3) of paragraph 3 of Article 77, paragraph 1 of Article 79 and paragraph 1 of Article 83 of the
Constitution is defined by the resolution of the Constitutional Council of the Republic of
Kazakhstan dated 6 March 1997 No 3: the norms of law adopted by the authorised body in
accordance with the procedure established by normative legal acts are considered as valid law
in the Republic of Kazakhstan [2].

Under Article 81 of the Constitution, the Supreme Court is the organ of the Supreme Court
with respect to civil, criminal cases and other cases under the jurisdiction of local and other
courts, considers, in cases provided for by law, court cases subject to its jurisdiction, and gives
explanations relating to matters of judicial practice.

On the legal platform, the Constitution affirms the fundamental provisions of special legal
norms and concretises them.

The Constitutional Law of the Republic of Kazakhstan “On Amendments and Additions
to Certain Constitutional Laws of the Republic of Kazakhstan” dated 15 June 2017, Article 17,
paragraph 1 of the Constitutional Law of the Republic of Kazakhstan dated 25 December 2000
“On the Judicial System and the Status of Judges of the Republic of Kazakhstan”- among the
authorised superior courts is the Supreme Court, which examines the rulings of criminal, civil
and other judicial bodies, is recognised as the highest judicial body and performs the duties
of a court of cassation with respect to them, as well as commenting on the judicial practice by
adopting [3].

Articles 4 and 81 of the Constitution give the powers of the Supreme Court to clarify the
norms of law by adopting normative resolutions, are fixed, enshrined by the amendments and
additions adopted in 2017. The possibility of adopting new normative resolutions gave a real
opportunity to realise the powers established by the Constitution.

The Law of the Republic of Kazakhstan on Legal Acts recognises rules of general or
temporary behaviour, applied individually by certain groups of persons, intended for permanent
application in a number of social relations subject to regulation [4].

Regulatory legal acts share all the specified rules, the action of regulatory legal acts in
relation to persons of uncertain environment is divided into adoption by authorised bodies,
universal general and ordinal.

Thus, it is assumed that normative rulings of the Supreme Court refer to norms of law
outside the range of norms of law. Performs the functions of a legal act, law, normative legal acts
on normative acts.

Legal nature of normative legal acts of the Supreme Court has generated theoretical and
practical issues of legal sciences among legislative acts of the Republic of Kazakhstan. For this
reason, along with the approved normative legal act, the norms of law implemented by the
Constitution of the Republic of Kazakhstan, in the legislation can be traced the norms of other
legal sciences and their features. As a result, we see that the Constitution and the law “On
Legal Acts” comment on the judicial practice of the norms of the law of the Supreme Court, the
normative rulings of which contain issues of judicial practice. It can be seen that the established
norms, normative legal acts in practice diverge from the explanations set out in the law.

The said set of norms leads to a number of questions concerning the nature of norms of law
and associated with frequent disputes, for this reason we turn to science and practice in order to
define it.

The Constitutional Council by its normative rulings seeks to form the concept of “normative
rulings of the Supreme Court”, which can be traced in the following text: Part 1 of Article 4 of
the Constitution of the RK considers as a normative act the issues of application by the Supreme
Court of the norms of law for courts and rulings forming provisions providing for the court order
of a particular object. Such normative decrees are mandatory for all republican courts, contain
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only the norms of law concerning the issues of court practice, the norms of the Constitution of
the Republic of Kazakhstan [2].

Among Kazakh scholars G. Sapargaliev and G. Suleimenov explain that normative rulings
of the Supreme Court are not included in the number of normative legal acts Article 81 of the
Constitution of the Republic of Kazakhstan the Supreme Court comments only on judicial
practice, Article 4 of the Law of the Republic of Kazakhstan “On Legal Acts” does not define the
place in the hierarchy of normative legal acts.

Bakishev contrasts the high framework of thought and expresses his point of view as
follows: Article 81 of the Constitution defines the scope of activity of the Supreme Court, defines
the nature and behaviour of law as a normative decree, and as norms of law [5].

Thus, summarising the judge’s thought, the purpose of issuing a normative decree, forming
in judicial practice the implementation by the Supreme Court of the norms of law, is limited to
clarification.

As a characteristic of law enforcement actions, there are four forms enshrined in the theory
of law, which possess the form-forming properties of a rule of law, namely: preservation,
execution, application and implementation. Preservation includes prohibitions. The basis of this
form includes warning against the realisation of certain prohibited actions. Execution involves
active fulfilment of mandatory actions. Enforcement, known as enforcement, can be carried out
by a person, actively or slowly, as he or she wishes. Complex enforcement, realising the norms of
law in a special place, is distinguished by simultaneous diversity [6].

According to ex Supreme Court Judge R. Yurchenko, the following conclusions can be drawn:
normative resolutions adopted by the Supreme Court are recognised as “a specific approach to
the implementation of law”, “a branch body implementing the rule of law”, forming a general
understanding, application and differentiation of the norms of law. At the same time, normative
resolutions of the Supreme Court clarify the issues of procedural norms in order to disclose the
understanding of the norms, requirements of the Criminal Procedure Law of the Republic of
Kazakhstan due to the absence of relevant law norms[5].

Law enforcement actors not only carry out law enforcement in ordinary life, but also carry
out compliance with the norms and requirements of law. Normative rulings on behaviour
recognise behaviour in various ways: permissive, prohibitive and prescriptive. Prescriptive,
requiring the subjects of law to take active actions in normative decrees, provides for the
procedure of fulfilment of norms of law by the normative decree. Prohibitory regulations provide
for compliance with the requirements of the rules of law. This means that normative decrees are
developed permissive in nature, recognised as enforceable. As a result, the normative rulings of
the Supreme Court provide an exhaustive commentary on the ways of realisation of law, provide
for compliance, enforcement, use of the norms of law and their comprehensive use.

In addition, by normative rulings of the Supreme Court not all rulings can serve as a basis
for the implementation of the right, the law provides for a special order of behaviour. This
statement is considered properly differentiated where rules of behaviour are formed. This nodal
thought is held to be correct. The Supreme Court session examines the jurisprudence in 2020
pandemic, only during the state of emergency among the regulatory orders related to the state of
emergency approved during the state of emergency comment #1 during the state of emergency.

Domestic legislation does not provide clear explanations on “normative rulings of the
Supreme Court” to form its colouring one has to resort to scientific and practical concepts.

Judge of the Supreme Court N. Mamanov Explanations of legal norms in the rulings of
the Supreme Court are similar in nature to normative legal acts, since their formation is mainly
constructive, adequately justified by the norm of law. But nevertheless, such interpretations
cannot serve as a basis for the creation of a new legal norm [8].

According to A. Kotov, a member of the Constitutional Council, normative regulations have
not only law-explanatory characteristic, but also creative and law-executing functions[10].

M. Suleimenov believes that any explanation given by the Supreme Court is a normative
legal act, as a new rule of law forms a common rule of behaviour for all [9].
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The scholar S. Udartsev noted that the normative regulations of the Supreme Court assess
the degree of legal explanations in its composition at the highest level. In some cases, normative
legal acts adopted by the Supreme Court are based on the Constitution, which, in turn, has
priority for judges over other legislative acts and norms of the Constitution [11].

The practice of judges together with T. Mukhamedsupiev is fixed by the explanations of the
Supreme Court as a result of the activity of the judicial system. As a result, normative rulings
determine the rules of behaviour, the order of consideration on the merits of the same cases [12].

E. Abdrasulov, a scientist known to all, noted that normative rulings of the Supreme Court,
on the one hand, can be changed or cancelled, since they are subject to the law, limit, expand its
understanding, increase the scope of a legal norm or equate to the adoption of a new legal norm,
since a new interpretation of a legal norm is carried out in a new logical order [13].

JK. Baishev, normative rulings of the Supreme Court have a special specificity of a legal act,
the composition of which is brought only full, detailed or classified consideration of the concepts
of the essence of the basic norm [7].

The foregoing suggests that the opinions of Kazakh scientists and practitioners are divided
into two parts. They argue that the next group, specifying that the normative resolutions of the
Supreme Court by their legal nature is an explanatory act, is its normative legal act.

As a result, the following conclusion can be made that the normative legal acts of the
Supreme Court have two legal nature, on the one hand, commenting on the norm of law, and on
the other hand, the normative legal act.

Thus, the normative legal acts of the Supreme Court, which itself laid the foundation of
normative legal acts, but emphasise the following features.

Firstly, it ensures the implementation of legal acts containing normative acts of state bodies
within the framework of the law. provides for the enforcement of the actually adopted legislative
act. And normative rulings are adopted as a result of the implementation of existing norms of
the law. The adopted normative decree examines the results of the discussion of judicial practice
and the rule of law established during the judicial process in the general judicial practice. But the
practice shows that the legislator, although there is some purpose, can not fully and conflictingly
determine the legal issues and find a complete solution. The rule of law is the rule of legal
process.

The necessary specificity of normative regulations, unlike other laws, plays a special role in
interpreting the nature of law as legal norms, is conditioned by the final result of the operational
meeting system irarchy of legal acts its significance, the degree of legality, authorised by the
adopted body in accordance with the current lawful act.

The normative legal acts of the Supreme Court are not determined at the stage, which is
due to the nature, as the gaps in practice are controlled in legal scientific writings. It is this
fact that causes distrust of normative legal acts of the Supreme Court of Suleimenov and G.
Saparshaliev.

In addition, Article 10 of the Law “On Legal Acts” establishes the stage of normative legal
acts according to their legal force, part 5 the following acts are beyond the stage of normative acts
established by this article, which are:

- Acts adopted by the Chairman of the Security Council of the Republic of Kazakhstan;

- Normative resolutions and normative legal acts of the Constitutional Court and the
Supreme Court of the Republic of Kazakhstan-established.

The scholar ]. Bakishev noted that normative rulings of the Supreme Court in this regard
are no less than the Decree of the President or the Government Decree are outside the stages of
legal acts only [7].

The mentioned Article 10 establishes that normative resolutions of the Constitutional
Council of the Republic of Kazakhstan have equal force with the legal force of the law based on
the Constitution.

The possibility for the Constitutional Council to make public comments on the Constitution,
decisions adopted by the Constitutional Council have equal legal force with the legal force of the
interpretation that formed the basis of the decision [2].
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While acts adopted by all bodies have equal legal force to the legal stage of legal acts, the
legal force of normative resolutions of the Supreme Court can be equated to the stage at which
the legislative norm that forms the basis of this resolution has established the legal force of legal
norms. On this, R. Yurchenko distinguishes the concept of legal force of the resolutions of the
Supreme Court and the Constitutional Council from the stage of legal norms, the legal force of
which is established by Part 5 of Article 10.

Thus, normative legal acts are equated with the rulings of the Constitutional Council, which
have equal legal force to a certain degree and level, but normative rulings stipulate that the rule
of law underlying the various legal steps has equal legal force with the step. This is a special
aspect of the Supreme Court rulings.

We may consider the normative decrees of the Constitutional Council which have similar
legal force. The normative decrees with legal force enshrined by law according to scientific and
practical grounds, according to the stage of the norm on which the legal force is based.

The third difference is that the normative ordinance is valid only in conjunction with the
law on which it was based. This normative ordinance has no legal force outside and without the
legal norm.

Fourthly, normative ordinances differ in their system of formative law. The result of
lawmaking are three elements of a normative act - hypothesis, disposition and sanction. But the
specificity of the construction of normative decrees strikes its specificity next to the construction
of other legal acts. Normative decrees substantiate the norm of law, establishing it on the basis of
which examples and ways of their admission, prohibition and prescription act as fundamental
special elements. Such a structure is not found in all norms of law. But despite the special
structure, the obvious establishment of frozen concepts is not controlled, and as a result of deep
study of Tis from the normative rulings of the Supreme Court, it is possible to see the constituent
features of the norms of law: disposition, hypothesis, sanction.

In conclusion, there are special conditions for the preparation, approval and entry into legal
force of normative resolutions of the Supreme Court.

Observance of the procedure of preparation, adoption of legislative acts of the Republic
of Kazakhstan by the Law “On Legal Acts” does not apply to the procedure of adoption of
normative resolutions of the Supreme Court and the Constitutional Council of the Republic of
Kazakhstan.

The order of formation, coordination and adoption of normative resolutions of the Supreme
Court shall be carried out in a special order adopted by the Supreme Court of the Republic of
Kazakhstan.

Furthermore, the normative rulings of the Supreme Court are not subject to the legal force
of legal order requirements on the order of legal entry into force after the adoption of general
legal norms. The adopted regulations are not subject to anyone’s consent. Normative legal acts of
the Supreme Court come into force from the date of adoption. their registration does not require
fulfilment of the same requirements as other normative legal acts.

Normative legal acts come into force 10 calendar days after the date of their first publication,
they are enforced only if the legislative act itself does not establish a special procedure and time.
And the special nature of the acts adopted by the Supreme Court is justified by the fact that the
exercise of this function by it is established by the Constitution.

Conclusion

Normative resolutions of the Supreme Court are considered among special normative legal
acts. Normative rulings of the Supreme Court occupy a special place in the sphere of legal acts,
different from other types of legal acts. Normative rulings provide for the formation of uniformity
among the courts of the ways of application of the rules of law, provide a general explanation. On
the other hand, studies the essence, the concept of the norm of law, on which it was based. The
peculiarity of the order of study is that the normative ruling establishes the norm itself, on which
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the structure, examples are simultaneously based in order to disclose the understanding of the
norm and separately from the example by admission, restriction and prescription. No norms of
law does not contradict the fundamentals, does not contradict the fundamentals of the theory
of law. Defines the concept and purpose of normative legal acts and provides comprehensive
explanations.

Normative rulings of the Supreme Court go beyond the categories of legal force of legal acts.
The legal force of the normative legal acts laid on its basis becomes valid.

At present, despite the validity of the legal order, the function of interpreting the norms of
law established by the Constitution is fully realised.

On the basis of the information studied above during the 30-year sovereignty of the Republic
of Kazakhstan a great contribution to the formation of legal norms, the formation of their uniform
practice has made normative decrees of the highest instance as the Institute of Law. Outside the
categories of legal norms in its special formation and essential legal acts, it occupies a special
place in the legal consciousness of law enforcement agencies and general state residents.

In recent years, we have not seen the judicial system adopting decisions contrary to the
above normative rulings, taking into account their rules of law. On the contrary, we see that the
practice of the judicial system is centralised.

The normative rulings of the Supreme Court are highly valued in the legislative, executive
and judicial authorities. In judicial practice, the normative decrees of the Supreme Court have
become an indispensable means of fighting to form a common understanding and uniform
practice, with immediate identification of various activities.

The notion of normative resolutions of the Supreme Court is firmly established in the public
legal consciousness.
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B.Y. Typereaaues’, A. K. Ucaesa? A.JK. Hypyrannosa®
1.H. I'ymures amoindazol Eepasus yammuix ynueepcumemi, Acmana, Kasaxcman
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Kasakcran Pecniy6ankacbiapi JKorapbl COTTBIH HOPMAaTUBTIK KayablaapbIHbBIH,
KYKBIKTBIK TaOMFaTBI

Anparna. KykeikTeik asaHgarsl Kasakcran PecriyOankaceinbiy JKoraprsr COTBIHBIH HOPMaTUBTIK
KayAblAapbIHBIH TaOUFaTBIH 3epJedey aTaAfaH MaKaJaHbBIH HerisiHe aaniHAbl. Kasipri TaHa KoraMabIK
canaga JKoraprpl COTTHIH HOPMaTUBTIK KayAblAapBIHBIH aAaThIH OPHBI MeH 3aHABLABIKTHIH KaAbIIITaCybIHa
KOCaTBIH YyAeciH, KYKBIKTBIK aKTidepaiH caHaTTapblHaH aAaThlH OPHBIH alikbiHAay. COT >Kyleci MeH
>KaAIIbl KYKBIKTBIH KaABIIITaCyblHa KOCAaThbIHA 3aHABIABIKTBIH, KYKBIK HOPMaJAapbIHBIH KOAAaHBLAYBIHBIH
Oipizaiairinze yaeciH Taasanm HOTUKeadepi CbhIHFa aAbHaAbl. Typakrel Typrbiga JKoraprer CoOTTHIH
HOPMAaTUBTIK KayAblAaPBIHBIH IIPaKTUKAABIK KOAAAHBICTa KYKBIKTBHIK aJaHAaFbl MaHBI3BIH aliKbIHAAY.

Ocp1 6anTeig MakcaTsl Kazakcranaarbl 3aHHaMa MeH KYKBIK Koadany yirin Kasaxcran Pecrybamnkacs
JKoraprpr COTBHIHBIH HOPMAaTUBTIK IeIliMAepiHiH KYKBIKTHK MapTebeciH, QyHKIIUAAapEI MeH caldapbiH
Garasay Ooapln TaOblaagpl. ATarl aliTKkaHAa, 3epTrey KaszakcraHHBIH KYKBIKTBIK >Kylieci meHOepiHae,
COHJalf-aK 3aH IIBLIFAPYIIBl OpraHjapMeH o3apa OalidaHBICTa OJapAblH epekIlleadikTepiH sepaeaeyre
OarbITTaAraH.

bya xympic KaszakcraHgarbl KYKBIKTBIK peTTey TeTiKTepiH TepeHipeK TYCiHyTe, COHJaif-aK COT
IIpaKTUKAChIHBIH KYKBIKTBIK HOpMa IIbIFapMalllbIABIFbIHA KaJall acep eTeTiHiH 3epgedeyre BIKIIaad eTe
OTBLIPBIII, MaHBI3Abl TEOPMAABIK JKoHe ITPaKTUKaAbIK MaHre ne. Ocpl 3epTTeyAiH Herisri GarbIThl 3aHHAMaHB,
HOPMAaTUBTIK KYKBIKTHIK aKTiZepai >KoHe COT IpaKTUKACHIH 3epeeyre OarpITTaaFaH.

Tyiiin cesaep: Korapror COTTBIH HOPMATUBTIK Kayablaapsl, HopmaTusTik KayablaapAbIH TaOUFaTEL,
KYKBIKTBIK aKTiAepAiH caHaTTapbl, HOPMaTUBTIK KayAbl TYCiHiTri.

B.Y. Typereaaues’, A. K. Ucaesa? A.JK. Hypyrannosa®
IEspasuiickuti Hayuonarvhwiii ynusepcumem um. A.H. ['ymuresa, Acmana, Kasaxcman
2Kuisviropduncxuii yrusepcumem umeru Kopxoim Ama, Keisviropda, Kasaxcman
SAxmrobunckuil pezuonarvrolii yuusepcumem umeru K. 2Kybarnosa, Axmoode

IIpaBoBas npmpoga HOpMaTUBHBIX TOCTaHOBAeHNII Bepxosnoro Cyaa Peciiy6ankm
Kasaxcran

Annoranus. Hacrosiasi craThs10ocHOBaHaHaMccAe AJOBaHUM XapaKTepaHOPMaTUBHBIXTIOCTaHOBA€HU A
Bepxosnoro Cyaa Pecniybaukn Kazaxcran Ha mpaposoit maaTdgopme, a Takke Ha OIpejeleHuM MecTa
HOPMaTUBHBIX IIOCTaHOBAeHU I BepxosHoro Cya B 0611IecTBeHHOM CO3HAHMU B HACTOsI1Ilee BpeMs U BKAaja
B CTaHOB./€eHIe 3aKOHHOCTH, MeCTa B KaTerOpusIX IPaBOBLIX aKToB. JaeTcs aHaans BKAada B GopMupoBaHue
cyAeOHOII cCTeMBI U OOIIeTo IpaBa B II0CAe0BaTeAbHOCTY ITPMMeHeHNs 3aKOHHOCTH U IIPaBOBLIX HOPM,
pesyabTaThl TIOABEPraloTcsl KpuTuke. B mpaBoBom moae saeTcs omnpejeseHne 3HauyeHMs HOPMaTUBHBIX
pemennii Bepxosnoro Cyga 1 ero rocrossHHOTO IIPaKTU4eCKOTO IIPUMeHeHNs.

IleABI0 AaHHOIT CTaTHU SABAETCA OIleHKa IIPaBOBOTO CTaTyca, PYHKIINII U TTOCAEACTBIIT HOPMAaTUBHBIX
pemenuit Bepxosnoro Cygaa Pecriybamku Kasaxcran 445 3akoHOgaTeAbCTBa M IIPaBOIIPUMEHEHMUs B
Kasaxcrane. B wactHOCTH, Mccaes0BaHMe HaNlpaBAeHO Ha M3yJdeHUe MX CIIeNnpUKM B paMKaX ITpaBOBOII
cucrempl Kazaxcrana, a Taxke BO B3alIMOCBSI3M C 3aKOHOAATeAbHBIMI OpraHaMI.
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,Z],aHHa}I pa60Ta MeeT Ba’KHO€ TeOopeTu4vecCcKoe M ITpaKTUM4YeCcKoe 3Ha4deHle, CHOCO6CTByﬂ 0oaee
I'Ay60KOMy TIOHMMAaHMIO MEXaHM3MOB ITPaBOBOIO peryAmnpoBaHms B KaSaXCTaHe, a Tak>Xe M3Yy4eHIIO TOro,
KakK CyAe6Ha}I IIpakTVKa BAMSIET Ha IIpaBOBO€ HOPMOTBOPYECTBO. OcHOBHOE BHUMAaHIE B HacTo[gA1eM
nuccaeA0BaHUN yA€A€HO M3Y4YEHUIO 3aKOHOAAaTeAbCTBa, HOPMATUMBHBIX IIPABOBBIX aKTOB U CyAe6HOI7[
IIPaKTUKI.

KaroueBbie caosBa: HOpMaTIMBHbBIEC ITOCTAHOBAEHIISI BerOBHOI‘O Cyﬂ,a, npupoda HOPMaTUBHBIX
HOCTaHOBAEHI/IﬁI, KaTeropmum rpaBOBbIX aKTOB, IIOHATII€ HOPMAaTVIBHBIX ITOCTAaHOBAEHUIA.
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Topical issues on the formation of professional legal
consciousness of a judge

Abstract. Research concerning formation of professional legal consciousness of judges occupies
a vital place within modern legal systems. Studies are undertaken in this regard in order to
explore processes and mechanisms underlying formation, while simultaneously analyzing their
effect on quality and efficiency of judiciary services.

This study seeks to identify, analyse and systematise factors contributing to the formation and
development of professional legal consciousness among judges. Research efforts will mainly
involve studying theoretical aspects of legal consciousness; reviewing existing approaches used
for education and practical training of judges; as well as measuring its effect on developing
professional legal consciousness over time through practice judicial examination.

Scientific and practical relevance lies within this work’s significance for understanding
processes that form judges’ legal consciousness, essential for improving judicial system quality.
Methodologies employed include comparative analysis, investigation of normative documents
and court practice as well as empirical methods.

The main results of this research include identification and recommendations of key influences
affecting judges’ legal consciousness formation, with particular attention paid to how those
factors interact with one another. Finally, its conclusions emphasize the necessity of taking
an integrated approach when training and developing judges involving both theoretical and
practical activities.

This study’s value lies in its contribution to understanding how judges form professional
legal consciousness that ultimately improves justice delivery and strengthens rule of law.
Furthermore, its practical significance manifests itself by producing specific recommendations
designed to increase professionalism and efficiency within judicial systems.

Keywords: professional legal awareness of judges; legal culture, legal psychology, legal
ideology; judicial decision; legal education, professional development of judges.

DOIL: https://doi.org/10.32523/2616-6844-2023-145-4-17-26

Introduction

A major reason behind our study’s topic choice was due to a growing interest in issues
of legal consciousness within modern legal systems. A judge’s legal consciousness not only
mirrors, but also shapes society’s legal culture - impacting upon both its effectiveness and
fairness as determined by judges themselves. While past researchers have made considerable
strides toward studying legal consciousness, some aspects related to its professional formation
and evolution remain uncovered, making these insights even more significant given constant
legislation updates and social developments that continue to rapidly unfold.

Legal reforms - particularly judicial ones - have been continuously implemented over 30
years since independence. Judicial authority in the Republic of Kazakhstan is constantly being
strengthened through ongoing reforms that aim to protect human rights while improving
availability, quality and speed of justice, its efficiency speed and transparency. All legal system
of the country was revised on a path leading to transition into market economy as all main
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legal institutes underwent significant transformation; specific focus has also been paid towards
improving judicial authority as evidenced by improvements made within its legal status of
judges themselves.

In the message of the Head of State K.K. Tokayev to the people of Kazakhstan «Fair State. A
united nation. Welfare society» in the fifth section «Law and order» the President noted «the need
to ensure the rule of law and the quality of justice. This requires urgent renewal and improvement
of the judicial corps. Judges must be highly qualified, honest and incorruptible. First of all, equal
status of all judges is to be ensured, reducing their dependence on their superior colleagues.
Many positions of court presidents will be transformed into judicial positions. I propose to
apply elective mechanisms when judges themselves select candidates for the positions of court
chairpersons and chairpersons of judicial collegiums. It is also necessary to start introducing
elements of electability of judges of the Supreme Court» [1].

This study investigates a judge’s legal consciousness within modern legal systems.
This involves studying mechanisms and factors contributing to professional legal awareness
formation as well as existing approaches used by judges themselves when developing this type
of consciousness, in addition to developing effective methods for its development.

Senator Andrey Lukin presented a bill «<On Proposed Amendments and Additions to
the Constitutional Law of Kazakhstan «On Judicial System and Status of Judges of Republic
Kazakhstan» [2], at plenary session of Chamber 2023: he explained, part of personnel issues was
transferred back from Supreme Court back into Supreme Judicial Council back in 2019. Now it is
being proposed to transfer matters related to training candidates for judges, advanced training
for existing judges, extending age limits and suspending or terminating current judges to the
Supreme Judicial Council. According to him, The Academy of Justice will also be subsumed into
a Supreme Judicial Council. According to him, this new body will take full responsibility for
selecting judicial personnel, further career development plans and honourable retirement [3].

This research projects that in order for judges to effectively build professional legal
consciousness, an all-inclusive approach must be used that includes both theoretical training and
practical activities. Thus, its significance lies in offering recommendations designed to increase
legal consciousness formation of judges which contributes to improving both judicial system
quality as well as to increasing rule of law strength.

Material and methods of research

This study draws upon an array of materials, from normative legal acts and academic
publications in law, psychology and sociology to questionnaire results and interviews with judges
at different levels. Qualitative analysis involves studying information gleaned from academic
papers as well as personal interviews to isolate key components informing legal consciousness
formation in professionals.

This study utilizes an integrative approach, employing methods such as document analysis,
comparative/qualitative analysis, expert interviews and other approaches.

Regulatory document analysis is one of the primary techniques, consisting in studying and
interpreting legislation, regulations and court decisions to understand how judges develop legal
consciousness in different legal systems, while simultaneously comparing data across systems to
identify universal and specific factors in its formation.

Qualitative analysis involves employing methods of substantive and discourse analysis
of scientific works, legislative acts and judicial practice texts, while qualitative research uses
statistical tools such as correlation/regression analyses for processing questionnaire results.
Conducting structured interviews with judges and jurists in order to obtain an in-depth
knowledge of issues is an integral part of legal research.

Researchers developed novel approaches for studying legal consciousness, including using
modern software tools for processing large volumes of data (e.g. textual analysis programs and
statistical modelling programs) which allowed for more in-depth examination of judges’ legal
consciousness encompassing formal legal aspects as well as sociopsychological considerations.
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Triangulation and cross-validation methods are employed to enhance the reliability of
research findings, while systematic literature review methods help validate or invalidate
hypotheses submitted based on existing evidence. Together these approaches enhance overall
reliability while making findings more convincing.

Results and discussion

In the opinion of the co-chair of the public association «Retired Judge of the Supreme Court»
candidate of legal sciences R.N. Mamyrbaev, since independence was declared for the Republic,
issues pertaining to legal reform and justice system reform have always been high on the agenda
for both country’s leadership, legislative branch of government, legal community and judiciary
itself. The Constitution adopted on 30 August 1995 established a third branch of government:
Judicial. Ultimately, its courts were separated from executive power. Constitutional Law on
Courts and Status of Judges was adopted, along with establishing Qualification Collegium and
Supreme Judicial Council which enabled selection of qualified lawyers for judicial positions.
Specialised courts were introduced with a view toward increasing both judges’ professionalism
and legal qualifications, as well as to assist with court activity problems that currently or would
likely arise later on. At each judicial congress held, current or potential future problems of
court activity were identified and prioritized accordingly. At the same time, both substantive
and procedural legislation was revised and refined. Furthermore, studying advanced countries’
experiences allowed Kazakhstan’s judiciary system to incorporate some provisions from them.

Issues surrounding violations of law, participant rights in judicial processes and unjust
acts issued by judges remain of great importance in today’s society, along with increasing trust
between citizens and the judiciary at all times [4].

This study has demonstrated the significance of legal consciousness to judges’ professional
activities. Through interviews and questionnaires with judges, an analysis revealed that those
with more developed multidimensional legal consciousness are more inclined to make fair
and justified decisions; key influencing factors for developing legal consciousness included
educational programs, practical experience and interaction between peers as well as public
opinion.

Analysis revealed a direct relationship between judges’ legal awareness levels and quality
judicial decisions. Judges who demonstrate an awareness of both legislative and ethical aspects
of justice tend to reach judgements which satisfy both legal and moral criteria more frequently,
supporting our hypothesis that cultivating comprehensive legal consciousness can improve
quality judicial services.

Comparative analyses in this area indicate that most works on judicial education focused on
its legal aspect; our work contrasts this trend by emphasizing its holistic nature encompassing
ethical and sociological dimensions of legal consciousness education. Furthermore, it expands
existing research by offering novel methodological approaches and empirical evidence.

The results of the study demonstrate the significance of developing professional legal
consciousness among judges as an essential means to enhance both efficiency and fairness in the
judiciary system. To do so successfully requires not only legal education, but also continuous
professional development with ethical/social training modules included as part of legal
education curriculums; introduction of comprehensive educational programmes focused on
increasing legal consciousness can contribute significantly towards reformation/improvement
efforts within judiciaries.

In our opinion, the theoretical approaches justifying the identity of the professional legal
consciousness of judges and lawyers do not stand up to serious criticism, since there are
enough works in the scientific literature that characterize the specifics and features of the legal
consciousness of various subjects of legal activity. Thus, O. Habs and O. Kobets describe the
peculiarities of the legal consciousness of lawyers, emphasizing that the reflecting and regulatory
spheres of the psyche are connected in the professional consciousness of the lawyer’s personality.
The psychological mechanism of interaction of the reflexive (theoretical) sphere of professional
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consciousness with its regulatory sphere is extremely complex, but it is revealed by methods of
system analysis. One example of the use of system-activity analysis is the theory of the gradual
formation of mental activity related to the human rights sphere [5, p. 27].

Professional legal awareness is directly connected, according to some law schools, with the
adoption of judicial decisions. For example, the judicial guess as a result of the action of legal
psychology, whichis a structural part of the legal consciousness, according to D. Frank, is a complex
reaction to a variety of stimuli created by other participants in the trial. They are confronted with
the judge’s prejudices, his stereotypes, opinions, positions and similar phenomena characteristic
of the legal consciousness. This internal reaction or «guess» that judges face forms the basis for
a court decision by creating an emotional impulse as an element of legal awareness [6].

We see a similar approach in the actions of Chinese judges who take into account traditional
cultural values when applying the law on contractual damages. On the one hand, in this process,
the appeal to cultural values does not change the understanding of Chinese judges of the
requirements of the law, on the other hand, judges find a compromise between legal requirements
and cultural traditions, using the freedom of action granted to them or recommending mediation.
Taking into account cultural values and addressing them is the result not only of personal
preferences of judges, but also of the need for judges to seek social approval, which is possible
only with a relatively high level of legal awareness [7].

Russian researchers also write about such phenomena in law enforcement practice,
using the concept of judicial discretion and emphasizing that being one of the criteria of
judicial professionalism in appointing a fair decision, legal awareness, in turn, is influenced
by other elements of regulatory regulation. However, the increase in the level of professional
legal awareness and legal culture largely depends on the subjects of law enforcement activity
themselves, which forms the professional characteristics of their discretion [8, p. 187].

And last and most importantly, judges have their own special professional sense of justice,
since they have formed into a specific professional group with their own worldview, status,
traditions, skills and abilities.

If we characterize the concept of professional legal awareness of judges, then it will proceed
from the basic definitions of the category of professional legal awareness. The professional legal
consciousness of judges is one of the forms of individual and collective legal consciousness,
mediated by a system of specialized legal knowledge, a complex of legal beliefs, knowledge,
stereotypes and traditions that are formed in the judicial system, united by the tasks and goals
of judicial activity and justice.

The concept of a judge’s professional legal consciousness includes many factors and
characteristics, which include: professional competence (legal and general humanitarian
knowledge, skills, skills, professional experience), socio-psychological readiness to perform
judicial functions (social maturity, responsibility, analytical thinking, ability to concentrate
attention, efficiency, neuropsychic stability, managerial and communicative abilities, self-control,
intuition, observation, the desire to learn new things, general erudition) [9, p. 19].

This system of legal and general humanitarian knowledge, mental properties and
characteristics is actively influenced by external factors that can form both positive and negative
aspects in the field of professional legal awareness of judges.

The content of the professional legal consciousness of judges is determined through its
structure, which can be based on several models. According to the information model, the
content of judges’ professional legal consciousness consists of many specific elements: cognitive,
evaluative, volitional, behavioral, socio-psychological, etc. [10, p. 27].

Some researchers consider the content of the professional legal consciousness of judges
as a set of mutually dependent substantive characteristics combined into certain blocks. In
this classification, an emotional-figurative block, a logical-normative block, a fundamentally
volitional block, etc. are distinguished [11, p. 237].

Great importance in determining the content of the professional legal consciousness of
judges is given today to the issues of its moral foundations. There is no doubt that the work
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of a judge in modern conditions must necessarily be based on the principles of humanism and
justice, which follow from the moral foundations of humanity [12, p. 87].

In judicial acts on specific cases, in their motivational part, judges, defending the humanistic
principles of law, directly or indirectly address the issues of the inadmissibility of violating not
only legal regulations, but also violations of their moral aspects, i.e. the need to curb immoral
and antisocial behavior that harm both an individual and the whole society and the state.

In the moral component of the professional legal consciousness of judges, an important
place is given to the principle of justice. In the legal literature, it is correctly noted that justice
encompasses not only formal equality (the same attitude to such cases), but also substantial
equality based on the equal dignity of each person, which requires that each person be given his
«due», which is his right of claim. At the same time, the content of justice is not precisely defined
inany legislative act of our country. The adherence of ajudge, as a subject of the application of law,
to the principle of justice is described in the legislation of the Republic of Kazakhstan, on the one
hand, as ensuring equal opportunities and conditions for the realization by participants in the
judicial process of the right to a comprehensive and complete investigation of the circumstances
of the case. On the other hand, the principle of justice is considered as a criterion for resolving
relevant issues by the court (APPC RK, June 29, 2020). In general, recognizing the correctness of
this approach of the legislator to the content of the principle of justice, researchers believe that
the essence of the principle is not fully disclosed. The rule on the application of the principle
of justice is accompanied by the need to follow the criteria of reasonableness, objectivity and
impartiality, which themselves require disclosure of their content due to the evaluative nature
of these concepts. Moreover, the principle of justice is expressed more in the procedural aspect,
and, as is known, the norms of substantive law applied by the court are reflected in a multiple
system of normative legal acts, in which there is no mention of the principle of justice at all. And
this situation takes place, despite the fact that the essence of any legal proceedings ultimately
lies in a lawful and fair decision of the case on the merits, and not in formal compliance with
the procedural requirement of the principle of justice.

In this regard, the gap due to the lack of a substantially disclosed principle of justice in
the texts of the system of material norms regulating various social relations could be filled
in procedural legislation with the establishment of a more precise requirement that the judge
applying the norms of substantive law be guided by the principle of justice.

However, it should be noted that judges in our country become on the basis of obtaining
legal education both in specialized educational institutions (the Academy of Justice under the
Supreme Court, from July 1, 2024, the Academy of Justice is transferred to the jurisdiction of
the Supreme Judicial Council of the Republic of Kazakhstan, universities under the Ministry of
Internal Affairs of the Republic of Kazakhstan, etc.), and in general systems of higher education
in institutions, academies and universities. The content and focus of educational programs may
differ significantly from each other. In this regard, we consider the opinion that the professional
legal consciousness of judges is formed as a result of obtaining only a legal education to be
incorrect.

Some researchers believe that professional legal awareness is formed only in the process of
professional activity. Thus, A.A. Pivovarova believes that «the justice consciousness of a judge
is a kind of professional justice consciousness formed in connection with and in the process of
justice» [13, p. 7]. This position is also not entirely correct, since it does not take into account
many other factors that contributed to the formation of professional legal awareness: obtaining
legal education, self-education, education at school and at home, the impact of the external
information environment, family traditions, innate positive mental properties, etc.

There is also such a position that the formation of professional legal awareness not only of
judges, but also of workers in other fields, is in no way connected with professional activity. This
opinion is justified by the fact that the basic legal knowledge acquired once is fixed and cannot
change throughout a person’s life, even under the influence of professional activity [14, p. 48].

However, we believe that obtaining a legal education in the university and postgraduate
system is only an important stage in the process of forming the professional legal consciousness
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of a judge.  The main stage of the formation and strengthening of the professional legal
awareness of judges is professional activity, the process of judicial work. At this stage, not only
purely professional work in the context of law enforcement activity leads to the strengthening of
the legal awareness of acting judges, but also the system of additional education.

Conclusion

Formation and strengthening of professional legal consciousness among judges and
employees of the judiciary system is an integral process, taking place through interaction
among judicial personnel, social regulators, regulatory and organizational impact on state and
society, professional activity, personal characteristics and other influences. Through such an
engaging journey, judges and employees of the judiciary system create their unique behavioural
image through personal thinking style, communicative interactions with colleagues as well as
ideological attitudes which set them apart from legal consciousness among their fellow legal
profession representatives.

Judges develop legal attitudes through training, self-education and professional activity
which lead to them developing legal awareness for law enforcement purposes. One such
manifestation can be observed when a judge develops legal positions of court while hearing
cases and measures them against his personal beliefs, attitudes and worldview - thus assuring
conformance between their assessments with legal regulations and their assessments themselves.
An extremely high level of professional legal awareness cannot be overestimated in this complex
process, since such awareness contributes to judges making legally sound and fair rulings.
Professional legal awareness at an appropriate volume and quality enables you to comprehend
many proofs with greater insight, thus understanding their qualitative features and significance
when making decisions. Thirdly, it allows one to accurately evaluate the facts surrounding a
case against legal regulations. Fourthly, legal consciousness provides the basis of any judge’s
legal position during analysis and application to regulatory legal regulations in cases. Fifthly,
professional legal consciousness plays a vital role during interpretations of legal norms as part
of law enforcement processes.

This study has demonstrated the vital importance of judges’ legal consciousness to
their professional activities. Analysis of data showed that judges with more developed and
multidimensional legal consciousness tend to make fair and justified decisions more often,
making their educational programs, practical experience interactions with colleagues and public
opinions key factors affecting this development of legal consciousness.

Analysis revealed a direct relationship between judges’ level of legal awareness and quality
of decisions they render, such as judgements that satisfy both legal and moral criteria, and
developing comprehensive legal consciousness as key factor to improving judiciary quality.

In this sense, a judicial decision, during the adoption of which the process of interpreting the
norms of law is actively underway and the professional legal awareness of the judge is involved,
must have all the necessary knowledge about the subject of the trial. Consequently, the legality,
fairness and validity of judicial acts are determined by the professional legal consciousness of
the judge, which must be filled with reliable legal and other knowledge, moral and universal
values, determination to ensure the rule of law and constitutional order.

Comparative analyses with prior works in this area show that most have focused on legal
education alone; our work emphasizes a more comprehensive approach, considering ethical
and sociological dimensions of legal consciousness as well as providing novel methodological
approaches and empirical data to supplement existing research efforts.

The results of the study prove that developing judges’ professional legal consciousness is vital
toimproving efficiency and fairness within the judiciary system. To do so requires not only formal
legal education but also continuous professional development encompassing ethics training as
well as social training modules dedicated to increasing legal consciousness development among
judges. Implementation of comprehensive educational programmes dedicated to this aim could
contribute significantly to reformation efforts to strengthen and modernise it further.
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CyAabsTHBIH KaCiOM KYKBIKTBIK CaHACBhIH KaAbIIITaCTBIPYABIH ©3€KTi Maceaeaepi

Angarna. CyabsaaapAblH KociOM KYKBIKTBIK CAaHAChIH KaABIIITaCTLIPYFa KAaTBICTHL 3epTTeyAep Kaszipri
KYKBIKTBIK, JKyliedepae MaHbI3Abl OPBIH aaaabl. bya cazazarbl 3epTTeyaep KaAbINITaCyAbIH apThIHAAFEI
IponecTep MeH MeXaHIU3MAEPAl 3epTTey JKoHe 0AapAblH COT KYIeCiHiH carachl MeH TUiMAiJirine acepin
Oip yakbITTa Taagay MaKcaTbIHAA JKYpTisiaeai.

bya seprrey cyabsaapapiy KociOM KYKBIKTHIK CaHAChIH KaABIIITACThIPyFa >KoHE AaMBITyFa BIKIIa
eTeTiH (paKTOpAapAbl aHBIKTayFa, TaljayFa >KoHe Kylieleyre OarbITTaAraH. JepTTeyAiH Herisri MaKcaTbl-
KYKBIKTBIK, CaHaHBIH TEOPUAALIK acIleKTidepiH 3eprTTey, CyAbAdapabl OKBITY MeH HpaKTUKaAbIK
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AaMbIHAQYABIH KOAAAHBICTAFBl TOCiAAePiH Taalay >KoHe COT caparTaMachl apKbIABI yaKbIT oTe Kele Kaciou
KYKBIKTBIK CaHaHBIH gaMybIHa acepiH Oaraaay.

JKYMBICTBIH FBIABIMU JK9He ToXKipmbeaik MaHBI3ABIABIFEI — OyA COT KYJMecCiHiH camachlH apTTHIPY
YLIIH KaXkeT CyAbAAapAblH KYKBIKTBIK CaHAChIH KaABIITAaCTBIPY IIPOLIeCTePiH TYCiHy YIIiH MaHBI3ABI.
JKyMmpIcTa caabIcTRIpMaAbl Talday, HOPMAaTUBTIK Ky>KaTTap MeH COT HpaKTMKachIH 3epTTey, COHAall-aK
SMIIMPUKAABIK d4icTep CUAKTHI d4icHamMaaap KOA4aHbLAFaH.

3epTTeyAiH HeTi3ri HoTVKeAepi CyabsdapablH KYKBIKTBIK CaHaChlH KaABIITaCTBHIPYFa acep eTeTiH
Herisri ¢pakTOpAapAbl aHBIKTay OOMBIHIIIA YCHIHBICTAp 00BN TabblaaAbl, Oy ¢pakropaapAbiH Oip-OipiMen
e3apa apekeTTecyiHe epekile Hazap ayAapblaagbpl. CoOHBIHAA, 3epTTey HITIDKeAepi TeOpUsABIK >KoHe
IIpaKTUKAABIK 9peKeTTepAi KaMTUTBIH CyAbsSdapAbl OKBITY MeH 4aMBITyJa KelleHAl ToCiaAiH KasKeTTiAiriH
KepceTeai.

Bya seprreyaiH KYHABIABIFBI CyAbsAapPABIH KoCiOM KYKBIKTBIK CaHaHBI Kadail KaAblIITacThIPaThIHBIH
TYCiHyTe BIKIIaa eTeai, Oya calblll KeAreHJe COT TOPeAiriH >Ky3ere achlpyAbl KaKcapTaabl KoHe 3aHHBIH
ycreMAirin HeiraritaAbl. COHBIMEH KaTap, OHBIH ITPaKTUKaAbIK MaHbI3ABLABIFEL COT JKYlieAepiHin Kacionairi
MeH TUiIMAiAiriH apTThIpyFa OarbITTaAFaH HaKThl YCBIHBICTapABI 93ipaeyJe KopiHeai.

Tyitin cesaep: cyapsiaapAblH KaCiOM KYKBIKTBIK CaHAChl; KYKBIKTBIK MOJAEHMET, KYKBIKTBIK
IICHXOAOI U, KYKBIKTBIK MAE0A0TUsI; COT IIeITiMi; KYKBIKTHIK 0iaiM, CyAbsaapabIH OiaikTiairin apTThIpY.

E.b. Abapacyaos, A.b. Cakraranosa
Espasuiickuii nayuonaronwiii yrusepcumem um. /.H. I'ymuresa, Acmana, Kasaxcman

AxTyaabHbIe BOTPOCHI pOPMIUPOBaHNSI TPOPeCcCOHAAbHOTO IIPaBOCO3ZHAHNUSA CYy AN

AnHOTanms. Vccaegosanus, Kacarouiyecs GOpMUPOBAHNS IIPOQECCHOHAABHOTO ITPaBOCO3HAHL
CyAeil, 3aHMMalOT BakKHOe MeCTO B COBpPeMeHHBIX IPaBOBBIX cucTemax. Viccaegosanus B 9TOi 064acTy
IIPOBOASITCS C I1€ABI0 M3y4YeHUs IIPOIIeCCOB U MeXaHWM3MOB, JeXKallluX B OcHose (OPMUPOBAHMS, U
OAHOBPEMEHHOTO aHaAM3a MX BAMSHUS Ha KauecTso U 9P PeKTUBHOCTh pabOThI CyAe0HO CHCTeMBL.

/JlaHHOe 1CcAeJOBaHNME HaIlpaBA€HO Ha BBIABAEHME, aHAANM3 U CUCTeMaTu3aluuio (HaKTOpOB,
CIIOCOOCTBYIOMMX (POPMUPOBAHUIO M Pa3BUTHUIO TPOQPEeCcCMOHaAbHOIO IIpaBoco3Hanus cydeit. OcHoBHas
Ileab UCCAeJOBaHMs - M3ydeHMe TeOpeTMYecKMX acleKTOB IIPaBOCO3HaHNs:A, aHaAU3 CyIIeCTBYIOIINIX
II0AXOA0B K OOY4YeHMIO ¥ IIpaKTMYEeCKOl IIOATOTOBKe CyJel, a TakXKe OIljeHKa BAMSHUS Ha pasBUTHe
1podeccroHaABHOTO IIPaBOCO3HAHMS C TeUeHIeM BpeMeH! depes MPaKTUKy CyAeOHOl DKCIIePTU3LL.

Hayunas 1 mpakTidyeckas 3Ha4MMOCTh pabOTHI 3aKAI04aeTCsl B TOM, 4TO OHa MMeeT BaskHOe 3HadeHue
AAs1 TIOHMMaHUs IIPOoIleccoB (pOPpMUPOBaHUs IPABOCO3HAHUS CyAel, 4YTO HeOOXOAUMO AAs ITOBBIIIEHIS
KayecTBa CyaeOHOIN cucrembl. B pabOoTe mcroap3oBaHbl Takue MeTOALI, KaK CPaBHUTEABHBLIN aHAAW3,
U3ydeHre HOpMaTUBHBIX JOKYMEHTOB 1 CyAe0HO IMPaKTUKY, a TaKXKe DMIIMPUIeCcKIe MeTOABLL.

OcHOBHBIMU pe3yAbTaTaMU MCCAeAOBaHNS SIBASIOTCA BLIsABAEHIE 11 peKOMeH Al I10 OIIpeje1eHUIO
KAIOUeBBIX (PAaKTOPOB, BAMAIOIIMX Ha (OpPMUpPOBaHUE IIPaBOCO3HAHMS Cyaell, IpU DTOM ocodoe
BHUMaHIeE yAeAseTCs B3auMOAeCTBIIO 9TUX (PaKTOpOB APYT ¢ ApyroM. HakoHelr, BBIBOABI 1CCAe40BaHI
II0AYePKUBaIOT HEOOXOAMMOCTH KOMILAEKCHOTO 1104X0Aa IIpy 00y4eHn U pa3sBUTIUM CyAell, BKAIOYaIOIIlero
KaK TeOpeTUYeCcKyIO, TaK U IIPaKTUIeCKyIO AesITeAbHOCTb.

LleHHOCTh AQHHOTO MCCAEAOBAHMS 3aKAIOUAETCS B TOM, UTO OHO BHOCUT BKAaJ B IIOHMMAaHIE TOTO, KaK
cyapu popMUPYIOT IIpOo¢eCcCrOHalbHOe IIPaBOCO3HAHNE, YTO B KOHEYHOM UTOTe yAYyYIlaeT OTIIpaBAeHNe
IIPaBOCY VISl 1 YKPeILAseT BEpXOBEHCTBO 3aKoHa. KpoMme Toro, ero rmpakrmudeckast 3Ha4MMOCTb ITPOSIBASIETCS
B pa3paboTKe KOHKPETHBIX peKOMeHAAINli, HallpaBJAEeHHBIX Ha IIOBBIIIEHNE IpoQeccroHaAu3Ma U
3¢ PeKTUBHOCTI pabOTHI CyA€OHBIX CHUCTEM.

Kalouesnle caoBa: mpodeccrioHabHOe IIPaBOCO3HaHNE CyJeil; IIpaBoBas KyabTypa, Iopuandeckas
IICMXOAOTM:I, IIpaBOBas WAEOAOIN:I; CyAeOHOe pellleHMe; IIpaBoBOoe OOpa3OBaHIUeE, IIOBBHIIIEHNE
KBaAM(PUKAIUN Cyaell.
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XITTAP 10.59.41

A.E. bBextypranos’, I'.b. Teaeyes?

'1.H. T'ymuaes amuvirdazvt Eypasus yammuox ynusepcumemi, Acmana, Kasaxcman
2Xarvkaparvix, binim Oepy wopnopayusicet, Aamamol, Kasaxcman
(E-mail: a.e.bekturganov@mail.ru, galim@mail.ru)

Kasakcran Pecrry0amkacbiHAa XaABbIKTBI cariaabl aybl3 CyMeH
KaMTaMachbI3 eTyaiH KYKBbIKTBIK acIieKkTiaepi

AnaaTna. YcolHbIAbI OMbIpean Makarada XaAvikmbvl CAnAaAbl ayold CyMeH Kammamacols
emyodit, KYKoIKMblK MacereAepi sepmimerze. 3amanayy xkaz0ailda Xarvlknvl ayols cymeH
KAMMAMACOL3 emyodin, MAHbI3bl MeH 02aH KYKbIKmblk biknar emyoin kaxemmirikmepi
Kxapacmoipoirzan. byzinei manda OyHuexysinde aAemOiK KAuMAam e3zepyimer Hemece
backada paxmoprapovir cebediner, cy manuiviavizbl npodiemacut myvindan omutp. Taduzu
KYKOUK MYpeblCbiHAN KeAzetde A0aM3AMmblH CAnaAvl cy2a dezet KyKbiebl met KaHe eurkimee
032¢ myAarapovity ardoinda apmorkuibiavik Oepiameyi muic. Cebebi, canaivol ayols cyza
XAABIKINOIH, 0eHCAYALIZL! CaliKeciHule aAeyMemmiK xazdaiivl mikeaetl OAUAAHbBICHILL DOALIN
omotp. Cy 0OA adamHuviy maduzu KAXeMmmiAizin 2aHa KAHAAMMAHOLIPLIN KOUMAL OHbLH
dercayavieviia 0a acepi boramuviivl coscis. Maxararvir 6Acmbl MAKCAMbL XAALIKILL CANAALL
ayvls cymen KAMmamacols emyodi meopusAblK KYKolKmolk mypeoldan sepmmen, omanoolx
sanHama Mmen maxipubeni xkemirdipy Oolivinuia ycornvicmap Keamipy. Maxaranuiy
Hezi3el DoAlZiHde XAALIKINLL CANAALL AYBISCYMEH KAMMAMACHLS emydi, mapuxu KyKorkmoli
acnexkmiaepine maiday, kasipzi mavoa pemmeny xazdauvin kapacmuipa omoipoin Kasaxcman
pecnyoAUKACLIHbIY KA0AtioiH0A XKemirdipy memikmepin YCulty. A6mopaap Kopbimblobl
Oorizinde Kasaxcman Pecnybauxacor  xazdaiibinda  XarvblKmvl  CANAALL  AYLIS CYMeH
KAMMAMACoL3 emyoi Xemirdipydir, muimdi KoA0apoiH YeorHaool.

TyitiH coe3aep: IK0A0ZUAAIK KYKDIK, AYbl3 CY, IKOAOUSALIK KaAyincizdik, cy pecypcmapol,
MYl CY, CY pePpopMacol, Kopuiazar opmarol Kopeay.

DOI: https://doi.org/10.32523/2616-6844-2023-145-4-27-37

Kipicmie

3amMaHayu >Kardalrija cy TipIIiAiKTiH Ke3i peTiHAe agaMHBIH callaAbl eMip CypyiHAe MaHBI3ABI
OpPBIHABI MeaeHeli. OpOip MeMaeKeT XaAblKapaablK KYKBIKTBIK CyObeKTici peTiHAe ©3iHIH
ayMarblHAAFbI XaABIKTHI callaabl aybl3 CyMeH KaMTaMachl3 eTy MiHAeTiH OacThl HazapAa yCTallAbl.
JerenmeH Je , reorpapusAbIK, HeMece KAUMAaTTHIK JKaFJalidapra Kapai OapAbIK MeMAeKeTTepre
MYHJail MaHBI3ABl (PYHKIIMAHBL aTKapy MYMKiH Ooamait oteip. ColikeciHime, Oya Moaceae
FalaMABIK JeHTeligeri Moacesere ariHaawin OoTeIp. Maceaen, JOHECKO 0Oac aupekropsr Oap:x
Aszyae 2021 xplaFa Cy pecypCTapBIHBIH KaFAanbl Typaasl bYY Oykiaeaemaik OasHiaMackIHAA:
Cy- 6i34iH eH KBIMOAT KYHABLABIFBIMBI3, 91eMJe 2 MUAAUapA adaMHBIH Tikeaell KOABI JKeTIIeNTiH
0i3ain «MeaAip aaATEIHBIMEIZ». Cy pecypcTaphl TeK eMip Cypy YIIiH FaHa eMec, COHBIMEH KaTap
04 ajaM3aT KOFaMbl HeTi3iHJe caHUTapABIK, 941eyMeTTiK, MaJeH! poabai opbiHAaiAbl [1] BYY
BAC Accambaesicer 2010 >x. 28 mriage aripiabig 28-4e A/RES/64/292 pesoaronuschiH KaObLAAaABbl.
AraaraH pesoaiolusja aJdaMHBIH Tasa >KoHe CaHMUTapAbl —aybl3 CyFa KYKBIFBIH agaMHBIH
TOAKKaHABI OMip cypyiHe >KoHe OapAbIK KYKBIFBIH JKY3ere acklpyja eaeyali OopHBI Oap asam
KYKBIFBI peTiHAe TaHbIAHI [2]. BYY ocbIHAal MaHBI3ABI ITIEITiM KaObLA4aysl JKaXaHABIK JKaFjaiiFa
OaitaanbicTel Ooabin oTBIp. Cebebi, XXI agamsaT aaAbIHAAFBI HeTisri Moceae ajdaMHBIH eMip
CYPYi YIIiH aca Ka>keT Ta3a callaabl aybl3 CyAbIH >KeTicIleyIIiAiri opbIH aabi oTeIp. bya Maceae,
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94eMaiK AeHreiijeri ©3eKkTi Maceae 60apin TaObaaAbl. BYY-ueiH Oypseinrel bac xaTmeicer ITan
I'mt Myn byaanemrreri cy cammutine Katoichin, 2030 SKBLABI aybI3 CYABIH JKETICIIeYIiAiri aaem
xaaKbIHbIH 40%-bI yIIIiH ITpoOAeMara aliHaAybl MYMKIHAITIH aTall ©TKeH 004aThiH [3].

byringe saemmuin xemTereH MeMAeKeTTepiHAe Cy TaIlIIBIABIFBI OacThl Maceae OOABII
OTHIPFaHBIHBI >KOHiHJAe aKIlapaTTapAbl OyKapaablK akHdapaT KypaadJapblHaH >KMi Kepemis.
Maceaen, 2019 >xpLaFBI MaAiMeTTepre colikec, JTaansAaaa cy TalImblABIFL OaliKaarad. AgpuaTuKa
>Karaaaysl MeH VIoH TeHi3i OOIbIHAAFHI aliMaKTapAa TalIIbIABIK 1,5 kM2 cy 004451 2022 5KBIABI
Anennnnaep coHrbl 70 >KblAAaFbl €H KMBIH KYPFaKIIBLABIKTE OacTaH Kelripai, Oya perre Oykia
e/ OOJibIHIIIa ©3eHAep MeH KoaJdepae Cy AeHIelliHiH peKOpATHIK ToMeHAeyi 0aliKaaAbl.

Boarapusaaa cy ranmeiasire 1,2 kM2 gen 6araaaHbIIn OTeIp, Oya Eyporiagarsl cy TanblAbIFSL
>KarplHaH ekiHmn kepcerkimt. Kasipri gargapeic inriHapa aybI3 CyAbl ©HEPKSCIiIITIK MaKcaTTa
naiijalaHyjaH, COHJali-ak OereT caady IpoOAeMaJapblHaH TybIHAAI OTHIp. Kaumarreig
e3Tepyi >KoHe TeHi3 JeHTelliHiH KeTepiayi MaabTara kaTep TeHaipeai, oHga aaaarsl 80 >Kblaga
JKep acThl CyAapBIHBIH KOpPHI 16%-Fa KbIcKapaAbl. VIcrmaHms ©TKeH >KBIAABIH COHBIHAH OacTarl
KYPFaKIIbLABIK PeXKMMiHAe OMip Cypill Keael, arlaT acipece KOpOAbAIKTiH OHTYCTiK >KoHe IIBIFbIC
NMpOBUHOMIAapbIHa acep eTTi. buaik 2023 >XbLaAbIH coyip aliblHAA PEKOPATEIK, KOPCETKIIIIKe KO
JKeTKi3TeH eH KYPFaK >KoHe eH BICTBLIK Aell >Kapusaaasl [4].

©OMip cypy KYKBIFBI TOPT HeTi3ri KYKBIKTEI KaMTUABL (1) TuicTi TaMaKTaHy KYKBIFBL; 2) aybl3
CyFa K04 >KeTKi3y KYKBIFbI; 3) TYPFBIH Yiire KYKBIK; (4) deHcayabikKa KYKbIK. CaparibsiaapAbiy
nalpIMJAayblHIa, OyA TOPT KYKBIK Oipirinn Oya agaMHBIH ©Mip cypy MYMKiHAIriH OepeTiH eH
Ka>KeTTi >KoHe MaHbI34bl KYHKOPiC MIUHIMYMBIHBIH 00AybIH Oiagipeai. KapacTsIpblabIIn OThIpFaH
TaKBIPBIITHIH, MaHBI3ABIABIFBIH €CKepe OTHIPBIII, aybl3 Cy KYKBIFBI TaMaKTaHy KYKBIFbIHAH JKeKe
caHaTKa 004iHJi, eliTIIereH Ke3ae 91eMJiK Cy TaIlIlIbLABIFBI aca KeAeAiKTiH eH TepeH JKoHe ayblp
cebentepiHiy Oipi 60ap TaObLAaAR [5].

Kasakcranaars! TYIIBI Cy KOpbl 524 kM3 aen 6araaaHaAbl, OHBIH imriHAe 80 kM3 My3AbIKTap
Kypaiiael, 190 kM3 Keagep, e3eH pecypcrapbiHblH KypambiHaa 101 km3 Oap. JKep acrwr
CyAapBIHBIH KOPHI 7,6 KM3, OHBIH illliHAe: ITapyalllblAbIK-aybl3 Cy YIIIiH CyMeH >XKa0AbIKTay — 5,6;
IIapyaliblAbIK-aybl3 Cy JKoHe OHAIpiCTiK-TeXHMKaABIK YIIiH cyMeH kaOapikTay — 0,4; cyapymeH
Oipre TYPMBICTBIK >KoHe aybl3 CyMeH >KaOabIKTayFra >xep — 1,3; aybI3 cyFa, OHEpPKaCIiIITiK >KoHe
TeXHUKAaABIK CyMeH XKabAbIKTayFa JKoHe Xepai cyaanabipy - 0,3.

Pecriybamka aymarbiiga 39 MbIHFa JKYBIK ©3€HAeP MeH yaKbITIa arbiHAap Oap, oaapAblH
7 MBIHHAH acTaMBbIHBIH Y3bIHABIFE 10 kM-gen acaanl. Tex EpTic e3eni raHa ApPKTUKaABIK MYXUT
aaabpIHa >KaTaAbl. KazaxcTanaa cyAbIH KaAIlbl ayAaHbl 48 MBIHHaAH acTaM Ko Oap >xep Oeti 4500
kM2 >koHe koaeMmi 190 km3 mamacoinga. Keagepaiy 6aceim Oeairi opmanAbI-4a4aasl aiiMakTa
JKoHe Jaja aliIMaFbIHBIH COATYCTiK Oeairi. Kasipri kesge pecmyOamka OoJibIHINIA KaliTapbIM
cybIHBIH KoaeMi mamameHn 9,0 km3 Kypaiiabl. bya perre oaapabi pecypcTwlk Oeairi, sSiFHM
Cy KesJepiHe KainTapblaraH Oeairi 2,0 xm3 acnaiigpl. KaiiTapbIM CyBIHBIH Herisri MeAlepi
Cripgapus OacceiiHaepiHiH e3eHAepiHe (47%) >xone Epric (34%), kaaranaaps lae (8%) >xone
Hypa (1,1%) esenaepine Tyceai [6].

Kasakcran Pecrniy0amkachIHBIH Cy KOPBI JKeTKiAikTi JeHreiige OoayblHa KapamacTaH
pecrybamMKaja cymMeH KaMTaMachl3 eTy IpoOaemachl ga Oap. Kasaxcran cy TaIlIlIbLABIFHI
OoribiHIIa A3usga MeMaeKeTTepi apachiHaa banraagemren, YHaicrannan, Keitaiigan >koHe
Oacka eagepaeH KeitiH 8 opbiHAa Typ. AYyHMeXY3idiK pecypcTap MHCTUTYTBIHBIH MaAiMeTi
Ooribiama, OpraablK Asums ariMarbl KbI3bIA aiiMakra opHasdackaH. KaszakcraH Asusa eagepi
apachlHAa Cy pecypcTapbIHBIH TaIlIIbLABIFEI MaceAeci aca MaHbI3Abl Maceae OOABII TaObLAaThIH
KBI3bIA aliMakKa Ja Kipeai. Cy MeH OHBI aligadaHy MaceleAepiH TyOereliai KaiiTa Kapay KaKeT.
bisain seprTeyaepimis Goitbiaia, 2050 >KbLAFa Kapall OMiKTiri 5 MbIH MeTpre >KeTeTiH OapABIK Tay
IIBIHAAPBIL, MY3ABIKTAp ic JKy3iHae eputin 00aaabl. Tuicinire, 6i3 aitmMakTa Cy pecypcTapbl MeH
ayblI3 CyABIH >KeTKiAiKTiairi OoiibIHIIA yAKeH ITpobaeMa 00AaTBIHBIH 00AXKarl OThIpMBI3. TimTi
Kasipri yaKbITTHIH 03iH4e, KasakcTanaa XaABIKTHI callaabl aybl3 CyMeH KaMTaMachl3 eTy Maceaeci
aybIp >KaraanAbl kepcetin oteip. Maceaen, KP-ga cy KyOblpbl cymMeH KamMTaMachl3 etiayi 77%,
OpTaALIKTaHABIPBLAFaH Ke3epaeH — 16% , allIbIK Cy aifAbIHAAPBI MEH apBIKTapaH aAbIHFaH Cy bl
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XaAbIKTBIH 3% - BI, 9KeAiHeTiH cyap-4% Kypaiiabl. bateic Kazakcran 064bIcbIHAA Cy KYOBIPHI
CyMeH KaMTaMackI3 eTiAyiHiH TeMeHAiri-53% 0o0aca, MaHrbicTay 00ABICEIHAA XaABIKTHIH 20% -
AaH acTaMBbl carlachblHa KeIliaAik OepiaMereH akeAiHeTiH cyMeH >KaOAbIKTaaaAsl [7].

3epTTey aaicTepi

YCBIHBIABIII OTBIPFAH >KYMBICTBIH MakcaThl XaABIKTBI aybl3 CyMeH KaMTaMachbl3 eTyAiH
DKOAOTUAABIK KYKBIKTHIK MaceaelepiH 3epTTey O0AFaHABIKTaH, 3epTTeyAe KYKBIKTBIK 3epTeyain
Herisri adicTepi KOAAaHBIAABL. ATall aliTKaHAQ, >KaAIIbl KYKBIKTEHIK 3epTTey d4icTepi OHBIH imiirge
TapyUXM KYKBIKTBIK 94iC, caAbICTBIPMaAbl KYKBIKTBIK 94icTep, AMaleKTUKaABIK AaMy a4icTepi,
aa >KeKe KYKBIKTBHIK AOTMKaABIK dJicTepre >KaAllblgaH >KeKere oTy, MHAYKIN:, AeAYKINs >KoHe
aHaAo0TusA aaicTepi KoajaHblaaAbl. JKYMBICTBIH Kipiciie 6eaiMiHAe AybI3 CyMeH KaMTaMachl3 eTy
Mace/eci >JKoHe OHBIK KYKBIKTBIK TYPFbIAaH PeTTeAYiHiH MaHbI3bI FBIABIMIY TY PFbIAQH HeTi3AeATeH.
Coiikecinmre, Oya 0eaiMae AMaleKTMKAABIK JaMy MeH FBIABIMU TaaJay oJicTepi >KoHe
JKaAIlblJaH JKeKere OTy a4icTepi KeHiHeH KoaAgaHblaraH. HaTmkesep MeH Taakplaay 6eaiMinge
CaABICTBIPY, aHAAOTHs, Tadjay CeKiaAl agicTep KOAAaHBIAABL. Al KOPBITBIHALI O©4iMAe CUHTe3,
JK9He TY>KBIPBIMAAY 94iCi KOAAaHBLAABL.

Taakplaay

XaAbIKTBI aybl3 CyMeH KaMTaMachl3 eTy Mocedeci ajaM KYKBIKTapBIHBIH IIeHOepiHAe
’KaHaMa Typae kaMTblAraH. OaapAbIH HerisriaepiHe TOKTaAaThIH 004caK, eH HerisriaepiHiH 6ipi
petinge BYY CTOKroamM gekaapaunsAChIH aTayfa 0oaaabl.ATaafaH geKAapalys DKOAOTUAABIK
KaTbIHaCTapAbl peTTeye ipi XaablKapaablK KYKBIKTBHIK aKTidepae KopceTiAreH >KaAIbira Oipaeit
TaHbLAFaH IIPOrPeccUBTI KarudaTTap MeH HopMadap KeHiHeH KoAdaHblaaabl. Kopinaran oprans
KOprFayFa OaFbITTaAFaH KarudadapAbl aHBIKTalTEIH CTOKIOAbM JAeKAapallysIChl XKepAiH TaOuFn
pecypcTapsl, OHBIH imIiHAe aya, Cy, Xep, (paopa >koHe (ayHa, acipece TaOUFU DKOXYliieaep
MYKUAT XKOCITapAay >KoHe YKBIIITHI ITaligaldaHy apKbLABI Ka3ipri )KeHe Ooallak, ypIriaKThIH UTiAiri
YIIiH KOpFfaAysl THic derr maaiMmaeriai. Tasza ayara, cyra, OacriaHara >KoHe JeHCayAbIKKa JereH
Ka’KeTTiAiK - a4aMHbIH KYMOHCI3 Ka’KeTTiAiri MeH KYKBIFBI JKoHe 04 CK3Ci3 KOpFraAybl THUiCTiriH
OexitTi. OcBl geKkaapansara CylieHeTiH 004caK adaMHBIH aybl3 CyFa geTeH KYKBIFbI 04 alaMHBIH
DKOAOTUAABIK >KoHe TaOMFM KYKBIFBI peTiHAe KapacTBIPBIAYBI THUIC eKeHAiriH Oaikaimbis. Oa
>xeHninge Pecerir raapimbl Koabacos O.C. «CTOKroapM gekaapanuschl €H aAfall peT ajaMHBIH
DKOAOTUAABIK KYKBIKTapbIH OPHBIKTHI JaMyMeH OalldaHBICTBIpFaHBIH aTall oTTi». Aa Puo-ae-
JKaneitpo gexaapannscel OCbl MaceAeHiH TepeHipeK peTTeyiHe bIKIaa eTTi, AFHI OHAa ajaMAapra
KaMKOPABIK >Kacay TYPaKThl AaMyABbIH OPTaABIK caJachl OOABII TaOblAaAbl >KoHe TaOUFaTIIeH
yliaecimai casayaTThl >KoHe XKeMicTi eMip cypyTe KYKBIABI A€l KopceTiaai [8].

Mlereaaix >xoHe OrTaHABIK 3aH FBIABIMBIHAAQ XaAbIKTBI aybl3 CyMeH KaMTaMachbl3 eTyAl
KYKBIKTBIK peTTey MaceAeAepiH Tikeaell 3epTTereH raabMAapAbIH eHOekTepi mamaasl. Kebinge
Cy KOPBI, HeMece TYIIIbI Cy MacelelepiH KO3FaraH FhLABIMU TybIHABLAAD Keddeceai. JKaaribsr aybra
Cy MeH TYIIBI cyJap YVFbIMAaphl Oip OipimeH e3apa OallaaHBICTBHI YFBIMJAAp OOABII TaOblAaABI.
Coa ymIiH ge aagpIMeH TYIIBI Cy YFBIMBIH aHBIKTaIl aAfaHBIMBI3 >KOH. T'blabIMmI eHOeKkTepre
cyrieHcek Ty3AbLABIFEL 0,1%-4aH acnaifThIH HeMece Ty3bl Oap Cy TyIIBI ¢y 60AbII caHadaAbl 1
AuTpre 3 TpaMMHaH acHaiABITBIH CYyAbIH TYpi [9].

Ty1isl cyap! TeHi3 cyblHaH akKbIpaTaThIH TaFbl Oip KpuTepuit — PyHKIIMOHAAABI CUIIaTBIHAA.
Maceaen, BJ. Adanmaos-Jdanmasn men K.C. oceBriH ailTyblHINA, TYIIBI Cy YII Herisri
PyHKIMAHBI KaMTaMackl3 eTedi: 1) TYPMBICTBIK Cy TYTBIHY >KoHe CaHMUTapus KaKeTTidikrepai
KaHaraTTaHABIPY; 2) TaMaK ©HIMAePiH OHAIpY; 3) DHepTrus OHAIPY KoHe OHePKaCiIITiK oHiMAep.
bisain mikipimisiiie 494 aybI3 CyMeH TYIIIBI CyABIH 491 OCBIHAAI aliblpMaIllblAbIKTaPhIHBIH O0AYyBI
aybl3 CyJAapbIHBIH TYINBI KypaMblHa KipeTiHiH Kepcereai. /JereHMeHge aBTOpAapMeH Keaice
OTBIPBII TYIIBI CyAapbIHBIH Herisri (pyHKIMAAapBIHBIH Oipi peTiHAe TYThIHY OOAFaHABIKTaH
TYPMBICTBIK TYTBIHY Ka>KeTTiAiKTepiH KaHaraTTaHABIPY KbI3MeTiH KepceTKeH XoH [10].

9aeMaiK JeHrelide XX FachIpAblH 70-KbladapblHaH OacTal XaABIKTBI aybl3 CyMeH
KaMTaMachl3 eTy MaceJecCiHe KBIBIFYIIBIABIK OeaceHe OalikadaAbl. 1977 >xpiabnl Map-aean-
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[Taataga (Aprentuna) BYY-HpiH aaramksl cy KoHpepeHumsacel oTTi. 1980-90 k. Aybis cymeH
>KaOapIKTay KoHe CaHUTapUs OHKYHAIri 0045l >Kapusiaanasl. KellinHeH TyIIbl cy pecypcTrapbiH
YTBIMABI Naiigadany Maceaeaepi XXI racblpra apHaAraH KyH TopTiOiHe, MBIHXXBIAABIK AaMy
AeKAapanuschiHa, TypakTel gamy >KoHiHgeri JyHMeXy3iaik CaMMMUTTI icKe achIpy >KOCIIaphIHa
eHrisiaai. 2003 >KplaA TYIIBI CYABIH XaAbIKapaAblK >KBIABL Aell >KapusiaaHabl >koHe 2005-2015
Kplagap — «Tipiiaik yIiH cy» OHXXBLAABIFBI OOABII JKapuadaHfaH 00AaThIH.

byringe Kenreren casicatkepaep MeH KYKbIK KOpFayIIbldap Cy KYKBIFBIH a4aM KYKBIFbI 4€Il
TaHyAbl YCBIHAABI JKoHEe COA apKblABl Ta3a CyAblH JKeTiCIeyIlidiriHeH Hemece TaIllllblABIFbIHAH
3apJamn LIeryirijep yIIiH NPaKTUKAAbIK iC-KMMbLAAapAbl KAMTaMackl3 €TeTiH MaHbI3Abl KagaM
peTinAe KapacTelpAbl. SIFHI asaMHBIH aybl3 CyFa AereH KYKBIFBIH alaM KYKBIFBIHBIH aKbIpamac
Oeairi peTiHge TaHy apKbLABI MEMAEKETTi caHaAbl TypAe 04 KYKbIKTapAbl KOpFay YILiH apeKeT
>Kacayra utepmeaeriai. 2002 >xprars! Kapamaga bipikken ¥arrap ¥iibIMbIHBIH DKOHOMUKAABIK,
9/€yMeTTIiK JKoHe MdAeHM KYKBIKTap >KOHIHAETi KOMUTETi JKeKe >KoHe TYPMBICTBIK IlaiijalaHy
YIIiH Ta3a CyAbIH >KeTKiZiKTi MeAlllepiHe KOA >KeTKi3y opOip aJaMHBIH Heri3ri  KYKBIFBI
004BIIT TAOBIAATHIHBIH pacTaabl. DKOHOMMUKAABIK, 9A€yMeTTiK KoHe MaJeHN KYKBIKTap Typaabl
XaAblKapaablK TakTiHig 11 >xene 12-OamrapbIHbIH OpbIHAaAybIHa KaThICThI No 15 >Kaarsr
TyciHikTeMeciHge KoMuTeT «agaMHBIH CyFa KYKBIFBI aOBIPOVIMEH OMip CYpyAiH MiHAETTi HIapThI
Ooapin TaOblAaAbl Aenl OekiTiaai. Bya KyKbIK agaMHBIH 0acka KYKBIKTapbIH JKy3ere achIpyFa
ceOert 60AaTBIH KYKBIK 0O0ABII TaOblaaAbl». bya >kaamsl TyciHikTeMe XaAbIKapaAblK, ITaKTiHi
paTudukanmsiarad 146 MeMaeKeT YIIiH 3aHABIK TYPFBIAaH MiHAETTi Kypaa 00bII TaOblAMaca
4a, o4 I'lakTiHi icke aceIpyFa KopaeMAecyTe XKoHe iarepiseTyre OarpITTaaFaH KoHe «YCHIHBIMABIK,
KYKBIKTBIH» CUIIaThIHa Me. byHaali HOpMaTUBTIK peTTeyaep COHAali-aK XaablKapaAblK ITaKTire
KaTBICYIIIBI MeMAeKeTTepAiH Cy KYKBIFBIH KeMCITYyCi3 yAeMeai Typae ic >Ky3iHJe Ky3ere acblpyra
MiHAETTi eKeHAITiH HbIFaliTaAbl, AeMeK, 9PKiMHiH JKeKe JKoHe TYPMBICTBIK HalidadaHy YIIiH KOA
>KeTiMAl, PU3MKaABIK JKoHe KO JKeTiMAi, KayiIlci3 >KoHe K0AallAbl CyAbl KeTKiAiKTi KaMTaMachl3
etiayre Kykbirpl Oap. Ocbl akT KaOblagaHraHra geiiin, Taza cyra KOaA >KeTKi3y KYKBIFBI ajaM
KYKBIKTapbl >KOHIHAeTi Oy PHIHFBI XaAbIKapaAblK KediciMaepae Ko3aeAreH KoITereH KYKbIKTapAbl
JKY3ere achlpyAbIH aAFbIIIapThl 00BN TaObLACA A2, Cy OaaaHBIH KYKBIKTaphl TYpaAbl KOHBeHI A
FaHa apHaiibl aiTblAAbl. O aybI3 CyAbl Ta3aPTY KYKBIFBIH A€HCAYABIKTBIH €H JKOFapbl KOA XXeTiMAl
CTaHAApPTBhIHA KYKBIK DA€MEeHTi peTiHae KapacThIpaabl.

XX raceipaniy 70-KplagapbeiHaH OacTalm Cy pecypcTapbl MeH 9KOAOTIMAABIK IIpo0aeMasap
HoripIHIIa OipKaTap XaablKapaablk KOH(pepeHIusapAa HeTi3ri pecypcrap MeH Cy KYKbIKTaphIHa
KOA >KeTKidy mpoOaemasapbl Kapaaabl. 1977 >xpianl Map-aeas-Ilaata KaaachlHAa ©TKeH
bipikken YaTrtap YWMBIMBIHBIH aliTyAbl Cy KOH(pEpeHIMACH OapABIK ajaMiapAblH e3J4epiHiH
HeTi3Ti Ka’KeTTiAiKTepi YIIiH aybl3 CyFa KOA >KeTKi3yre KYKBIFBI Oap Jer Keaicti. Aa 1986
kp1abl bipikken ¥Yartrap ¥ieiMbiHblH bac Accambaesicel KaObiagaran JamMy KYKBIFBI TypaAbl
AeKaAapallisira MeMJeKeTTepAiH Herisri pecypcrapfa K04 >KeTKisyse Oapliara MYMKiHAIK
TeHAITiH KaMTaMachl3 eTy >KOHiHJAeri MiHAeTTeMeci eHrisiaren. /Jekaapanys Herisri pecypc
peTiHAe CyAbl aHBIK KaMThIFaH KOK, ce0ebi 04 MUAAMOHAAFaH agaMAbl «a3BbIK-TYAiK, Cy, KMiM,
OacriaHa >kKoHe MeAUIMHAa CUAKTBI HEeTi3ri pecypcTapFa KeTKiAiKTi K04 XKeTKi3e aaMari» aliblpaThiH
JKYMBICCBI3ABIKTBIH CaKTaAybl epeckea «ajaM KYKBIKTapbIH >KamImam Oy3yAbl» KYpalTBIHBIH
pacraiigpl. CyAbIH HeTi3Ti KaXkeTTiAiKTepiH KaHaraTTaHABIPY TY>KbIpbIMAamachl 1992 >Kbplabl
Puo-ae-XKaneripoga etken XXep cammuringe odaH api 93ipAeHAl, OHAa OA DKOAOTUAABIK
acmekrtizepre Hazap aygapblagpl: «Cy pecypcTapblH Urepy MeH IaiijadaHy Ke3iHae Herisri
Ka>KeTTiAiKTepal KaHaraTTaHAbBIpyFa >KoHe DKOXKylieaepaiH caKTaAyblH KaMTaMachl3 eTyre
OacrIMABIK Oepiayi Tuic. Ochl Ka>keTTidiKTep achlll KeTKeH Karjaliga cy IaligalaHyllblaapaaH
TUICTi aKbl aAbIHYFa TUic» -gem KepceTiaai. 2002 >KplabI I7loxaHHeC6ypr caMMUTiHAe KaOblLagaHFaH
Icke acpipy >KocmapblHAa YKiMeTTep COHJall-aK «peTTey4i, MOHUTOPMHITI KOca aAFaHAa,
casgcaT KypaAJapbIHBIH TOABIK CIIEKTPiH IaiijasaHyAbl KaMTaMachl3 eTyre» MiHAeTTeHAl
>KoHe IIBIFBIHAApPABL ©Tey MakcaTTaphbl Keaell agaMAapAblH Kayillcid cyra KOA >KeTKi3yiHe
Keaepri 604 TaOBLAMAMTHIH Cy IIapyallblABIFbl KbI3METTepPiHiH IIBIFRIHAAPBIH ©Tey TeTiri
OexiTiaai» [11].
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Tertmypos D.C. mikipiHIie, XaablKapaAblK KYKBIKTa TYIITBI CYABIH ©3apa ThIFbI3 Oall1aHbICTHI
exi Oearici Gap. bipiHmiigeH, cyra AereH KYKBIKTBIK aJaMHBIH Herisri KYKBIKTapbIHBIH Oipi
petinge TaHblaaabl. O OOIBIHING, 9PKIMHIH 3MAHCHI3 SKoHe KOA >KeTiMAi CyABIH >KeTKiAiKTi
MOAIIepiH TaJall eTy KYKbIFbl Oap. SIFHM agaM KMip cypy YIIiH KYHA@AIKTI KaXKeTTiAiKTepiH
KaHafaTTaHABIPATBIH MeAIllepje CyMeH KaMTaMachl3 eTiayi Tuic. Exinmigen, 6ya ©Oackapy,
naligasaHy KaTbIHACTaphl KoHe 04apAbl KOpFay XaAblKapaablK 9KOAOIMAABIK CTaHAapTTapMeH
perreaetin pecypc. Ocblaaiiina, TYIOBl Cy XaAblKapaAblK HOpMaJdapAablH peTTeseai >KoHe
DKOAOTMAABIK KYKBIKTa — Oackapy, HaiigadaHy >KoHe IlalijadaHy >KOHiHAeTi KaThIHacTapAbl
peTTeyAiH HOTMIKeCi KopceTiAreH ©o3eHaep, Koadep, KaHaaJap MeH My3AbIKTap TYIIbl Cy
pecypcrapbl D0ABIII TaObLAAABL. SIFHM TYIIIBI Cy DKOAOTMUAABIK KYKBIK CyObeKTiaepiHiH apekeTTepi
OarpITTaAFaH Uriaik 004w ecenteaineai [12.56].

Cyra KYKBIKTBIH KYKBIKTBIK MOHi JKeKe TyAFaHbIH MeM/eKeTTeH KoHe DacKa TyaAralapaH
Ta/all eTyiHeH TypaAbl: - KYHAeAIKTi Ka>KeTTiAiKTepiH KaHaFaTTaHABIPY YIIiH KYH calibIH KeMiH/e
20 auTp aybl3 CyMeH KaMTaMachl3 eTy; - TYIIbI CyABIH TYCi, Mici MeH AoMi OOJbIHINA 3UAHCHI3,
KOJalAbl KaMTaMachl3 eTy; - TYIIBl CyAbIH D9KOHOMMKAABIK >KoHe (PU3NKAABIK KOAXKeTiMAiirin
KaMTaMachl3 eTy, sSIFHM Y1 IIapyallblAbIKTapblHaH Oip IIaKbIpbIMHAH acHalThIH KAIIBIKTHIKTa
JKoHe KayiIlcia >kaOapIKTay Ke3aepiniy 00aybiH Taaam ety [13].

Camaanl aybI3 CyMeH KaMTaMachl3 eTyAi KYKBIKTHIK, peTTey JKOHiHAe IIeTeaAik TaxKipubere
JKYTiHeTiH Ooacak IIeT MeMJAeKeTTepiHage Oya Maceae ap Typai cumarrta perreainren. AKII
Ta 1974 xoprasl npesugeHT Axxepaanrd Popa «Kayilicis aybl3 Cy Typaabl» 3aHFa KOA KOIAbl, Oya
e4AiH aybl3 CyMeH KaMTaMachl3 eTidyiH Kadaraday YIIiH >KaH-’)KaKThl HOPMaTUBTIK Oa3aHbI
KaMTaMachl3 eTeTiH HOpMaTUBTIK KYKBIKTHIK akT. 3aH AKII TypreingapriHa Kayilicis aybl3 cyra
KO/ KeTKi3yre KelTiAAiK OepeTiH cTaHAapTTapAbl OeArideyae aiiAaAbl eKeHiH Aoaeaseal. Aaaiiaa,
3aH MOHUTOPUHIKE KOMbLAAThIH TalallTapAblH KOIl 0eairin MeM/AeKeTTepre TariChlpajbl, Keiige
OoAapAbl caKkTay >KoHe OpbhIHJAAy Ka’kKeT IaTacThIpaThIH JKoHe KypJeai cTaHAzapTTap Kyliecin
Kacaiiapl. Oa ©3iHiH KYHABLABIFBIH OeATideHreH KayilcisAik cTaHAapTTapbl TYPFbICBIHAH
AdAeajeTeHiMeH, 3aHABI KOAAAHY YAKeH KMBIHABIKTap TYFRI3aTBIHABIFBIH ITpodeccop Bertameriep
P. @3 MakaaacbiHAa A2aeajelire THIPBICKaH [14].

Kayircis aynia cy Typaast AKII 3anbI eageri aybI3 cyAbl KOpFay >KoHe XaAblK A€HCayAbIFbI
calachIHAAFbl MaHbBI3ABI HOPMATMBTIK KadaM 0044bl. BupycrapabiH, OakrepusaapablH >KoHe
XUMUSAABIK 3aTTapAblH JAeHIeiliH peTTelTiH OipblHFall epeskeaep >KMHAFbIH Kypy OapAablK
asamarTap YIIiH Taza CyMeH KamMTaMachl3 eTTi >KoHe caubll Kearenae, Amepuka Kypama
ItaTrTapsiHa 91eMAeTi eH Tasa Cy Ke34epiH KaMTaMachl3 eTyre MyMKiHAiK Oepai. 1986, 1996 >xone
2016 >xplagapbl eHIi3iAreH e3repicTep aybl3 Cy callacbhlH >KaKcapTyAbl >KaAFacThIpAbI, COHBIMEH
KaTap Cy TachIMaaJayIIblAap¥a OChl MaKcaTTapra JKeTyre KoMeKTecy YIIIiH Kkebipek ¢esepaabs
Kap>KblAaHABIPYAbI KaMTaMachI3 eTTi [15].

Aa YKpauHagarbl aybl3 Cy MeH OHBIH CarlachlH PeTTeNMTiH Herisri HOpMaTUBTIK aKTiaep-
YKpauHaHBIH «KOpIlIaFaH OpPTaHBl KOPFay Typaabl», «aybl3 Cy >KoHe aybl3 CyMeH >KaOABIKTay
Typaabl» 3anaapsl, YkpaunanbiH Cy Kogekci, ZKep KoliHaysl Typaasl 3aHgap. Aybl3 CyAbIH carlachl
MeH KayiIci3Airin HopMaaay 3aHHaMaAbIK AeHrelige OekiTiaren, Oipak Ykpannaga Oip yakbITTa
eki craHgapT KoagaHblaaabl: 2.2.4-171-10 «agaM TYThIHYFa apHa/AfaH aybl3 CyFa KOIbLAaTbIH
TUTMeHaABIK TaJalTap» koHe 7525:2014 «ays13 cy. CanaHpl Oakblaay TalamnTapbl MeH aJicTepi»
Typaabpl YKpauHaHbIH MeMAeKeTTiK CTaHJapTTapbl. YKpauHaHbIH «COMKeCTiKTi OarasayAblH
TeXHUKAABIK perdaMeHTTepi MeH pacimaepi Typaabl» 3aHbIHa ColiKeC CTaHAAapTTapAbl HeMece
0AapAbIH JKeKeJereH epekeaepin naigaaany Keaeci Kardaiaapia MiHAETTI:

- IIapyaIIbLABIK JKYPrisylili cyObeKTiAepi erep craHAapTTapFa TEXHUKAABIK periaMeHTTepae
ciatemeaep 6oaFaH Karjaiija;

- OHIM Al 93ip/ey, eHAIpy HeMece JKeTKi3y Typaabl KeAiCiMHiH (KeAiciMIIIapTThIH) TapaliTaphl,
erep OHBIH KypaMbIHAa Oeariai 6ip cranaapTrap 6o.ca;

- OHAIpyII HeMece >KeTKi3ylli erep 04 ©HiIMHIH Oeariai 6ip craHgapTTapra CoViKecTiri
Typaabl geKAapanus >Kacaca [16].

Eyponaarik OgakTa camaabl aybl3 CyMeH KaMTaMachl3 €Ty MaceAeci OpTaabIKTaHFaH
AeHrelige perreainei.0Oa aereHiMis aybl3 CyABIH callachl MeH KayiIlCi3AiriH KYKBIKTBIK peTTey
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AVpeKTHuBaJap HerisiHae >Kysere achlpblAaThIHBIH Oiagipeai. Kapapaan Hemece memimaepaeH
alibIpMallIbLABIFb], AMPEKTUBalap YATTHIK 3aHHaMa HeTidiHAe >Ky3ere achIpblaaabl.

Antonosa E. aran erkengeii, Eypornaapik KoramaacToix KabOblagaran Cy 3aHHaMachlH YIII
caHaTKa Oeayre O0aaabl:

a) aybl3 Cyapl KOcCa aAraHJa, o9pTypai MakcaTrapga IaligadaHy YIDiH Cy callachIHBIH
CTaHAapTTapblH OeATiAeiTiH AMpeKTUBalap;

0) cyra KayinTi saTTapAblH ©HEPKoCIITiK IIbIFapbIHABLAAPBIH IIEKTeyre HeMece ThIMBIM
caayra OarbITTaAfaH AMpPeKTUBaJlap;

B) KOpIllaraH OpTaHbl KOpFay >KOHiHAeri AupeKTuBalap. TaOUFK Cy KoliMaJapsl (e3eHaep,
TeHi3aep >koHe T.0. 1acTaHy aH XoHe capKblayJaH KOpray¥a OarbITTaaraH AupekTusaaap [17].

EO-HbIH cy pecypcrapsl skeHiHgeri 2000/60/EC Herizgemeaik AMpPeKTUBACHL CY PeCypCTaphIH
peTTey XKOHiHAeTi Heri3ri gupeKkTuBa 00AbIII TaOblAaAbl, a4 aybl3 CyAbIH callachl MeH Kayincisairi
98/83/EC ampexrmBacsiMeH petreaeai. 98/83/EC aupekTuBachIHBIH MaKcaThl-agaMABI CaIrlachl3
CyAbI TYThIHyAaH 004aThIH 3MsIHHAH KOpPFay, 0O4apabl Oakblaay CTaHAApTTaphl MeH TalallTapbhIH
Oeariaey apKbLABI AeHCayABIK Kayillcizairin kamramaceis ety. Aa 98/83/EC aAmpeKTuBachIHBIH
MakKcaThl-agaMAbl carachl3 CyAbl TYThIHyJaH OOAaThIH 3MAHHAH KOpFay, odapabl Oakplaay
CTaHAapTTaphl MeH TaJalTapbiH OeAridey apKblAbl AeHCayAbIK KayillCi3AiriH KaMTaMachl3 eTy.
[TapameTpaik MoHTre colikec KeAMey KayIliH a3aiiTy HeMece >KOIO YIIiH AVPeKTUBa aybl3 CyAbIH
MeAlllepi MeH callachIHBIH ©3repyi Typaabl XaAbIKTHI XabapJap eTy TadalTapblH KaTaH caKTayAbl
Taaan ereai. Aaaliga YATTHIK 3aHHaMaJa >KaOABIKTap MeH MaTepuaajapAblH (KyOnipaap,
KOHTeliHepaep, KpaHJap >KoHe T.0.) caracelH OaKblaayFa JKeTKiikcis keHia 6eaineai [18].

Peceit raasimer Tumodees /1. A. e3iHiH guccepTaIIUAABIK 3ePTTeyiHAe XaABIKTHI HOPMaTUBTIK
carazbl aybl3 CyMeH KaMTaMachl3 eTy IIpoOAeMachIHbIH aMOe0all MaHbI3ABLABIFE, €H alAbIMeH,
cy oObeKTidepiHiH - aybl3 cyMeH >KaOABIKTay Ke3AepiHiH KOAaliChl3 >KarjalblHAd, AeMeK, Cy
(paxTOPBIHBIH XaAbIK A€HCayABIFBI MeH geMorpausAbIK JKaFdalira Tepic acepiHeH KoepiHeai e
MaaiMmaeniai [19].

Kasakcran BYY-HBIH OpHBIKTBI AaMy MakcaTTapblH «bi3aiH aaemai Tpancdpopmanmsiaay:
2030 >xplaFa AeVfiHIL TypaKTbhl AaMyABIH KYH TOPTiOi» CBIHABI CTpaTermMsAAbIK Ky>KaTTap MeH
epexeaepai OpbpIHAAy JKOHiHAE MiHAeTTeMe aaabl. AMThIAFaHAAPAbI HeTidre aJa OTBIPBIII,
eAAiH Cy IIapyalllbIABIFBI CadachlH >KaHa JeHreire IIbIFapy KaXkeT, 04 TpaHCIIeKapAbIK
BIHTBIMAKTaCTBIK MaceAeAepiHje Ka3aKCTaHHbIH YCTaHbIMBIH HBIFAMTHIII KaHa KOVIMali, COHbBIMEH
KaTap Cy pecypcTapblH KellleHAi OacKapy Ta KipubeciH >KeTiaaipy MyMKiHAIKTepiH KapacThlpFaH
>KOH. AybI3 Cy MacedeciHge Oya KaThIHacTapra Ja MeMAEKeTTiK bIKHaa eTy 00aabl. Maceaen,
Kaszakcran PecriyOamkacbinga aybl3 CyMeH KaMTaMachl3 €Ty Macedeci ©3eKTi D0AraHABIKTaH
OipkaTap MeMAeKeTTiK OargapAaMadap KaObLAAaHBIII OChI yaKbITKa A€ifiH >Ky3ere achlpblABII
keaai. bipiamriaen, 2002-2010 xplagapra apHaAfaH «AybI3 Cy» cadaAblK OardapAaMackl TYpaAbl
Kasakcran Pecriybankacer Ykimetinig 2002 >xpiarsr 23 kantap N 93 Kayarbicbl KaOblagaHFaH
OoaaTbIH. ATaaraH cadaabl OargapaaMa XaAbIKThI KasKeTTi MeAllepe KoHe Kelliagik OepeTin
carmaja aybl3 CyMeH OPHBIKTBI KaMTaMachl3 eTy eTyai KesdereH ©OoaaTbhiH. OcCbkl cadaablk
Oaraapaamansl icke aceipblaran coH 2010-2020 xpragapra apHaaran «Ak Oyaak» OargapaaMacsl
Kabplaganasl. by 6argapaama 4a XaabIKThI KeTKiAIKTi KeAeMAe carlaabl aybl3 CyMeH KaMTaMachl3
eTyai ke3aeai [20].

Aa 2014 xwprapl aniMaktapapiy 2020 >Kbplara AeitiH gaMy Oaraapaamachl KaObLAAAHBII
OipHe1re OafgapaamaHbl OipbIHFall opTak «Aybsla» OardapaaMachiHa Oipikripai. 2018 sxprast Oya
Oarszapaamara MeMAeKeTTiK OarjapaaMa MapTeOeci Oepiain KariTa OekiTiaai.

2014 >x. Kasaxcran PecrmyOamxacpiHga cy KayilcCi3giriH KamMTaMmacbl3 eTy MeH CyMeH
KaMChI3AaHABIPYABIH TUIMAIAITiH apTTHIPYy MakcaTbiHga «KasakcTanHbIH Cy pecypcTapbiH
Dackapy MeMAeKeTTiK OardapaaMacsl» KaOblagaHrad 0oaaTeiH. bya 6asgapaama 2017 k. KyIIiH
>KoiiApl, cebe0i 2017 >x. kabb1aganrad Kasakcran Pecrry0amKachIHBIH arpOOHEPKaCiIITiK KellleHiH
AaMbITyabiy 2017-2021 xplagapra apHaaraH MeMAEKeTTiK OargapaaMachl Cy pecypcTapbiH
THiMAL Dackapy TeTikTepiH KaMThIALI [21].
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Hatmxeaep

CoHbIMEH OTaHABIK >KoHe IleTeAAiK FRIABIMU o94e0ueTTep MeH aKllapaT Ke3jepiHe Taajay
KOpCeTKeHAel, XaAbIKTBl aybl3 CyMeH KaMTaMacbhl3 eTy Maceleci KYKBIKTBIK TYPFbIAaH a3
3epTTeAreH TaKbIPBIITapAblH Oipi Ooabll TaObldaAbl.  AybI3 CyMeH KaMTaMachl3 eTyAiH
MaHBI3ABIABIFEl COHIAABIK OHBI TIIITI agaMHBIH ©Mip Cypyre JdereH KYKBIFBIMEH TeHOe TeH
TaHBIAaAbl. AYBI3 Cy VFBIMBI TEOPUAABIK TYPFBIAaH Tap MaFbIHaHEI Oiadipce, 3aH ageOueTTepinge
TYIITBI Cy TEpMUHI KOA4aHblAaAbl. A aybl3 Cy TYIITBI CyABIH Oip Typi He 60amaca Oip PyHKIMACH
petinge Koaganslaaasl. IllsiHBIMEH ge aybi3 cy Maceaeci Tek Kasakcran Pecriybamkacs! yIImiH FaHa
eMec 04 OYyKia 91eM MeMAeKeTTepi YIIIiH MaHbI3Abl OOABIIT OThIPFaHABIKTaH OHBIH ceOenTepi MeH
caagapbIMeH OYKia agam3aT >KyMblAa OTBIPBIIT Ky pecy KasKeTTiri aHblK. EH aa4bIMeH KapariaibiM
aybpl3 CyMeH KaMTaMachl3 eTy COHBIH iIlliHJe callaabl aybl3 CyMeH KaMmaTaMachl3 eTy4iH
TeTIKTepiH aHBIKTaIl aAfaHbIMbI3 >KOH. AaabIMeH AybI3 CyMeH TUICTi aeHrelije KaMTaMachbl3
eTiaMeyaiH ceOemnrTepiHe KeaeTiH 00.cak, 0AapAbl XKaAIbl XaAbIKapaAblK AeHrelideri ceberrep
JKoHe pecnyO0AMKaABIK Jeireiigeri ceGenrep Jern ekire ©0e4ill KapacTBIPYBIMBI3Fa 00AaAbl.
XaabIkapaablK AeHrellderi aybl3 Cy MacelecCiHiH Herisri ceOelTepi >kaxaHABIK KAMMAT e3repici,
MeM/eKeTapaAblK KaKTBIFBICTaphl, KOpIIlaFaH OPTaHBIH AaCTaHybl , AeMoTrpaUsHbIH ocyi ceKiai
ceOenTepai >KaTKBI3YbIMBbI3Fa 00Aaabl. Aa peclryOAMKaAbBIK AeHTelljeri Moceaelep >KaXaHABIK
npob4emalapMeH Kocapaac KeAeTiH Ipobaema cebentepi.Oaap¥ra, KAMMATTBIK XKafFjalidapMeH
KOCa XaAbIKTBIH CyAbl YHEMAeMeyi, MeMAeKeTTiH THICTi geHrelide aybl3 Cy cascaTblH XKy prizoeyi
cekiaai cebentepai KaTKbI3ybIMbI3Fa 0AaABbl.

Aaxkezaeci pakTopaap XaaBIKTHI callaAbl aybI3 CyMeH KaMTaMachI3 eTy e Herisrimpodaemaaap
00AyBI MYMKiH:

CymMmeH KaMTaMachbI3 eTyAiH XeTKiaikcisairi: Keitbip eHipaepae opraablKTaHABIPBLAFaH
cyMeH XaOAbIKTay JKylieaepi Kok. Agamaap keOiHece eMAeAMeNTiH JKoHe aybl3 Cy HopMaJapblHa
call KeAMeNTiH KO34epAeH Cy aayra MaxKOyp.

Cy anabIHAapBIHBIH AaCTaHybl: ©HEPKSCIIITIK IIbIFapbIHAbLAAP, aybld IapyalllbLABIFbI
>K9He CaHNMTaPISHBIH Halllap JKafjaillapel Cy allAbIHAAPLIHBIH AacTaHyblHa okeaeai. Cy ke3aepi
KayilTi XUMHUAABIK 3aTTap MeH MUKPOOpraHU3MAepAiH KallHap Ke3iHe aliHaAaAbl.

Canmnrapus MeH rurmeHaHbIH 00AMaybl: CaHUTapUsIFa KOAXKeTIMAiAiKTiH 00AMaybl >KoHe
IMTMeHaHbIH JKeTKiAiKci3Airi cyAaFbl aypyaapAbIH TapaadybliHa acep eTedi. ThIpbIcKak, AM3eHTepis
CUSKTHIL aypyAap aybl3 CyAbIH AacTaHyblHa OailAaHBICTHL

XKeTtkiaikci3 KapXblaaHABIPY: CyMeH >KaOABIKTay >KyliedepiH caadyfa >KoHe ycCTayra
Kapa>kaTThIH JKeTKiAiKCi3Air XaAbIKTHI aybl3 CyMeH JKeTKiAiKCi3 KaMTaMachl3 eTyTe 9KeIl COFaAbl.

KanmarTeig e3srepyi: KanmaTTeiH e3repyi KyprakIIBIABIKTBIH apTyblHa, ©3eHJep MeH
KeJ4epAeri cy AeHTelliHiH ToMeHJeyiHe akeeai. By aybla cyabiH KoAKeTiMaiairine Oail1aHbICTBL
Kypd4eai mpobaeMasaap TyFbI3aAbl

KopsoITBIHABI

ConbIMeH >KacaAblHFaH 3epTTeylepAi KOPBIThIHAbIAAl Keade Kedeci TyliHAepAl Kacayra
0o0aaAbl.

XaAbIKTBI callaabl aybl3 CyMeH KaMTamachld eTy Oya Tek Kasaxcran PecrmyOamkachiHbig
FaHa Ipo04emacsl emec, OyKia gyHue >Xy3i MeMAeKeTTepiHiH aaablHAa TYpFaH CTpaTeTrMsABIK
Maceaeaep. XaablKapaablK KYKBIK TYPFBICHIHAH KaparaHAa XaABIKTBIH CallaAbl aybl3 Cyra KOA
JKeTKi3y KYKBIF,BI 04 aJaMHBIH TaOUFM KYKBIKTapbl caHaTbiHa Kiprisizeai. Coa ceGenten ge
MeMAeKeT KYKBIKIITbIFapMalllbIAbIK OapbhICBIHAA 04 KYKBIKTapAbl TAHUTBIH apeKeTTep KyiieciH
>kacaybl Tuic. CaapICTBIpMaAbl KYKBIKTBIK Taadjay HOTVDKeCiHAe KeilOip IeT memaekeTTepi
XaABIKTHI Callaabl aybl3 CyMeH KaMTaMachl3 Ty OarbITTapbhlH KAMTUTBHIH TiKeAeil HOpMaTUBTIK
KYKBIKTBIK aKTidep KaOblagaraHblH OanikaablK. Kasaxcran Pecriybamkacer ToxipuOecinge ocbl
casa OolipIHIIA OipHelle MeMAeKeTTiK DarjdapaaMasap OoAraHbIHA KapaMacTaH TUiCTi HOTVIKe
6oamaanl. Coa cebenTenge, aybl3 CyMeH KaMTaMabIC3 eTy IpoOAeMackl KellleH4i Typae 11eaiayi
tuic. Kasakcran Pecrry0amkacs! JKargaliblHAa XaAbIKTHI calladbl aybl3 CyMeH KaMTaMachl3 eTyai
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KYKBIKTBIK KaMTaMachl3 €Ty MacelecCiH OTaHABIK 3aHIep FaabIMJap TeK >KaHama TypFblgaH
3epTrereH. XaAbIKThI Taybl3 CyMeH KaMTaMachl3 €Ty HOpMaJapbIHBIH KYKBIK >KylieciHaeri
OPHBIHAHBIKTATBIH TEOPHs 24i e KaapnTacy ycringe. Coa ceberteH Ae OChl OaFrbITTa FBLABIMU
3epTTeyaep XKYPTidy OTaHABIK 3aH FRLABIMBI YIIIiH MaHbI3Ab PpakTOp. Keaerrekre XaAbIKTH aybI3
CyMeH KaMTaMachl3 eTy4iH MeMAeKeTTiK KYKBIKTBIK TeTiKTepi 3epTTey OOBbeKTici O0ybl MYMKiH.
Kenbip mer meMaexeTTepiHiH Toxxipubeci kepceTkeH e, 0i3aiH MeMaekerimizge Kaszakcran
PecrybamKachl XaABIKTHI callaabl aybl3 CyMeH KaMTaMachl3 €Ty Typasbl 3aH KblDalgaHy Kepek
AeTI eCerTenMis.
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IIpaBOBEBIE acrieKThI OOecrIeueHNsI HaceAeHNsI KadeCTBEHHON NNTheBOYI BOAOM
B Peciy6amke Kasaxcran

Annoranus. B npejaaraemoii craThe MCCAeAYIOTCs IIpaBOBbIe BOIIPOCH OOecrieueHus HaceAeHIsI
KauecTBeHHOI MuTheBOil Booi.Taxke paccMaTpuBaeTcsl 3HaueHMe oOecIledeHNs HaceAeHNs IUTheBO
BOJOM U TOTpeOHOCTM IIpaBOBOTO BO3AeVCTBUA Ha Hee. Ha cerAHAIIHMII AeHb BO BCeM MUpe M3-3a
M3MeHeHNsI MUPOBOTO KAMMaTa AU Apyrux (pakTopoB BO3HMKaeT mpobaema HexBaTKu Boabl. C TOUKn
3peHusl eCTeCTBeHHOIO IIpaBa 4eA0BeYeCTBO MMeeT paBHble IpaBa Ha KayeCTBEHHYIO BOAY M HUKOMY He
AOZAXHO OBITh IIPe40CTaBAeHO IIPEUMYIIeCTBO Iepea ApyruMu auniamu. Beab ot kauecrseHHOI IUTLEBOI
BOABI HAIIPSIMYIO 3aBUCUT 340pOBbe HaceAeHus I coljMalbHOe IToAoXeHne. HecoMmHeHHO, Boga He TOABKO
YAOBAETBOpsET eCTeCTBeHHbIe ITOTPeOHOCTU YeA0BeKa, HO U BAUsAeT Ha ero 340poBbe. I'1aBHOI 11e4bI0
CTaThy SBASIETCS TeOopeTuYecKoe IIpaBoBoe M3ydeHie oOecriedeHNsl HaceAeHMsI KaueCTBeHHON MUTheBOl
BOAOI, IIpMBeJeHIEe IIPeAJO0KEeHUI IIO0 COBEPIIeHCTBOBAHMIO OTEYEeCTBEHHOIO 3aKOHOAATeAbCTBA U
IIpaKTHKH. B OCHOBHOJI YacTM CTaTh! IIpeACTaBAeH aHaAM3 ICTOPMYeCKIX ITPaBOBBIX aCIIeKTOB OOecIieueHsI
HaceJeHNsI Ka4eCTBeHHOM IUTheBOI BOAOM, IIPeACTaBAeHVe MeXaHN3MOB COBEPIIEHCTBOBAHILI B YCAOBIAX
Pecniy6.amxu KazaxcTraH ¢ yaeToM cuTyaly peryAnpoBaHus B HacTosIIIee BpeMs. B 3aka109mTe AbHOM 9acT
aBTOPHI TpeaaaraioT 9 PpeKTUBHEIe Ty TN COBEPIIeHCTBOBAHN I KadeCTBeHHOTO IMUTHLeBOTO BOAOCHAOKeH s
HaceaeHUs B ycaosusax Pecrrybanku Kazaxcran.

Karodesble caoBa: 9Koa0TMuecKoe IIpaBo, CMeHHasl BOAa, DKOAOrmMdeckas 0e30IlacHOCTb, BOAHbIE
pecypchl, IpecHas BOAa, BoAHas pedopMa, OXpaHa OKPY>KaIOIleil Cpeabl.

A.E. Bekturganov’, G.B. Teleuyev?
'L.N. Gumilyov Eurasian National University, Astana, Kazakhstan
International Educational Corporation, Almaty, Kazakhstan

Legal aspects of providing the population with high-quality drinking water in the
Republic of Kazakhstan

Abstract. The proposed article examines the legal issues of providing the population with high-
quality drinking water.The importance of providing the population with drinking water and the need
for legal influence on it is also considered. Today, there is a problem of water shortage all over the world
due to changes in the global climate or other factors. From the point of view of natural law, humanity has
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equal rights to quality water and no one should be given an advantage over others. After all, the health
of the population and social status directly depend on high-quality drinking water. Undoubtedly, water
not only satisfies the natural needs of a person, but also affects his health.the main goal of the city is the
theoretical legal study of providing the population with high-quality drinking water, bringing proposals
for improving domestic legislation and practice. The main part of the article analyzes the historical
legal aspects of providing the population with high-quality drinking water, presenting mechanisms for
improvement in the conditions of the Republic of Kazakhstan, taking into account the current regulatory
situation. In the final part, the authors propose effective ways to improve the quality of drinking water
supply to the population in the conditions of the Republic of Kazakhstan.

Keywords: environmental law, replaceable water, environmental safety, water resources, fresh water,
water reform,environmental protection.

References

1. The United Nations world water development report 2021: valuing water. [Electronic resource] —
Available at: www.unesdoc.unesco.org/ark:/48223/pf0000375724 (accessed: 22.11.2023).

2. BUU BAS Assambleyasy 2010 zh. 28 shilde ajynyn 28-de A/RES/64/292 rezolyuciyasy [UN General
Assembly in 2010. Resolution A/RES/64/292 of 28 July 28]. [Electronic resource] — Available at: https://
daccess-ods.un.org/tmp/6851786.97109222.html (accessed: 22.11.2023). [in Kazakh]

3. K 2030 godu polovina naseleniya zemli mozhet stolknut'sya s nekhvatkoj vody [By 2030, half the
world's population could face water shortages]. [Electronic resource] — Available at: https://news.un.org/
ru (accessed: 22.11.2023). [in Russian]

4. Kazakeevich A. Deficit vody v mire: kto vinovat i chto delat'? [Water shortage in the world: who
is to blame and what to do?]. [Electronic resource] — Available at: https://ru.euronews.com/ (accessed:
28.09.2023). [in Russian]

5. Abashidze A., Kislicyna N. Dostup k pit'evoj vode — neot"emlemoe pravo cheloveka, Obozrevatel'
[Access to drinking water is an inalienable human right, Observer], 7, 23 (2004). [in Russian]

6. Celevye pokazateli k Protokolu po problemam vody i zdorov'ya Konvencii po ohrane i
ispol'zovaniyu transgranichnyh vodotokov i mezhdunarodnyh ozer [Targets to the Protocol on Water and
Health of the Convention on the Protection and Use of Transboundary Watercourses and International
Lakes]. [Electronic resource] — Available at: unece.org/fileadmin/DAM/env/water/meetings/Water_
Convention/2016/Projects_in_Central_Asia/Baseline_study_and_target_indicators_to_the_Protocol_on_
Water_and_Health May_2017_RUS.pdf (accessed: 28.09.2023). [in Russian]

7. Torebaeva M. Pochemu k 2050 godu Kazahstan mozhet ostat'sya bez pit'evoj vody (Setevoe izdanie
«CentralAsiaCronos» zaregistrirovano 27.01.2021: Analiticheskij centr «Central Asia: Cronos») [Why by
2050 Kazakhstan may be left without drinking water (Online publication “Central AsiaCronos” registered
01/27/2021: Analytical center “Central Asia: Cronos”)]. [Electronic resource] — Available at: https://cronos.
asia (accessed: 22.11.2023). [in Russian]

8. Kolbasov 0O.S. Organizacionno-pravovye problemy ohrany okruzhayushchej sredy v
promyshlennosti v sovremennyj period. Avtoref. dis.... dok-ra yurid. nauk. [Organizational and legal
problems of environmental protection in industry in the modern period. Author's abstract. dis.... doctor of
law. sci.] (Ekaterinburg, Izdat YUrist, 1999, 22 s.) [Ekaterinburg, Publishing House Lawyer, 1999, 22 p.]. [in
Russian]

9. Chazournes L.B. Freshwater in International Law, Oxford University Press, 12 (3),19 (2013).

10. Danilov-Danil'yan V.I., Losev K.S. Potreblenie vody: ekologicheskij, ekonomicheskij, social'nyj i
politicheskij aspekty [Water consumption: environmental, economic, social and political aspects] (Moskva,
Nauka, 2006, 361 s.) [Moscow, Nauka, 2006, 361 p.]. [in Russian]

11. “Proportion of bodies of water with good ambient water quality”. [Electronic resource] — Available
at: https://www.un.org/waterforlifedecade/background.shtml/ (accessed: 22.11.2023).

12. Tejmurov E.S. Mezhdunarodno-pravovoe regulirovanie racional'nogo ispol'zo-vaniya i ohrany
presnoj vody [International legal regulation of rational use and protection of fresh water] (Moskva, Statut,
2019, 175 s.) [Moscow: Statute, 2019, 175 p.]. [in Russian]

13. Tabi M.T. Implementing the human right to water in Europe: Lessons from French and British
Experiences, Willamette Journal of International Law & Dispute Resolution, 19(1), 1-45 (2011).

14. Weinmeyer R. The Safe Drinking Water Act of 1974 and Its Role in Providing Access to Safe Drinking
Water in the United States. [Electronic resource] — Available at: journalofethics.ama-assn.org/article/safe-

36 Ne 4(145)/2023 A.H. T'ymunres amvindazol Eypasus yammuix yrusepcumeminivy XABAPIIBICDBI. Kyxotk cepusico
ISSN: 2616-6844, eISSN:2663-1318



Kasaxcman PecnyOAuxacolnoa Xarvlkmol CANAAbl Ayol3 CYMeH KAMMAMACLS emyodin, KYKoikmuvlK acnekmiiepi

drinking-water-act-1974-and-its-role-providing-access-afedrinking-water-united-states/2017-10 (accessed:
22.11.2023).

15. Kayla Weiser-Burton Clean Drinking Water: A Stream of Success and Opportunity for Reform.
[Electronic resource] - Available at: /dclaw.utah.edu/cgi/viewcontent.cgi?article=1209&context=ulr
(accessed: 22.11.2023).

16. Ladychenko V. Place of the right to drinking water in the system of human rights. In: Scientific
notes of the International Humanitarian University. In: 1/2015. Resolution of the UN General Assembly
(2010). [Electronic resource] — Available at: daccess-ddsny.un.org/doc/UNDOC/GEN/N09/479/37/PDEF/
N0947937.pdf?OpenElement (accessed: 22.11.2023).

17. Antonova S. Organizational and Legal Support in Public Administration of Water Supply of the
Population. [Electronic resource] — Available at: www.sciencedirect.com/topics/engineering/public-water-
supply (accessed: 22.11.2023).

18. Council Directive 98/83/EC of 3 November 1998 on the quality of water intended for human
consumption. [Electronic resource] — Available at: https://www.Legislationgovuk/eudr/1998/83/contents
(accessed: 22.11.2023).

19. Timofeev L.A. Pravovye problemy obespecheniya naseleniya Rossii pit'evoj vodoj normativnogo
kachestva: diss. ... dokt. yurid. nauk: 12.00.06 [Legal problems of providing the Russian population with
drinking water of standard quality: dissertation. ... doc. legal Sciences: 12.00.06] (Saratov, 2004, 453 s.). [in
Russian]

20. 2011-2020 zhyldarga arnalgan «Ak bulak» bagdarlamasyn bekitu turaly Kazakstan Respublikasy
Ukimetinin 2011 zhylgy 24 mamyrdagy No 570 Kaulysy. Kushi zhojyldy - Kazakstan Respublikasy
Ukimetinin 2014 zhylgy 28 mausymdagy Ne 728 kaulysymen [Resolution No. 570 of the Government of
the Republic of Kazakhstan dated May 24, 2011 on approval of the "Ak Bulak" program for 2011-2020.
Repealed - by Resolution No. 728 of the Government of the Republic of Kazakhstan dated June 28, 2014].
[Electronic resource] — Available at: https://adilet.zan.kz/kaz/docs/P1200000621 (accessed: 22.11.2023). [in
Kazakh]

21. Kazakstannyn su resurstaryn baskaru memlekettik bagdarlamasy zhane «Memlekettik
bagdarlamalar tizbesin bekitu turaly» Kazakstan Respublikasy Prezidentinin 2010 zhylgy 19 nauryzdagy
Ne 957 ZHarlygyna tolyktyru engizu turaly Kazakstan Respublikasy Prezidentinin 2014 zhylgy 4 sauirdegi
Ne 786 ZHarlygy [State water resources management program of Kazakhstan and Decree No. 786 of April
4, 2014 of the President of the Republic of Kazakhstan on adding to Decree No. 957 of March 19, 2010
"On approval of the list of state programs"]. [Electronic resource] — Available at: adilet.zan.kz/kaz/docs/
P1200000621 (accessed: 22.11.2023). [in Kazakh]

ABTOpaAap Typaasl MaaiMeT:

Bexmypzanos A.E. — 3aH FRLABIMAAPBIHBIH AOKTOPHI, Tpodeccop, A.H. I'ymuaes arsinaarst Eypasus
yATTBIK yHUBepcuTeTi, Acrana, Kasaxcran.

Teaeyes I.b. — PhD goxropsl, ¢akyabTeT gekaHbl, XaablKapaablk 0iaiM Oepy Koproparmschl,
Aamatsl, KazakcraH.

Bekturganov A.E. — Doctor of Law, Professor, L.N. Gumilyov Eurasian National University, Astana,
Kazakhstan.
Teleyuev G.B. — PhD, Dean of the Faculty, International Educational Corporation, Almaty, Kazakhstan.

BECTHMK Espasuiickozo nayuonarviozo ynusepcumema umenu /J1.H. I'ymunresa. Cepus Ipaso Ne 4(145)/2023 37
BULLETIN of L.N. Gumilyov Eurasian National University. Law Series



XITAP 10.15.01

A.b. Ammp6exosa’, A.A. Abukenos?, VI.C. Cakraranosa®

'K.A. flcayu amuvindazor Xarvkaparvx kasak-mypix yHueepcumeni,

Typxicman, Kasaxcman

Yar-Dapabu amuvindazul Kasax yammork yrnuseepcumemi, Aamamul, Kasaxcman

31.H. I'ymures amondazor Eypasus yammuix ynusepcumemi, Acmana, Kasaxcman
(E-mail: ainur.ashirbekova@ayu.edu.kz, abykenov.arkhat@kaznu.edu.kz, aridnis@mail.ru)

OmMmOyacmeH (agaM KYKBbIKTapbl )KOHIHAETi yaKia)
VIHCTUTYTBIHBIH MeMAeKeTTiK OMAiK XXyVieciHaeri OpHbI

Anpaatna. Adam men asamammapdviy KYKolkmapvl men 00cmandolkmapblii Kammamacols
ememin  MeMAekemmix opeandap Kyilecinde omOydcMen  UHCHUMYMbL  MAHbI30bl
por amxapadvl. Makarada, memaexemmix OuAikmi 00AY meopuscvl KoHmexcminoe
MemAexemmix opzandap xyiiecindezi omOydcmennir, (Adam KyKorkmapvl KeHinidez
YIKIA) KYKbIKMOIK epexuierikmepi myparvt macere koszaradol. Comoaii-ax, omOydcmer
UHCHUMYMUIHbLY, WYCIHIZI MeH MaHI AULDIAbIN, OHbIH MeMAeKemmiK OUAiK opzandapol
Kytiecindezi opror mardanadol. Kasipai samanda memiexkemmepde Kymbvic icmeiimin
oMOydcMer UHCUMYMUIHbIY, YUl YAZICiHe: amKapyuivl, mayeacis *KaHe napAameHmmi
cunammama Oepiredi. Maxaranoiyy Makcamvl — YAMMoK 3aHHAMAAAPOA 0OeAzireHzeH
HOpMAAApea cyliene omuvipbin, oMOYICMeH UHCHUMYMbIHOIY, KYKUKMLK Mapmedecit
sepoerey apKbiAbl MeMAeKemmix OUAiK Kyiecinde opHuiH alikoinday 00Avin madoviAadol.
OMbOydeMmert uHcmumymotHvly, KAALNMACY XKaHe 0amy mapuxbvii sepmimeyze eAeyAi yrec
KOCKkaH utenmeAdik xate 0mandvlk 2arvmoapdvit enbexmepi aman emirdi. Adam KyKoikmapol
Kenitdezi omOydcMer uHcmumymutHoiy sepmmey adicmepi cunammanzan. Convimen Kamap,
5 xapawa 2022 xviavt kadviadanearn «Kasaxeman PecnyOaukacvirdazbl Adam KyKblkmapol
Kkenindezi yaxin myparv» Koncmuyyusaok 3anviioy 0anmapbl He2iszi aAbiHA OMbIpbIN,
omoydemer (Adam KyKvbikmapol KeHirdei Yakia) KyKolkmulk Kaz0ativl cunammaadol.
Tyiin cesaep: adam xykvikmapor Mmer Oocmandvikmapel, omOyocMen UHCHUMYML,
KYKbIKmolk mopmede, Memaekemmix OUAIK, MeMACKeMMIK Op2aH.
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Kipicme

AeMOKpaTusAABIK MeMAeKeTTe, a4aM MeH azaMaTTapAblH KYKBIKTapbl MeH OOCTaHABIKTapBIH
KOpFaAyBIHBIH KaMTaMachl3 eTidyi, MeMAeKeTTiK OMAIKTiH TuiMAi >KyMBIC icTeAyi apKbIABI
Omaixtiy OeaiHy HOpMHIIMIII HeridiHAe >Ky3ere aceipbplaagbl. OMOyACMeHHIH MeM/eKeTTiK
opraHaap >KylieciHAeri KYKBIKTBIK MapTeOeciH alikbIHAAy, OipiHIITizeH, MeMAeKeTTiK-KYKBIKTBIK
VMHCTUTYTTap KYPBLABIMBIHAAFBI OMOYACMEHHIH MHCTUTYTHIHBIH TEOPUSIABIK SKOHe ITPaKTUKAABIK,
acrieKTiaepiHe KaThICTEI 004ca, eKiHIli4eH, OMAiK TapMaKTapbIHbIH ©3apa ic-KMMBIABI calachlHAa
TYBIHAAWTBIH MdceAeAePAi ey, KOHCTUTYUVSABIK KYPBLABICTEIH TYPaKTHLABIFBIH, MEMAEKeTTiK
O1MAIK MHCTUTYTTapBbIHBIH OHTAABI KYMBIC iCTeyiH KaMTaMachl3 eTy >KoHe OmaikTi Oeay
NPUHIAIIIH iC 3KY3iHAe JXY3ere acklpy KaskKeTTiAiriHeH TybIHAAIl OTHIP.

Kasipri >xarsaiiga MeMAeKeTTiK opraHAapAbl YIBIMAACTBIPY MeH KbI3MeT >KylieciHae
OmaixTiH OeaiHy HpUHUNIIIHE Heri3geATeH MeMAeKeTTIK OMAIKTIH OapAblK TapMaKTapbIHBIH
TeHTepiMAi JKYMBIC icTeyiH KaMTaMachI3 eTy MaceJeaepi eH e3eKTi 004l oThIp [1].

OMOyacMeH MHCTUTYTLIHBIH KBI3MeT eTy MogeAi apTypai 004aysl MyMKiH. JKaamer aaraHAa,
oMyOJCMeHHIH Ky3bIpeT IeHOepi, TaralibiHAQy TopTiOi, ©KiaeTTikrepi OOJIBIHINIA OHBIH
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apTypAaiairine akeaai. bya meMaekeTTik opraHHBIH 0Oacka eajepAeH alfaH MoJeliMeH KaTap
YATTBIK KYKBIKTBIK XYliedepAiH epekieaikrepine OaiiaaHbIcTel 00abin kKeaeai [2]. Friabimaa
oMOyACMeH MHCTUTYTBIHBIH YIII HeTi3Ti MoJdeAain Oeail kepceTeai:

— Atkapymsl omOyacmen — [IpesnaenTt Hemece YKiMeT TaralibIHAAMTBIH, OCBI OpraHAapAbIH
Oipine OarpIHATBHIH KoHe ecell OepeTiH aTKapyIIsl opraH. bya Mogean eTe cupek ke3geceai JKaHe
®pannmsga, AKII-TeiH Kel1Oip mraTTapbiHia 0ap.

— Aenreiii 3aH ILIBIFAPYyIIbI, COT KoHEe aTKApyIIbl OMAIK OpraHjapblHa CIJiKeC KeAeTiH
MeM/AeKeTTiK OMAIKTiH HaKThl TapMarbIHBIH OKidi peTiHJeri Toyeacis omOyacMeH. bya mogean
OoitbiHIIa OMOyACMeHAl IIpe3dAeHT HeMece IlapJAaMeHT TaraiblHAaiiAbl, Oipak KeiliHHeH
o4apA4blH aaAblHAA ecenl OepMmeligi. bya moaeas Huaepaanasl, Ilopryraams cusaxre eagepae
SKYMBIC icTeriai.

— IlapaamentTik oMOyACMeH — eH KaAacCUKaablK yAari, oHga OMOyAcMeH 3aH IIbIFapyIIIbl
O1MAIKTiH KOCBIMIIIA OpTaHbl OOABII TaOblAaAbl JKoHe 9KiMIIiAiKTiH KbI3MeTiH Oakblaaiiabl. bya
Mogeabje oMOyACMeH a3aMaTTapAblH apbI3-IIarbIMAapbIH Kapay eHOepiHJe KeH oKideTTiKTepre
ne [3].

[leTteageri oMOyacMeH MHCTUTYTBLIHBIH AaMy TapUXBLIH 3epTTey KOpCeTKeHAel, 94eMAiK
ToXipubege omOyacMeHAl TarailblHAay KesiHAe ycTaHyra OoaaTeiH OipbIHFall Kes3Kapac
Kaablntacrarad. /JlerenMeH, TarailblHAQay pociMiHge MaHBI3ALICEI TaHJAaAfaH TaralibIHAAY
MexaHM3Mi MeKeMeHiH OappbIHINIa ToyeACi3AiriH KaMTaMachl3 eTyi KepeK eKeHi aHbIK [4] .
K.A. Kanatosuu mexn III.M. AmaHreabableBNUTiH IHalbIMAAybIHINA, >KOfapblia KepceTiAreH
oMOyAcMeH MogeabAepain OapAbIFbl  Ka3aKCTaHABIK OMOyACMeH MoJeabiHe Calikec Keae
Oepmeiigi. bya MHCTUTYTTBI KaABIITACTBIPYABIH aAfFbIIIapTTaphl MeH KYKBIKTBIK Heridgepine
TapuUXU Taajay >KeKe a/lbIHFaH OMOyACMeH MOJEeAiHiH «AYPBICTHIFbIHa» OOBEKTUBTI KpUTepPuii
0oaa aamarigpl [5]. JerenmeH, eaiMmizde oMOyACMeH MHCTUTYTBHIHBIH MeM/EKeTTiK Omaikreri
OPHBI >KoHe OHbIH KYKBIKTBHIK MapTeDeciH sepTTereH raabiMJap CaHbl IeKTeyai. ATar aliTaThIH
6oacax, M.C. bamumos, E.H. Myxutaunos, A.b. Ysakbaesa, I.C. Kaanesa, I.b. Kap:kacosa,
C.C. Kapxay0aes, A.O. [llaknpos.

3epTTey aaicTepi

OMOyacMeH MHCTUTYTHIH 3epTTeyAe TeOPUSABIK, SMIMPUKAABIK d4icTep KOAAaHbLAAABI.
Kyiteaik TaciaiHig KeMeriMmeH oMOyACMeH MHCTUTYTHIHBIH MeMAeKeTTiK OopraHzapMeH e3apa
9peKeTTeCyiHiH Herisri ®aeMeHTTepi KapacTblpblaaabl. /MaleKTUKaAblK Ko3Kapac CyObeKTiHi
Dacka 3aTTapMeH, KyOblabIlcTapMeH OaliAaHBICTBIPa OTBHIPHII JKaH->KaKThl 3epTTeyre, YaKbITThIK
esrepicrepai KapacTelpyFa, Haiiga 604y KeHe gaMy 3aHABLABIKTApPBIH aHBIKTayFa OarbITTaAfraH.
CaapIcTRIpMaAbl-aHAAUTUKAABIK 94iC, OMOYACMEH MHCTUTYTBIHBIH MeMAEKeTTiK OpraHgapbIMeH
©3apa iC-KMMBLABIHBIH KeKeAeTeH DA1€MeHTTePiH caabICThIPY HeTidiHAe, Herisri 3aHABLABIKTaPbIH,
HNPUHLIMUIITEPiH, KbI3MeT OarbITTaphIH aHbIKTayFa MYMKIHAIK Oepeai.

Taakplaay

MemMaexkeTTikoprasgap xyrecinaerioM0OyacMeHHIH KYKBIKTBIK MopTeOeCiHiH epeKIleAiKTepi
— mikipTaaac TyabslpaThiH Maceae. KeitOip seprreyiidep aTall ©TKeHAel, IIeTeAAiK FRIABIMU
daeOumerrepae, OMAIKTI 004y TEOPUACH KOHTEKCTiHAE KapacThIpbLAaThIH OyA KYKBIK KOpray
VMHCTUTYTBI, 94eTTe 3aH IIbIFapyIIbl MeMAeKeTTiK OMAiK TapMarbIHa >KaTKbI3aAbl [6]. MyHaait
apryMeHTTepAiH Herizdepi oMOyACMeHHIH «IIapAaMeHTTIK MapTeOeciHiH» epekileaikrepiHae
JKaThIp, 04 3aHAApABIH CaKTaAyblH «TeK OaKblAalTBIHBIHa» KapamacTaH, OA 3aH IIbIFapyIIIbl
OpraHra >KaTaabl der 0oa>kayra MyMKiHgik Oepeai [7]. H.IO. XamaHnaesaHblH mabIMaaybIHINA,
oMOyAcMeH JayasbIMBbl, OipiHIIigeH, TeK IlapAaMeHTapu3M IlleHOepiHAe FaHa eMmip cype
alaApl, eKiHIIigeH, MeMJeKeTTiK OMAiK KbI3MeTiHiH acliekTizepiH Oakpliayra OarbITTaAraH,
YLIiHIITIAeH, 04 MeMAeKeTTiK aTKapyIIIbl JKoHe COT O1Airi, coHail-aK >KepTidikTi MeMAeKeTTiK
opraHjap KaTapblHa >KaTKpi3yra Ooamaiiaml [8] B.IL. Aykunnin, oMOyacMeHHIH MeMAeKeTTiK
OmAaikke KaTBICTBI HAKTBl YCTAHBIMBIL, OHBIH MiHAETi - MeMAEKeTTiK >KoHe KYKBIKTBHIK >KYleHiH
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KeMIIIAIKTepiH TeKcepy >KoHe Ty3eTy Jell caHaliAbl. AgaM KYKBIKTapblH caKTay >KaraalibIHa
OoMOyACMeHHIH pecMM BIKIIaa eTy TeTiKTepi oTe miekTeyAi. OHBIH IIeHeYHiKTepAi MOJMBIHCYHY¥Fa
MaKOYpPAeNTIH aTKapyIIbl OMAIri >KOK, 04 YKiM IIbIFapa aJaTblH CyAbs eMeC, OHBIH 3aH
IIBIFAPYIIBI OMAiri >KoK. OMOyacMeH 03 KpI3MeTiHAe KOFaMABIK IiKipre cylieHeai, OMTKeHi 04
azaMaTTapAblH 3aHAbI KYKBIKTapbhlH KOpraiigbl [9]. OMOyacMeH MHCTUTYTHI IlapAaMeHTapu3M
meHOepiHge maitga 0044bl KoHe OMAIKTI DeAy Ty KbIpbIMJaMachblHa COVIKeC 3aH IIbIFapyIIbI
Ounaikke OarbIHaABI KoHe OHBIH KOCAaAKbl OpraHJapsl 004bIl caHaaabl. OMOyAcMeH MogeaiHiH
«I1apAaMeHTTiK» HycKaJapbl npoOaeMadap TyFbI3aAbl, ©MTKeHi Oeariai Oip gopekese OHBIH
TOyeACi3Airi MeH OeliTapalTHIFBIH IIeKTeliAl AereH Koe3kapac Oap [6]. B.B. Komaposa, omOyacmen
MHCTUTYTBI «I1apAaMeHTTIK >KoHe aTKapyIlbl OMAIK» aIlIlapaTbIHBIH 9pPTYypAl DAeMeHTTepAiH
yitaecimin OipikTipeai aen canaitabl [10]. JKorapriga aifTblaFaH Ke3Kapacka KaThICTBI KapChl
Ad4eajep MbIHajal: oMOyACMeHJAep ©3 YCTaHBIMBIHBIH CHUIIAThl OOMBIHINA OapAbIK YII OMAiK
TapMarbIHBIH OpraHJapbIHbIH ©KiaJepiMeH Oailiaanbicta 604aabl, Oipak Oya opraHjapra ecem
Oepmeiiai KoHe oaapra Toyeadi emec. OcblFaH 0aliaaHBICTBI OCBI MaCeAeHi 3epTTeyllidepain
Keit0ipi oMOyACMeH MHCTUTYTBIHA KeJeci IpaJallVisiHBI €HriseJi: MapAaMeHTTiK oMOyJAcMeH,
aTKapylel oMOyAcMeH, Toayeacis omOyacmen. A.A. /uBepckuii, «Tayeacis oOMOyacMeH»
MeMAeKeTTiK OMAIKTIH >KeKe >KoHe TOABIK TayeaAci3 TapMarbl 0OO0AbII TaObliagbl >KoHe ©3
AeHrerii OOMbIHIIIa OMAIKTIH YII TapMa¥rbIlHBIH AeHTelliHe Oipaell colikec Keaeal AeIl ecerTelial.
MyHaait rpasalisIHbIH HeTi3Ii KpUTepuiti, MeMAeKeTTiK OpraHAapbIHbIH ©3iHiH HeTi3ri Kpi3mMeT
meHOepinHiH 0oaybiHaH TybiHAa oTeip [11]. Aa, H.A. IlpiMOasoBa oMOyACMeH MHCTUTYTBLIH
O1aikTiH KaHAail ga Oip TapMarblHa >KaTKBI3y 3aHCBI3 Jell caHaiiAbl [12]. AliTa KeTy Kepek,
O1AiKTi KAacCMKaABIK Typde YII TapMakKa 0ealy MaceaeciH 3epTTell JKYpPTeH FaabIMAapAbIH
KOIIIIiAiri MapTeOe Typaabl aliTkaHaa, Oya Maceaere KaThICThl [IpiMOaa0BaHbIH yCTaHBIMBIMEH
Oeaiceai. Aaaiiaga, M.B. baraait omOyacMmeHnai «epekine moapreOeci Oap MeMaeKeTTiK OMAik»
peTiHge KapacThIpyAbl yChbIHa/Abl, 04 He aTKapyllbl, He 3aH IIbIFApyIIbl, He COT Omairimen
Oipaenn emec [13]. Comngaii-ak FBIABIMM OpTaga OMOyACMeH KAaCCHKAABIK TpUaAaHBIH
Oipae-Oip TapmarbiHa KipMell, TOPTIHIIN Toyeaci3 TapMaKThl, aTanl alTKaHAa MeMAeKeTTiK
OunaikTiH «Oakplaay» TapMarblH KypalAbl AereH mikip Oap. MyHgaait Xikreyre Kapcol D04raH,
A.C. ABTOHOMOBTHIH ITalibIMAaybIHINA, OapAbIK MeMAeKeTTiK opraHjap Oeariai 6ip gopexese
Oakplaay Ky3pIpbiHa ne [14]. A.B. Memkosa, oMOyAcMeH MHCTUTYTHI, OMAIKTeri yIII TapMaKKa —
3aH IIBIFapYIIbl, aTKapyIIbl, COTKa 064y MeXaHU3MiHJeTi KOcaaKbl OpraHHBIH Oip Typi peTiHge
alIKbIHAAAaAbl, Aell ecentteifdi. OMOyACMeH NHCTUTYTBIHBIH, epeKIleAiri, oraH Onaik OeaiHiciHiH
IapagurMacblHa KaTBICTBI A€MOKPaTUAABIK INPUHIIUIITEPAIH Kemiai TyprbichIHAH OaKblaay
dyHnKuMAAapE Oap peTTeyIln, KaTaAnu3aTop peTiHAe d9peKeT eTyre MyMKiHAIK Oepeai [15]. Keitoip
capaIbliap MeMJAeKeTTiK OMAik >KyiieciHaeri oMOyAcMeH ©3iHiH Herisri KpI3MeTiHeH Oacka,
Onaikti 064y TEOpUsACh KOHTEKCTiHAe MeMAeKeTTeri 3aH IIbIFapyIlbl, aTKapyIIbl >KoHe COT
Ouairi opraabIKTaphl apachlHAAFbl Telle-TeHAIKTi caKTayIbl OOABII TaObLAATHIHBIH aTall oTeai
[16]. buaikTi ym TapMakka 004y4iH KaacCHKaABIK TeOPUSACH IIeHOepiHAe Kelidip MeMAeKeTTiK
opraHjap >KaAIlbl >KiKTey KaTapblHaH IIBIFBII KeTeTiHiH aTam oTTi. OcplFaH opait, OMAiKTi
004yAiH KAacCMKaAbIK TEOPUSACBIH AOTMa peTiHAe KaObladayra 00aMaliabl, 04 KAaCCUKAABIK
YATire coliKec KeAMENTiH >KoHe OHBbIH KypaMblHa KipeTiH opraHgapMeH KaTap opeKeT eTeTiH
OipkaTap MeMJeKeTTiK OpraHgapAblH KaablIITacyblHa MYMKiHAIK Oepeai [17]. OmOyacmen
VMHCTUTYTBIH «KaAIbl KaOblagaHFaH» OMAIK TapMaKTapBIHBIH IlleHOepiHeH IIbIFapy MAEesChHI
eki Herisri ceOerl OOIBIHINIA epeKlIlle Hazap aydapyAbl KaxkeT ereai. EH aaabivmeH, MeMaeKeTTik
OMAiKTiH 3aH IIBIFAPYIILl, aTKAPYIIBl KoHe COT 0O0ABINI 0OAiHYiHiH KAacCUKaAbIK TeOPUCH,
€H aaJbIMeH, Ke3 KeAreH AeMOKpPaTMAABIK MeMAeKeTTe Ka’KeTTi ©KiAeTTiKTepai «kepceTeTiH»
Oeariai 6ip kepceTkint 60abIn TaObl1aAbl. ExinItigen, oMOyAcMeHHIH KbI3MeTi ©3iHiH KYKBIKTBIK
JKOHe 94eyMeTTiK TaOmraTbl OOJBIHIIIA MeM/AEKeTTiK OMAIKTIH KAacCHKaAbIK TpraAacblHBIH
1meHOepiHeH aBTOMATTHI TypAe IIbIFapblAybl OHBIH «OaKblaay-KadaFaday» CUIlaThiHAA. ONTKeHi
AeMOKpaTHUAABIK KOFaMJa OMOyACMeH MeMAEKeTTiK OpraHgapAblH KbI3MeTiH OaKblAalThIH
UHCTUTYT OOABII TaOblaagbl KoHe ajaM MeH a3aMaTTapAblH KOHCTUTYLMSABIK KYKBIKTapbl
MeH DocTaHABIKTapbIH KOpFayMeH aliHaabicagbl [18]. ©aerTe, Oakblaay-Kagaraday OpraHAaphbl
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eIKaHAal >kasa K0AJ4aHa aaMaliapl, odap TeK OMAiKTiH OapAbIK TapMaKTaphl OpraHAapbIHBIH
KbI3MeTiH Oakpllaligbl >KoHe OKiAeTTIKTepiHiH IeriHeH IIBIFYBIH aAABIH adaabl. OpUHe,
oMOyAcMeHAl OCBI OMAiK MHCTUTYTTapbhIMeH Oipre OHBIH OaKblaay-KaJdaFalay calacblHa JKaTKbI3y
MAEesCHl CTAaHAAPTTHL eMecC, ©JITKeHi O1AiKTiI 0eAyAiH KAacCUKaAbIK TeOPWChIHA COJIKeC MYHAA
omaik xok. P.A. /AyOckuii, aiTybIHIa, OaKblaay-Kajgaraday KbI3MeTiH MeMAeKeTTiK OMAiKTiH
JKeKe Typi peTiHge MolibiHAay, OipiHmmigen, OmaikriH Oakblaay-Kadaraday TapMarbIHBIH
MOIBIHAAAYBIH, eKiHIigeH, Oakbliay-Kajaraday OpTaHAApBIHBIH Toyeaci3s MeMJAeKeTTiK
KYKBIKTBIK MHCTUTYT peTiHAe OoaiHy Iporneciniy OacraaranbiH KopceTedi [6]. Conbimen Oipre,
OmaikTi 601y AiH KAaCCHKAABIK TEOPUACH MeMAEKeTTiK OMAIKTIH >KaHa MHCTUTYTTapbIHBIH I1alija
004y MYMKIiHAiIiH IIIeKTeMeNTiHAITIH TyciHy KaxkeT. /eMOKpaTuaAbIK, KYKBIKTBIK, 94€yMeTTiK
MeMJeKeT Kypy Ipolieci OMAiK TapMaKTapbl apachlHAAFbl KapbIM-KaTBIHACTBIH TeKeTipecTiK
Heri3je eMec, KOHCEHCYCKa Heri3geATeH JKardaila FaHa HOTH KeAl 00Aybl MYMKIiH.

OMOyacMeH, MeMAeKeTTiK OpTaH JKoHe KYKBIK KOpFay MHCTUTYTBI pPeTiHAe ©3iHiH Ky 3bIpeTiHiH
CUIIaThl MEH MeMAEKeTTiK Xylieaeri OpHbI OOMbIHINA TeHAeci 5KOK. Oa MeMAeKeTTiH Aaya3bIMAbI
TyAFachl 0OABIN TaOblAaAbl >KoHe a3aMaTTapAblH KYKBIKTaphl MeH OOCTaHABIKTaphIH KOpFayMeH
aifHaAbIcagpl, OipaK OHBIH (PYHKIMAAAPBIH JKY3€ere achlpy MeM/AEKeTTiK OpraH >KYMBICBIHBIH
¢popmaapAbl cUIIaThIHA e eMecC: OFaH KaykKeTTi oKideTTikTep Oepiameiigi. OMOyAcMeH KbI3MeTiH
MepapXusAAbIK OaFbIHBIIITHE aTKapyIIbl OMAiK >XylieciHeH aepOec. Aaaliga, MeMAEKeTTiK
opraHjapAaH albIpMaIIbIABIFE, OMOYACMEHHIH KYKBIKTBIK aKTidepAi IIbIFapyFa KYKBIFDI
KOK [7]. OMOyacMeH MHCTUTYTHI KbI3MeT eTy Ke3iHge Ke3 KeAreH KYKBIKTBIK JKyliere colikec
Keaeai. OiTkeHi oMOyACMeH MHCTUTYTBHI - OKIIIayJaHFaH IO3UITMsSAFa e apHailbl MeKeMe
Ooapir Tabblaaabl. OHBIH KbI3MeTi — agaM KYKBIKTapbIH KaAIbIHA KeATipy 00ABIIT TaOblAaAbl.
OmMOyacMeH emKaHAall MeMAeKeTTiK OpTaHHBIH OPHBIH aAMaliAbl KoHe COT JKylieciHe KipMeriai.
Ocprran 06al14aHBICTBI 04 TYPAKThI JKoHe XKOFaphl eaepae TaOBICThI AaMBbIII, JKYMBIC icTeriai [19].
Anaitaa, oMmOyAcMeH Oy3blAFaH KYKBIKTap MeH OOCTaHABIKTapAbl KaAIlbIHA KeATipy OapbIChIHAA
MEMACKeTTIK-UMIIePUAABIK IIelliMAep IIbIFapyfa, MeMAEKeTTiK OpraHJapAblH KbI3MeTiHe
KaTBICTBI KY3bIpeTiH 1mekreil aamaian [20]. HleTeaaik KOHCTUTYIIUAABIK AOKTPMHA, KepiciHIlle,
MeMAeKTITIiK O1aikTe oMOyAcMeHHIH Oakblaay Kypadbl FaHa eMecC, COHBIMEH KaTap aTKapyIIbl
Omaik, coTTap, CoHJalf-aK 3aH IIBIFAPYIIBl OMAIKTe Je IIeKTeyAi KYKBIKBIFBI Oap «KYIITi»
yAari petiHge opekeT ereTiHairin anragpl. III. MonTteckbe [21] maescs OoiibiHIIIa, OMOyACMeH
MHCTUTYTBHI MeMAEKeTTiK OMAiK opraHAapbIHBIH IIIeKTeH THIC IITBIFBII KeTIIeyiHe KeAepri >KacailAbl
Jer ecenTeniai. SIFHM, agamaapAblH KYKBIKTapblH KOPFay MaceleciHae, YIII MeMAeKeTTiK O114iK
opraHJapbIHa (COT, aTKapyIIIBLABIK JKoHe 3aH IIbIFapYIIIbl) KaparaHAa, OMOYACMeHMeH JKaKchIpak
KOPFailAbl A4eTeH TY>KBIPhIM anTasbl. OcpiraH OallAaHBICTBL adaM KYKBIKTapbIH KOpFay Moceaeci
KYBI3peTiHe KipeTiH, AFHI cOTTap MeH OoMOyACMeH MHCTUTYT apachiHAa O9ceKeAeCTiK TybIHAAQYbI
MYMKIH JereH TY>KbIpbIMJaMa Aa anTsraaasl. OChI >Kafgaiira opail, adaM KYKbIKTapbIH KaAIIbIHA
KeATipy MakcaThlHAa MeMJAeKeT aTblHaH dpeKeT eTeTiH OMOyACMeHHiH KbI3MeTiHe COTTBIK
eMecC TaCiAMeH, TUiIMAl JKoHe ap3aH >KOAbl 00AbII TaObl1aAbl. bipak, oMOyscMeH MHCTUTYTHIHA
IIIaFbIM >Kacay TOCiAiHIH BIHFAABIABIFBI MEH MeMJAeKeTTiK Oa’k caAbIFbIHaH OOcCaThLAFaHBIH,
OHBIH «ap3aH 94ia4iK» OPHATYIIbI KYPhIABIM peTiHAe Kapayra 00AMalTLIHABIFBIH aliTaasl [22].
Cor mponeaypadapbIMeH, SFHU TapanTapAblH o3 OeTiHIle adaeajeyre MiHAETTiAiri, icke
KaTBICTBl Ad1elejeMedepAl YCBIHYBI >KoHe T.0. COTTBIK iC — 9peKeTTepMeH CaAbICTBIPFaHAa,
oMOyacMeH 3aMaHayu IIMpPABIK KOFaMJa a3aMaTTapra MeMAeKeTTiK OpraHgapMeH apachblHAa¥FbI
KeJiCIIeyIIiAiKTi Iemryde «THiMAl oaiserTizikTi» Kamrtamaceid ertedi [23]. OmOyacmen o3
KY3bIpeTi IeH0epiHAe, COT, aTKapyIIIbl JKoHe 3aH IIbIFapyIIIbl OMAiK I11e111e aAMaiThIH 9KiMIIIiAiK
npodaemMajlapAbl miemte azaasl [24]. SIrHn, omOyAcMeH cyabsfa KaparaHAa MKeMAi, MBICAABL,
oMOyACMeH o3 MiKipiH ailTyFa, KYKbIKTap MeH OOCTaHABIKTapAbIH OY3blAybIHa alaHAayIIbIABIK
Diagipyre, MeMAeKeTTiK OpraHgapAblH AJayasbIiMAbl TyAFaJdapbIHBIH IIeIliMAepiH chIHayFa
KyKpLabl [20]. Jerenmen, Kasipri TaHga coT OmAairi MeH oMOyACMeH MHCTUTYTHI apachblHAAFLI
KapbIM- KaTBIHACTDLI PETTEeNTiH KYKBIKTHIK cTaHdapTTap KoK. A.b. 3eaennes, H.IO. XamaHnaesa,
IO.JV1. Muraues, /./. Tlonos cusAKTH FaabIMAap, ajaM KYKBIKTapbl >KOHiHJeri oMOyAcMmeH
9KIMIIiAiK-KYKBIKTBIK MHCTUTYTKa >KaTaAbl Aell ecenteiiai. bya, eH aaabiMeH, marbIMAapabl
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Kapay, aTKapyllbl OMAik opraHgapbeIMeH >KoHe Oacka Jda Dakblaay opraHjapbiMeH e3apa ic-
KMMBbIA TOPTiOiHe KaTBICTBHI. XaMaHaeBa, OMOyACMeH MHCTUTYTBI - OMAIK TapMaKTapbIHBIH
eITKalChIChIHA JKaTIIaliAbl, OHBIH OacThl Oearici OMAiKTeH Tayeacis 0oayaa KepceTiayi Kepek
Jem caHaiasl [25]. A.b. 3ezeHriesa, mailpIMAaybIHIIA, OMOyACMeH — apHailbl TaraliblHAAAFaH
HeMece calidaHaTbIH, 9KiMIIiAiK gayaap OOJBIHIIIA MeMAEKeTTiK MeKeMe peTiHAe 9peKeT eTeTiH,
9KIMIIIAIK OpraHgapAbIH agaM KYKBIKTapbIH CaKTaybIH OaKbIAaliTHIH JKoHe OChl MaKcaTTap YIIiH
eceIl JKYPri3yre, TeKcepyre >KoHe YCbIHyFa yoKiAeTTi TeyeAacis Aayas3bIMAbl TyAFa [26].

Kasipri Tanaa oMOyacMeHHIH oKIMIIiAiIK-KYKBIKTBIK MapTeDeci, OHBIH KypamJdac 0Oeairi
JKoHe MEeMAEKeTTiK MeXaHM3M aIllapaThIHAAFbl KbI3METi TypaAbl KOIITereH >KapusAaHbIMAAp
naiiga 6oaapl. VLIO. Ilayraaos €3 mMakaaacklHAa yoKia MapTeOeciHiH KYKBIKTBHIK Herizgepin
3epTTell, MeMAEKeTTiK opraHzapMeH KapbIM-KaTbhlHacTa «KyMcaK oKIMIIiAiK eKiAeTTikTepai»
alllplll, apHaibl OKIMIMAIK IIarbIM >Kacay TopTiOi Typaawl anTaabl [27]. OkiserTikTepai
IIIeKTey >KoHe OHBIH oKiMIIiAiK-KYKBIKTBIK KypaMgac ©OeairiH 0eaill KepceTy opeKeTiH
T.B. KozaoOosaHblH mnambiMgaybiHIIa, AgaM KYKBIKTapbl >KOHIHJeIl YoKiA4iH KYKBIKTBIK
MapTeOeciHiH KOHCTUTYUMAABIK KypaMJac 0eAiri KaaIlbl MakKcaTTap MeH MiHAeTTepAi, OHBbIH
YUBIMABIK-KYKBIKTBIK KYPBLABIMBIH, COHJAali-aK OHBI TaraliblHAAQY ©KiAeTTiKTepiH, >KyMBbICTaH
OocaTy >KoHe IIIeKTey MaceaelepiH petrrteiii [28]. YokiaaAiH oKiMIMiAiK-KYKBIKTBIK CalaAaFbl
Oakplaay exiaerTiri amrapasikTait keH. Oa e3 OacramacblMeH HeMece azaMmaTTapAblH, IIeTea
azamMaTTapbIHbIH JKoHEe a3aMaTThIFbl XKOK alaMAapAbIH IIarbIMAaphl HETi3iHAe opeKkeT eTe adaabl.
Comngaii-ax oMOyACMeHHiH Maceaeaepai IIelryre apHaAFaH anmaparsl Oap.

Hatmxeaep

YoKiaA MHCTUTYTBIHBIH HETi3Ii epeKIIeiri — OHbIH a44bIMeH COT, IIPOKypaTypa HeMece o3Te
Ae MeM/eKeTTiK opraHJapMeH DaceKkeAecIelTiH KYKBIK KOpFayAbIH KOCBIMIIIa KypaaAbl peTiHAe
0o0aybl. bya MHCTUTYTTBIH MoHi- M@MAEKeTTiK O1AiK opraHel 004a OTBHIPBIN, KOFaM MEH OHBIH
asaMaTTapBIHBIH MYAJdeAepiH allKbIHAQYIIBl peTiHAe MeMAeKeTTiK Omaik opraHAapbIHBIH
KbI3MeTiHe Oakplday >KacalTeIFbIHAA [29]. 2022 >xpiabl KasakcraH 4eMOKpaTHUAABIK 4ayMBIHBIH
’KaHa Ke3eHiHe asK OachlIl, casicy KYiieHiH Heri3ri OarbITTapbl OONMBIHIIA 3aHHAMaHBI JKeTiaAipy
mapadapbiH KaObpiagaabl. ConplH 0ipi 2022 >xpianl pedepeHayMaa KabOnlagaran Kasaxcran
PecniyOamxkaceiaeiy KoHctutynmsiceina AjgaM KYKBIKTapbl SKOHiHAeTi yoKiagiH MaprebOeciH
OexiTkeH e3repryaep (83-1 Oam ) 60a4p1. SFHN, Oya 3aH HeridiHae AjaM KYKBIKTapbl JKOHiHAETi
yoKiaAiH KYKBIKTapbl MeH ©KiAeTTidikTepi KOHCTUTYIIUAABIK Adpekese OeAriieHe OTBHIPHIIL,
oMOyACMeH MHCTUTYTHIHBIH MaHbI3/bLABIFBIH JKoHe 03eKTiAiriH kepceTin oTep. KoHCTUTYIMAHBIH
>kaHa 83- 1 6aOBIHBIH HOpMaJapbIMeH YoKiaAiH MiHAeTTepi, ToyeACi3Airi MeH ekileTTiaikTepiH
JKy3ere achIpy Ke3iHAe KaHAail 4a Oip e3Te MeMAeKeTTiK opraHAap MeH Aaya3bIMAbI adaMAapAbIH
aaAbIHAa ecert OepMeyiHiH KeniagikTepiOexiTtiaren [30]. 05 kapara 2022 5Kb1abI « A daM KYKBIKTapbI
>KeHiHJeri YoKia» 3aHbI KaOblAAaHbII, Y9KiAAlH Ky3bIpeT HIeHOepi MeH KYKBIK KOAAAHY asCBhIH
KeHeliTe TycTi. ATaampim 3aHHBIH 3 O0aObiHa carikec: « Kasakcran PecriyOamkaceiHAarsl AgaM
KYKBIKTaphl JKOHIHAETI yoKia ©3 OKIiAeTTiriH XXy3ere acklpy Ke3iHge ToyeAcis >KoHe MeMACKeTTiK
opraHzap MeH Jaya3bIMABI ajaMJapra ecell Oepmeiidi», JAeaiHreH. AgaM KYKBIKTapbl
SKOHIHJET] yoKiAAiH MeMACKeTTiK OpraHgap MeH Aaya3bIMAbl TYAFalapAblH aAAblHAA TOyeAcCi3
0oayBl MeH ecerl OepMeyiHiH KOHCTUTYLIUAABIK OekiTiayi MaHbI3Abl . bya oHbIH opOuTachiHa
eHIi3iATeH icTep agaM MeH aszaMarTap KYKBIKTapBIHBIH >KOFapfbl OachIMABIABIFBI KariAaThl
HeTi3iHAe MYMYKiHAiriHIle 0ObeKTUBTI TypAe KapaadaThIHBIH KepceTeai. COHbBIMEH KaTap, ajdaM
KYKBIKTapbIH A4aMBITY JKoHe KOpray MaKcaTbIHAa YoKiare agaM MeH azaMaTTapAblH KYKBIKTaphl
MeH OOCTaHABIKTApbIH KOpFay MoceJelepi OOIBIHINA 3aH >KoOadapblH 93ipAey KYKBIFEI
Oepiaai [31]. derenmen, spOip oMOyAcMeH ©3 eaiHe ToH IapTTapAa XKyMbIC icteiigi. Oaapabig
Heri3iHAe oMOyACMeH MHCTUTYTBIHBIH YIIBIMAACTBIPBIAYBI MeH KYMBIC icTey aicTepi opTypai.
bya mBes oMOyAcMeHiHIH KaaccuKaAblK MOAeAiHIH ©31HAIK, Kelide TOABIFbIMEH TYIIHYCKAABIK
KYKBIKTBIK >KoHe oKiMIIIiAiK >KylieaepiHe KOAJaHblAFaH Ke3Je JKeKe ealepAiH epeKielikTepine
OaliaaHbBICTBI, OYA MHCTUTYTTBHIH 9PTYPAl HhICAaHAAPBIH KO34eliai. Bbya opranasl Kypran ap0Oip ea
OHBI KO//aHBICTaFbl 3aH >KylieciHe calikecTeHAipyre Thipbicaabl [32].
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Kaszakcranaplk oMOyAcMeHHIH MapTeOeci JKoHe OKiAeTTiAiKTepi Topeaik eTyIli coTTapAbIH
KbI3MeTiHe, KYKBIK KOpfay OpraHAapbIHBIH IIpoLlecCyaabAblK JKoHe >Kedea 134ecTipy
JKYMBICTapblHa KeAepri >kacaaMaTblHAal eTinl KypblaraH. COHBIMEH KaTap, COT >KoHe KYKBIK
KOpFay OpraHJapbl cekiaai oMOyacMmeH, HeridiHeH, >KaAIbl KYKBIKTBL eMeC, aJdaMHDIH JKeKe
KYKBIKTaphl MeH OOCTaHABIKTapBIH KOPFay YIIIiH KaAblTackaH. Ocel opaiiga, ©3re MHCTUTYTTapFa
KaparaH4da oOMyACMeHHBIH a3aMaT IIeH MeM/eKeT apachlHAAFbl AayAbl MocelelepAl IIelryre
OappiHIa OeltiMaeareHin Oalikay¥a 604aabl. O ©3iHiH O0AMBICH OOMBIHINIA ©3Te KYKBIK KOpFay
OpraHJapblH aAMacTblpa aAMaligbl, KepiciHIle Koada Oap KYKBIK KOpFfay YIBIMAApPBIHBIH
KYJieciH ToAbIKThIpa Tyceai [33]. XKaamsl, MeMaeKeTTiK opraHaapAblH ©KiAeTTidikTepi KeHelreH
CallbIH, azaMaTTapAbl MEeMAEKeTTiH OKTeMAIriH KOPFalThIH MeXaHU3MAepAiH Kyllele TycCyi
KepekTiri 3aHAblabIK. KasakcraHga agaM KYKBIKTapbl KOHiHAeri YokiaaiH KbI3MeT eTyi ajam
OHBIH ©Mipi, KYKBIKTapbl MeH OOCTaHABIKTapbl KBIMOAT Ka3blHa A€l TAHBLAATBIH 4eMOKPaTUAABIK,
KYKBIKTBIK MeM/eKeTTi KYpPYy >KOABIHAAFbl eAiMi3aiH a4eMAiK cTaHAapTKa JAalblK 0oayFa
YMTBIAFAaHABIFBIHBIH  Ad4ea KopiHici [34]. OMOyacMeH MHCTUTYTHIHBIH opOip MeMAeKeTTe
SKYMBIC JKacay MaHBI3ABLABIFI JKallAbl KOII FaAbIMAap ailThIIl Keaedi. OMOyACMeHHiH KYKBIKTBIK,
MoapTeDOeciHiH HBIFaIObl MeH Ky3blpeT IIeHOepiHiH KeHeloi g4e coa eA4iH KYKBIKTBIK JKylleciHaeri
poain aHbIKTaiAbl. 2023 >KbplajaH OacTan KasaKCTaHABIK oMOyJAcMeHre «AjaM KYKBIKTapbl
JKeHiHJeri yokia Typaael» KoHcruTyumsaaslk 3aHbIHBIH 7 OaObiHBIH 15 TapMmakmracbiHa
colikec, «aJaMHBIH >KoHe aszaMarThlH Kasaxcran Pecnybamkaceinbiy KoHcTtutyrmsceinaa
OexiTiareH KYKBIKTapbl MeH OOCTaHABIKTAPbIH KO3FalITHIH HOPMATMUBTIK KYKBIKTBIK aKTidepain
Kaszaxcran PecriyOamkacsinpiy KoHcTuTynmsChIHa coaiikecTiri Maceaeci OoiipiHIIa Kasakcran
Pecrrybauxaceiaply Koncturynusaaplk CoTbiHa >KyTiHe aJaTBIHABIFBI», Ke3deAreH. JSIrHm,
oMOyacMeH ©3iHIH Ky3blpeTi IleHOepiHAe, ajdaM MeH asaMaTTapAblH KYKBIKTaphl MeH
DocTaHAbIKTapblHAa HYCKaH KeATipideTiH KYKBIKTBIK HOpMaJapra Tikeaell KoHCTUTyIMsaABIK
COTKa IIaFbIMAaHy KYKBIFBI Oepiairt oTeip. bya Hopma oMOyAcMeH MHCTUTYTBIHBIH MeMAeKeTTiK
KYKBIKTBIK JKylieciHgeri poain Kymentin otelp. OMOyAcMeH MHCTUTYTBIHBIH — MEMAEKeTTiK
OmaikTiH Kail TapMmarblHa (3aH IIBIFAPYIIbI, COT, aTKapyIIbl) >KaTaTBIHABIFBI JKailAbl Kasipri
TaHJa OipbIHFall Ke3kapac KaabllTacraraHel Madim. Kopoita aaranaa, oMOyacMeH MHCTUTYTHL
aszamMaTTapAblH MeMJeKeTTiK Omaikke ceHiMMeH Kapayfa >KoHe MeMJeKeTTiK opraHAapAbIH
9peKeTTepiHiH 3aHABIABIFbIHA KYMoH KeATipTeH JKafdaida KYKbIKTapbl MeH OOCTaHABIKTapLIHBIH
3aH TadaObIHa cail KOpPFaAybIH KaMTaMachbl3 eTeTiH MeMAeKeTTiK opraH 00AbII TabObLAaAbl.
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MucTtutyT oM0OyAcMeHa (yII0AHOMOYEHHOTIO IO IIpaBaM dea0BeKa) B crcTeMe
roCcyaapCTBEHHOM BAaCTH

Annoranus. Vucruryr omOyacMeHa UrpaeT BaXKHYIO pOAb B CHCTeMe IOCy/JapCTBeHHBIX OpPraHOB,
obecrieynBaIONIUX IIpaBa U CBODOABI Yes0BeKa I rpa’kgaHuHa. B craTtbe B KOHTEKCTe TROPUM Pasdae eHus
rOCy4apCTBeHHON BAacTU IIOAHMMAeTCs BOIPOC O IPaBOBLIX OCOOEHHOCTAX JOAXKHOCTM oMOyJAcMeHa
(YIT0AHOMOYEHHOTO TIO MpaBaM 4YeJOBeKa) B CHCTeMe TOCyAapCTBEeHHBIX OpTraHOB. Takske pacKphIBaeTcs
TIOHATIE ¥ 3HaueHMe WHCTUTyTa OMOyJACMeHa, aHaAM3UPYeTCsS €ero MeCcTO B CHCTeMe OpPTaHOB
rocygapcrseHHol Baactu. Onmcansl TpU MOAeAM MHCTUTYTa oMOyACMeHa, AeMCTBYIOIINe B rOCydapcTBax
B COBpeMeHHOe BpeM:: UCIIOAHMTeAbHas, He3aBucuMas U MapaaMeHTcKasd. Lleap craTeu - ompeaeauTs
€ro TI0/0XKeHMe B CHCTeMe TOCyJapCTBeHHOI BAaCTM ITyTeM WM3yJdeHUs IMPaBOBOTO CTaTyca MHCTUTYTa
omOyAcMeHa, CXOAs U3 HOPM, YCTaHOBAEHHBIX B HAIlMOHAAbHOM 3aKOHOJaTeAbcTse. OTMedeHb! paboThI
3apyOe>KHBIX I OTeYeCTBeHHBIX YUeHBIX, BHECIIINX 3HAYNTeABHBII BKAa/, B U3ydeHe UCTOPUI CTaHOBAHNs
U pa3BUTHS MHCTUTYTa oMOyAcMmena. OmycaHbl METOABI MCCA€A0BaHIsI MHCTUTYTa YIIOAHOMOUYEHHOIO I10
npaBaM deaoseka. Kpome Toro, ommcan mpasosoii craTyc oMOyAcMeHa (YIIOAHOMOYEHHOTO IO IIpaBaM
ye/0BeKa) Ha ocHOBaHMM cTaTell KoHctuTynmonHoro 3akoHa «O06 Y110AHOMOYEHHOM IO IIpaBaM dyea0BeKa
B Pecrry6amuke Kasaxcran», npunsaroro 5 Hosopst 2022 roa.

Kaiodgesble caoBa: mpasa u cBOOOALI 4YeAOBeKa, MHCTUTYT omOyJAcMeHa, IIpaBOBOM CTaTyc,
rocyAapCTBeHHas! BAaCTh, TOCYAapCTBeHHBII OpraH.

A.B. Ashirbekova’, A.A. Abikenov?, L.S. Saktaganova®
!Akhmet Yassawi International Kazakh-Turkish University, Turkestan, Kazakhstan
?Al-Farabi Kazakh National University, Almaty, Kazakhstan
*L.N. Gumilyov Eurasian National University, Astana, Kazakhstan

The institute of the ombudsman (commissioner for human rights) in the public power
system

Abstract. The ombudsman institution plays an important role in the system of state bodies that ensure
the rights and freedoms of people and citizens. In the article, in the context of the theory of separation of
state power, the issue of the legal features of the ombudsman (human rights commissioner) in the system
of state bodies raised. In addition, the concept and meaning of the ombudsman institution is revealed,
and its place in the system of state authorities is analyzed. Three models of the ombudsman institute
working in the states in modern times describes executive, independent and parliamentary. The purpose
of the article is to determine its position in the system of state power by studying the legal status of the
ombudsman institution, based on the norms established in national legislation. The works of foreign and
domestic scientists who made a significant contribution to the study of the history of the formation and
development of the Ombudsman Institute noted. Research methods of the Human Rights Ombudsman
Institute described. In addition, the legal status of the ombudsman (Human Rights Commissioner) is
described based on the articles of the Constitutional Law “On Human Rights Commissioner in the Republic
of Kazakhstan” adopted on November 5, 2022.

Keywords: human rights and freedoms, ombudsman institution, legal status, state power, state body.
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OTtgeabpHble BOOPOCHI y9aCTHsI AVL, C UHBAAVIAHOCTBIO
B rOCyapCTBeHHBIX 3aKynKax B Pecnyoanke Kasaxcran

AnBoranust. boAvuiuicmeo cmpan mupa 6KAIOUAI0M aAeMEHMLL YCMOUUUE020 PASEUMU
6 002060pbt 0 20cydapcmeertbix daxynkax. O0un U3 maKux 2AeMeHmos — COUUAAbHbLL
acnexm, Komoputii no360Asem 20CY0ApCmeam peutans npodaeMul, ceA3aHHble C 3AHATNOCHIbIO
AUY, ¢ UHBAAUOHOCTDIO, 0Decneuusas npu amom yoosaemeoperie ceoux nompedHocmeti 6
moeapax u ycayzax. Jas docmusxenus 0aHHOLL yeAu 20cydapcmeo, nposods zocydapcmeeruie
3AKYNKU, Npedocmasaiemn onpederertule npeuMyuecnsea o0uecmeeroim 00veduHeHum
AUt ¢ unéarudrocmoio 6 Pecnyoauxe Kasaxcmar u (uau) opzanusayusim, co30aHHoIM amMumu
00vedUHeHUIMU, NPU YCAOGULL, U0 OHU NPOU36005m mosapbl U (UALL) NOCTHAGASIONT MOGAPDL,
6L1MOAM 101 Pabomel, 0KA3LIEAION YCAYZIL.

B darroti cmamve paccmampueaencs nopsook npaso60z0 pezyAuposarusl u npedocmasieHus
npeumyuLecms 0aHHOL KAMeopuy Y4aACHHUKOE 20CY0apCmeeHHuIX 3AKYNOK, GblA6AAI0MCs
paxmoput, 6AULIOULUE HA 603MOKHOCHIL U IPPEKMUSHOCTND UX YUACHIUS, OASL NPEOAOKEHUS
PeKoMeHOAL UUNOYAYUULeHUTO EeKYULell CUMYAULL, C6SI3AHHOTI CYUACTIUEM 620CY)apCIIGeH HBIX
sakynkax. B cmamve usyueror cumyayuu 1edoOpocosecniiozo UCOALIOGAHUS NPeUMYULeCHs
om zocy0apcmea OASL AUt C UHEAAUOHOCTDI0 OPYZUMU AULAMU, HE UMEIOUUMU HA 2110 NPAGO,
a makxKe paccCMompervl pasAudHbvie cxembl 6b1600a deHexXHbIX cpedcms. Beaedemeue makux
1pPoOAEM UeAD 3AK0HO0ANeALCEA, HANPASACHHAS HA Yo6Aemsopetiie nompedHocmeil Atodet
C UHBAAUOHOCTDIO U NPedOCHABACHUS UM 603MOKHOCHIEN OASl PeAAUSAL UL C60UX Npas, He
Ovtaa docmuznyma. B cmamve maioke npodsuzaemcs udes npedocmasreHus npeumyu,ecims
0AsL Kamezoputl cy0veKmos COYUAALHOZ0 NPeONPUHUMANIEALCINIEA, MO eCHlb 0P2AHUSALUI,
0esmeAbHOCTD KOMOPBIX HANPAGAEHA HA petierie COLUAADHBIX NPoOAeM NpU UX Y4acmuu 6
20CY0apCmeeHHblX 3aKYNKax.

KaioueBble caoBa: Auuya ¢ UHEAAUOHOCHILIO,  COUUAALHUIIL  NPEONPUHUMANIEAD,
2ocydapcmeertivle 3aKynku, obujecmeerirvie 00veduHeHUs AUl ¢ UHEAAUOHOCHILIO.

DOIL: https://doi.org/10.32523/2616-6844-2023-145-4-49-58

BBeaenmne

AKTyaABHOCTb TeMBI MccAejoBaHUA. B mocaegnme HeckOABKO AeT BHECEHBI M3MeHeHIs
B 3akoH PecriyOoamkm Kaszaxcran ot 4 gexabpsa 2015 roga No 434-V «O rocyaapcTBEHHBIX
3aKyIKax», HallpaBAeHHbIe Ha CHIDKeHNMe KOPPYHIIMOHHBIX PUCKOB, YCTaHOBAEHMe IIpropuTeTa
KauecTBa IlepeJ, 1IeHOi TOBapoB I BHeApeHle 91eMeHTOB ycToiunsoro passuTus [1]. Hecmorps
Ha II0A0XKIUTeAbHbIe M3MeHeHMsl, OCTaIOTCs BOIIPOCH, TpeOyIolIye pelleHns.

B 2015 roay Kasaxcran yrsepana KoHBeHIIMIO 0 mpasax MHBaAMAOB, KOTOpasl HalleleHa
Ha oOecrieyeHne paBeHCTBa BO3MOJKHOCTeN A4S AI0AeNl C MHBAAMAHOCTBIO C TeM, YTOObI OHM
MOTIAM HOAHOIPaBHO y4acTBOBATh B OOIECTBEHHON >KM3HU Oe3 AMCKPMMMHALIMM HapaBHe C
apyrumu. B mione 2023 rosa Hama crpaHa patuduiuposada (pakyAbTaTUBHBIN IIPOTOKOA K
Konsennnum o mpapax MHBaAMAOB, IPeAOCTaBASIOMINII TpakdaHaM Pecrniyoamkm Kasaxcran
IpaBo OOpamjaThCsa 3a MeXAYHapOAHONM 3alUTON CBOMX HKOHOMMYECKMX, COIMAAbHBIX WU
KyAbTYPHBIX ITpaB. Patudukaius nmpoTokoaa cBuAeTeabCTsyeT o ToM, uto Kasaxcran npunsia
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Ha ce0s1 00s3aTeAbCTBO IIepes, MUPOBBIM COOOIIIECTBOM I10 IIPUBEASHMIO CUCTEeMBI 3allJUThLI ITpaB
Ka3aXCTaHIeB C MHBaAMAHOCTLIO B COOTBETCTBIE C MEXAYHAPOAHBIMU CTaHAapTaMu [2].

AKTyaabHOCTb AQHHOTIO MCCA€A0BaHIUs OOOCHOBaHa HEOOXOAMMOCTBIO CO3JaHUsA yCAOBUI
AAs1 9PPeKTUBHOI peaansanuy AUIaMy C MHBAANMAHOCTBIO IIpaBa Ha TPy4, IyTeM yJacTus B
rocyapCTBEHHBIX 3aKyIIKax yepes oOllecTBeHHble O0ObeAMHeHNs AL C MTHBAAUAHOCTDIO U (11.A11)
OpraHmMs3aluy, CO3JaHHbIe STUMU 00beAnHeHnsAMU. Viccaegosanne 4aHHOM TeMbl ITproOpeTaeT
BaXXHOCTh B KOHTEKCTe YAYYIIEHMS YCAOBUM WX KU3HU, TPYAOYCTPOVICTBA U COLMAALHON
VHTeTrpaIun, 970, B KOHEYHOM UTOTe, CITIOCOOCTBYeT POPMIUPOBAHNIO MHKAIO3MBHOTO 00OIIIeCTBa.
IIpoBeaenne mccaejoBaHus B ®TOM 004acTy TO3BOAUT BBIABUTH BO3MOXKHBIE ITPEIISTCTBI,
C KOTOPBIMU CTAaAKMBAIOTCs AUIA C MHBAAMAHOCTLIO B IPOIeCcCe y4acTus B TOCYAapPCTBEHHBIX
3aKyIIKaX, a TaKXXe MPeAA0XKUTh PeKOMeHAAIUMN AASl YAYUIIeHUSI MeXaHU3MOB MOAAEPKKA U
CTUMYAUPOBAHNS MX aKTUBHOTO Y4aCTHSL.

Ileap HacTOAIIEIO MCCAAOBAHUSA 3aKAIOYAeTCs B M3YYeHUM IIPODAEMHBIX BOIIPOCOB
IpoLeAypbl TOCYAapCTBeHHBIX 3aKyIOK M BpIpabOTKa IIpe4A0KeHUil I10 YAY4IIeHUIO
3aKOHOAATEeAbCTBA U IMPAKTUKN €TO ITPUMEeHEeH.

B pamxax mocraBaeHHON IIean IIpeANOAaraeTcsl pelleHyne CAeAyIOmuX 3ajad: aHaAmu3
3aKOHOJaTeAbHO 0a3bl M IPaKTUKM B cpepe rocyapCTBeHHBIX 3aKyIIOK; BhIsBAEHIE IIpoDaeM
y4dacTus AWUI] C MHBAAUAHOCTBIO B TOCYyJapCTBeHHBIX 3aKyIlKax U pa3paOoTKa peKOMeHAAIuii;
U3yJeHue ¥ CpaBHUTEAbHbIN aHaAU3 3aPYOe>KHOIO OIIbITa.

VlccaegoBanmue o0aagaeT 1eHHOCTBIO Oaarojapsl BO3MOXKHOCTY IPUMEHEHNS IOAy4eHHBIX
pe3yAbTaToB A5 COBEPIIEHCTBOBAHI 3aKOHOAAaTeAbCTBA O TOCYAaPCTBEHHBIX 3aKyIIKaxX.

MaTepI/IailbI 1 MeTOAbI

CrpykTypa nccaeA0BaHNs OpTaHM30BaHa CAeAYIOIIM 00pa3oM: BO BBeeHUN OIlpejeeHa
aKTya/AbHOCTb, I1eAb VM IIOCTaBAEHBI 3ajadll, HeOOXOAVIMBIE AAS AOCTVDKEHUS IIeAM, a TaKxKe
OTMeYeHa IIeHHOCTbh 4aHHOTO MccAeAoBaHus. B pazaese «MaTepnaasl 1 METOABI» IIPEeACTaBAEHO
OIlJICaHMe CTPYKTYpPhl MCCA€AOBaHI:, IIepeYNCAeHBl IIpMMeHeHHBle MeTOoAbl. B pasaeae
«PesyapTaThl M OOCY>XA€HUsA» BKAIOUEHBI CAeAYIOIIUe acIeKThl: McCAeJOBaHNE IIPaBOBOTO
peryAnmpoBaHms y49acTusl OTA€ABHBIX KaTeTOPUII ITOCTABIINKOB B TOCYAapPCTBEHHBIX 3aKYIIKaXx;
u3ydeHne TPYAHOCTEN, C KOTOPBIMU CTAaAKMBAIOTCS IIpeACTaBUTEAN JAHHOV KaTeropuu
IIOCTaBIIVIKOB; CPaBHUTEABHBIN aHAAN3 3aKOHOJaTeAbCTBa Ha TpuMepe Poccnrickoit Pegepanyn
n Coeaunennsix [lItatos AMepuxn. B pasgese «3akaiodyeHne» mposedeH 0000IaoNnit 063op
pe3yAbTaToB MCCAeAOBaHNUs, IIpeACTaBAEHBl pPeKOMEeHAAIlNV, HallpaB/Je€HHbIe Ha peIleHne
CYILECTBYIOIIVX IPOOAEM.

B mccaeaoBaHnm 1CI0Ab30BaANCh CAeAYIONIVIE SMIIUPUYECKIIE U TEOPETUIEeCKIIe METOABL:
oIlMcaHUe, aHaAM3, CUHTe3, 0000IIeHIe, CPaBHEHIE.

PesyabTaThl M 00CYXAeHUS

20 sBaps 2023 roga Munmncrepcrso ¢punancos Peciyoamku Kasaxcran pasmecTtnao Ha
nopraze «Otkporteie HITA» egov KoHcyabraTBHBIN 4OKYMEHT PeryAsTOPHON IOAUTHUKM K
npoekty 3akoHa Pecniybamkmu Kasaxcran «O rocygapcTBEHHBIX 3aKyIlKax» AAs ITyOAMYHOTO
oOcy>kdeHms1. B ykasaHHOM JAOKyMeHTe IIOAYEePKMBAETCs Ba’KHOCTb  PacCMOTPEHILI
roCyAapCTBEHHBIX 3aKyIIOK He TOABKO KaK yIlpaBAeHuecKoil (PyHKIUM AAs dPPeKTUBHOTO
UCIIOAB30BaH:l 0I04KeTa, HO I KaK MHCTPYMeHTa AAs AOCTVMKEeHIs CTpaTeTMyecKuX Iedeil B
00/acTsX YCTOMYMBOIO Pa3BUTIS, TaKMX, KaK DKOAOTMYecKoe (0XpaHa OKpYy>KaloIllell cpeawl,
COKpallleH1e BBIOpOCOB I T.4.), PKOHOMMIYecKoe (IIoadep>kKKa MHHOBALMIL, MaldoIo U CpelHero
OusHeca) 1 colnaabHOe (ModAep>KKa AUI] C MHBAAUAHOCTBIO U APYTUX KaTeTopuil rpaXkAaH
OIpaHMYeHHBIMI BO3MOKHOCTAMM) [3].

B sanHOIT crathe paccMaTpuBaeTCsl COLMAAbHBIN acleKT IOCyAapCTBEHHBIX 3aKyIIOK.
Ydactue B rocygapCTBeHHBIX 3aKyIIKaX OOIIeCTBEHHBIX OObeAVHEeHUII ANI] C MHBAAUAHOCTBIO
PecniyOamxu Kazaxcran m (1A1) opraHmu3alinii, CO3gaHHBIX STUMM OObeAUHeHUAMHU (Jadee —
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OOMN), TO ecTb OTAEABHBIX KaTeropuil MOTeHIIMaAbHBIX ITOCTABIIVIKOB, PeryAnupyeTcs cTaTbheil
51 3akona Pecniyoamkm Kasaxcran ot 4 aexabpsa 2015 roga No 434-V «O rocygapcTBeHHBIX
3aKyIikax» (gaaee — 3akon) [1].

Yyactume OOV B rocygapcTBeHHBIX 3aKyIIKax paspelleHO I[10CAe YCIIeIIHON IPOBEPKU B
HPOPMaIMOHHOII CIICTeMe TOCYy4apCTBEHHOIO OpraHa Ha COOTBeTCTBIe:

1) ycaosusam, onpedesenHsiM B 1. 11 4.l cr. 394 Kogekca Pecnyoankn Kazaxcran «O
HaJoTax I Apyrux oOs3aTeAbHBIX I1AaTexKax B 0104>keT» (Haaorossiit Kogekc), rae ykasaHo, UTO
CpeAHssI YMCAEHHOCTh Pa0OTHMKOB C MHBAANMAHOCTBIO COCTaBAsieT He MeHee 51% oT obmiero
4ycaa COTPYAHUKOB, a pacXoAbl 110 OIlAaTe TpyJa AUl C MHBAAUAHOCTBIO COCTABASIOT He MeHee
51% (B cneninaAM3MpOBaHHBIX OPTaHM3aNNsX, TAe PaboTaIOT ANl C MHBAAUAHOCTBIO 110 ITIOTEpe
cayxa, pedn, 3peHus — He MeHee 35% OT OOIIIX pacxo40B IO oraaTe Tpyaa) [4];

2) npunagaexnoctu Kk OO Pecnybamkm Kaszaxcran. B cayuae HecooTBeTcTBMS
BBIIIIeyKa3aHHBIM ycaosusaM, OOV He gomycKalOTCs K y9acTUIO B TOCY4apCTBEHHBIX 3aKyIIKaXx.

OcobeHHOCTH:

1. 3ampemtaercs mpuBAeKaTh CyOOAPAAIUKOB A4 BHIITOAHEHNs padOT U COMCIIOAHUTE e
II0 IpPeAOCTaBAEHNIO YCAYT, KOTOPBIe SIBAAIOTCS IIPeAMEeTOM IIPOBOAVMMBIX I'OCYyAapCTBEHHBIX
3aKYIIOK.

2. Ilpu mnposedeHMM rocCyZapCTBEHHBIX 3aKyIIOK OPTaHM3aTOp YKasblBaeT B TeKCTe
OOBsABAEHMS, YTO TOCYyAapPCTBEHHBIE 3aKyIIKM OCYIIeCTBAAIOTCA MCKAIOuMTeapHO cpeau OOV,
KOTOpPBIe IIPOM3BOAIT I (M1AM) TIOCTABASIIOT TOBAPhl, BBIIIOAHSAIOT paOOThI, OKa3bIBAIOT YCAYI.

B caywae, ecam rocysapcTBeHHBIe 3aKyIKM OyAyT IPU3HAHBI HECOCTOABIIMMMCS IO
IpMU4YMHAM, YKa3aHHBIM B 3aKOHe, IIpOBeJeHMe TaKMX 3aKyIIOK OCYIIeCTBASeTCsS Ha OOIINX
OCHOBaHUAX CpeAV MPOYMX ITOTeHIIMaAbHBIX IIOCTaBIITMKOB [1].

Aas moaydeHUs CIeNMAaAbHOIO CTaTryca HeOoOXOAVIMO IIOAYYUTb COOTBETCTBYIOILINIL
ceprupukar ot HammonaapHON MaaaTel IpejllpuHMUMaTeaell «ATamekeH». Peectp
00111eCTBeHHBIX 00 be AMHEeHNII ANLL C MHBAAMAHOCTLIO A5 y4aCTUsI B TOCYy AaPCTBeHHBIX 3aKyIIKax
BeJeTCs Ha IopTaje ToCy4apCTBeHHBIX 3aKYTOK [5].

[lepeuens BMAOB TOBApOB, padOT 1 YCAYT, 3aKyllaeMbIX y OOIIeCTBeHHBIX OObeAVHEeHUII
MHBAaAUAOB, YTBepKJAeH IpukasoM saMmectuteas Ilpembep-Munucrpa — Munucrpa tpyda n
conmaapHOMN 3amuThl HaceAeHns Pecriybanku Kaszaxcran ot 20 mions 2023 roga Ne 225.

CoraacHO yKazaHHOMY II€peYHIO, B IIPOM3BOAMMBIE TOBaphl BKAIOUEHBI TEKCTUAbHBIE
usAeans (IIOCTeAbHOe Oeabe, MOAYIIKY, IOAOTEHIA U APYTHeE), odeXaa (YHu(opMa, IuKaMel
U ApyTHe), ITOPBI, yIIaKOBOYHbIE KOPOOKM, CTOASIPHBIE U3AeANs], OITpeJeAeHHbIe KaHI[eAspCKe
ToBapbl 1 Me0Oeab. B cromcoxk mpomsBoauMMBIX M (MAM) IIOCTaBASEMBIX TOBApPOB BKAIOYEHBI
T A0TeXHNUECKIe CPeACTBa, ClellaabHble CpeACTBa IepeBIKeHNs, a TakKe oOs3aTeAbHbIe
rurneHndeckne cpeacrsa. Cpeaym oKasplBaeMBIX YCAYI yKa3aHBI IIOCTaBKa, COOpKa, PeMOHT
1 00cayXuBaHUe peadMANTAIIMOHHON TeXHUKM AAs AIOAeil C MHBAAMAHOCTBIO, PEMOHT I
00cAy>KMBaHIe TPaHCIIOPTHBIX CPeACTB A4 AUL] C MHBAAMAHOCTBIO, OPTaHM3alNs OTAbIXa I
CaHATOPHO-KYPOPTHOTO AedeHNsI A1 C MHBaAMAHOCTBIO, yOOpKa ITOMeIlleH 1, 01aroyCcTpoicTBO
1 o3eleHeHNe, oAnTpaddeckne 1 padedHsle ycayru [6].

Taxum oOpasoM, gaHHasi KaTeropus ITOCTaBIIMKOB B cdepe rocysapCTBeHHBIX 3aKyITOK
MMeeT cAeAyIollye IIperMyIecTsa:

1) mpoayxkiius aerkoit 1 MeOeAbHO IIPOMBIIITA@HHOCTH, a TaK>XKe YCAYTU 1 PabOTEI B ITepBYIO
ouepeab IPUOOPETAIOTCS Y HUX;

2) 0cBOOO>KA€HBI OT HEOOXOAMMOCTH ITpeAOCTaBAeHNs o0ecIieyeHs TP IToAade 3asBKI Ha
ydJacTue B TOCy4apCTBeHHBIX 3aKyIIKaX.

['ocyaapcTBenHble OpraHM3anny, AeCTBYs B KadecTse 3aKa3uMKOB, IPMOOpeTaioT TOBaphl 1
ycayru (padotsr) y OOV B caegymonieM oobeMe:

1) He menee 50% ot ob1iero oobema cpeAcTs, BbIAeA€HHBIX Ha 3aKyIIKy AaHHBIX TOBapOB B
TeKYILeM TO4y.

2) B oobeme 100% ot oOirero oobema CpeAcTB, BhIA€A€HHBIX Ha IIproOpeTeHne JaHHBIX
yCAYT U pabOT B TEKYILIEM TOAY.
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Heobxoaummo oOTMeTUTB, YTO 9TO MNpaBUAO He paclpoCTpaHsAeTCs Ha TOBaphl,
HpeAHa3HauYeHHbIEe A5 YA0BAETBOPEeHNs IIOTpeOHOCTel AL C MHBAAUAHOCTBIO B COOTBETCTBII
C X MHAMBUAYaABHOI IIPOTrpaMMOI aOMANTAIINN U peabuANTaIIIN.

B pesyapraTte mpeaocTraBAeHHBIX HpPeMMYIeCTB IIOCTaBKa MMIIOPTHBIX TOBApOB AeTKOI
IIPOMBIIIAEHHOCTM B TOCYJapPCTBEHHBIX 3aKyllKax IloaBepraercsi orpaHmyeHnio. Hecmorps na
TakKlle OrpaHMYeHI:s], HADAI0AaI0TCs cAydal, KOTAa IIPOAYKIIV 3aKyllaeTcs 3a IpaHuLIell I 3aTeM
peaausyercsi Tocy4apCTBeHHBIM OpTraHM3alliAM, IIPU STOM IPeACcTaBAsSeTCs KaK IPOAYKIINS
Ka3axCTaHCKOTO PpOMU3BOACTBa [7].

3arpeT Ha UCII0Ab30BaHIe CyOIIOAPsAAYMKOB TaK>Ke He Bcerga co04104aAcs. YJacTByloIie
B I'OCYJapCTBEeHHBIX 3aKyIIKaxX IOCTABIIMKM IIPeAOCTaBAAAN AOKYMEHTHI, IIO0ATBep KAalolye
HaAuW4yye COTPYAHMKOB C WMHBAaAMAHOCTBIO, OAHAKO (PaKTUYeCKyl0 paboTy BBIITOAHAAN
cyonoapsiguukn [7]. CTopoHHMe opraHM3aluM I10Ay4aAU 3HAYUTEAbHYIO 4acTh OT OOIeit
CYMMBI JeHer, B CBA3M C 4yeM Amlla C MHBAAMAHOCTBIO OCTaAUCh 0e3 A0AXKHON 3aHATOCTIU.
B pesyaprate Takmx AeNCTBUII ApyTue IIpeAlIpMHMMAaTeAl He IMeAUM BO3MOXKHOCTHU
y4acTBOBaTh B FOCY4apCTBEHHBIX 3aKyIIKaX, YTO HeTaTUBHO BAMAAO Ha IIpeAlpUHUMATEAbCKYIO
AesITe AbHOCTD [8].

Caeayrommit mpuMep KOPPYIIIMOHHONM CXeMBI CBs3aH C IpuoOpeTeHMeM TpaduAbHBIX
MaIIyH (YMTAOIIMX MalllH, IIpeJdHa3HauYeHHDIX A5 He3psIdnX, 00ecriednBaoiuX BOCIPIUATIIE
nHpopmanumnusnedaTHeix uctouHnKoB — NT) B pamkaxrocydapcrseHHBIX 3aKyIIOK. [ TocTaBmykm
OCYIIIeCTBASAN IIPpUOOpeTeHNe YNTAIOMMX MaIllH 10 HEBBICOKOII IleHe Ha Iaatdgopme OLX,
HanpumMep, 3a 25-50 TrIcsAY TeHre, IIOcAe 4ero peaan3osbiBaan ux 1o 1exde 800-900 Toicsay TeHre,
HPeIIoAHOCS UX KaK abCOAIOTHO HOBBIe. IIpy 5TOM HocCTaBIINK ITpeA0CTaBAsA TOBapOBesuecKoe
3aKAIOYeHMe O HOBM3He AaHHBIX MallliiH, HECMOTPs Ha OTCYTCTBUE IIOATBEP>KAEHIS OT 3aBoJa-
nsrorosuteast [9].

Takme KOppynIUOHHBIE JeJICTBMSI HeCyT yIlepO He TOABKO IIpeAllpUHMUMAaTeAbCKOM
AesATeABHOCTH, HO ¥ CAMUM I10AydaTeAsM YCAYT — AUIJaM C MHBAANAHOCTBIO.

Koppymmusa MoxeT HMpOsABAATLCA B pasAMIHBIX cepax XusHy, n spdexTusHas 6opnda
C 9TUM sBJAeHNeM IIpeACTaBAsieT cOOOJ HeOTbeMAeMYIO 4acTh oOeclIedeHNs IIPO3padyHOCTI 1
STUYHOCTHU B TOCyAapCTBeHHBIX Ipoueccax. OgHako KOpPYIIIMOHHBIEe CXeMBbl He AOAKHBI CTaTh
Hperpagon AAs1 pacIUpeHNs COLNMaAbHOIO aclleKTa YCTOMYMBOIO Pa3BUTI B TOCYAaPCTBEHHBIX
3akynkax B Pecriyoanke Kazaxcran.

PaccMoOTpuM cOIMaAbHBIN aCIIeKT B TOCYy AapCTBeHHBIX 3aKyIKax B Poccniickon Peaepanun.

B kasaxcraHCKOM 3aKOHOAATeAbCTBE IIPEMMYINEeCTBa IIPYM IOCYAapCTBEHHBIX 3aKyIIKax
HPeAOCTaBASIOTCS TOABKO OOIIIeCTBeHHBIM 00beAVHeHSIM AN, C MTHBAAUAHOCTBIO Pecriybamku
Kaszaxcran mn (mam) opraHmsanusaM, CO3JaHHBIM JaHHBIMU OObeamHeHmsMu. B Poccuiickoin
Degepanun (aaaee — PD) x cyObekTaM, KOTOPHIM HPeAOCTaBAAIOTCA IIpeuMyIllecTsa IIpu
OCYIIIeCTBAEHNN 3aKYIIOK ITo PesepaabHOMY 3aKOHY «O KOHTPaAKTHOI cucTeMe B cepe 3aKyIIoK
TOBApOB, PaboOT, ycayr AAsl oOecliedeHUsI TOCyAapCTBeHHBIX M MYHMIMITAABHBIX HYXA» OT 05
arrpeas 2013 N 44-®3, otHOCATCS:

1) mpeacrasuTean yroaosBHO-UCIIoAHNTeAbHOM cucteMsl (YVIC);

2) opraHmM3anuy MHBaAMAOB;

3) cyOBexTsl Maaoro npeanpunnmareascrsa (CMIT);

4) conmaapHO OpueHTHpOBaHHBIe HeKoMMepueckne opranmsaunnu (COHKO) (mynkr 4
cratey 27) [10].

Taxke caeayeT oTMeTuUThb, 4TO B crathe 2 PegepaabHoro sakona ot 12.01.1996 N 7-03 «O
HEKOMMepPUeCKIIX OpraHM3allsIX» yKa3blBaeTCs, YTO II0J4 HEeKOMMEpPUeCcKOl OpraHmsauueit -
UCIIOAHUTEAeM OOIIeCTBeHHO II0/A€3HBIX yCAYT ITOHMMaeTcs COIIMaAbHO OPMEHTUPOBAaHHAs
HeKOMMepuecKasl OpraHu3alys, He SBASIOIIA’ACS MHOCTPAHHBIM areHTOM, He IMeIoIas
3a40A>KeHHOCTell IO HaJoraM M cOOpaM, WMHBIM IIpelyCMOTPeHHBIM 3aKOHOJAaTeAbCTBOM
Poccuiickoit Pegepannu 00s13aTeAbHBIM I11aTeXKaM 1 COOTBETCTBYIOIAsl OAHOMY I3 CAeAYIOIIVIX
TpeboBaHMIL:

1) oxasaHMe Ha HMPOTSKEHNUN He MeHee uyeM OAHOIO roa OOIIeCTBEHHO ITOAe3HBIX YCAYT
Ha//e>XKaIero Kauecrsa;
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2) Hajaexalllash —peaaM3alus —IPOEKTOB, IIpeAyCMaTpUBAIOIIMX  OCYLIeCTBAEHIE
AesITeAbHOCTY T10 OAHOMY VAV HeCKOABKUM IPUOPUTETHBIM HaIIpaBAeHNAM B cepe OKazaHILI
OOIIeCTBeHHO IT0Ae3HBIX YCAYT CUCII0Ab30BaHMeM rpanTos I Ipesngenta Poccuiickoit Pegepannmy,
IpejocTaBAseMbIX Ha pasBUTHe IpaskAaHcKoro odrecrsa [11].

Taxum ob6pasom, sakoHOgaTeabcTBO Poccuiickoit Pegepannm rnpegocTapaseT onpejeaeHne
TepMMHA U YyCTaHaBAMBAeT yCAOBUA AAsl IIPeJOCTaBAeHNUs IIPeUMYIIeCTB COIMaAbHO
OPUEHTUPOBAaHHBIM HEKOMMEPUYECKIM OPTaHU3aLVSIM.

B Coeannennsix llITaTax AMepuku cucreMy dpegepaabHBIX 3aKyIIOK peryanpyet I Toaosxxenne
o ¢egepaapnbix 3akynkax (Federal Acquisition Regulation). DToT A0KyMeHT oxBaThIBaeT
IIpOorpamMMy 3aKyIOK MaJAoro OmsHeca AAs BeTepaHOB - AWMLl C MHBAAMAHOCTLIO, a TaKXe
IpeaycMaTpuBaeT pa3aea, MOCBSIIeHHbIN TPIMOOpeTeHNIO TOBapOB U yCAYT Y HEeKOMMepPUYecKIX
areHTCTB, IAe pabOTaIOT He3psidye U ANIia C TSKeABIMY popMaMy MHBaANAHOCTH. B cooTBeTCTBUM
C yKazaHIAMM 9TOTO 3aKOHOJaTeAbHOTO akTa, «raasa 85 41 Csoaa sakonos CIIIA TtpeOyer,
9TOOBI IMIPaBUTEABCTBO 3aKyIlaA0 TOBAPhl MAM yCAYTH, yKadaHHble B CIIcKe 3aKyIOK, 11O IleHaM,
ycranosaeHHbIM KoMuTeToM, y ygacTByIonux HekoMMepuecknx areHTcTs AbilityOne, ecan onn
AOCTYIIHBI B TedyeHe TpeOyemoro nepuoga» [12].

[Tporpamma AbilityOne mpeacraBasieT co00i OAMH 13 KPYITHEMIIX MCTOYHUKOB 3aHATOCTI
B Coeaunennsix IllTaTax 445 He3PAYMX U AL C CePbE3HBIMU HAPYILIEHMAMM 3peHns. B kxommanun
paboraet 604ee 36 000 He3pAYMX COTPYAHUKOB U ALY C CEPbe3HBIMI HaPYIIEHUSAMM 3PEHMS.

AbilityOne xkoopamHmpyet ydactue npumepHo 450 HEKOMMepUyecKMX areHTCTB IO BCeil
crpane. B 2022 ¢punancosom rogy ¢gesepaabHoe IpaBUTEAbCTBO 3aKyIINAO ITPOAYKTBI U YCAYTU
AbilityOne nHa cymmy moutn 4 (deTwipe) Mmaamapaa Aoaaapos. KpynmHemmmM KAMeHTOM
sABAseTcss MUHMCTEpCTBO OOOPOHEI, KOTOPOE €XKeroAHO 3aKylaeT poAyKThl 1 ycayru AbilityOne
Ha cymMmy Ooaee 2,3 Mmuaanapga Aoaaapos [13].

CpaBHuB nMerommecs AaHHble, IIpejJaraeTcsl pacIIMpuTh KPyr CyObeKTOB, IOAyJalonmuxX
IpeuMyIIiecTsa OT rocydapcTBa B roCyapCTBeHHBIX 3aKyIKax B PecrryOanke Kasaxcran, BKAIOUMB
B HEro ColMaAbHBIX IpeanpuHumareaeit. B Ilpeanpunmmareanckmit kogexc PecryOaukm
Kaszaxcran 3akonom PecriyOamkn Kasaxcran ot 24 mons 2021 roaga Ne 52- VII «O Brecenum
M3MEeHEeHMI U AOIOAHEeHMII B HeKOTOpble 3aKoHOJaTeabHble akThl Peciybanku Kasaxcran mo
BOIIpOCaM IIpeAIIpMHMMATeAbCTBA, COLMAABbHOIO IIpeAllpMHUMATeAbCTBA U 00sA3aTeAbHOTO
COLIMA/ABHOTO MEAMIIMHCKOTO CTpaxoBaHUs» Oblda BHeceHa raasa 6-1 «ConmaasHoe
HpeAlpuHNMaTeAbcTBO». ColmaabHpIMU IpeanipuHuMareasmu B PecniyOamke Kaszaxcran
IIPU3HAIOTCA I0PUANYECKI e AULa M MHAMBUAYaAbHbIe IIpeAIIPUHIMAaTeAN, BHECEHHbIE B peecTp
COLIMAABHBIX MpeAlpUHMMAaTeAeli, Uybsd AeATeAbHOCTh HallpaBAeHa Ha pelleHNe aKTyaAbHbIX
COLMaAbHBIX ITPODAeM, TaKuX, KaK TPyAOyCTPONCTBO COIIMAABHO YA3BUMMBIX CA0€B HaceAeHIs
(an1a ¢ MHBAAMAHOCTBIO, POAUTEAN U OTIeKYHBI AeTeli-MHBAaANAOB, BBIITYCKHUKN A4@TCKIX 40MOB
4029 2eTu Apyrue), CIocoOCTBOBaHME peaan3al iy IPOU3BOAVMBIX TOBAPOB I ITPeJ0CTaBAsIeMBIX
yCAYT TpaXkaHaMU, IPUHAAAEXKAIIMU K COIIMAAbHO YA3BUMBIM KaTeTOpUsM U Tak gasee [14].

C 1eapi0 IIpegOTBpallleHMs BO3MOKHBIX KOPPYIIMOHHBIX IIPAKTUK B KOHTEKCTe
rOCyJapCTBeHHBIX 3aKyIOK, a TakXe C IIeAbl0 o0ecreyeHNs MPO3PavyHOCTM 3aKyITOUHBIX
npoueAyp IipejdaraeTca BHeApUTb D(PQPeKTUBHBIN MeXaHusM. IlpuuHnum mnpospayHocTu
AOAXKeH co0AI0AaThCA Ha BCeX 9TallaxX 3aKAIOUeHUs AOTOBOPOB, B IIPOIIECCe BLIIIOAHEHMS
paboT 1 Mo 3aBepIIeHNN TOCYAapCTBEHHBIX 3aKyIIOK. PexoMeHayeTcs peryAspHO myDAUKOBaTh
nHPOpPMaIMIO O peaar30BaHHBIX IIPOEKTaX B OTKPHITOM AOCTyIle, BKAIOYas OIIMCaHNe
BBITIOAHEHHBIX 3a/a4, yJ4acTue AL C UHBAAUAHOCTBIO B IIPOU3BOACTBEHHBIX ITPOLIeCcax U IIpodne
COOTBETCTBYIOIIE AaHHEIE.

Kpome Ttoro, mpeaycmorpers OusHec-mapTHepCTBO B (pOpMe HacTaBHMYECTBA SBASETCS
1eaecoodpasHbIM maroM. Hanpumep, npejocrapaenne pasAndHbIX ABIOT U OOHYCOB, BKAIOYas
BO3MO>KHBIE HaAOTOBBIe ITpedepeHINM, KOMIIaHWAM, YCIeIIHO 3apeKOMeHA0BaBIINM ceDs Ha
PBIHKe I IPUHABIINM Ha ce0s poAb HaCTaBHUKOB 4451 OOIIIeCTBEeHHBIX OpTaHM3al il MTHBAAMAOB,
AU OpraHU3ausAM, CO3AaHHBIM TaKUMM OObeAMHeHUAMY, MOXKeT IOCAYKUTh D(PPEeKTUBHBIM
CTUMY/AOM.
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B pamkax Takoit MHMIIMATUBEI IIpejAaraeTcsl OlleHMBaTh IpeAocTaBAeHNe AbIOT 1 OOHYCOB
B 3aBMCHMOCTI OT YCIeIIHOTO 3asepieHus: 1poekros ¢ OOVl Takum obOpaszom, auma c
MHBAaAUAHOCTBIO IIPMOOPETYT IjeHHbIe HaBbIKM B IIPeApUMHIMAaTeAbCKON AesATeAbHOCTH, 9TO B
KOHEYHOM WUTOTe IIpUBeAeT K YBeAIeHNIO 4Ylcaa IpeAllpyHIMareeil. Ba>kHO TOA4epKHYTS,
4TO 9TU 3HAHUS OyAyT IOAyYeHBI He TOABKO B paMKaX KypCOB, IpeJocCTaBAseMBbIX, HallpuMep,
HarnonaapHo1 n1aaaToit «ATaMeKeH», HO U Yepes3 IIPaKTUIeCKyIO AesTeAbHOCTb.

OOyueHme u HaCTaBHMYECTBO MOIYT  CYIIeCTBEHHO CIIOCOOCTBOBaTh  Pa3BUTUIO
HpeANIPUHIMATEABCKIIX CIIOCOOHOCTeI y AWI C WHBAAMAHOCTBIO U IIPeAOTBpPaIeHUIO
BO3MO>KHBIX IIp004eM, CBA3aHHBIX C BejeHueM OmsHeca. B gexaOpe 2022 roga mpeacraBuTeanb
VMHBAaAUAOB OPraHNM30BaA IIPOTECT, KOTOPBIV IIpUBeA K CUTYallUI C YITPO30il CaMOIIOA KOora. DTa
CUTyalVs BO3HMKAA IT0CAe TOro, Kak /JlerapTaMeHT HOANIINY, BRICTYTIAIOIINIL B pOAY 3aKa3ulKa,
pacTopr A0roBop O roCyAapCTBEHHBIX 3aKYIIKaX, OTKa3aBIIIICh IIPY STOM IIPUHATH BBHIITOAHEHHBIE
paboTHI OT O0ITecTBa MHBaANAOB [15].

B cdepe mpeanpuHmmaTeabcTBa BO3MOKHBI pasAUYHBIE CUTYalul, HO JICIIOAb30BaHIIe
yIPO3bl ~ CaMOIIOAXKOTa  He  sBAsAeTCAd  KOHCTPYKTMBHBIM  peIlleHreM  IIpO0JeMBl.
[TpeanpunnmMaTeasiM He0oOX0AUMO 00JalaTh He TOABKO 3HAHUAMI, HO U HaBBIKAMIU BeAEHUIS
6usHeca. YacTo rocygapcTBeHHBIe OpraHbl OOpaIiaioTcs B CyAbl AAs 3aIlIUTHI OT IIPOBEPOK IIPU
HEe3HAYUTeABHBIX OTKAOHEHUSX OT yCAOBUIT A0TOBOPa.

B cBs31M C BBIIIIECKa3aHHBIM ITpeAAaraeTcs OCyIIecTBASATh OOydeHue 10 aclieKTaM yIIpaBAeHIs
O13HECOM I ITPOeKTaMI, a TaKKe IIPeKPaTUTh IIPAaKTUKy OOpallleHIis TOCyaPCTBEHHBIX OPIaHOB
B CyABI UCKAIOUUTEABHO C 11eAbIO 3aIlIUTEI OT IIPOBEPOK.

3akaiodyeHme

ITockoabKy ToCyapcTBO UIpaeT 3HAUUTEAbHYIO pOAb B KadecTBe KPYIITHOIO IOTpeduTeas
TOBApOB M YCAYT, BHeApPEHIe 51eMEeHTOB YCTONYMBOTO Pas3BUTU sABAsAeTCA DPPeKTVBHBIM
CIIOCOOOM peIleHNs: COIMaabHO-9KOHOMMUYecKux Ipodaem. IlpeaocrasaeHne IIpeuMyIiecTs
OOIIleCTBeHHBIM OObeAMHEeHMsM ANI] C MHBAAUAHOCTBIO B TOCY4apCTBEHHBIX 3aKyIIKax
CITOCOOCTBYET MX MHTerparuu B 0OIIeCTBeHHYIO JKI3Hb, OOecIiednBaeT CTMMYA K IIOAHOIIeHHOMY
ygactuio B TpyAosoit cdepe. OgHako Haamume mpoOAeM, TaKuX, KaK KOppyHmums U
OTrpaHMYEeHHbII KPYT CyOBeKTOB I10AyJdaTeleil IIPeuMyIIecTB OT TOCyAapCTBa B FOCy AapCTBeHHbBIX
3aKyIIKax, IIPersITCTByeT pelleHNIO COIMaAbHBIX BOIIPOCOB. Peltenne 4aHHEBIX ITpoOaeM TpedyeT
CMCTEMHOTO I104X04a, BKAIOYasl ITOBbIIIeHe IIPO3padHOCTyL, O0pBOY C KOpPYIILINel, peryAspHBIi
MOHUTOPUHI ¥ Yy>KeCTOUeHUe KOHTPOAs IIpollecca TOCyAapCTBEHHBIX 3aKyIIOK, pacIliipeHiue
CIMcKa CyObeKTOB, MUMEIOIINX IIPaBo Ha IIPeMMYIIecTBa B TOCyAapCTBEHHBIX 3aKyIIKaX, a Takxke
IpeJocTaBAeHne oOyJeHNs 1 HacTaBHIIecTBa B cpepe OmsHeca. BasKHEIM 9TarioM MOXKeT OBITH
aJanTanus OIbITa Pa3sBUTHIX cTpaH, TakuxX, Kak CIIIA, rae cucreMa rocygapcTBeHHBIX 3aKyTIOK
SABASETC OAHOM M3 CaMBIX OTAa’KeHHBIX B MIUpe.
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Suleyman Demirel University, Kacxeaer, Kasaxcman

Kasakcran Pecnniyb6ankacbiHAaFbI MyTeAeKTiri 6ap agaMaapAbIH MeMA€KeTTiK
caThIN aayFa KaThICYbIHBIH J)KeKeAereH Maceaeaepi

Anpgatna. JyHue KysiHJeri eadepaiH KONIIiAiri MeMAEKeTTiK caThIl ady Typaabl KeaiciM-
ImapTTapblHa TYPaKTLIABIK DAeMeHTTepiH Kocyga. OchlHgall DaeMeHTTepAiH Oipi Memaeker Tayapaap
MeH KbI3MeTTepre Ka’KeTTiAiKTepiH KaHaraTTaHABIPYALI KaMTaMachl3 eTe OTBIPBLIN, MyTeeKTiri Oap
agaMJapAbl )KYMBICKa OpHaAacTBIPYy MaceaeAepiH MIenryre MyMKiHAIK OepeTiH 91eyMeTTiK eA111eM 00ABII
Tabp1aa4nl. JKorapelga KepceTiareH MaKkcaTKa KOA JKeTKi3y yIIIiH MeMJeKeT MeMAEKeTTiK CaTBIIl aAyAbl
Kys3ere acplpy KesiHde Kasaxcran Pecriybamkacer MmyreaexTiri 6ap agaMapbIHBIH KOFaMABIK OipaecTikTepi
xoHe (Hemece) Kasakcran PecmyOamkacsl MyregexTiri Oap ajaMaapbIHBIH KOFaMABIK Oipaecrikrepi
KYpFaH yiibIMAapra OeAriai apTHIKIIBLABIKTap Oepegi, erep Tayap eHAipin >koHe (HeMece) Tayap Oepi,
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HeMmece KYMBICTapAbl OpPBIHAAIL, KBI3METTepAi KepceTiH >Kargaiiga. Ocbl Makadaja MeMAEKeTTiK CaThIIl
aAyra KaTbICyIIIbLAapABIH JKeKeAeTeH caHaTTapbIHbIH KaTBICYBIH KYKBIKTBIK, PeTTey JKoHe apThIKIIbIALIKTap
Oepy TopTiOi KapacTBIPBIABII, OAapAbIH KaTBICY MYMKIHAITI MeH TuiMAiairiHe acep eTeTiH OAKBIABIKTap
aHbIKTaAfaH. Maxkaaaga MyTeJeKTiri Oap ajgaMJapra MeM/eKeTTeH OepideTiH apTHIKIIBIABIKTapAbl OFaH
KYKBIFBI )KOK Dacka agaMaapAblH 94iaeTci3 naligadany mpodaemMadapsl TadgaHabl, COHAAl-aK KapaXkaTThl
aAyAblH apTypAai cxemasaphl KapacToipblaadbl. OcblHAall opeKeTTepAiH HOTMXKeciHAe MyreaekTiri Gap
agaMaapAblH KYMBICIIEH KaMTyra OarbITTaAFaH 3aHHaMaHBIH TYNKiAiKTi MakcaThl OpblHAaAMali OTBIp.
Makazaasa 94eyMeTTiK KoCiKepaik CyObeKTidepiHiH caHaTTapblHa, SFHM KbI3METi MeMJAeKeTTiK CaThII
aAyra KaThICy apKbIAbl 91€YMeTTiK Maceaelepai menryre OarbITTaaraH yiibIMAapra apThIKIIBLABIKTap Oepy
Ka>KeTTirl ge KepceTiareH.

Tyriin ce3aep: MmyreaekTiri 6ap ajamaap, 91€yMeTTiK KocilKep, MeMAEKEeTTiK CaTHIII aly, MyTeaeKTiri
Oap agaMaapbIHBIH KOFaMABIK OipAecTiri.

B.B. Tursynova, D.M. Makhmadinov
Suleyman Demirel University, Kaskelen, Kazakhstan

Selected issues of participation of persons with disabilities in public procurements in the
Republic of Kazakhstan

Abstract. Many countries around the world are actively incorporating elements of sustainability in
their public procurement contracts. One of these elements is the social aspect that allows states to deal
with the unemployment of persons with disabilities while also ensuring that their needs for goods and
services are met. To achieve the above goal, the state, when conducting public procurement, provides
certain advantages to public associations of persons with disabilities of the Republic of Kazakhstan and
(or) organizations that are created by public associations of persons with disabilities of the Republic of
Kazakhstan, provided that they produce goods and (or) supply goods, perform work, provide services.

This article examines the procedure for legal regulation and provision of advantages to certain
categories of participants in public procurement and identifies gaps that affect the possibility and
effectiveness of their participation to improve the current state that involves such persons who participate
in public procurement.

The article draws conclusions from the problems of unfair use of benefits of the state for persons
with disabilities by other persons who do not have the right to it, and also considering various schemes
for withdrawing funds. In other terms, the current legislation which was aimed to satisfy the needs of
persons with disabilities giving opportunities to exercise their rights has not been achieved. The article also
promotes the idea to provide benefits for categories of social entrepreneurship entities and organizations
whose activities are aimed at solving social problems through their participation in public procurement.

Keywords: persons with disabilities, social entrepreneur, public procurement, public associations of
persons with disabilities.
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Peaansarnisi KOHCTUTYIIMOHHOV HOBeAABI O IIpaBe
coOcTBeHHOCT Hapoga Kasaxcrana Ha mpupoAHbIe pecypchl

AHHOTamMsI. B cmamve paccmampusaromcs. 60npocbl 0 Npagosoli  KeaAUPUKAUU
saxpenientozo 6 Koncmumyuyuu Pecnybauxu Kasaxcman npasa codcmeennocmu Hapooa Ha
npupodHole pecypcul U pearusaluy 0aHHOz0 npasa Ha npakmuke. B amux yeasx nposeden
meopemuieckuii AHAAU3 60NPoCcos 0 cybveKkmax u 00veKmax Ho60l Kamezopui npasa
coOCmeeHHOCHY, NPOAHANUSUPOSAHLL 60NPOCHl PEAAUSALUY KOHCIUMYUUOHHOT HOBEAADL
6 OMpAcAesLIX 3AKOHOOAMEALHLIX AKMAX U onpederervl HedOCMAmKu 3aKOHOME0pUecKoil
desimeAbHOCMU 6 IMOLL CPepe, Npensmcmeyouse pearusatut npasa codcmeeHHOCY Hapooa
HA NpUpooHvie pecypcl.

Ilocpedcmeom aHAAU3A NPABOMOYULL cOOCHEEHHUKA BVLSBACHb HEKOMOpble CYujHOCHIHbLE
XApaKmepucmuxu, NpusHAKy Ho60ll Kameo0puu npasa CcodCMeeHHOCmU, OMAUUATOULLE
JaHHY10 Kamezoputo om UHLLX GOPpM Npasa co0CMEeHHOCTIU U 6 UeAOM 6eUjHDLX NPas; NPaso
cobcmeertocmy HApoda Ha NpupodHvle pecypcol onpedereno Kax ocoboe 6elyHoe 1paso,
umetoujee cneyu@uieckue NPUsHAKLL

B amoil ces3u  paccmompervl  60npoctl  0NOCPe06ANHO20 CNOCOOA PearusAluU  Nnpasa
cobcmeeHHOCHU HAPOOA HA NPUPOOHDLE PeCypcol NOCPeOCEOM HPpUMeHEHUs CepeumnymHblLx
npas Ueae6020 6AA0eHUs 1 NOAL3OSAHUS NPUHAOAEKAUUMY OPYUM AUUAM YUACHIKAMU
NPUPOOHDLX pecypcos U NoAyHeHUus 00AU om 00X0006 6 pesyAbimame UCNOAbI0SAHUS UMU
NPUPOOHLLX Pecypcos.

B 3axatoueruu asmopom coerarvl KoOHKpemHble 616006l 110 PeSYAbIMAMAM PACCMOMPEHHBIX
601pOCO6.

Karouesble caoBa: npasa codcmeeHHOCHU HAPOOA HA NPpUpodHble pecypcbl, 20cydapcmeeHHas
cobcmeerHocmy, 6udbl NPUPOOHLIX Pecypcos, HApod Kax cybvexm npasa, npasomouus
cobcmeeHHUKA, 6AAdeHUe U NOAb306AHUE, 0CO00e 6elyHOe Npaso, MUMyAbHoe 6AddeHue,
NYOAUMHYLIL CEPEUIIY M, PEAAUSALUS KOHCTHUMYUUOHHVLIX HOPM.

DOIL: https://doi.org/10.32523/2616-6844-2023-145-4-59-72

Ognoit u3 HoBeaa, BHeceHHBIX B Koncrmrynuio Pecriybamkm KasaxcraH 3akoHOM OT
08.06.2022 r., siBAsIeTCs HOBasl peAaKIiis HOPMbI, 3aKAIOUeHHOI B IIyHKTe 3 cTaTbl 6:

«3. 3eMAs1 1 ee He4pa, BOABL, PaCTUTEABHBIN VM JKMBOTHBIV MUP, APYTUe IPUPOAHbIE PeCypPChI
IpuHajAexaT Hapoay. OT MMeH) HapOJaa IIpaBo COOCTBEHHOCTH OCYIIIeCTBAsIET TOCyAapCTBO» .

ITo mncreyennm Goaee roga co BpeMeHM BBeAeHIUs AaHHOV KOHCTUTYIIMOHHON HOBEAABI B
IopuAndeckor Hayke KasaxcraHa roka He HaIllAM OTpa’keHIs pa3ANIHbIe acTIeKThI 3as1BAeHHOI
HaMI TeMBl, a BHECEHHble B OTpacA€BOe 3aKOHOAATEAbCTBO HOPMBI MMEIOT (OPMaAbHBIN
XapakTep, He AOCTUTAIOT I1eAV IPaBOBOTO peryAnpoBaHNsA B paccMaTpuBaeMoit cgepe. B oTux
YCAOBUAX 11€ABIO MICCAeAOBaHIS IBASETCs OIIpeJeaeHne CyObeKTOB, 00beKTOB pacCMaTpUBaeMOTO
IIPaBOOTHOIIEHIS U OIlpejeleHne crenu@uyeckx 0COOEHHOCTel HOBOJ KaTerOpMy BeITHOTO

1 Koncturynma Pecrrybanku Kaszaxcran. Koncrutyiusa mpumsTa Ha pecriydbankanckom pedepenayme 30 aBrycra
1995 roga. https://adilet.zan.kz/rus/docs/K950001000._
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IIpaBa; CIIOCOOOB peaAmM3aluy IIpaBa COOCTBEHHOCTM Hapoja Ha HPUPOJAHBIE PeCcypchl U
BBIAB/AEHMe IPo0OAeM B 9TOM BOIIpoce.

OTHOCUTEABHO UCTOPUY ITPaBOOTHOIIEHNI O IIpaBe COOCTBEHHOCT! HapoAa Ha IPUPOAHbIe
pecypchl caegyeT OTMETUTD, UTO paHee B I0puAndeckon Hayke PeciyOaukmu Kasaxcran u mHBIX
crpan CHI' gannast Tema He paccMaTpuBalach B CBS3U C OTCYTCTBMEM B 3aKOHOJATeALCTBe
II0A00HOTO MHCTUTYTA.

MeTOoabI UCcCaeA0BAHMST

Ilpn nanmcanuy craTby ObLA MCIIOAB30BaH KOMIIAEKC OOIIEeHayYHBIX M YaCTHOHAyYHBIX
MeTOAOB II0O3HaHUs, B TOM 4MCAe CUCTEMHO-CTPYKTYPHBI1, (POPMaAbHO-IOPUANYECKIIT METOABI.
CHCTeMHO-CTPYKTYPHBINI MeTO/, OblA MCIOAb30BaH MHPU MCCAeAOBAHUM CTPYKTYPhI BEIIHOIO
IIpaBa COOCTBEHHOCTH C BhIA€A€HNEeM €TI0 91eMeHTOB BAaAeHMs], 10Ab30BaHIS U PaCIIOPSIKeHIs
U IIpYIMEHEeHeM UX B HOBOM MHCTUTYTe IIpaBa COOCTBEHHOCTY HapOJa Ha IIPUPOAHbIe pecypChl.

PopMaabHO-IOPUANYECKUN METO/ IIPUMEHAACS IIPU aHaAu3e COOTBETCTBMS MaccuBa
3aKOHOAATeABbCTBA O BUAAX IIPUPOAHBIX peCypPCOB I MTHOTO 3aKOHOAATeAbCTBa KOHCTUTYIIMOHHBIM
HOBEAJAM.

PesyabTaThl/O0CyXAeHMe

Kak mssectno, KoHcTuTynmst Kak OCHOBHOM 3aKOH TrocyJapcTBa «IIpeAcTaBAsieT coOOM
OAHOBPEMEHHO BaKHeMIINI COIMaabHO-IIOANTUIeCKIUIA AOKYMEHT, B KOTOPOM OIlpeAeeHbI
OCHOBBI BHYTPEHHEI 1 BHEIITHEl IIOAUTUKI TOCYyapCTBa, €r0 COMaabHast IIPUPOAA, OCHOBHbBIE
1eaAu u 3agaun». KOHCTUTYIIMS TeM ycIlelltHee BHIIIOAHSAET CBOIO (PYHKIIMIO, 4eM OHa OA1Ke K
oO1IeHaIIOHaABHOI 1Aee, IIPU3BaHHON OTpaskaTh BBICIINE LIeAN U IIEHHOCTY, Da3upyIoiecs
Ha O011leye10BedecKIX 1jealax, peaansalis KOTOPhIX CTaHOBUTCs 00s13aTeAbHOI. I IpuBe seHHbIE
HaMJ U WHBIe IIOAOXKeHMS O colmaabHOi ¢QyHKIuyu KoHCTuUTynMm Hamiero rocyapcrsa
OTpa’keHbl B aKaJdeMMYeCcKOM Kypce ydeOHMKa «KOHCTUTyIMOHHOe mpaBo», HaIlMCaHHOIO
BeAymumu yaeHsiMu Kazaxcrana®,

Aas nHapoga Pecriy0ankn KaszaxcraH, ThicsIue A€ TUAMM ITPOKMBaBIIIETO B KOUEBBIX YCAOBUAX,
IIpUPOAHbIE pecypchl, 0DO3HaYaeMble eAUHBIM CAOBOM «Kep» (3eMaAs) B IIMPOKOM CMBICAe,
cuMBOAM3UPYIOT camy Poanny, OtedecTso («KepiM=eaim» - «3eMAsA=poAMHa»). B 9Tom cMmbicae
KOHCTUTYLIMOHHAs HOBeAAa, 3akpenuBiias B OCHOBHOM 3aKOHe BBICTPagaHHYIO BeKaMM,
IIOMCTUHE OOIeHaIMIOHAAbHYIO A0 O IIPUMHAAAEXHOCTU MPUPOAHBIX PeCcypcoB Hapoay,
1oAy4naa IpoKkoe ogo0peHne B 00IecTse.

B mepsyio ouyepeab moaaraeM AOTMYHBIM OIIPeAEAUTHCA C IOPUANYECKUM COAeprKaHyeM
TepMIHA «HapoJ» Kak CyObeKkTa HOBOTO BuAa/QOpMBI IpaBa COOCTBEHHOCTHM Ha IIPUPOAHBIE
pecypcel. Beesnaromas Buxurieaus coobiaer, 4To Hapo4 — 9TO MCTOpUYecKas coluaabHas
OOIIIHOCTD AI04€eMi, oIlpejeAseMas COBOKYITHOCTBIO TaKMX IPM3HAKOB, KaK OOIIHOCTD SA3bIKa U
TeppUTOpum, 6AU30CTh KyAbTYPBI U OBbITa, ODIITHOCTL MICTOPMYECKOTO Pa3BUTNS U, B HEKOTOPBIX
cAyvasx, IpUHaAAeKHOCTh K OAHOMY IOCyAapcCTBY U yIIOTpeOAseTcs B HaydHON AuUTeparype B
ABYX OCHOBHBIX 3HAUeHISAX — B ITOAUTUYECKOM (KaK «HaIlMsI») U B KyAbTYPHO-DTHIYECKOM (KaK
«9THOC>>).

Toaxoswiin caosappr C.J. Oxxerosa gaeT HECKOABKO 3HadeHMI MCKOMOIro TepMmmHa: 1 -
Hace/AeHMe rocyJapcTBa, SKUTeAU CTpaHbl; 2 - Halus, HAIlMMOHaAbHOCTh MAM HapOAHOCTD; 3 -
OCHOBHas TPy/AOBas Macca HaceAeHNs CTPaHbL; 4 - A10AW, TPyIIIa A10Aeir’.

Kax BuauMm, B AByX NpuUBeAEHHBLIX MCTOUYHMKAX MMEIOTCS OllpejeleHHble PacXOXKAeHI:
Buknmea1uscOOTHOCUT «HapOA» IIPEUMYIIeCTBeHHO C «<Hace AeHIeM» OIlpe e AeHHO TepPpUTOPUH,
rOBOpsI AUIIIb O «HALIMI» U «®dTHOCe». Ha Ham B3rasaa, Hamboaee OAM3KMM K IOHMMaHMIO CA0Ba
«HapOA» B COBPeMEHHBIX YCAOBMSX ABASETC MIMEHHO «HaceAeHIe» OIIpeAeAeHHON TeppUTOpun

*Koncturyrmonnoe npaso Pecrybankn Kazaxcran. Akagemmraecknit Kype. B 4Byx Tomax. Towm 1. TToa o6, pea,.
4.10.H., mpod. K.A. Mamn. - Aamarer, 2021. - C.109.
*https://slovarozhegova.ru/word.php?wordid=15904
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Pearusauus xoncmumyuyuonnoil Ho6eAAbL 0 npase codcmeernocmu napoda Kasaxcmana na npupodnoie pecypcol

(rocysapctBa, ero permona, 004acTy, HaCeA€HHOIO ITyHKTA), CBs3aHHOE C IOAUTUYECKON
IIPUHAAAEXHOCTBIO K HTOMY rocyAapcTy. I'oBopuTh 00 ncTOpuYyeckoM pakypce IMOHMMaHMS U
IIPUMMEHEeHNs PacCMaTPpUBaeMOro TepMIHA A5 LIeAU Halllell CTaThby He IpeACTaBAsSeT MHTepec,
IIOCKOABKY, KaK OTMeYalOT MCCAej0BaTeaAl, «Ha IPOTSKeHUM Pa3BUTUA PYCCKOTO sA3bIKa U
o0I1ecTBa CyIecTBUTeAbHOe Hapoa M3MeHsA0 CBOY 3Ha4eHNs (COrAacHO UAesM BpeMeHn)»",

CaeayeT yunThIBaTh, YTO TEPMUH «HAPOA» IIUPOKO IPUMEHsETCs B IOCAeAHME CTOACTUS
B BBICIIMX 3aKOHOAATEABHBIX aKTaX MHOTMX rocyaapcrs, HaumHas ¢ Konmcrurynumm CIIA.
B Koncruryuun Pecniyboamxm Kasaxcran on ymorpebaen 18 pas, Haumnas c¢ IlpeamOyasr;
B Koncturynunm Poccuiickonn @egepanum  ropoputcs, 4ro KoHCTUTYHUIO HpuHMMaeT
MHOIOHAIIMOHA/ABHBIM HapOJ ¥ OH JKe SIBAsJeTCS HOCUTeAeM CyBepeHHuTeTa U eAVHCTBeHHBIM
MCTOYHUKOM BaacTu B Poccun (c1.3) 1 T.4. AHaaormaHbIe HOpMBI UMeIOTCs B OCHOBHOM 3aKOHe
I'epmannm, Koncrurynunm Ascrpuiickoit Pecry6ankm, crpan CHI u 1.4,

MexXayHapoAHO-TIpaBOBbIE aKThl TakXe COAep>KaT TePMMUH «HapoA», B TOM YMCAE
Me>xAyHapoAHBIN IIAKT O TPaXkAaHCKMX U MOAUTUYECKUX IIpaBax 1 MeXXayHapOoAHbIil TakT 00
DKOHOMMYECKIX, COLMAABHBIX ¥ KyAbTYPHBIX IIpaBax 1966 r. (B cratbsax 1); dexkaapanus OOH
O IpaBax KOPeHHBIX HapOAOB, pMHATasA pesoatonnent 61/295 I'enepaasrnoit Accambaen ot 13
centsa0pa 2007 roga.

B Kasaxcrane HekoTOpble oduiinaabHple JOKYMEHTBI TIOCyJapcTBa TakXKe coJepKaT
HOPMBI O «HapoJe». Y>Ke 13 Ha3BaHMs TaKUX aKTOB YeTKO BIUAEH ajpecaT, Ha3BaHHBIN «HapOA»;
Harnpumep, Ilocaanme I'aaspr rocysapcrsa Hapoay Kasaxcrana ot 1 centsaops 2021 roaa,
ITocranosaenne Ilpasureancrsa Peciybankn Kasaxcran ot 23 ampeas 2005 roga Ne 385 «O6
OKa3aHUMU I'yMaHUTapHON oMoiny Hapoay Keipreiscrana» u ap.

B mpaBoBOiT JOKTpUHE OTHOCUTEABHO TepPMMHA «HapOA» He BhIpabOTaHO IIOKa eAVHON
nosunun. HamnbGoaee wacro «nHapoa» ymorpeOasercs B HaykKe KOHCTUTYIIMOHHOIO IIpaBa,
0COOEHHO IIpU PacCMOTpPeH!UM M30MpaTeAbHOIO IpaBa «Hapoda»’. Bmecre ¢ TeM HeKOTOpbIe
yuensle (HarpuMmep, boraanos T.B.) 000cHOBBIBAIOT Tak>Ke Te3JC O TOM, UTO HapoJ «He MOKeT
He OBITb CyOBEKTOM IIpaBa, B TOM ulcae IpakJaHcKoro. Ecamu, x mpumepy, Hapos He OyJaeT
CcyOBbeKTOM COOCTBEHHOCTHU Ha 3eMAIO, Aeca, BOABI, HeApa, OH He CMOKeT peaabHO UCII0Ab30BaTh
CBOe IIpaBO Ha camMmoolpeJedeHue». B IoaTsBepkaeHue aBTOPOM IIPUBOASATCS HOPMEI
MexAyHapOAHBIX IIaKTOB O TPaXKAAHCKMX U IOAUTHYECKMX IIpaBax M 00 DKOHOMMUYECKUX,
COLIMAABHBIX M KyABTYPHBIX IIpaBax 1966 r. o npase Hapoda «CBOOOAHO pacIOpsXKaThCA CBOVMMU
ecTeCTBeHHBIMI OoraTcTBaMm U pecypcamu»®. ITpeacrasasercs, uro ¢ muennem T.B.boraanosa
cAeayeT COTAaCUThCs KaK MMeIOINM OO0beKTUBHOe OOOCHOBaHMe.

Boaee sgetaapHOe paccMoTpeHNe XapaKTepUCTUKM MCKOMOTO TepMIHA B paMKaxX CTaTby He
npeacraBAsercs: BO3MOXHbBIM. [Toaaraem, uro nmpuMenurearHo K Pecriybanke Kasaxcran mog
«HAapOAOM» CAeayeT IOHMMAaTh BCeX Ipa’kJaH IOCy4apcTBa, IIOCTaBUB BO IAaBy yrda MMEHHO
MOANTUYECKYIO IIPUHAAAEKHOCTh PU3MIECKUX ANII.

CaeaoBareapHO, cyObeKTamMy IpaBa COOCTBEHHOCTM HapoJa Ha HPUPOJHBIE Pecypchl
B pamkax 1.3 cratbu 6 Koncrurynum PK sapasiorca Bce rpaxkgane Pecniybaukmu Kasaxcrah,
He3aBMCYMO OT MecTa UX IIPOXKMBaHU: U HaAWYMS Y HUX M30MpaTeAbHOIO Ipasa.

I'osopst 006 oObekTax IpaBa COOCTBEHHOCTM Hapoja Ha IPUPOAHBIE Pecypchl, caelyer
OTMETUTDb, 4YTO TaKOBBIMM MOTYT OBITh TOABKO IIPUPOAHBIE PeCypChl eCTeCTBEHHOIO
npoucxoxaenms. VIcKyccTBeHHO BbIpaljuMBaeMble Jeca, MHBIE pacTUTeAbHble OODLEeKTHI;
MICKYCCTBEHHBIE BOAOEMBI U Ap. He BXOAAT B UMCAO OOBEKTOB paccMarpuBaemoro mpasa. Kax
U3BECTHO, K IPUPOAHBIM pecypcaM OTHOCATCS TaKye OOBbeKThl, KaK 3eMAs (3eMeAbHble yJacTKM),

‘Myparosa, E. H. BripaskeHne KoHIlenTa «<Hapo4» B pycckoM s3bike / E. H. Mypatosa, A. D. Cennios. — Tekcr:
HeTrocpeAcTBeHHbI // Moaoaoit yuensii. — 2011. — Ne 10 (33). — T. 2. — C. 40-42. — URL: https://moluch.ru/
archive/33/3794/ (aata obparrenyet: 22.09.2023).

*boxos I0.A. O6 orpeeeHnn KOHCTUTYIIMOHHO-ITpaBoBoro TepmuHa «Hapoa». https://cyberleninka.ru/article/n/
ob-opredelenii-konstitutsionno-pravovogo-termina-narod;

boraanos T.B. ITpobaemsl mpasocyObekTHOCTH YeaoBeKa// Tocyaaperso u mmpaso. 2017. Ne 1. C. 29 (23-29). https://
elibrary.ru/download/elibrary_28297966_62909829.pdf
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HeJpa, Aeca ¥ BOABI, PAaCTUTEABHBIN VM XKMBOTHEIN MUP’. B HEKOTOPBIX MCTOYHMKAX MMEIOTC
U MHBIe KAacCM(PUKaIMy IPUPOAHBIX PeCcypcoB: MMHepaAbHBIE Pecypchl, KAMMaTUdecKye I
KOCMIYeCKIe pecypchl, O11010THYecKie pecypcs®.

besycaosno, nHopmer Koncruryium nmeior npsamoe aeiictsue. Bmecre ¢ TeM oHM 404KHBI
OBITH peaau3OBaHBl IIyTeM MHTepIpeTalluy MX B OTPacAeBOM 3aKOHOJ4AaTeALCTBE, a caMoe
r1aBHOe — JOAXKHBI IIPUMEHATHCS B IOBCEAHEBHON IpaKTMKe B KM3HM camoro Hapoga. Aas
DTOTO IIPeAyCMOTPEeHBl Pa3AMYHble MEXaHM3MBI, peaau3yeMble OpraHaMi MCIIOAHUTEAbHON
Baactu. K coxxasaeHmio, BEIHY>KA€Hbl KOHCTaTUPOBATh, YTO 3a MCTEKIINIA CO BpPeMEeHM ITPUHSATIS
paccMaTpuBaeMOl HOBeAABI IIepHoJ Mephl 110 BBe4eHIIO ee B AeVICTBIE ITOKa eIlle He IIPUHATHI
An0O MMeIOTCs MHBIe CKPBITbIE MeXaHM3MBl IPOTUBOACNICTBUS B Jede peaamusaluy IIpasa
COOCTBEHHOCTH HapoJa Ha IPUPOAHBIE PeCypPChI.

Tax, B JeiicTBylomue 3akoHOAaTeAbHble akThl Pecriybamkm Kasaxcran o mpaBoBom
peryanpoBaHuy OOIIECTBEHHBIX OTHOIIEeHUI B cdepe IPUPOAHBIX pecypcos (3eMeabHbIN,
Aecnoit, Boanmiii xogekcw, Kogekc «O Hegpax m HeapoIlOAb30BaHUN», APYIVIEe 3aKOHBI)
3axoHoM oT 5 HOsA0ps1 2022 roga ObLAM BHECEHBI M3MEeHeHMUs U AOIIOAHEeHMs], HallpaBAeHHbIe Ha
AAABHENIITYIO peaan3ariio KOHCTUTYI[MIOHHO HOBeAABI .

B Tom uncae nopmur craten 193 I'paskaanckoro Koaekca Pecriy6ankn Kasaxcran (aaaee -
I'K PK) «CoOcTBeHHOCTh Ha 3eMAI0 U APyTue IIPUPOAHbIe Pecypchl» U3A0KEHBI HbIHEe B HOBOIA
peaaKIn:

«3emMas 1 ee Heapa, BOAbl, PaCTUTEABHBIN U KUBOTHBIN MUP, ApyTUe IPUPOAHbIe Pecypchl
npuHaaaexar Hapody Kasaxcmana. Om umenu napoda Kasaxcmana TpaBo COOCTBEHHOCTU
OCYIIIeCcTBASIeT TOCyAapPCTBO.

IIpu »TOM OCyIecTsAeHue Ipasa COOCTBEHHOCTM TOCYAapCTBOM PeaAusyemcs uepes pexum
2ocydapcemeentoi coocmeennocmu B MHTepecax HapoJa Kasaxcrana.

3emMas1 MOKeT HaXOAUTHCs TakKe B YaCTHOM COOCTBEHHOCTM Ha OCHOBAHUAX, YCAOBUAX U B
npejeAax, yCTaHOBAEHHBIX 3aKOHOM».

B 3emearnom kogexce PecriyOanku Kasaxcran craTss 3 n3aokeHa B cAeAyIollei peAaKIm:

«CraTps 3. COOCTBEHHOCTD Ha 3€MAI0

3emasn B Pecniybamke Kazaxcran npunagaexut xapody Kasaxcmana. OT mMeHM HapoJa
Kasaxcrana mpaBo coOcTBeHHOCTM ocyuiecmeérsem zocydapcmeo. Ilpm ®ToM ocyIecTBaeHue
IIpaBa COOCTBEHHOCTYU TOCYAAapPCTBOM pPeaAU3yemcs uepes pexum 20cy0apcmeeHHoi coocmeeHHocmu
B uHTepecax Hapoga Kasaxcrana. 3emeabpHble y4acTKM MOTYT HaXOAUTHCS TakKe B YaCTHOM
COOCTBEHHOCTY Ha OCHOBAHUAX, YCAOBUSAX U B IIpejeaax, yCTaHOBAeHHbIX HacToAmuM Kogekcom».

AHaaormMyHBIe M3MEHeHNs BHeCeHbl BO BCe 3aKOHOJaTeAbHble aKThl B OTHOIIEHMUM MHBIX
IpUPOAHBIX pecypcos. OAHaKO O3HAKOMAEHMe CO BCeMM HOBBIMM HOPMaMU CBUAETEeALCTBYeT
O sBHOM JOMUHUPOBAaHMM HOPM O IIpaBe IOCy4apCTBEHHON COOCTBEHHOCTM Ha/, IIpaBoM
COOCTBEHHOCTI HapOJa Ha IpupoAHbIe pecypchl. Tak, B lecHom kogekce Pecriybankn Kasaxcran
IyHKT 1 cTaTtby 7 M3A0KeH B pedakluy, IIOAHOCTBIO COBNAAAIONIeNl C U3A0KEHHBIMY BBIIIIe U
VHBIMIU peJakIMAMM HOPM CTaTell 110 BudaM HPUPOAHBIX pecypcoB 00 MX HPUHAAAEKHOCTU
Hapoay. OgnHako BTOpOI aO3all ®TOro ke IyHKTa 1 craTem 7 OyKBaABHO oOOecIieHUBaeT
HOpMBI absara mepsoro: «locyaapcrsenHblii aecHont ¢ona B Pecrybamke Kasaxcran
OTHOCUTCSI K OOBeKTaM zocydapcmeentol cobcmeennocmu u Haxooumcs 6 pecnybAuKanckoil
cobcmeennocmu».

Kogexc «O Heapax 1 He4poI10Ab30BaHUN» B cTaThe 11 11ocae HOpM O mpaBe COOCTBEHHOCTU
HapoJa Ha HeJpa yXe B IIyHKTe 3 IIpegycMaTpuBaeT:

’3aKOH Pecrry6anknu Kazaxcran ot 9 uioa: 2004 roga «O6 oxpane, BOCIPOM3BOACTEE U MCTIOAB30BaHIH KUBOTHOTO
Mupa». https://adilet.zan.kz/rus/docs/Z040000593_

8IIpupoaHsIe pecypchl 3eMAM — YTO OTHOCHUTCS, BUABI, ITOAb30BaHNe, MpobAeMBbl I 3ammnTa. https://natworld.
info/nauki-o-prirode/prirodnye-resursy-planety

°0 BHeCeHU! M3MEHEHWUI U AOIIO/JHEHWI B HEKOTOpble 3aKoHOoAaTeAbHble akThl Pecrrybamkm Kasaxcran 1o
BonpocaM peaausanuu Ilocaanus I'aasel rocygapcrsa ot 16 mapra 2022 roga. 3akoH Pecriybaukn Kasaxcran or
5 noa6ps 2022 roga Ne 157-VII 3PK. https://adilet.zan.kz/rus/docs/Z22000001574z174
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«3. AeiictBus PU3NYECKNX U IOPUANYECKUX AUII, HAPYULATOUjUe Npaso 20cyoapcmeeHtoil
cobcmeennocmu Ha Hedpa, BAeKyT OTBETCTBEHHOCTD, IIpeAyCMOTPEeHHYIO 3aKoHaM1 Pecrrybamku
Kazaxcran. Caeakn, 3akaio4eHHBIe B Hapyuierue z0cydapcmeennoil cobcmeennocmu na nedpa,
SIBASIOTCSI HUITOXKHBIMI».

Hopwmpr cratbu 3 gannoro Kogekca ycraHaBAMBaIOT, YTO 3aJadaMl 3aKOHOJaTeAbCTBa
Pecrrybanxun Kasaxcran o Hegpax 1 HeApOIIOAb30BAaHN ABASIOTCS OXPaHa pa6éa co0cmeennocmu
zocydapcemea na Hedpa 1 co6AI0AeHNe UHTepecoB zocydapcmaea, rpaxAan Peciybanku Kazaxcran
U IIpaB HEeAPOII0Ab30BaATEAEIA.

IToneBoae co3aaeTcs BIiledaTAeH1e, YTO KOHCTUTYIIVIOHHbBIE HOBeAABI O ITpaBe COOCTBEHHOCTI
HapoJa Ha IIPUPOJHBIE peCypChl BHECEHBI B OTpaceBoe 3aKOHOAAaTeAbCTBO AUIIb (POPMaAbHO,
IIOCKOABKY BCe WHBIE HOPMBI 3aKOHOJATeABHBIX aKTOB TOBOPAT O IIpaBe COOCTBEHHOCTHU
rocyjapcrsa, a He Hapoda Ha IPUpPOAHBIe PecypcChl, MX 3allliiTe, MHBIX aclleKTaxX IIPaBOBOTO
peryAmupoBaHus U T.A.

J0OBOABHO HEKOPPEKTHON IIPeACTaBASeTCS KOHCTPYKINS IIPaBOBOV HOPMBI, BHECEHHOI
BO BCe OTpacAeBble 3aKOHOJaTeAbHBIe aKThl O TOM, 4YTO mpaeéo cobcmeenHocmu HaApoda
Ha npupooHvie pecypcol pearusyemcs uepes pexum zocydapcmeennon cobcmeenHHocmu B
nHrepecax HapoJa Kazaxcrana. Tem caMbIM, IpaBo COOCTBEHHOCTU HapoJa BXOAUT B MHCTUTYT
IIpaBa IOCyAapCTBeHHOI cOOCTBeHHOCTI? /aHHBIN BBIBOJ IIOATBEP>KAAeTCs M KOHCTPYKIVSIMU
PaccMOTPEHHBIX BBIIIE U MHBIX IIPAaBOBBIX HOPM OTpacAeBbIX 3aKOHOAATeAbHBIX aKTOB.

B Hayke oOTe4eCcTBEHHOIO KOHCTUTYLMOHHOIO I I'Pa’kK4aHCKOIO IIpaBa JaHHas HoBeAla
TakKXe He II0AydlMAa eIlle HaJdaeKallero paccMoTpeHns. PeHOMeH «IIpaBO COOCTBEHHOCTU
HapoJa Ha HOpUPOAHBIe pPecypcbl» TpeOyeT aKTMBHOIO OOMeHa MHEHMSIMMU Yy4YeHBIX U
CIIeIMaAMCTOB Pa3AMYHBIX OTpacaei mpasa. HayuHoMy ocMbICA€HMIO IT0A4e>KaT TaKye acIIeKTh
paccMaTpuBaeMoOll HOBeAABl, KaK: «IIpaBO COOCTBEHHOCTM Hapoja Ha IIPUpPOAHBIE pecypChl»
- 9TO caMoOCTosATeAbHas popMa ITpaBa COOCTBEHHOCTM AMOO DTO BUJ IIpaBa rocyAapCTBeHHON
COOCTBEHHOCTM B OTHOIIEHUM OAHOTO OOBEMHOIO Blija OOBEKTOB: «IIPUPOAHBIE PEeCypChbI».
/lnbo «I1paBO COOCTBEHHOCTU HapoJa» U «IIpaBoO COOCTBEHHOCTU roCyJapcTBa» Ha IPUPOAHBIE
pecypchl CTaHOBATCA IIOAHBIMM CHHOHMMaMl. Takoe IIOHMMaHMe MOJKeT BO3HUKHYTb M3
KOHCTUTYIIMOHHOJ HOPMBI, COAep Kallleiicsl BO BTOPOM IIpeAA0KeHUM IIyHKTa 3 craTbu 6: «Or
MMeH) HapoJa IIpaBO COOCTBEHHOCTM OCYIIeCTBAseT TOCyAapCTBO», TO eCThb TOoCyAapcCTBO IIO-
Ipe>XHeMy IPOAOAXKaeT BAaAeTh, I10Ab30BaThCsA M paclopsKaTbhCs IPUPOAHBIMU pecypcamu,
IIpMHAaAJAeXKallMI Hapoay.

[IporuBoriocraBaeHne Impasa COOCTBEHHOCTM HapoJda dYacTHOI ¢dopMe COOCTBEHHOCTU
BBITeKaeT TakKe M3 CMBICAA TPeThero Ipe4Ao>KeHMs TOIO >Ke IYHKTa 3 craTbu 6: «3emad
MOKeT HaXOAUTDbCS MaKke 6 4aACHHOll co0CmeeHHOCMY Ha OCHOBAHMAX, YCAOBUAX U B IIpeJeaax,
YCTaHOB/EHHBIX 3aKOHOM». ToOAKOBaHIe AaHHOI HOPMEI AaeT OCHOBaHNE AAs ABYX Te3JCOB:
COOCTBEHHOCTh HapOJa — HTO He B/, YaCTHOV COOCTBEHHOCTH; B YaCTHON COOCTBEHHOCTH U3 BCeX
BIAOB IIPUPOAHBIX PeCypPCOB MO>KeT HaXOAUTHCA TOABKO 3eMA.

Tperve nmonnmanne gpeHOMeHa «IIpaBO COOCTBEHHOCTM HapoJa Ha IPUPOAHbIE PecypcChl»
MBI IIOIIBITAeMCSI UBAOXKNUTD Jalee B JaHHOI CTaTbe.

Koncrurynmein m  rpaXkgaHCKMM — 3aKOHOAATeAbCTBOM  IIPeAyCMOTPEHO  paBHOe
CyIIeCTBOBaHNE TOCYyJapCTBEHHON 1 9acTHON (popM coOcTtBeHHOCTH. [Tpn TOM wactHas popma
cooctsenHocTu B Kazaxcrane ssegena Bcero 30 ¢ HeOOABIIMM AeT Hasad, (3akoH oT 15 gexadps
1990 r.), a mpaBo 4acTHOIV COOCTBEHHOCT! Ha 3eMeAbHble YJacTKI ellje Io3aHee (3aKOH OT 22
Aekadps 1995 r.). Caeayer npusHaTh, YTO B HallleM TOCyJapcCTBe IIpaBoBasl KyAbTypa BAageHus,
II0AB30BaHUS ¥ PaCHOpPsDKeHNUs MPUPOAHBIMI pecypcaMi A0 CHX Iop He cpOpMUpoBaslack;
MMeIOTCsI MHOTOUYMCAEHHbIe HapyIIeH!s 3eMeAbHOI0, BOAHOIO, A€CHOIO U IPUPOA0OXPaHHOTO
3aKOHOZaTeAbCTBA KaK CO CTOPOHBI YaCTHBIX COOCTBEHHIKOB, TaK 11 CAMOIO TOCyAapCTBa.

Kaaccrueckast Teopust rpaXkgaHCKOIO IIpaBa IIpeAycMaTpuBaeT HaAWule B COAep KaHUU
IIpaBa COOCTBEHHOCTH MIpex NpasoMoUuii: 6AA0eHUsl, N0Ab306aHUs u pacnopsxenus. [IpyumennTeapHO
K HOBelJe O IIpaBe COOCTBEHHOCT! HapoJa Ha IIPUPOJHBIE pecypchl OKa3bIBaeTCs, 4TO He 6ce
mpu anemenma mozym 0vimo HenocpeocmeeHHo pearu3oéansvt coocmeennuxom (napodom). Tax,
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Hapo/ He BIIpaBe HI B KAKOM CAy4ae pacIopsiKaThcs, T.e. peliaTh 0pUANIecKyIo cyAbOy TaKmx
IIPUPOAHBIX peCypCoOB, KaK Heapa, Aeca, BOAbl, PaCTUTEeAbHBIN U KMBOTHBIN MUP €CTeCTBeHHOTO
IIPONMCXOKAEHMS, KaK 1 He AeTaAM30BaHHbIMU Ha ITpaBe COOCTBeHHOCT) 3eMeAbHBIMY yJacTKaMM,
HeCMOTp:I Ha AeKAapupoBaHue IIPUHaAAeKHOCTY X HApOAY Ha IIpaBe COOCTBeHHOCTH Ha YpOBHe
OcnoBHOTO 3aKOHa.

Hapoay Kasaxcrana s rpex mpaBoMounii COOCTBeHHIKA ITIPUHaAAe3KaT TOABKO IIPaBOMOY IS
BAaAEHIS Y TI0Ab30BaHMS IIPUPOAHBIMU peCcypcaMi Ha TepPUTOPIUI CBOETO roCyAapcTsa. B amom
3aKArouaemcs nepeas u3 ocobenHocmerl maxKozo 6ewyHOZ0 NPaea, Kax npaeo cobcmeenHocmu
Hapoda Ha npupoonbvle pecypcot.

Crrenm¢uka 06beKTOB pacCMaTpUBaeMOro KOHCTUTYIIVIOHHOTO ITpaBa COCTONT Tak>Ke B TOM,
4TO HapO4, BIIpaBe I10Ab30BaTLCs IPUPOAHBIMU pecypcaMit, IpUHaAAeXKaIlluMM AI00bIM MHBIM
cyObekTaM Ha A1000M MHOM BeIIHOM IIpaBe: TOCyAapCTBY, (PU3MYECKUM UAU I0PUANMYECKUM
avnaM. [Tpu 9ToM moab30BanMe He IpUHaAAeXKalIMI eMY, T.€. 9y>KMMU yJ4acTKaMU ITPUPOAHBIX
pecypcoB 3adacTyi0O HeBO3MOXKHO 0Oe3 OcCyIecTBAeHUs IIpaBa BPeMEHHOIO BAaJE€HMS HTUMU
yJacTKaMm. B semeapbHOM 3aKOHOAaTEABCTBE 4AHHOE SBAEHIE Ha3bhIBAETCsl «IIPaBO HAXOXKAEHIISL
Ha Yy>KOM 3eMeABHOM YydJacTKe» (cTarbsa 68 «IIpaBo HaxoxaeHmMs (QU3NIECKOTO ANUIA Ha
Jy>KIX 3eMeAbHBIX ydacTKaX M IIpoxoJa uepes H1ux»). ITpaso Bogosabopa, Bogomos, KynaHms,
ppI00A0BCTBA M MHBIX BUAOB BOAOIIOAb30BaHMS HEe MOXKeT OBITh peaan3oBaHO 0e3 HaXOXKAeHI
Ha Oeperax BogoeMa I Ha CaMOil Boge, Oe3 yCTaHOBAeHUs CTallMOHApPHBIX AMOO BpeMeHHBIX
TeXHUYECKMX COOpy>KeHui1 u T.4. IIpaso cbopa aukopacTymmx pacteHunii, pa3perieHHOi OXOThI
He MOKeT OBITh peaan3osaHo 0e3 (pu3NuecKoro HaXOXXAeH!s B Aecax, Topax u T.II.

B amom yemampusaemcs emopas ocobeHHocmv npasa Hapoda Ha npupoodnvie pecypcot.

OaHMM 13 3HAYMMBIX MeXaHM3MOB peaAMu3alMy IIpaBa COOCTBEHHOCTM Hapoja Ha
IIPUPOAHbIE PeCYPCHI SAIBASETCA BO3MOXKHOCTL IPUOOPeTeHNs A0AM aKI[MI B yCTaBHBIX KaIllMTaAax
HalMOHAABHBIX KOMIIAHUM, BeJAIOIIMX DKCIIAyaTalyeil IIpUpPOAHBIX pecypcos. B oToit cBssn
MOHO TOBOPUTDL 006 eute 00O ocobennocmu npasa cobcmeennocmu Hapoda Ha npupodHbvle
pecypcor kax 0co00z0 6uda 6ewyHoz0 npasa, Komopoe, Ha HAUl 632A510, 6 OMAUYUe Om 0Oujux
NOAONeHUTl, MOXem Umemo He MOAbKO 6euyHblil, HO U 00A3ameAbcmeeHHbLIL XapaKmep.

Tax, ITocranosaennem Ilpasurteanctsa PK 8 2011 r. 6512a yTBep>kaena [Iporpamma BriBoga
naketos akuuit Ponga «Campyk-KaspiHa» Ha priHOK mennbix Oymar (IIporpamma «Hapoanoe
IPO»; yrpatnaa cuay 5 mions 2016 r.). Ilporpamma Oplaa HampabaeHa Ha paclipejeleHne
AOXOJ0B OT HallMIOHAaAbHBIX IIPUPOAHBIX OOraTCTB MeXKAY T'pa’kdaHaMU CTPaHbl, 40/AXKHa Oblaa
CII0COOCTBOBATL POCTY MX 04arococTosHMs, 0AarococTosHus Bcero rocygapcrsa. OgaHaxko B
Ho:s0pe 2015 r. gaHHas mporpamMma Oblaa yrpasAHeHa.'”

ITpesuaent Pecriy6ankn Kaszaxcran K-K. K. Tokaes noguepkmusaa: «Caeayet BO300OHOBUTD
nporpammy «Hapoanoe IPO», peaamsys akium B HepByloO odepeab (PU3NIECKUM AUIAM —
rpaxganam Kasaxcrana. HeoOxoammo, 4ToObI KaXKABIN Ipa’k4aHUH HaIlell CTpaHbBl MMea
BO3MOXKHOCTB ITOAYYNTh YaCTh HAITMOHAABHOTO OoraTcTsa»'!. OgHaKO STOT aCIIeKT IIPaKTUIeCKO
peaausanuy mpasa cOOCTBEHHOCTU HapOAa Ha IIPUPOJHBIE PeCypCHl ellle He I10AY41A IIPOKOTro
IIpUMEeHEeHNs.

O0s3aTeAbCTBEHHBIN XapaKTep IIpaBa COOCTBEHHOCTM Hapoja Ha IPUPOJAHBIE PeCypChl
00yCAOBAEH TeM, UTO peaamn3als HapOAOM AaHHOTO IIpaBa MOXKeT OCYIIeCTBAATHCS He TOAbKO
HeITI0CPeACTBEHHO, HO M OIOCPeA0BAaHHO, YTO AOIOAHUTEABHO OTAMYAeT paccMaTpuBaeMylo
KaTeropmio OT MHBIX BUAOB BEIIIHBIX ITPaB.

[ToaaraeM, 4YTO UMBUMAM3OBAHHbIE METOALI peaAM3alluy IIPaBOMOYMII BAAACHUSA U
I10AB30BaHNS IPUPOAHBIMIY peCypcaMy y JaCTHBIX COOCTBEHHMKOB ITOKa e1rle He cpOPMIUpPOBaHbI,
KaKk OTMeyaloCh BBIIE, B CBA3M C OTHOCUTEABHO HeOOABIIMM CPOKOM HpUMeHeHNs

Y06 yrBepskaenuu [IporpaMMbI BEIBOJa TTaKeTOB aKI[UiT JO9ePHUX U 3aBUCUMBIX OPTaHU3alINI aKIIMIOHEPHOTO
obrectsa “®oH/ HarmoHaAbHOTO Oaarococtosam: “Campyk-Kasbina” Ha phIHOK 11eHHbIX OyMar. ITocTanosaenie
ITpasureancrsa Pecriybamkn Kasaxcran ot 8 centsaOps 2011 roga Ne 1027. YTpaTtnao cuay IocTaHOBAEHMEM
ITpasureanctsa Pecrrybankn Kasaxcran ot 5 mioas 2016 roga No 395 [Daexrponnssni pecypc]. URL: http://adilet.
zan.kz/rus/docs/P1100001027 (Aarta obparrenyst 11.06.2023)
Thttps://kapital.kz/finance/93045/sleduyet-vozobnovit-programmu-narodnoye-ipo-prezident.html
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3aKOHOJAATeAbCTBA, OTCYTCTBUMEM CPOPMMUPOBAHHOIO IIOAOXKUTEABHOIO OIIBITa U B 9TOM
KpoeTcs caeAyiomjas U3 npoOaeM peaan3aliiy IpaBa COOCTBEHHOCTM HapoJa Ha IPUPOAHbIe
pecypcol. Peus 1moiigeT 0 mpoTUBOpeUNsX B IPaKTHUKe IIPUMMEHeHNs 3aKOHOAaTeAbCTBA O IIpaBe
COOCTBEHHOCTM U MHBIX BEIIHBIX IpaBaX Ha MPUPOAHBIE Pecypchl B aclekTe HecoOAIAeHus
3aKOHOJATeAbCTBAa CAMMMU YaCTHBIMY COOCTBEHHMKAMU U 3eM/e-/1ec0-/BOA0I0Ab30BaTeAsIMI.

Ilo HamemMy MHeHMIO, ewje 00HOU ocobeHHOCmbIO npaséa cobcmeeHHOCcmU HApoda Ha
npupoonvie pecypcot kax 0co60z0 6ewynoz0 npaea A6Asemcs npaso Ar000z20 paxoanuna
€60000H0 npoxodumv, npoesxkamov uepes NpupooHvie YU4ACMKU, NpUHAOIAexKawue Ha A000M
MUMYALHOM Npase UHLIM AUYAM, 6 MOM UUCAe 20cydapcmey; IpaBo BOAOIIO:, BOA03abopa,
AOCTyIIa K eCTeCTBeHHBIM BOAOeMaM, cOopa OOIeAOCTYIIHBIX pacTeHNii, A00bIYN pa3pereHHbIX
SKMBOTHBIX; IIPAaBO HAXOXKAEHIS Ha TAKUX TEPPUTOPUSX B TYPUCTUIECKIX, ITPOTYAOUYHBIX M MTHBIX
AWYHBIX IleasaX. B mmoarsepskaenune npusegeM HopMy cratbit 16 Boanoro xogekca PK: «1. Bee
BOAHbBIe OOBEKTHI SIBASIOTCA OObeKTaMM OOIIero moAb30BaHMs, €CAU MHOe He IPelyCMOTPeHO
3akoHOgaTeabcTBOM Pecriybamkm Kasaxcran». B ®ToM Takke mposBAseTcsl OOCpeAOBaHHBIN
XapakTep peaAmusaly Ipasa COOCTBEHHOCTM HapoJa Ha IPUPOAHbIe pecypchl (IOMIMO IIpaBa
Ha II0Ay4eHne 40An goxoda nocpeactsom IPO).

3emeapHble yyacTKy B Kazaxcrane MOryT mprHaaaexKaTh rOCy4apCTBY U HEIOCy AapCTBEHHBIM
cyObeKTaM Kak Ha ITpaBe COOCTBeHHOCTM, TaK I Ha BeIIIHOM ITpaBe IIOCTOSHHOTO AM00 BpeMeHHOTO
3eMAer104b30BaHnsl, apeHAbl. OgHaKO 13 OTKPBITBIX CPeACTB MacCOBOI MH(pOPMaIUN 40BOABHO
9JacTO CTAHOBATCS M3BECTHBIMM (PaKThHl Ilepejady B YaCTHYIO COOCTBEHHOCTh OTAEABHBIX AMNI]
OTPOMHBIX Y4aCTKOB TOCY 4aPCTBEHHBIX, T.€. HAPOAHBIX IIPUPOAHBIX PECYPCOB, 4a>Ke B 3aI10BeAHbBIX
1 0cobO oxpaHseMbIX 30Hax. HecMOTps Ha BHeceHHBIe M3MEHEHN: B 3aKOHOAATEABCTBO O
Ipase COOCTBEHHOCTM HapoJa Ha 3eMAM OXPaHIeMBIX IPUPOAHBIX TEPPUTOPUII U 3alpeTe
X OTYyXJAeHusd, Takas mnpakTuka B Kasaxcrane mpogoaxaerca Ilpucymiee JoHBIHe
9yBCTBO 9i(OpUM OT MOAYIeHMsS] TUTYABHOTO BAajeHUs, I0Ab30BaHUA (M PaCIOPsKeHMs -
AAsl 3eMeAbHBIX YJacTKOB) NPUPOAHBIMIU pecypcaMy IPUBOAUT K (POPMUPOBAHMIO UyBCTBa
Oe3rpaHMYHOCTY MMYIIECTBEeHHLIX IpaB y o0JajdaTeleil y4acTKOB IPUPOAHBIX PeCypcos.
Mexxay TeM cyObeKTUBHOE IIpaBO COOCTBEHHOCTU HEPa3pPBIBHO BKAIOYAET B ce0s1 1 005A3aHHOCTI
COOCTBEHHIIKA, a TaK>Ke ITPelyCMOTPeHHBIe 3aKOHOJaTeAbHBIMY aKTaMU 3aIIPeThl ¥ OOsI3bIBaHMSL.

Tax, B cr. 6 Koncrurynum PK mpegycMoTpena mmrepaTuBHasi HOpMa O TOM, 4TO:
«CobcTBeHHOCTH 00s13bIBaeT, I10Ab30BaHMe €10 4015KHO OAHOBPeMEeHHO CAY>KUTh OOIIleCTBEHHOMY
Oaary» (1.2). B I'paxganckom kogekce PK koncturynmonnass Hopma 00 0Os3aHHOCTSX
COOCTBEHHIKa KOHKpeTU3MpoOBaHa cAelylomuM oOpa3oM: «B caydasx, Ha ycaoBUsAX U B
npejeaax, IpeAyCMOTPEHHBIX 3aKOHOAAaTeAbHBIMM aKTaMM, COOCTBEHHMK OOsI3aH AONYCTUTD
OrpaHMYeHHOe I104b30BaHMe ero MMYIeCTBOM ApyrumMm aurjamm» (1.6 cratem 188 I'K PK).
AHaa0THYHBIe HOPMBI COAEPKaTCs U BO BCeX OTPacAeBbIX 3aKOHOJaTeAbHBIX aKTaX O IPUPOAHBIX
pecypcax. Hanipumep, B coorserctsuu c¢ 1.2 cratby 23 Bognoro kogekca PK kaxxapiii Mmoxer
I10Ab30BaThCs BOAHBIMU OObeKTaMI OOIIero I0Ab30BaHNs.

B coorsBerctBun ¢ Hopmamu crateu 265 I'K PK aumo, He sABasIOnieecs coOCTBEHHIKOM,
HO BAaJelolllee MMYIIeCTBOM Ha MHOM, KpOMe IIpaBa COOCTBEHHOCTM BeIIIHOM IIpaBe, BIIpaBe
3aIluIaTh CBOM BeIllHbIe IIpaBa TeMI Ke criocobamMi, Kak ¥ COOCTBEeHHMK (CTaTby 259-264). D10
UCK O IIPM3HAHUM BEIIHOTO IIpaBa, BUHAMKAIIMOHHBIN 1 HeraTOpHBIN 1ckn. boaee Toro, Takoe
AUIIO MMeeT IIPaBOo Ha 3allUTy ero BAaleHus TakXKe IIPOTUB CAMOIo COOCTBeHHMKA.

Kax Bmamm, rpaxkgaHckoe u MHOe OTpacAeBoe 3aKOHOAATeALCTBO COACPIKUT HOPMBI O
criocobax peaamu3aly ¥ 3alJAThI IIpaBa COOCTBEHHOCTM U MHBIX BELIHBIX IIPaB, B TOM 4lCAe U
Ha IIpUPOJHbIe pecypchl, HbIHe IIpUHaAAeXallye Hapoay.

Vndopmanusa n3 oOMeAOCTYIHBIX IMCTOYHMKOB €XXeAHEBHO IONOoAHseTCa (daKTaMu
O CHUCTEeMHBIX HapyLIeHMSX IpaBa Hapoda Ha HPUPOAHBIE PeCypchl He TOABKO CO CTOPOHBI
rocyjapcrsa, HO 1 B 00ABIIeNi CTeIlleH) MMEeHHO CO CTOPOHBI YaCTHBIX COOCTBEHHIMKOB M
AeraabHBIX IIOAb30BaTeAel yyacTKaMy IIPUPOAHBIX pecypcoB. Tak, 10Ay4us rocy4apCTBeHHBIN

123akoHn Pecrrybanku Kaszaxcran or 7 nioas 2006 roga «O6 0cob0 oxpaHseMbIX ITPUPOAHBIX TeppUTOPIIX». https://
adilet.zan.kz/rus/docs/Z060000175_
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AKXT Ha TpaBO COOCTBEHHOCTM WAU 3eMAeI0Ab30BaHM:A/apeHABl, BOAOIOAL30BaHIL,
A€CONO0Ab30BaHNs BAajeAell 3a4acTyl0 OropakmupaeT TeppUTOPUIO, YeM 3aTpyAHseT AOCTyIl
APYTUX AUI] K CBOMM >KMAMIIIAM, IIPOU3BOACTBEHHBIM OOBLeKTaM, K BoJe, K OOIe 0CTyITHBIM
Aas coopa rpmubam, Arogam, Aosae puIOBI U T.A4."° B ceAbCKOV MeCTHOCTM MeCTHBIe aKMMaThl
IIPeAOCTaBASIOT 3eMeAbHbIe YJ4aCTKI BOKPYT CeA€HUN YaCTHBIM AMIIaM 1104 pa3ANdHbIe Hy>KABI,
HO He yCTaHaBAUBAIOT IIyOAMYHbIE CePBUTYTHI 445 IIPOTOHA CKOTa XKUTeAell Ha IlacTomuIa 1
Aas yunbIX neaeit. [IpegocTapasis seMeabHbIe y4acTKM Ha Oeperax BOJOEMOB, aKIMaThl TakXKe He
yCTaHaBAMBAIOT MyOAMYHbBIE CEPBUTYTHI 4451 OOecIiedeHNs IIpoXoJa 1 IIpoe3ja Hapoja K CaMOMY
BogoeMy. HegasHo Ob1411 011y0.AMKOBaHbI BUAEOKaAPbl 00 yCTaHOBAEHMY BRICOKMX 3aD0POB gaxke
y Oeperos Kacnimrickoro mopsi.

Taxum 06pa3zom, MBI TIOAOLIAY K CYTH eIlle OAHOI IIPOOAeMBbI - HTO ITOCTOSHHOE HapyIlleHue
COOCTBEHHUKaMIU I I10Ab30BaTeAsIMU IPUPOAHBIX PeCcypcoB IIpaBa OTPaHMYEHHOIO I1eAeBOTO
UICIIOAB30BaHUS VX UMYIIECTBA APYTMMU AMIIaMI, Ha3bIBa@MOe C 4PeBHIX BDEMEH «CePBUTYT».
IIpaBo cobctBenHocTn Hapoga Kasaxcrana Ha BAadeHMe U II0Ab30BaHUE IPUHAaAAeKallVIMU
eMy IPUPOAHBIMU pecypcaMiy HapyIlaeTcs MMEeHHO 13-3a HapyIIeHNs er0 CepBUTYTHRIX ITpaB
AOCTyma, T.e. IIPOXOJ4a, IIpoe3a K NPUPOAHBIM pecypcaM, KOTOpble AOAXKHBI 3alllUIaThCs
HapaBHe C IIpaBOM COOCTBEHHOCTH, B TOM UMMCA€e I OT CAMOIO COOCTBeHHMKa.

Tax, myOamdynble CepBUTYTHI yCTaHABAMBAIOTCSA AMOO B MHTepecax HeoIlpeeAeHHOIo KpyTra
aut, Anbo B M0OAB3Yy OlpegeleHHOro auna. Ilpaso Hapoja Ha MHoOAb30BaHMe IPUPOAHBIMU
pecypcamMiy, HaxXOASIIMMMCA B 3aKOHHOM BAaAeHUM APYTUX AW, OTHOCUTCS K ITyOAMYHBIM
cepBUTyTaM B MHTepecax HeolpeJeleHHOTO Kpyra AuI, U SBASeTCs oOpeMeHeHMeM IIpaBa
COOCTBEHHOCTM ¥ MHBIX BEIIIHBIX ITPaB APYTux Auil. «ITpaBoBoii pesxum 1myO0AMIHOTO CepBUTYTa
B MHTepecax HeolpeJeJAeHHOTO Kpyra AMIl oIpeJjeasieTcs HOpMaMi IHyOAMYHOTO, a He
9JacTHOTO IpaBa; MyOAMYHEBIN CePBUTYT B MMIIEPAaTUBHOM IIOpsAAKe HajleAseT BCeX U KaXKAO0To
BO3MO>KHOCTBIO OTPaHMYEHHO I10Ab30BaThCs 9y KM YaCTHBIM 3€MeAbHBIM y4acTKOM, 3a4acTyiO
Heccpouno u HecriaaTHO» .

Tax, nopmamu 3emearHoro kogekca PK mmriepatuBHO ycCTaHOBAEHO, 4TO B cCAydYasix,
npegycMoTpeHHbIX KogekcoM M MHBIMU 3aKOHaMM, COOCTBEHHMK MAM 3€MAeN0Ab30BaTeAb
00s13aH IIPeAOCTaBUTh 3aMHTEPEeCOBAHHbBIM ANIIaM IIPABO 02PAHUUEHHO20 4eAeB020 OALI0BAH UL
IpUHaAAeXallM eMy 3eMeAbHBIM ydacTKoM — cepBuTyT (cT. 67 3K PK). Anasornmuneie HOpMbI
3aKkperniaeHsl B /lecHoM u Boanom Kogekcax. 9To u ecTh 0O4HO M3 IIPOABAEHNII IIpaBa Hapoja Ha
IIpUPOAHbIE PeCcypchl, HOCAIee OIOCPeAOBaHHBIN XapaKTep: IpaBoO BAaJeHUs U I10Ab30BaHNS
Aecami, BO4aMM, pacTUTEABHBIM U JKMBOTHBIM MUPOM IIyTeM IIPOXOJa, Ipoe3ja U T.A. 4yepes
gy>K1e 3emeapHble yuacTku. [Ipupoansie BogoeMsl (peku, o3epa, MOpsl), Aeca, a TakXKe Heapa He
MOTYT HaXOAUTLCS B YaCTHOM COOCTBEHHOCTI.

[Ipu 5TOM CepBUTYT MOKeT BO3HUKATh U3 pa3AMYHBIX OCHOBaHUI: HEIIOCPeACTBeHHO M3
HOPMAaTMBHOTO IIPaBOBOTO aKTa; 3 40TOBOPa; U3 aKTa MECTHOTO MCIIOAHUTEABHOIO OPraHa;
U3 pemenus cyga u T.4. (.2 cr.67). OTka3 B Ipe40oCcTaBAeHUN CePBUTYTa MOXKeT ObITh OCIIOPeH
B Cyae0HOM IopsijKe.

Cratpsa 68 3K PK 3akpenseT mpaso Hax0XAeHMsI PU3MIeCcKOTO ANITa Ha He 3aKPBITHIX A1
00111ero 40CTyIa 4y KMX 3eMeabHBIX y9acTKaxX ¥ IPaBo MIPpOX0Ja yepes HUX, eCAU 3eMeAbHBI
Yy4acTOK He OTOPOXKeH MAM eCAM MHBIM CIIOCOOOM He 00O3HayeHO, YTO BXOJ Ha y4dacTOK 0Oe3
paspemenus He gomyckaercsa. Ho mpobaema cocTouT B TOM, YTO YacCTHble COOCTBEHHUKM U
3eM/ero0Ab30BaTeAll MMEHHO 3allpellaloT APYIMM AUIlaM HaXOAUTHCS Ha BBIAEAEHHBIX UM
y4JacTKax, IPOXOAUTD U IIPOE33KaTh Yepe3 HMX, IIPOTOHATD CKOT, II0Ab30BaThCA BOAOV 445 AMIHBIX
HY>X/; BBOAAT He3aKOHHYIO I14aTy 3a IIPOX0J, U IIpoe3/ K HapOAHBIM IPUPOAHBIM pecypcam 1 3a
HaxO>XKAeHNe Ha TePPUTOPUM A€COB, TOP, BOAOEMOB I T.A,.

Kax ormeuyeHo Bplllle, 3aKOHOJATeALHO MeXaHU3MBI peaau3aliiy IIpaBa Hapoja Ha
I10Ab30BaHle MIPUHAAAeXal[VIMI €My HbIHe IIPUPOAHBIMU pecypcamMi IpeAyCMOTPEHbI Iy TeM

BCriopHbIit Bonpoc: 3axsat nAu 3amuta? https://zhaikpress.kz/ru/news/spornyj-vopros-zaxvat-ili-zashhita/
“KpacHosa T.C. CyObeKkTuBHbIE IIpaBa B CBeTe OOHOBAEHHBIX HOPM O IIyOAMYHEIX cepBuTyTax //Teopermdeckas u
NpuKAajHasA I0pucnpyennys. https://www.taljournal.ru > article » download
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yCTaHOBAEHMSI HyOAMYHBIX CepBUTYTOB, T.e. OIIOCpPeAO0BaHHO. [lyOauuHble cepBUTYTHI
MOIYT yCTaHaBAMBATLCA B CAydasX, €CAM 9TO HeoOXO0AUMO Aasi oOecriedeHNsI MHTepPeCcoB
rocyZapcTsa 1 MeCTHOTO HaceAeHWsI AU LeAel IIPOBeAeHIS pa3BeAKM IT0Ae3HbIX MICKOTIaeMbIX
UAV Te0AOTUMYECKOIO M3y4eHUs, 0e3 M3BATISA 3eMeAbHBIX ydacTKoB (1.4 crateu 69 3K PK), To
ecTb B IIePBYIO ouepeab ollpejeleHbl MHTepechl Hapoaa («MeCcTHOTO HaceaeHIs »).

Boaee Toro, cepsutyThl, BO3HMKAIONIMe Ha OCHOBaHWUI HOPMAaTUBHBIX ITPABOBLIX aKTOB, He
I10AA€e3XKaT roCyAapCTBEHHOV permucTparimn.

[IpoGaemel OIOCpPeAOBaHHOTO MeXaHNM3Ma peaAu3allu IpaBa HapoJa Ha BAajeHMe U
I10Ab30BaHe IPUPOAHBIMU pecypcaMy PacCMOTPUM Ha IIpUMepe IIpaBa MeCTHOTO HaceAeHus
Ha IIPOTOH CKOTa Ha eXXeaHeBHbIe nacronma. Tak, 3akonoM PK «O mactonmax»" n TumossiMn
IpaBUAaMM BbIIlaca CeAbCKOXO35MCTBEHHBIX JKMBOTHBIX IIPEeAYCMOTPEHO, 4TO IIpeAOCTaBAeHNe
IacTOMI A4S BBIIIaca KMBOTHBIX MECTHOTO HaceAeHUsI OCYILIeCTBASIeTCs pelleHNsIMI aKMOB B
cootsercTBuu ¢ [1aarmom 1o ynpasaeHnIo nacTouIaMm 1 ux Ucrnoab3osanuio. [laan apasercs
HOPMAaTMBHBIM IIPAaBOBBLIM aKTOM, YTBep>KJaeMbIM MECTHBIM IIpeACTaBUTeAbHBIM OpTaHOM Ha
1-2 roga. ITpu sTOoM [1aan 40aKeH coaepKaTh CBeAEHI: O CEPBUTYTaX AAs IIPOroOHa CKoTa.'®

Hamu BEIOOpOYHO M3ydeHBI AeCATKY pellleHNI pailOHHBIX MacAnXaToB pecityOanku 3a 2020-
2023 roapr «O06 yrBepkaenun Ilaana mo ynpapaeHMIO macTOMINaMM M MX MCIIOAB30BAaHUIO».
IIpu sTOM BO BCex paccMoTpeHHbIX [[1aHax KOHCTaTMPOBAHO, UTO «B «MAKOM-M10>... C€ABCKOM
OKpyTe CepPBUTYTHI 4451 IIPOTOHA CKOTa He YCTaHOBAEHbI»."”

B pesyabraTe >KmMTeAM HaceAe€HHBIX ITyHKTOB, MMeIOIUe AOMAIllHUII CKOT, He UMeIOT
BO3MOXKHOCTM TI0Ab30BaThCsl YCTaHOBAGHHBIMM A4Sl BbIIlaca IIaCTOMIIAMM, BBIHY>KAEHBI
3a0MBaTh CKOT U Mepee3KaTh B Topoga AMOO MOKyIaTh MACOMOAOYHbIE TPOAYKTHI BTPUAOPOTra.
DTO BeAeT K CHVUDKeHMIO YPOBHS JKM3HU 3HaYMTeAbHON 9acT HapOAa U BBI3BIBAET €CTeCTBEHHYIO
HEYA0BAeTBOPEHHOCTh YPOBHEeM JKI3HI, HeBeple B CUAy 3aKOHa.

Bormpoc o nipaBe Hapoaa Ha HeApa B paMKax HAaCTOSIIIEN CTaThby He pacCMOTPEH, ITIOCKOABKY
TpeOyeT caMOCTOsITeAbHOIO TAyOOKOIO 11cCAeA0BaHA.

3akaouyeHme

Takum oOpasom, Halle KpaTKoe McCAeAOBaHNe II03BOAseT IMPUITU K BBIBOAY O TOM, 4TO
IIpaBo COOCTBEHHOCTM HapoJa Ha MPUPOJAHBIE pecypchl IpeJcTaBaseT coOOM OCOOBIN BuA
BeIITHOTO IIpaBa, OTAMYAIOINIICA TaKUMU IIpU3HaKaMM, Kak:

1) Hapoa kak coOcTBeHHUK 004ajaeT TOABKO IPaBOMOYMSAMM BAAA€HUs U ITOAB30BaHIS
IPUPOAHBIMI pecypcaMit; IIPaBo paclopsKeHUs IPUPOAHBIMU pecypcaMyl (KpoMe 3eMeAbHbBIX
Y4acTKOB Ha IIpaBe COOCTBEHHOCTI) Y HapoJa OTCYTCTBYeT;

2) Hapog BIIpaBe I10Ab30BaThCs HPUPOAHBIMU pecypcaMyl, HpMHajAeXXalluMU AOOBIM
VHBIM CyObeKTaM Ha AI000M MHOM BeIIHOM IIpaBe, OIOCPeAOBaHHBIM CIIOCOOOM; IPU DTOM
I10Ab30BaHMe YY>KMMM ydacTKaMl IPUPOAHBIX PecypcoB 3adacTyl0 HeBO3MOXKHO 0Oe3 IpaBa
BAaAeHVs MU (HaXOXKAeHNS Ha HIUX);

150 nacroniax. 3akoH Pecriyoankn Kasaxcran ot 20 ¢pespaast 2017 roga Ne 47-VI 3PK https://adilet.zan kz/rus/
docs/Z1700000047

TuroBbIe TTpaByAa BBIIIaca CeAbCKOXO3AVICTBEHHBIX KUBOTHBIX. Y TBEpP>KAEHBI ITpMKa3oM MIHICTpa ceabCKOTO
xozsiicTsa Pecrrybamkn Kasaxcran ot 29 anpeas 2020 roga Ne 145. https://adilet.zan.kz/rus/docs/V2000020540
706 yrsepxaennn I1aana 1o yrpaBaeHMIO MacTOUIAMU U MX MCII0Ab30BaHMIO 110 Illaakapckomy paitoHy Ha
2021-2022 roap1. Permenne Illaakapckoro paitoHHOIO MacAmxara AxTI00MHCKOM 00aacTu ot 15 cenTs10ps1 2021 roaa
Ne 105. https://adilet.zan.kz/rus/docs/G21CM00105M; O6 yTsep:xaennn I1aana 1o yrpasaeHNIO IacTOUIIaMU 1
X MICII0AB30BaHNIO 110 MepkeHckomy paiioHy Ha 2022-2024 roapr. Pemtenne MepkeHCKOTo paiioHHOTO MacAuxara
JKambrrackoit obaactu ot 27 ampeas 2022 roga No 25-4.  https://adilet.zan.kz/rus/docs/G22GF00254M; O6
yrBepAernn I1aaHa 110 yrpaBAeHMIO ITaCTOMIIAMM 1 MX MUCIIOAb30BaHMIO. PertieHne YAbITayCKOro paifOHHOTO
Macamxata obaactu Yaertay or 24 mas 2023 roga Ne 17. https://adilet.zan.kz/rus/docs/G23HE00017M; O6
yTBepxAerny I1aanHa 1o ympaBaeHMIO TacTOMIaMM M MX MCIIOAB30BaHMIO 10 KereHckoMy partony Ha 2023-
2024 roapl. Pemenne KereHnckoro paitoHHOro macamxata AAMaTHHCKOI 06aacTy oT 26 Aekadpst 2022 roga No
45-151. https://adilet.zan.kz/rus/docs/G22DT45151M; O6 yTBep>KAeHUMU I11aHa I10 YIIpaBAE€HUIO MacTOUIaMU U
uX ucroabzosannio Ha 2020-2021 roaer 1o 3aricaHckoMy paiioHy. Perrenne 3aiicaHCcKOro palioHHOIO MacAuxaTa
Bocrouno-Kasaxcrarckoit obaactu ot 26 uiorst 2020 roaa Ne 56-4. https://adilet.zan.kz/rus/docs/V20VK007303
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3) mpaBoMOUNs BAaJeHNs U ITOAB30BaHNS Hapoja MPUPOAHBIMU pecypcaMM 3aKperlAeHbl
3aKOHOM B (pOpMe yCTaHOBAEHWs ITyOAMIHBIX CEPBUTYTOB; peaAn3yIOTCs OIOCPejOBaHHO, B
9TOM yCcMaTpuBaeTcs 00s13aTeAbCTBeHHBIN XapaKTep ITPaBOOTHOIIEHNS KaK IIPpaBo TpeOoBaHu:
HapoJa M COOTBETCTBYIOAsI eMy OOs3aHHOCTD MHBIX AMII;

4) mpaBO COOCTBEHHOCTH HapOAa Ha IPUPOAHbIE PeCypChl HOCUT TakKe 00s3aTeAbCTBeHHBII
XapakTep B BUJe IIpaBa TpeOOBaHNS BO3ME3AHOTO IIpejoCTaBAeHNs eMy IIpaBa Ha IT0AydeHue
A04e¥ OT AOOBIYM M MCTIOAB30BaHNS IIPUPOAHBIX PECYPCOB.

JaabHeiinme 1CcAe40BaHNA MOTYT ITO3BOAUTH YYEHBIM BBIABUTH U VHBIE OCOOEHHOCTHU
paccMaTpuBaeMoro Ipasa.

IIpoOGaemaMm B TpaKTUYeCKON peaamsaliuyi KOHCTUTYIIMOHHON HOBEAABI O IIpaBe
COOCTBEHHOCTM HapoAa Ha IMIPUPOAHBIE PeCypCHI ABASIOTCS:

- 3aKOHOJaTeAbHbIe KOAAM3NUY MeXAy MHCTUTYyTaMU IIpaBa COOCTBEHHOCTH HapoJa U IIpaBa
roCyAapCTBEHHOI COOCTBeHHOCTI Ha IIPUPOAHBIE Pecypchl;

- OTCYTCTBUE B IOPUANYECKON AOKTPVHEe Hay4HBIX MCCAeJ0BaHMII O HOBOM Buje/rioABuje/
¢opme mmpasa coOCTBEHHOCT;

- HapyIIIeHNs yIIOAHOMOYeHHBIMI OpraHaMI 3aKOHOJaTeAbCTBa O MPUPOAHBIX pecypcax B
9acTV He3aKOHHOTO MPeAO0CTaBAeHNs X Ha TUTYABHOM BAaAeHU;

- HapyIIeHNs TUTYAbHBIMU BAaJeAbllaMI 3aKOHO4aTeAbCTBa O IPUPOAHBIX pecypcax, B TOM
qrIcAe HapyIIeHNs CepBUTYTHEIX IIPas;

- HeA0CTaTKM AeATeAbHOCTV MeCTHBIX OPTaHOB FOCYAapCTBeHHO BAACTH TPV PeTy AN POBAHII
0O0ITIeCTBeHHBIX OTHOIIIeHMIT B cepe peaansanuy IIpaBa HapoJa Ha IIPUPOAHbIE PeCypCHI.

Takum o0Opas3oM, peaabHOCTh DKOHOMMYECKMX IIpaB COLMyMa sBASETCA IIOKasaTedeM
9P PEeKTUBHOCTY HKOHOMUIECKON IOAUTUKM TocyjapcTsa. Ho KoHCTUTYIIMOHHas HOBeaAda
0 mpaBe COOCTBEHHOCTU HapoJa Ha IIPMPOAHEBIe pecypchl ellle He peaAn3oBaHa Ha IIPaKTUKe,
IIOCKOABKY OTCYTCTBYIOT YeTKUe MeXaHU3MBI ee BHeJpeHNs, CODAI0AeHNs U 3alUThl JaHHOTO
IIpaBa HapoJa.
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C.K. Uapoimesa
Magsut Narikbayev University, Acmana, Kasaxcman

Ka3akcTaH XaaKbIHBIH TaOUFM pecypcTapfa MEHIIK KYKbIFbI TYPaabl KOHCTUTYIIMSIABIK
HOBe/AJaHBIH XKYy3ere acbIpbIAybl

Anpatna. Maxkaasaga Kasakcran Pecrybamkaceineiy KoncrutynmsceiHga OekitiareH TaOurn
pecypcrapFa XaABIKTBIH MEHIIIK KYKBIFBIHBIH KYKBIKTHIK KBaAM(UKAITUACH KoHe Oy KYKBIKTHI ic >Ky3iHae
JKy3ere acelpy Mocededepi TaakblaaHaabl. Ocbl MakcaTTap4a >KaHa CaHaTTaFbl MEHIMK KYKBIFBIHBIH
cyObeKTiZepi MeH OOBeKTiZepiHe KaTBICTBI Mocelelepre TeOPMABIK TaaAdy >Kacalabl, CaladblK
3aHHaMaAblK aKTidepre KOHCTUTYLMAABIK >KaHAIIbIAABIKTHI €HTi3y MaceJedepi >KoHe OChl cada/arbl
3aHIIBIFapYIIBLABIK, KBI3SMETTErl 3aHHAMAaHbI JKY3eTe achlpyfa Ke4epri KeATipeTiH KeMImiAiKTep Taa4aHAbL.
XaABIKTBIH TaOUFYU pecypcTapra MEHIMIK KYKBIFBI aHBIKTaAABL.

Memnmik neciHig ©KiAeTTirin Taaaait OTBIPHII, OYA KaTeTOPVISTHBI MEHIIIK KYKBIFBIHBIH JKoHe JKaAIlbl
3aTTBHIK KYKBIKTHIH Oacka HblCaHAapbIHAH aXKblpaTa OTHIPBITI, MEHIIIK KYKBIFBIHBIH JKaHa KaTerOPUsChIHbIH
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Keiodip MaHBI3ABI Oeariaepi MeH cumaTTaMadapbl aHBIKTaAAbl; TaOuFM pecypcTaphbiHa XaAbIKTBIH MEHIIIIK
KYKBIFBI Oeariai Oip curiarramazapel Oap epekie 3aTTHIK KYKBIK peTiHAe allKbIHAaAaAbl.

Ocrpiran OaifaaHBICTBL, Oacka TyaAFradapra Tueciai Taburu pecypcrap ydackedepiH MaKcaTThl Typae
reJeHy KoHe IlaiijajaHy CepBUTYTTHIK KYKBIKTapBIH >KoHe Taburu pecypcrapAbl MalijadaHy HOTUKeCiHae
aAbBIHATBIH TaOBICTBIH Oip Geairin aay apKbplAbl XaABIKTBIH TaOWFM pecypcTapfa MEHIIIiK KYKBIFBIH icKe
achIpyABIH »KaHaMa dJici Maceaeaepi KapacThIpblaaAbl.

KopsIThIHABIAQ aBTOP KapaaFaH MacelelepAiH HOTV KeAepi OOMbIHIIA HAKTHI TY>KBIPEIMAAp JKacajbl.

TyitiH ce3aep: XaAbIKTLIH TabOuFM pecypcTapFa MEHIIK KYKBIFBI, MeMAEKeTTiK MEHIIIK, TaOuru
pecypcrapAblH TypAepi, XaAbIK, KYKBIK CyObeKTici peTiHAe, MeHIIIK MecCiHiH ©KiAeTTiKrepi, neaeHy >KaHe
IaiijaaaHy, epeKIle MeHIIiK KyKbBIFbI, 3aHAbl eAeHy, KOFaMABIK CePBUTYT, KOHCTUTYLMAABIK HOpMadapAbl
Ky3ere achbIpy.

S.K. Idrysheva
Magsut Narikbayev University, Astana, Kazakhstan

Implementation of the constitutional novel on the right of ownership of the people of
Kazakhstan to natural resources

Abstract. The article discusses questions about the legal qualification of the people’s property rights
to natural resources enshrined in the Constitution of the Republic of Kazakhstan and the implementation
of this right in practice. For these purposes, a theoretical analysis of issues about subjects and objects of the
new category of property rights was carried out, issues of implementing the constitutional innovation in
sectoral legislative acts were analyzed, and shortcomings in legislative activity in this area that impeded
the implementation of the people’s property rights to natural resources were identified.

By analyzing the powers of the owner, some essential characteristics and signs of a new category of
property rights have been identified, distinguishing this category from other forms of property rights and
property rights in general; The people’s property right to natural resources is defined as a special property
right that has specific characteristics.

In this regard, the issues of an indirect method of realizing the people’s property rights to natural
resources through the use of easement rights of ownership and use of natural resource plots belonging
to other persons and receiving a share of the income resulting from their use of natural resources are
considered.

In the Conclusion, the author made specific conclusions based on the results of the issues considered.

Keywords: people’s property rights to natural resources; state property, types of natural resources, the
people as a subject of law, powers of the owner, possession and use, special property right, title ownership,
public easement, implementation of constitutional norms.
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Legal and theoretical foundations of the digitalisation of crime
investigation

Abstract. With the rapid advancement of information technology and digitalization of society
comes an ever-increasing emphasis on understanding its legal and theoretical foundations in
crime investigation, specifically regarding digitalisation of crime investigation. This study is
dedicated to an in-depth exploration of this topic from both legal and theoretical angles that
cover its application within criminal proceedings.

Scientific research serves the dual purposes of evaluating existing legislation and theoretical
approaches regarding digitalisation of crime investigation processes as well as identifying
problems and suggesting ways to resolve them. Our primary areas of work involve studying
legal norms requlating use of digital technologies in criminal procedure and forensics
investigations as well as theoretical models of investigation.

Scientific and practical significance of this work lies in its in-depth examination of how legal
norms interact with technological capabilities for crime investigation purposes. Research
methods employed include legislation analysis, scientific literature reviews and real case
examples as well as expert interviews.

The main findings of this paper demonstrate that digitalization of crime investigation requires
not only technological innovations but also appropriate legal regulations and theoretical
justification of methods and approaches. Furthermore, conclusions were drawn regarding
further development of legal frameworks and theoretical concepts within this realm.
Keywords: digitalisation, digitalisation of investigation, crime investigation, innovations in
criminal process, criminal process, cyber forensics.

DOI: https://doi.org/10.32523/2616-6844-2023-145-4-73-82

Introduction

As information technology increasingly penetrates all spheres of life, digitalisation of crime
investigation has become both trendy and necessary in modern life. Due to rapid technology
development impacting law enforcement practices and significant research conducted within
cyber forensics fields, digitalisation remains a hot topic despite extensive solutions being
explored and attempted for legal/theoretical aspects.

In the Address by Kassym-Jomart Tokayev to the people of Kazakhstan “Kazakhstan in a
New Reality: Time for Action” the Head of State noted that “lawfulness and justice should be
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ensured by default. It should be remembered that people’s fates depend on mistakes in criminal
cases. It is important to ensure the stability of criminal and criminal procedural legislation...
The criminal sphere should be modernised along the lines of developed OECD countries. We
need a model that ensures timely protection of citizens’ rights and meets high international
standards” [1].

This article covers the digitalisation of crime investigation, with legal and theoretical
framework serving as its focus. The goal is to analyse existing legal norms and theoretical
approaches within this domain in order to identify problematic aspects, propose their removal
and propose possible remedies. Toward that goal, three tasks were set: studying current
legislation; reviewing scientific works related to digitalization in crime investigations; as well as
using comparative and analytic methods in order to measure effectiveness of existing practices.

This study proposes the hypothesis that strengthening legal and theoretical foundations for
digitalisation of crime investigation leads to improved efficiency and fairness in law enforcement,
thus contributing to its efficacy and fairness. Of significance is its comprehensive examination
of current legal/theoretical bases related to digitalisation investigations - providing a basis for
further study as well as practical implementation within this arena.

As global trends and Kazakhstani state aspirations towards digitalisation continue, issues
related to legal and theoretical foundations of crime investigation by using modern technologies
are of increasing significance. Although significant progress has been achieved through cyber
forensic research efforts in Kazakhstan, several aspects regarding modernizing criminal justice
remain open questions.

The significance of this work lies in its comprehensive examination of legal and theoretical
aspects related to digitalisation of investigations in Kazakhstan, making a substantial contribution
towards strengthening Kazakhstan’s legal system while acting as a basis for further study in this
area.

Research methodology

This study draws upon analysis of an extensive collection of materials, encompassing legal
acts from Kazakhstan as well as international documents; scientific publications in law, forensics
and IT; reports and analytical data regarding crime investigations using digital technologies; as
well as reports and analytical data regarding investigations using these technologies for crime-
fighting purposes. Qualitatively the materials include legal acts and international documents
while quantitatively they consist mainly of scientific papers as well as legal acts.

As part of their investigation of this topic, this research used various research methodologies:
document analysis, comparative analysis, qualitative analysis and expert interviews.

Analysing legal documents requires studying and interpreting legislation and regulations
related to digitalisation investigations. As part of the research, comparative analysis methods
were utilized. This involved comparing Kazakh legislation with international standards and
practices related to digitalisation of investigations.

As part of our investigation, qualitative research analysis techniques were employed as well,
such as content analysis methods to review scientific publications, reports and expert opinions.
As part of my study of this research topic, the method of expert interviewing was of particular
relevance; this involves conducting interviews with professionals from law and cybersecurity
fields so as to gain an in-depth knowledge about current challenges and perspectives within
digitalisation of investigations.

Research involves employing cutting-edge approaches for data analysis, such as using
software to process large volumes of textual information. This allows a deeper investigation
of legal and theoretical aspects as well as ensures the novelty and significance of research
approaches and results.

Triangulating data sources and methods is used to ensure the objectivity and validity of
study findings, providing multiple sources and means for analysing them simultaneously.
Results are then verified against existing research papers and practical data in order to validate
and substantiate them.
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Discussion and results

Modern world development can be broadly summarized as being marked by widespread
application of information technologies to all areas of society - with our country no exception to
that rule.

Modern technological innovations and digital innovations are having an ever-increasing
effect on many aspects of society, including the judiciary. Digitising criminal proceedings is one
area of development within legal systems which has shown great promise to improve efficiency,
accessibility and speed of justice delivery - particularly through digitalisation of proceedings.
Recently digital technologies have been actively implemented into criminal proceedings
processes providing new perspectives while altering traditional ways of working of courts and
legal systems.

Due to advances in information technology and Internet usage, digital tools for use in
criminal proceedings have greatly expanded over time. Electronic documents, videoconferencing
services and other digital applications have become ever more widely utilized by judges; we will
explore what digitalisation of criminal proceedings might entail as well as its effect on justice
processes in this article.

Modern scientific and technical solutions in criminal proceedings is nothing new, yet
digitalisation remains one of the primary focus areas. Digitalization already impacts many
aspects of life; thus it should come as no surprise that its effects will also inevitably extend into
criminal proceedings with already visible effects being felt today.

An important boost was provided in terms of digitalisation of state operations by first
President of Kazakhstan address dated 31 January 2017 entitled, “Third Modernisation of
Kazakhstan - Global Competitiveness”. Implementation of the Address involved adopting
the state program “Digital Kazakhstan”. The primary objectives were to accelerate economic
development while improving life quality in Kazakhstan. Concerned with improving population
life quality, the Ministry of Internal Affairs is engaged in extensive work to integrate information
technologies into everyday activities. First and foremost, digitalisation has reduced contact
between citizens and government services as a whole, reduced administrative and corruption
barriers to procuring public services, and expanded criminal cases investigated electronically [2].

On 11 December 2017 and again 15 February 2018 respectively, President of Kazakhstan
signed into law an act which introduced amendments and additions to various laws concerning
modernisation of procedural foundation of law enforcement agencies. This is the Law of the
Republic of Kazakhstan dated 21 December 2017 No. 118-VI “On Amendments and Additions
to Certain Legislative Acts of the Republic of Kazakhstan on Modernisation of Procedural Basis
of Law Enforcement” [3], providing first time ever access for digital criminal proceedings as an
equal alternative for traditional paper format proceedings.

Under Kazakhstan’s Strategic Development Plan to 2025 No 636 issued 15 February 2018,
authorising “On approval of the National Development Plan of the Republic of Kazakhstan
until 2025 and invalidation of some decrees of the President of the Republic of Kazakhstan” [4],
approved by its president, law enforcement and judicial bodies must gradually convert criminal
cases to electronic format.

The developed module “Electronic Criminal Case” utilizes the infrastructure of the
information system “Unified Register of Pre-Trial Investigations”. It covers all stages of criminal
proceedings from recording criminal violations up until sentence execution.

As per Kazakhstan’s Criminal Procedural Code, anyone charged with conducting criminal
proceedings has the authority to handle their cases digitally, provided an appropriate reasoned
decision exists that supports such conduct.

Court hearings for such cases typically occur in specially equipped computer-enabled rooms
that enable all parties involved access to electronic case materials.

Digitalisation of criminal proceedings saves both time and resources by speeding up
investigation and sanction approval processes, decreasing risks of forgery and increasing
transparency of proceedings.
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The “Electronic Criminal Case” module gives participants an innovative tool that enables
them to access procedural documents online, file motions remotely and familiarise themselves
with the case file once preliminary investigations have concluded.

Ongoing improvements have reduced unnecessary paperwork, leading to fewer offenses
regarding criminal case management and recording.

Investigators and inquirers can now quickly obtain necessary information, certificates from
state institutions, send legal sanctions and subpoenas via SMS and access data from psychiatric
dispensaries without leaving their offices, saving time that would previously take up an entire
day.

As well, the Electronic Criminal Records module has been upgraded with new functions
including ERDR Offline, E-expertise and E-legal assistance.

For example, the “E-expertise” function allows law enforcement officers to assign forensic
examinations and process their results electronically within the e-CID module, facilitating the
process of assigning examinations directly from the office.

Similarly, the “E-Legal Assistance” project works in the same way, simplifying the procedure
for appointing alawyer for suspects in criminal cases. The system allows you to send a notification
of the appointment of a lawyer with one click, and the duty lawyer, having received an SMS-
notification, can confirm his consent to the defence of the suspect.

Implementing the State Program “Digital Kazakhstan”, the Committee on Legal Statistics
and Special Records at the General Prosecutor’s Office of Kazakhstan created the application
“ERDR-offline”, designed specifically to conduct and record investigative actions off site - for
instance at operational activity sites.

With this application, it is possible to easily create protocols relating to an inspection of
an incident scene, interrogation of victims, petitioning for persons to be recognized as victims
and drawing up statements of claim for civil claimants or defendants; drawing up protocols
addressing interrogations of suspects or witnesses as well as drawing up inspection protocols of
suspects/witnesses/victims etc.

This innovation has drastically decreased risks related to falsifying or misplacing criminal
case files, thus significantly improving both quality and reliability of investigation process [5].

As should be stressed, videoconferencing in court proceedings not only reduces both
material and time costs but also facilitates criminal proceedings by lessening subjectivity and
interpersonal relations’ effects on cases. Videoconferencing was introduced as a response to
COVID-19 pandemic; however it raises some interesting issues regarding its application directly
with regard to examination of evidence, prompting further legal development on both fronts [6,
p. 114].

The main purpose and significance of introducing a digital mechanism for reporting crimes
is not only for the convenience of the complainant, but also to enhance the efficiency of law
enforcement structures. It ensures speed of response to the report, automation of the process of
registration and identification of elements of the offence. Within the framework of such a digital
service, it is advisable to distinguish crime reports from other types of applications and to create
a specialised form that allows the system to automatically determine the existence of a crime and
its components. However, it should be borne in mind that such automated processing is only
preliminary and requires further review by the relevant officials, whose allocation between them
could also be done automatically.

Digitalization of criminal proceedings has become more frequent, yet controlled approaches
must be taken in order to limit unjustified and excessive transformations of proceedings. Digital
technologies may cause errors during investigations and proceedings, infringe upon human
rights laws and even lead to human rights violations. Before adopting digital solutions, a pilot
period should be conducted in order to conduct tests, configure systems, train professionals and
officials as well as inform the public of new procedures. Furthermore, it is imperative to assess
risks related to loss or theft of electronic data while assuring its security and reliable system
operation. While developing solutions may provide solutions in terms of cost efficiency and
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convenience for criminal proceedings utilizing digital technologies is also an issue that should
not be neglected.

Digitisation of criminal justice processes offers many advantages:

1. Productivity. Digital tools play a pivotal role in shortening court proceedings by
automating various procedures, exchanging documents electronically and remotely accessing
necessary information. This enables judges, defence lawyers and other participants to quickly
obtain needed materials thereby speeding up decision making processes and ultimately reaching
decisions faster.

2. Court proceedings have become more accessible thanks to digitizing criminal
proceedings. Participants now find it simpler and cheaper to overcome geographical and
financial hurdles and participate in sessions without physically attending, which is particularly
valuable when participating from remote locations or limited travel options. Videoconferencing
gives parties another option of participating - particularly useful where travel restrictions exist
or attendance at court is impossible.

3. Guaranteeing information preservation. Using digital format documents and electronic
archiving of data increases their security, decreasing risks associated with accidental document
loss or damage. Furthermore, employing digital signatures and encryption methods provides
increased confidentiality protection of legally significant documents [7, p. 102].

4. Resource Conservation. Switching to digital helps lower document printing, delivery
and other associated processing costs that come with handling paper documents - leading to
better resource use and lower overall costs associated with justice system operations.

Shulgin E. P’s findings of public relations reform indicate that all aspects of state reform
aim to further democratic restructuring of society by changing approaches to protecting rights,
freedoms and interests of its members [8, p. 146]. One major element in implementing this line
of restructuring society involves strengthening law enforcement system quality; to do this it
requires conducting extensive scientific studies that investigate all facets of law enforcement
system functioning to identify existing flaws as well as methods for improvement.

Balgyntaev A.O. stressed the necessity of taking into account several elements when
increasing opportunities to use information systems in criminal proceedings:

1. Ensuring information security;

2) ensure equal justice before the law and court;

3) training of personnel possessing relevant expertise;

4) Establishment of legal framework to support artificial intelligence use.

5) Artificial Intelligence should only play an auxiliary role and should never replace human
resources;

6) to identify participants in criminal proceedings, to assess the viability of using Digital-ID
technology (identification by biometric data) remotely in work;

7) to examine the ethical considerations regarding Al applications in legal proceedings [9].

Digitalisation of criminal investigation not only expedites investigations more efficiently
and accurately but also contributes to creating a fairer and more transparent judicial system
through automating processes, providing faster access to necessary data and decreasing human
errors.

This study demonstrated how digitalisation significantly streamlines crime investigation
procedures. Key aspects identified during investigation included:

1) Accelerated Data Collection and Analysis: Digital tools allow large volumes of
information to be quickly collected and analysed, significantly shortening investigation times.

2) Automating processes and employing digital methods increases accuracy when
collecting and analysing information, decreasing human error.

3) Improved Access: Digitalisation allows access to more resources and databases, which
enables more effective investigations.

Comparable with prior works, this paper highlights how digitalisation helps improve
crime investigations processes. While previous works focused solely on its technological aspects,
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this investigation explores its legal and theoretical dimensions while emphasizing integrated
approaches as an integral solution.

Larionova A.A. believes that digitizing criminal proceedings offers great potential to enhance
efficiency, transparency and accessibility of justice. Introduce digital technologies like electronic
tiling, process automation, electronic documents and virtual court sessions can improve criminal
justice processes while building confidence in our justice system. However, one must take into
consideration any challenges related to data security, training of litigants or providing equal
accessibility for all. Introduce digital technologies while adhering to principles of legality, fairness
and protecting participant’s rights within a judicial proceeding. Utilize appropriate digital tools
as well as create policies and legislation which maximize digitalization’s potential within criminal
proceedings while maintaining fairness for all participants involved in proceedings [10].

Digitalization in crime investigations represents not just a technological update but an
essential step in legal reform that demands further development on both technical and legal
fronts. Additional research must take place within this arena so as to ensure digitalisation not
only contributes to efficient yet fair legal processes but also maximizes efficiency of justice
systems overall.

Conclusion

This research highlights several significant positives associated with digitalisation of crime
investigation in contemporary Kazakhstan. Adopting digital methods for investigation brings
significant improvements to criminal processes by increasing quality and efficiency of criminal
procedures.

Positive aspects of digitalisation:

1) Speed up investigation process: Digital tools can significantly shorten the time required
to collect and analyse data.

2) Increased accuracy and reliability: Automating processes with advanced technologies
reduces human errors while increasing data collection accuracy.

3) Easier Access to Information: Digital databases and electronic archives offer quick and
effortless access to relevant data.

4) Digitalisation facilitates greater process transparency, building public trust in law
enforcement systems.

Digitalisation offers numerous prospects for improving both the efficiency and quality
of criminal proceedings, including swifter data collection and analysis, improved accuracy and
reliability of information, greater access to legal-relevant materials - which all add up to faster
investigations with reduced human errors.

Review of legal and theoretical foundations of digitalisation has led us to the realization
that, for effective use of digital technologies in criminal proceedings, an integrated approach
must be adopted involving legislative norms development/adaption; training of law enforcement
officers for professional growth; technical equipment requirements for effective functioning as
well as developing reliable measures that assure information security are all necessary elements.

To implement full digitalization of crime investigation in Kazakhstan, several measures
should be implemented:

- Training and professional development of law enforcement personnel: Personnel should
receive instruction on using new digital tools and databases.

- Legal Framework Development: It is imperative to revise laws to take account of digital
technologies’ unique characteristics in crime investigation.

- Technical Support: It is vital for law enforcement agencies to have access to the appropriate
technical equipment and software solutions.

- Data protection: Ensuring the security and confidentiality of electronic information is of
utmost importance in order to thwart potential data leakages and safeguard its confidentiality.

In conclusion, digitalisation of crime investigation in Kazakhstan offers new opportunities
to enhance criminal process quality by making it faster, more accurate, and transparent. But for
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this goal to be reached successfully a holistic approach must be adopted including both technical
and legal updates to the system.

However, one should bear in mind that digital technologies pose new legal challenges and
tasks to legal systems around the globe. Therefore, continuous analysis of emerging issues as
well as adaptation of theoretical approaches and legislative solutions in response to shifting
conditions or technological development are required in order to keep pace.

Digitalisation of crime investigations represents an essential step toward modernising and
improving criminal justice, which ultimately contributes to strengthening the rule of law while
safeguarding individual liberties and protecting citizen rights and liberties.
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KprampIicTapAbl Tepreyai mppaaHabIpyAbIH KYKBIKTBIK )K9He TeOpUsAAbIK Heri3aepi

AnpaTtna.  AKIDapaTTBIK — TEeXHOAOIMAAAPABIH — KAapKBIHABI  JaMybIMeH  JKoHe  KOFaMHBIH
1ndpaaHABPHLAYBIMEH KBLAMBICTapAbl TEpreye, atall aliTKaHAa KbLAMBICTapAbl TepreyAi nndpaaHAbpyra
KaTBICTBI 0AapABIH KYKBIKTHIK JKoHe TeOPUAABIK HeTizaepiH TyciHyTe koOipek KoHia 6eaineai. bya seprrey
OCBHI TaKBIPBIIITEl KbIAMBICTBIK COT iCiH XYPri3yse KOAAaHYAbl KaMTUTBHIH KYKBIKTBIK JKoHE TeOPUAABIK
TYPFblJaH TepeH 3epTTeyre apHaAraH.

FriapiMm  3eprTeyAin eki MakcaThl Oap: KBLAMBICTapABI TepreyAdi IudpaaHAbIpy IIpolieciHe
KOA/AHBICTAFbl 3aHHAMaHbI JKoHe TeOPMAABIK Taciajepai Oaraaay, coHjali-ak, IIpoOaeMadapAbl aHBIKTAy
JKoHe 04apAbl IIeIly >KOAJapblH YCBbIHY. bi3aiH >KYMBICBIMBI3ABIH HeTisri OarbITTapbl KBIAMBICTBHIK iC
JKYPri3y >KoHe KPMMMHAAUCTUKAABIK KbI3MeTTe HUQPABIK TeXHOAOTUsAAapAbl IaiijalaHyAbl peTTeNTiH
KYKBIKTBIK HOpMaJapAbl, COHAali-aK TepreyAiH TeopusAbIK MOAeAbAepiH sepeaey O0ABIIT TaObLAaAbI.

JKYMBICTBIH FBIABIMM >KdHe IIPaKTMKAABIK MAaHBI3ABIABIFEL KBLAMBICTapABl Teprey MakcaTbhlHAa
KYKBIKTBIK HOpMaJapAblH TeXHOAOTUAABIK MYMKiHAIKTepMeH e3apa apeKeTTecyiH TepeH 3epTTey OOALIII
TabbLaaApl. 3epTTey a4icTepi peTiHae 3aHHaMaHbI TaaAay, FRLABIMU 94e01eTTepre 1104y XKoHe TaXXipudeleH
aABIHFaH HAaKTHI MbICaaJap, COHAAl-aK capalllllblAapMeH Ccyx0aT K0AAaHbLAABI.

JKyMBICTBIH Heri3ri HoTMKeAepi KBLAMBICTapAbl Tepreyai HMppAaHABIPY TeK TeXHOAOTUSABIK,
MHHOBallMsAAapAbl FaHa eMeC, COHBIMEH KaTap THiCTi KYKBIKTBIK peTTeyJi, COHAali-ak dJicTep MeH
TOCiAAepAIH TEOPUsABIK HerizAdeMeciH Ka’keT eTeTiHAiriH xepceredi. COHBIMEH Karap, OChHI Caslajarbl
KYKBIKTBHIK Heri3Jep MeH TeOPUAALIK, TY>KBIPhIMAaMadapAbl O4aH 9pi 4aMBITYFa KaThICThI KOPLITLIHABLAAD
sKacaaApl.

Tyiin cesaep: nudpaaHaspy, Tepreyai nmppaaHAbpy, KbIAMBICTapAbl Teprey, KbLAMBICTBIK,
IporecTeri MHHOBAIMsIAap, KBIAMBICTHIK IIpOllecc, KnOepKpUMIHAANUCTIIKA.

A.A. Toawi6aesa’, E.K. Aaypembekos?, V1.C. Hecumn6aesa®
"Aamamuncias Axademus Munucmepcmea énympentux dea Pecnybauxu Kasaxcman um. M. Ecoyramosa,
Aamamut, Kazaxcman
2Espasutickuti Hayuonarvnvti ynusepcumem um. A.H. T'ymuresa, Acmana, Kasaxcman
SMexcoynapodnoui Tapasciuti unnosayuonnviio uncmumym um. L. Mypmasui, Tapas, Kasaxcman

ITpaBoBbIe M TeOpeTHMYeCKMe OCHOBBI H(PpOBM3aLIN paccAeA0BaHIs IPeCTYIAeHNUii

AnnoTanus. C OBICTPBIM pasBUTIEM MHPOPMAITMOHHBIX TEXHOAOTHI 1 I poBu3aIneli obIecTsa
Bce DOAbIIee BHUMAaHNE yAeAAeTCs IOHMMaHMIO MX IPaBOBLIX U TEOPeTUIEeCKUX OCHOB B paccAe OBaHUU
IIpecTyIIAeHN, B JaCTHOCTM B OTHOIIEHUN NUPPOBMU3AIIUU paccAelOBaHM: IIpecTynaeHmit. /JaHHOe
uccAeAOBaHMEe TIOCBAIIEHO YrAyDAeHHOMY M3Y4eHMIO BTOM TeMBl KaK C IOPUAMYECKON, Tak M C
TEOPeTUYeCKON TOUeK 3peHMusl, OXBaThIBAIOIell ee IPUMeHeHIe B YTOA0BHOM CyAOIPOU3BOACTBE.

Hayunoe wuccaeaoBanue mnpecaeiyeT Abe IieAHM: OLIeHKa CyIIECTBYIOIIEro 3aKOHOAaTeAbCTBa
U TeOpeTHdIecKMX II0AXOA0B K IIporieccy IM(pOBU3aIiMy paccaejOoBaHNUSA IMPeCTYIAeHNI, a Takxke
BBLIBAEHNE INpoDaeM U mpeaaoxkkeHme IyTell ux perteHus. OCHOBHBIMM HaIlpaBAeHMSAMMU HaIlleit
PpaboTHI ABASIOTCA M3ydeHMe IPaBOBBIX HOPM, PeTryAMPYIOIINX MCIOAb30BaHNe IIPPOBRIX TeXHOAOTUI
B YIOAOBHO-TIPOLIECCYaAbHOM U KPUMMIHAAUCTUIECKON AeATeAbHOCTH, a TaKXKe TeOPeTUIecKuX MoJeaeri
paccael0BaHMsL.

Hayuynas u mpaxTudeckass 3HaYMMOCTh pPaOOTHI 3aKAIOUaeTcsl B yrAyOJA€HHOM U3ydeHUM
B3aIMOJENCTBIUS IIPAaBOBLIX HOPM C TeXHOAOTMYECKMMM BO3MOKHOCTSMM AAsl 1ledell paccaelOBaHIs
IpecTyIdeHunii. B xauectse MeTOAOB McCAeJOBaHUA MCIIOAL30BaHBI aHAAM3 3aKOHOJAATeAbCTBA, 0030p
Hay4HOIl AUTepaTyphl U peaAbHBIX IIPUMePOB 13 IPAKTUKM, a TaK>Ke MHTePBLIO C DKCIIepTaMI.
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OcHOBHBIE pe3yabTaThl PabOTHI CBUAETEABCTBYIOT O TOM, 4YTO IM(POBU3ALNS paccielOBaHIs
npecryrnaeHnii Tpebyer He TOABKO TEXHOAOTMYECKVX MHHOBAILIMIL, HO U COOTBETCTBYIOIIETO IIPaBOBOTO
peryAmnpoBaHus, a TakKe TeOPeTUYECKOTO ODOCHOBAaHUs METOAOB U 10oAx040B. Kpome Toro, caeaaHs
BBIBOABI OTHOCUTEABHO AaABHENIIIETO Pa3BUTIL IIPABOBBIX OCHOB U TEOPETUUECKIIX KOHIIEIIIINIT B AQHHOI!
cdepe.

Karouesbre caoBa: 1iudposusaniys, Hudposusaris pacciejoBaHNs, paccieA0BaHUe IIPECTYIIAEHN,
MHHOBAIIUU B YTOAOBHOM ITpOIlecce, YTOAOBHBIN IIpOIlecc, KubepKpUMIHAAVICTIKA.
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The role and importance of digitalization in the activities of the
prosecutor’s office to protect the rights of entrepreneurs

Abstract. The article examines the issues of introducing digital technologies into the
activities of the prosecutor’s office to protect the rights of entrepreneurs. In connection with
the impact of innovative development, the transformation of the public space of all spheres of
social life is taking place, which is based on the rapid development of the digitalization process.
Digital technologies have proven to be a key part of the solution during the crisis, allowing
governments to continue providing essential social services, enabling many businesses to
continue their operations and keeping people connected. The potential of digital technologies as
a transformative force for nations is clear, as is the commitment to bridging the digital divide.

The team of authors analyzes current problems and prospects for organizing prosecutorial
activities in the context of digitalization. The interaction and integration within formation
systems of other state bodies and their role in the implementation the entire process of
digitalization and the protection of the rights of entrepreneurs.

Keywords: digitalization, digital technologies, prosecution authorities, electronic document
management, digital transformation, legality, activities of prosecution authorities.
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Introduction

Digital transformation is both a prospect for optimization, a serious problem, and new,
almost unlimited development opportunities in all areas of activity. National programs are being
implemented in different countries of the world. In particular, Kazakhstan has a state program
“Digital Kazakhstan” as an important comprehensive program aimed at improving the standard
of living of all residents of the country through the use of digital technologies.

The subject of the study is the study of the role of digital technologies in the process of
protecting the rights of entrepreneurs by the prosecutor’s office.

The purpose of the study is to analyze the activities of the prosecution authorities in the age
of digital transformation, to identify problematic aspects and development prospects.

The implementation of digital projects in Kazakhstan increases the efficiency of activities
and the law enforcement system. Under the leadership of the Prosecutor General, within the
framework of the Digital Kazakhstan state program, a number of digital projects are being
implemented, such as the Electronic Criminal Case (e-UD), the Unified Register of Administrative
Offenses (ERAP), the Unified Register of Subjects and Objects of Inspections (ERSOP) and,
together with the ICRIAP, the E-Appeal project. This work is carried out in a timely manner and
at a high quality, developing in the right direction in the context of universal digitalization.

Methods

In the process of working on the study, the authors methodologically proceeded from the
provisions on a comprehensive analysis of the stated goal. In this regard, general scientific,
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private scientific and special research methods were used. But they used system analysis as a
priority, since an analysis was made of digital components, thanks to which activities are carried
out in the process of cooperation with other law enforcement agencies and other government
agencies.

Results

At present, Kazakhstan should further develop the digitalization of the activities of the
prosecutor’s office and other law enforcement agencies, which allows protecting the rights of
entrepreneurs. For these purposes, it is useful to refer to successful foreign practices. However,
it is important to pay attention to other promising associations of states, in particular, the BRICS
countries in the context of the emerging multipolar world. At the meeting of the heads of the
prosecutorial services of the BRICS states, the participants discussed issues of countering the use
of information and communication technologies for criminal purposes, including the commission
of illegal actions in the economic sphere, which, among other things, implies the need to
protect the rights of entrepreneurs. They paid attention to that the development of information
technologies in the modern world causes their widespread penetration into all spheres of public
life. Cryptocurrency payments, the use of artificial intelligence for commercial purposes in the
market of goods and services are already becoming familiar. However, legal regulation does not
keep up with new technologies, therefore, law enforcement gaps and conflicts in law enforcement
practice are successfully used by attackers pursuing various illegal goals - personal enrichment,
discrediting citizens, entrepreneurs and government agencies. For the stable development of
national economies and the creation of a safe socio-economic space, it is necessary to share the
best practices of departments in the fight against economic crimes,

Consolidation of national and international efforts in the fight against crime requires the
use of a set of legal and organizational measures. Among them, not the last place is given to the
practical cooperation of the competent authorities of various states with unconditional respect
for the principles and norms of international law.

As a result of the meeting, its participants recognized the importance of:

- strengthening and continuing cooperation in order to ensure the rule of law, security and
well-being of the population of the BRICS states and the world as a whole;

- transparency and accountability, which are of key importance for the implementation of
effective methods of combating economic crimes, including in the virtual space, while ensuring
compliance with due process of law;

- development and adoption of a universal international legal instrument in the field of the
return of assets obtained by criminal means;

- ensuring the protection of the rights of entrepreneurs and the creation of a favorable
economic environment for citizens of the BRICS states, as well as the exchange of accumulated
experience;

- building up cooperation in matters of legal assistance in criminal cases, including the
establishment and return of criminally acquired assets withdrawn abroad in order to protect the
property rights of citizens;

- countering the spread of disinformation on the Internet that harms society and endangers
the economy.

Representatives of the Prosecutor General’s Offices of the BRICS countries expressed
a common opinion that the interaction of states will gain momentum and bring even more
tangible results in strengthening the rule of law, protecting the rights of citizens and combating
transnational crime.” They expressed confidence that information about the best practices of
prosecutors in Brazil, Russia, India, China and South Africa can be used both to improve the
efficiency of prosecutorial activities at the national level and to improve interstate cooperation
in the legal sphere.
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Discussion

The Committee, using modern technologies, concentrates on inspections of state bodies.
During the pandemic, businesses suffered significant economic losses, and today the state is
providing support to entrepreneurs, and a presidential moratorium on inspections is being
applied. The business protection system has been maintained by the Committee since 2000,
when the accounting and registration of inspections carried out against entrepreneurs began to
be carried out. Since 2003, unreasonable inspections have been suppressed, including those that
are carried out in relation to a business at the stage of registration. Since 2015, the Committee
has become the coordinator of all inspections, and today not a single inspection of the regulatory
body is carried out without taking into account the Committee.

The President of the Republic of Kazakhstan set a number of tasks to protect the rights of
entrepreneurs, and for their timely and high-quality implementation, the General Prosecutor’s
Office developed and introduced new methods of supervision using innovative technologies, and
now the entire process of recording and registering inspections has been digitized in the ERSOP
information system. This system ensures the transparency of state control and supervision and
was created to protect businesses from unlawful inspections.

In the old days, government agencies stood in line to receive a registration stamp. At present,
the system has changed, the whole process is automated, which has happened largely as a result
of integration with bodies that have departmental systems. The audit report and the result are
issued electronically. This allows timely detection of illegal checks at the appointment stage,
which is especially important during the moratorium period, which is valid until the end of 2022.
There are many facts when there is a reason not only to refuse registration, but also to cancel the
decisions of the first head of a local executive or central state body.

In order to prevent unreasonable inspections, the Committee has introduced a mechanism
of action that does not allow appointing an unlawful inspection, and also provides for control
over the timing, categories of business entities, grounds, etc.

At the same time, in order to prevent unlawful bringing to administrative responsibility and
involvement of entrepreneurs in the criminal process, integration with the ERAP information
systems and the Unified Register of Pre-trial Investigations has been ensured. In particular, by
comparing information from ERAP and ERSOP, it is possible to identify the facts of bringing
entrepreneurs to administrative responsibility without appointing inspections.

Operational interaction involves integration with information systems of other state bodies.
ERSOP provides automatic selection of entrepreneurs who are subject to verification according
to risk assessment. The system contains criteria that allow it to select complaints, checks, etc.

At the same time, the Qamqor mobile application was created directly for entrepreneurs,
which allows them to quickly receive information about ongoing inspections, including
clarifications on emerging issues, they can also leave complaints about inspectors.

The number of registered inspections in the first half of 2021 amounted to over 48,000,
including 16,000 inspections by private entrepreneurs [1]. The Committee refused to register 306
unreasonable inspections, including 135 in relation to businesses. Entrepreneurs who encounter
illegal actions on the part of employees of inspecting state bodies can report this to the single
call center number of the Prosecutor General’s Office - “115”. Each entrepreneur who has been
approached with an inspection can study the legal grounds for the inspection on the information
service www.qamgor.gov.kz or in the Qamgqor mobile application [2].

The Committee together with NCE “Atameken” developed a mechanism for registering
raids of monitoring groups on the electronic platform “InfoKazakhstan”. The protocol of
the Interdepartmental Commission for the Prevention of Coronavirus Infection dated July
1, 2021 adopted additions to the “Algorithm for the actions of officials on the application of
administrative measures in the event of violations of the requirements for compliance with
restrictive measures, including quarantine” regarding the registration of raids by monitoring
groups on the electronic platform “InfoKazakhstan”, which was created by the Committee
jointly with NCE “Atameken” [3].
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These groups are currently required to visit entrepreneurs only after registering a raid
in InfoKazakhstan. Departing to the object with a check, representatives of the monitoring
group show the entrepreneur a printed act on the appointment of monitoring or show it on the
smartphone screen.

At the same time, the subject of monitoring can use the application on a mobile device
to read the QR code placed on the monitoring act and make sure that it is registered on the
InfoKazakhstan electronic platform. This confirms the validity of monitoring, and ensures the
protection of the entrepreneur from fraudsters and various abuses on the part of inspecting
state bodies. The electronic platform allows you to save a digital trace of the activities of all
review teams. There remains information about visited objects, established violations, objects
with no violations, inspectors, etc. This allows you to analyze the activities of monitoring
groups, excluding the establishment of facts of unreasonable visits to the same objects, as well as
identifying persistent violators of sanitary requirements [4].

On September 1, 2020, the President of the Republic of Kazakhstan in his Address to the
people of Kazakhstan “Kazakhstan in a new reality: time for action” instructed to introduce a
three-tier model in Kazakhstan with a clear division of powers. This model is used in almost
all developed countries. According to the model, three links are responsible for the criminal
process: the police, the prosecutor’s office and the court, whose powers are strictly delimited [5].

The police are engaged in the identification of crimes, the identification of persons
involved, the collection of evidence. Prosecutor in accordance with Art. 83 of the Constitution
of the Republic of Kazakhstan [6], gives an independent assessment of the collected evidence,
prevents violations of the rights of citizens and their unreasonable involvement in criminal
proceedings, supports the prosecution in court. The prosecutor, who monitors the legality, joins
the process not before the case is received by him, but initially takes part in its investigation.
Electronic coordination minimizes manipulation, which reduces the likelihood and possibility of
falsification [7]. The Committee remotely supervises the reliability of legal statistics and provides
objective legal information to authorized state bodies and all participants in the criminal process.
Even at the investigation stage, the court exercises control over the observance of human rights,
including control over the actions of the prosecutor, and as a result of the consideration of the
case, evaluates all the arguments and issues a verdict.

In accordance with the instruction of the President of the Republic of Kazakhstan, at first, a
procedure was introduced for the prosecutor to agree on the main procedural decisions that are
made by the pre-trial investigation bodies in order to ensure the constitutional rights of persons
involved in criminal prosecution.

Strengthening the protection of the rights of citizens in the criminal process required a
change in legislation, but this was not the end of it. In the shortest possible time, the technical
improvement of the information system of the Unified Register of Pre-trial Investigations
(URDR), which is operated by the Committee, took place. This task was solved in 2020, when the
amendments made to the Code of Criminal Procedure (CCP RK) entered into force [8], and all
investigative and prosecutorial authorities began to electronically coordinate the main decisions
in the criminal case.

At present, decisions on recognition as a suspect, determination of the qualification of
the suspect’s act, qualification of a criminal offense, interruption of the pre-trial investigation,
termination, as well as the indictment are recognized as illegal without the consent of the
prosecutor. This approach makes it possible to protect the constitutional rights of citizens, in
which both the suspect and the victim are equally interested, as well as to exclude the facts of
unreasonable involvement of persons in the criminal process and increase the level of objectivity
of the investigation.

In order to implement the tasks set by the President of the Republic of Kazakhstan to protect
the rights of entrepreneurs, the General Prosecutor’s Office has developed and is implementing
new methods of supervision using innovative technologies everywhere. This process is fully
digitized in the information system “Unified Register of Subjects and Objects of Inspections” -
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ERSOP, so today it is not required to stand in line for a registration stamp. Everything happens
automatically, including the possibility of integration with authorities where departmental
systems operate. The audit report and the result are issued electronically. This allows timely
detection of illegal checks at the appointment stage

Conclusions

The potential of digital technologies as a transformative force for nations is clear, as is the
commitment to bridging the digital divide.

Digital transformation is a transformation of the management system through a change
in strategy, models, operations, products, marketing approach and goals, provided by the
introduction of digital technologies, as well as the knowledge, skills and abilities of people to
work with them in various areas of social life.

Digital transformation, of course, has also spread to public authorities, which, on the one
hand, themselves began to work according to new principles and standards, and, on the other
hand, began to pursue a targeted policy for the digitalization of the whole society.

The digitalization of the activities of public authorities is provided for by the national project
“Digital Kazakhstan”, within the framework of which law enforcement agencies and, above all,
the Prosecutor General’s Office of the Republic of Kazakhstan have introduced convenient and
efficient electronic systems for interdepartmental interaction, as well as electronic platforms and
mobile applications that allow entrepreneurs to independently control the legality of inspections
and their results, send complaints to supervising prosecutors online, and prosecutors began to
control inspections and court cases at all stages, since information about this became available
automatically.

Moreover, digital innovations have already led to the fact that documents not registered in
electronic systems are not recognized as legal. The transition to digitalization has increased the
efficiency of the activities of the competent authorities, saves time for investigations, making
decisions, optimizes the functionality of employees and ensures the safety of all data that can
be promptly provided at the request of persons interested in them and entitled to appropriate
access.

Prosecutorial verification and analysis are the main legal tools of the prosecutor in the field
of protecting the rights of entrepreneurs. At the same time, the General Prosecutor’s Office of the
Republic of Kazakhstan draws attention to the fact that it is necessary to pay serious attention
to the legal education of the inspecting competent state bodies, as well as the entrepreneurs
themselves, so that the latter understand how they can file complaints within the time limits
established by law, how to behave when appointing and conducting inspections, etc.

In order to identify violations in the actions of the bodies exercising control and supervisory
powers in relation to business entities, it is necessary to reconcile planned and unscheduled events
at least twice a year with a visit to their location. This measure will allow timely identification
and response to violations of the rights of individual entrepreneurs and legal entities.

Funding. The article was published at the expense of the project AR 19577066 “The delicacy of
digitalization as a tool for the legalization of laundering of criminal proceeds: prevention and economic
and legal analysis”.
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1.H. T'ymures amwuindazvt Eypasus yammuix, ynusepcumemi, Acmana, Kasaxcman
E.A. boxemos amuirdazvt Kapazandwv ynugepcumemi, Kapazanouvl, Kasaxcman

Kacinkepaepail KyKbpIKTapblH KOpFay OOVbIHIIIA IPOKYpaTypaHbIH KbI3MeTiHAeri
nu$pAaaHABIPYABIH pOAi MEH MaHBI3bI

Angatna. Makasaga kacinkepaepain KyKbIKTapblH KOpray OOIbIHIIA ITPOKYpaTypaHbIH KbI3MeTiHe
IMPPABIK TeXHOAOTUAAAPABI €HTi3y Maceaeaepi KapacThIphLAFaH. VIHHOBAIIUMAABIK AaMyABIH BIKIIaAbIHA
OartaaHbICTEL OUQPAAHABIPY YAepiciHiH KapKbIHABL JaMybIHa Heri3JeAreH 94eyMeTTiK eMipaiH O6apabIk
caZachIHBIH KOFaMABIK KeHiCTiriH TypaeHaipy Kypi >kaTsip. LIndpablk TexHoAorusAap Jardapbic Kesinge
IIIeITiMHiH Herisri 6eiri ekeHiH g91ea4e4i, 0y yKiMeTTepre MaHBI3AbI 91€YMeTTIiK KbI3MeTTepAi KepceTyai
JKaAracThlpyra MYMKIHAIK Oepei, KertereH OM3HeCKe ©3 JKYMBICBIH >KaAracThIpyFa KoHe aJaMAapAbl
OaliaaHBICTRIpPYFa MYMKiHAIK Oepeai. CaHABIK TeXHOAOTMAAAPABIH YATTap YIIH TpaHCPOPMAaIUAABIK
KYLI peTiHAeri aaeyeTi, Hn(pABIK TeHCi3AiKTi >KOIO KOHiHAeri MiHAeTTeMe aliKbIH.

ABTOpAap YXKBIMBI IM(PPAAHABIPY KaFAalbIHAA TPOKYPOPABIK, KBISMETTi YIBIMAACTHIPYABIH ©3€KTi
Maceaelepi MeH IepcleKTuBalaphii Taadanasl. ©3apa apekeTTecy KoHe MHTerpanmusdacka MeMAeKeTTiK
opraHAapAblH aKIapaTTHIK Kyiiedepi >KoHe 0AapAbIH eHrisyaeri peai nudpaaHAbpyAbH OyKia mporeci
JKOHe KaCilIKepaepaiH KYKBIKTapbIH KOpFay.

Tyriin ce3gep: nudppaaHALpPy, TUPPABIK TEXHOAOTHAAAP, TPOKypaTypa OpTaHAaphl, 9AeKTPOHABIK
KY>KaT aifHaABIMBL, I PABIK TpaHCPOPMaINs, 3aHABIABIK, IIPOKypaTypa OpraHAapLIHBIH KbI3METI.
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A.b. Kaamaran6erosa’, b.M. Cmaraaes’, /1.K. Kycannosa?
'Eepasutickuii nayuonarvioti ynusepcumem um. A.H. lymuresa, Acmana, Kasaxcman
?Kapazanounckuii ynusepcumem um. E.A. Byxemosa, Kapazanda, Kazaxcman

Poap n 3mauenne nu¢posusanui B AesiTeAbHOCTY IPOKYpPaTyphbl IO 3aliuTe IIpaB
npearnpuHNnMaTeaen

AHBOTanms. B craThe MccaeAyIOTCS BOIIPOCH BHEApPeHNs HU(POBBIX TEXHOAOIUII B A€sATEABHOCTD
OpPraHOB POKYpPAaTyPHl 10 3aIuTe Ipas IIpeAlIpuHIMaTeAell. B cBsa3m ¢ BO34elCTB1IeM MHHOBAI[MIOHHOTO
PasBUTMA MPONUCXOAUT TpaHcPopMalusl OOILIeCTBEHHOIO IIPOCTpaHCTBa BceX cdep OOIIecTBEeHHOI
SKM3HEeAeATeABHOCTY, KOTOpas OCHOBaHAa Ha CTPEMMTEABHOM pasBUTUI IIpolecca LUppOBU3ALNINL.
Lindgposble TeXHOAOTMM OKa3aAUCh KAIOYEBOI YACTBIO pELIeHMII BO BpeMs KpU3MCa, IIO3BOALIL
rOCyAapCTBEeHHBIM CTPYKTypaM IIpOJ0/A>KaTh OKa3blBaTh OCHOBHBIE COIMalbHBIE YCAYTH, ODOecIieduBasd
BO3MO>KHOCTb MHOTUM IPeATIPUATUAM IIPOA0AKATh CBOIO AeATeABHOCTD U ITOAACPIKUBAsI CBA3b C AI0ABMIL.
ITorennuaz 1¢pOBBIX TEXHOAOTNUIT KaK IIpeobpasyIomeil CUABL 4451 TOCyapCTB OYeBUAEH, PaBHO KakK U
IIPUBEPKEHHOCTD AeAy IIpeojoAeHns HppoBOro pasprisa.

ABTOPCKMM KOA/A€KTMBOM aHaAM3UPYIOTCS aKTyaAbHble ITPOOAEMBI U IepPCHeKTUBb OpTaHM3aln
IIPOKYPOPCKOII AeATEeABHOCTM B YCAOBWAX OudpoBusanum. PaccMaTpuBaeTcs B3alMOAENCTBME I
uHTerpanus ¢ MHPOPMALVOHHBIMM CHCTeMaMM APYIUX TOCYAapCTBEHHBIX OPTaHOB U MX pPOAb B
OCYIIIeCTBAEHNN BCero Imporecca nyudpoBU3alyy 1 110 3allNTe Ipas IpeAllpUHIMaTe el

Kaxouesnle caoBa: nndposusanys, HuppoBble TEXHOAOINN, OPraHbl IPOKYPaTypPhl, DA€KTPOHHBI
AOKYMeHTO060poT, nudposast TpaHcpopManys, 3aKOHHOCTD, AeATeAbHOCTh OPraHOB IIPOKYpPaTyPhL.

References

1. Data of the Committee of Legal Statistics and Special Accounts of the State Office of Public
Prosecutor of Republic of Kazakhstan. [Electronic resource] — Available at: https://www.gov.kz/memleket/
entities/pravstat?lang=ru (accessed: 04.08.2023).

2. Data of portal of legal statistics and special accounts. [Electronic resource] — Available at: www.
gamgqor.gov.kz (accessed: 04.08.2023).

3. Protokol zasedaniya Mezhvedomstvennoj komissii po nedopushcheniyu vozniknoveniya i
rasprostraneniya koronovirusnoj infekcii na territorii Respubliki Kazahstan ot 22.06.2021 goda Ne 21-05/
«O merah po nedopushcheniyu koronovirustnoj infekcii na territorii Respubliki Kazahstan» [Minutes of
the meeting of the Interdepartmental Commission to prevent the occurrence and spread of coronavirus
infection in the territory of the Republic of Kazakhstan dated June 22, 2021 No. 21-05/ “On measures
to prevent coronavirus infection in the territory of the Republic of Kazakhstan”]. [Electronic resource] —
Available at: https://online.zakon.kz/ (accessed: 10.08.2023). [in Russian]

4. Nurseitova T. Kuda vedet cifrovizaciya v pravoohranitel'nyh organah Kazahstana [Where does
digitalization lead in law enforcement agencies of Kazakhstan]. [Electronic resource] — Available at: https://
www.zakon.kz/ (accessed: 10.08.2023). [in Russian]

5. Poslanie Glavy gosudarstva K.-ZH. Tokaeva narodu Kazahstana «Kazahstan v novoj realnosti:
vremya dejstvij» [Message from the Head of State K.-Zh. Tokayev to the people of Kazakhstan “Kazakhstan
in a new reality: time for action”]. [Electronic resource] — Available at: https://www.akorda.kz/ (accessed:
10.08.2023). [in Russian]

6. Konstituciya Respubliki Kazahstan ot 1995 goda [Constitution of the Republic of Kazakhstan of
1995]. [Electronic resource] — Available at: https://online.zakon.kz/ (accessed: 10.08.2023). [in Russian]

7. ZHandybaev K. Kak prokuratura budet zashchishchat' prava predprinimatelej. Obzorno-
analiticheskij portal «Strategy 2050» [How the prosecutor’s office will protect the rights of entrepreneurs.
Review and analytical portal “Strategy 2050”]. [Electronic resource] — Available at: https://strategy2050.kz
(accessed: 10.08.2023). [in Russian]

8. Criminal Procedure Code of the Republic of Kazakhstan. The Code of the Republic of Kazakhstan
dated July 4, 2014, No. 231. [Electronic resource] — Available at: https://online.zakon.kz/ (accessed:
10.08.2023).

BECTHMK Espasuiickozo nayuonarviozo ynusepcumema umenu /J1.H. I'ymunresa. Cepus Ipaso Ne 4(145)/2023 39
BULLETIN of L.N. Gumilyov Eurasian National University. Law Series



D.B. Kalmaganbetova, B.M. Smatlaev, L.K. Kussainova

Information about authors:

Kalmaganbetova D.B.—PhD, Senior Lecturer, Department of Criminal Law Disciplines, L.N. Gumilyov
Eurasian National University, 2 Satpayev str., Astana, Kazakhstan.

Smatlaev B.M. — Doctor of Law, Professor, Dean of the Faculty of Law, Honorary employee of the
Prosecutor’s Office of the Republic of Kazakhstan, L.N.Gumilyov Eurasian National University, 2 Satpayev
str., Astana, Kazakhstan.

Kussainova L.K. — Candidate of Law, Associate Professor, Head of the Department of Criminal,
Criminal Procedure Law and Criminalistics, Karaganda Buketov University, 28 Universitetskaya st.,
Karaganda, Kazakhstan.

Kaamazanbemosa A.b. — PhD A0KTOpPBI, KBLAMBICTBIK-KYKBIKTBIK II9HAEep KadeApachlHBIH ara
okpitymnicel, /A.H. I'ymmaes arwingarer Eypasmsa yarteik yHmsepcuteti, Carnaes xemr., 2, AcrtaHa,
Kazaxkcras.

Cmamaaee b.M. — 3aH FRLABIMAAPBIHBIH J0KTOPBI, ITpodeccop, 3aH PpaxyabTeTiHiH gexansl, Kasakcran
Pecniy6amxacer IIpokypatypaceineiy Kypmerti xpismetkepi, /A.H. I'ymuaes ateingarsr Eypasnst yATTBIK
yamusepcuteri, Carraes ke, 2, Acrana, Kazakcran.

Kycaunoga /.K. — 3aH FplABIMAapBIHBIH KaHAMAATH, AOLIEHT, KBLAMBICTBIK, KBIAMBICTBIK iC JKYprizy
KYKBIFBI KoHe KPMMMHaAUCTMKa KadeapachlHblH MeHrepymrici, E.O. bexeros arningarsr KaparaHabr
yHUBepcUTeTi, YHuBepcuTeTcKas Koulr., 28, Kaparanapl, Kasakcran.

90 Ne 4(145)/2023 A.H. T'ymunres amvindazol Eypasus yammuix yrusepcumeminivy XABAPIIBICDBI. Kyxotk cepusico
ISSN: 2616-6844, eISSN:2663-1318



IRSTI 10.81.01

Introduction

N.B. Kalkayeva', A.B. Yzbassova? D.B. Bugybay?
!Abai Kazakh National Pedagogical University, Almaty, Kazakhstan
?Al-Farabi Kazakh National University, Almaty, Kazakhstan

3Caspian University of Technology and Engineering named after

Sh.Yessenov, Aktau, Kazakhstan
(E-mail: nesibeli77@mail.ru, A_izbasova@mail.ru, Bugibaid@mail.ru)

Some issues of cyberbullying prevention in the Republic
of Kazakhstan

Abstract. The purpose of the article is to form measures to prevent cyberbullying, a common
phenomenon today. The article discusses the concept of bullying, including the content of
cyberbullying, the system of measures necessary to prevent cyberbullying, and the subjects
involved in the prevention of cyberbullying. The methodological basis of the study is the
provisions of the sciences of criminology, victimology.

The urgency of preventing cyberbullying is associated with the growing use of modern
technologies and social networks, which have become an integral part of the lives of many
people, especially teenagers and children. Cyberbullying is a form of psychological violence that
occurs through the Internet and other digital technologies.

Cyberbullying can lead to serious consequences for the victim, such as depression, anxiety,
low self-esteem, and in some cases, suicide. Therefore, the prevention of cyberbullying is an
important task for society.

Prevention of cyberbullying should include teaching children and adolescents to safe behavior
on the Internet, establishing rules for the use of social networks and messengers, as well as
teaching parents and teachers how to recognize and prevent cases of cyberbullying.

For the prevention of cyberbullying, it is also important to create special services that will deal
with the prevention and investigation of cases of cyberbullying, as well as provide assistance
to victims.

The authors of the article state that the prevention of cyberbullying is a necessary measure to
ensure the safety of children and adolescents on the Internet. It should be implemented at the
level of society, including State organizations, educational institutions and parents.
Keywords: bullying, cyberbullying, aggressor, bulliet, violence, harassment, Internet, social
networks, prevention, subjects of prevention, grave consequences, etc.
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This time it is not surprising for anyone that the digitalization process completely implanted
not only in all fields of society and the state, but also in the daily life of individual persons.
One of the main reasons of transfer to massive online system is not only the development of
technological services, but also 2020 years’ coronavirus pandemic. At the same time, we have to
confess that as every scientific and technical progress the online system also has its advantages
and shortcomings. If to be more precise, nowadays we observe intensification of online agression
including wide spread of cyberbullying.

In Kazakhstan the problem of persecuting a human being has been researched in the last
decade, in other countires this issue called “bullying’is on the top of old outstanding problems. In
Europe and United States of America, the security maintenance during establishment of relations
between several persons attracted the attention of scientists for more than half century. For
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example, the bullying problem has been researched regarding the labour collective (mobbing),
school staff, student groups.

The topic of bullying was investigated first by Scandinavian scientists — D.Olvaeus, A. Pica,
E. Rolland, P.P. Heinemann. In 1990s English scientists began to pay attention to the problem of
bullying, they are: V.T. Orton, D.A. Lane, D.P.Tatum, E. Munte [1].

Interest on bullying research has increased significantly over the past twenty years. In
1970s in Sweden, D. Olvaeus made research aimed at studying the phenomenon of bullying,
manifested between boys aged 12-14 years in Swedish schools.

This study began to be widely considered after the facts of child suicide associated with
bullying in the early 1980s in the Scandinavian countries, in particular in Norway. It was at this
time that the Norwegian government instructed D. Olvaeus to conduct a nationwide study on
bullying in Borwegian schools [2]. Research made by D. Olvaeus were a base for wide discussion
and investigation of bullying problem in such countries like United Countries, Australia, Canada,
Italy, Ireland in the late1980s and early 1990s.

Currently some journals in the psychology field publish various studies on the bullying
problem, based on the sample, including a comparative sample of teenage schoolchildren living
in the same state. It is worth paying attention to the fact that the results of these studies are
quite bad, since they still show the existence of bullying and its transformation to a new form -
cyberbullying, trolling.

In this context, according to UNICEEF, in 2020 in Kazakhstan 63% of children were witness of
violence and discrimination, 44% - victims of violence and discrimination, and 24% - commited
violent and discriminatory actions against other children in the school [3].

Methods and materials

The research methodology is based on the harmonization of the requirements of general
scientific and private scientific methodologies. The general scientific methodology takes into
account the objective and subjective factors of the development of society, causal relationships
and relations, their institutionalization and subordination. As private scientific methods, the
following were used: formal-legal method, structural-system analysis, comparative-legal,
logical, social methods, analysis and synthesis.

Despite the importance of studying the causes and consequences of bullying, including
cyberbullying, injurisprudence, psycology, sociological sciences, a holistic method for solving this
problem has not yet been formed, there is no single theoretical study that would make it possible
to prevent the systemic spread of this negative phenomenon. The problem of cyberbullying
was examined by such scientists as: L.A. Bukalerova, A.V. Ostroushko, M.B. Muratkhanova,
A.A Bukalerov [4]; M.M. Mogunova [5]; A. Khairulina [6]; M.B. Toktagazin, A.T.Tanirbergen,
S.A. Tilepbergen [7], but most of these studies investigates mentioned problem just partially.

Results

We can surely talk about the absence of essentially conducted reasearches on evaluation of
effectiveness of cyberbullying prevention. Some research shows positive results of some separate
measures.

Teaching children safe online behavior and rules of using social networks can decrease
danger of becoming a victim of cyberbullying, preventive training of parents the methods of
recognizing facts of cyberbullying decreases the possibility of becoming of their children a victim
Or aggressor.

Involving parents and adults in the cyberbullying prevention process can increase the
effectiveness of these measures. Parents can help their children to learn how to protect from
cyberbullying and how to report about such violations.

Creation of school programs aimed at preventing cyberbullying would reduce the number
of cyberbullying facts in schools. Therefore, the prevention of cyberbullying can be effective
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only if the education of children and parents, the creation of special programs and services, as
well as the establishment of the rules of using the social networks and messengers is carried out
comprehensively.

Using appropriate measures can decrease the level of cyberbulling and improve the general
atmosphere of online society. For example, educationsl programs that can teach children and
teenagers to learn about cyberbullying facts and ways to report about it can essentially decrease
the level of cyberbullying. Creation of secure online sphere where users can report about various
violations and get help could assist to prevent cyberbullying. Punishing the offenders and
supporting the victims of cyberbullying are the important measures of preventing cyberbullying.
Punishing the offenders can be a good tool to keep the others safe and far from such actions, and
supporting the victims will help to recover from the cyberbullying consequences and come back
to normal conditions.

Summing up, creation of educational programs to prevent cyberbullying, creation of
secure online spheres, involving parents and adults to this process, punishment of offenders
and supporting the victims — these are the mains measures that can impact of effectiveness of
cyberbullying prevention.

Discussions

The process of socialization of children and teenagers is transferring to the internet space
now. Dependence to relations in social networks matches with the absence of acknowledgment of
the need to preserve their user competence and ethics of relation in the social networks. Absence
of ethical limits in social networks and illusive anonymity shows that antisocial and aggressive
performances of everyday relationships model transferred to cyberspace.

Last time we observe that term of “cyberbullying” is using very often in scientific sphere,
vaqroius publications. To study the cyberbullying term as a phenomenon we have to reveal the
meaning of this term.

The bullying became a problem that troubles not only administration of educational
organizations, but also parents, teachers, politicians, and public members. Despite there is an
increasing number of studies and publications that consider bullying at school and recognize the
child as a victim, this problem is being unsolved till now [8; 9; 10; 11; 12; etc.].

In Europian countries and the USA violence in school coincides with term of “bullying”. In
scientific literature the children that initiate the bullying are called “agressors” or “bulliers”. In
the whole world, including Republic of Kazakhstan it is not a secret that bullying children takes
place in state or private general educational organisations.

The world statistics of bullying spread shows that every tenth school student faces violence
in educational organization and these indicators is increasing over the last ten years. On the
territory of CIS countries, the ratio of children, who faced bullying at least one time, as follows:
Kazakhstan — 66%, Armenia — 19.7%, Kyrgyz Republic — 30%, Belorussia — 2.4% [13].

Modern scientific sources (V.N. Butenko, I.V. Volkova, S.V. Krivtsova, D.A. Lain, etc.) propose
to consider bullying as a violence representing by systematic aggressive actions towards people
with a low level of physical or psychological conditions or weak ones [10; 11; 1; 14].

E.P. Ilyin characterizes bullying as: “long-term systematic, physical or psychological
violence, implemented by one person or group of persons and intentionally directed to hurt,
frighten a person who cannot protect him(her)self” [15, p.178].

D.N. Solovjev distinguish the term “bullying in school group” as a destructive method to
implement organic necessity to create internal group structure of the school group nased on the
superiority principle of teenagers [16, p.187].

English researcher T. Arora studied the problem of bullying in the school and made a
conclusion: bullying is controlled action that can appear during the intracommunication between
teenagers in educational organization, also it is the factor of emergence of offence or stress feeling
[17]. In opinion of K. Berger, bullying characterizes the agressive behavior that constantly repeats
and directed to make physical, moral, emotional injury to a person by showing superiority [18].
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Nowadays the objects of bullying have changed, and new types appeared. For example,
formerly bullying in school has been considered as physical, verbal, direct or indirect action, but
new reasearches reveals 6 types of bullying: physical, verbal, indirect, sexual, religious (racial),
cyberbullying [1]. We are going to discuss cyberbullying.

Cyberbullying is the type of violence committed through the Internet and social networks.
This is a performance of persecution in the form of abuse, frightening, spreading fake information
and revealing private information, that outspreads aborad and in Kazakhstan too. Psychological
aspects of the cyberbullying are connected with the own peculiarities of virtual space and give
an opportunity to distinguish them from traditional persecution. These are: impersonality of the
bullier and his opportunity to bully his victim constantly; the victims of bullying is afraid of
being restricted from the access to computer (cell phone, pad and etc.) and having relationships
with agemates, that is why they keep bullying facts from parents and adults; quantity and
impersonality of bullying witnesses coincides with the absence of the punishment for such
actions and liability for bullying. The anonymity allowed on the Internet gives an opportunity
to make an experiment with your own various performances and various social roles without
being afraid of wrong evaluation by others or any social sanctions that can surely appear during
alive relations.

Cyberbullying can cause social isolation of the cyberbullying victim, also yroubles at school
or workplace and various psychological problems. To prevent cyberbullying below measures
should be taken:

1. Education and information support.

On of the most effective measure to prevent cyberbullying is informational support and
education. School and educational organizations should widely spread educational programs
that can teach children and teenagers what is cyberbullying, how to recognize cyberbullying and
report about it. Parents and adults should teach their children jow to protect themselves from
cyberbullying and how to help if they became a victim.

2. Creation of secure sphere in Internet.

State bodies and organizations have to work on creation of secure sphere in Internet. It can
be preparation of rules and instructions on Internet behavior, making filters and blockators that
can identify and block unnecessary content, installation of programs that will assist to protect
users from cyberbullying.

3. Participation of parents and adults.

Parents and adults have to participate in cyberbullying prevention. They should control
children’s activity in Internet, ask what they are doing in Internet, and if they became a victim
of cyberbullying, parents and adults have to help them. Adults should be ready to report on
cyberbullying facts immediately.

4. Support of cyberbullying victims.

Cyberbullying victims needs support and help. At schools and educational organizations
there should be plan of measures to prevent cyberbullying facts in the future. State bodies and
organization can give psychological support to cyberbullying victims and to their families.

5. Cyberbullying must be punished.

Cyberbullying is a crime and persons who commited it must be punished. State bodies
and law enforcement bodies must identify cyberbullying as a crime and offenders should be
subjected to liability.

Prevention of cyberbullying is very important issue for society. Prevention of cyberbullying
needs complex measures that can capture development of educational programs, secure online
spheres, participation of parents and adults, supporting victims and subjection offenders to
liability. Implementing these measures, we can create secure and responsible online community,
and everyone can use the advantages of Internet space without being afraid of bullying and
discrimination. Itis important to understand that cyberbullying break human rights and can cause
serious consequences to the affected person. That is why for prevention of this phenomenon and
protection of rights of cyberbullying victims” appropriate measures should be taken. This would
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help to create secure and healthy society, e.i. in such society everyone can feel he is protected
and respected.

Thus, cyberbullying — one of the bullying that take place in Internet space. In this case during
prevention of cyberbullying we must consider who can help to protect from cyberbullying.

First of all, it is parents.

Parents play very important role in revention cyberbullying. They can teach their children
how to use online security, control their activity in the social networks and messengers, and
explain what to do if children became a victim of cyberbullying. Parents can help to train emphaty
and respect to other people to prevent being a buller.

Teachers.

Teachers are also main figures in the prevention of cyberbullying. They can give classes about
security in online space, teach emphaty and respect to other people and can help to understand
how to act if they or other people became a victim of bullying. Teachers can also create effective
space in the class that can give safety and support, so the children can feel comfortable and be
not afraid to ask for a help.

Social workers.

Social workers can help the victims of cyberbullying and their families. During solving
the problems regarding the cyberbullying social workers can give emotional support, provide
consultancy and assistance. Social workers can work with the bullers and understand how their
actions can impact on other people and can help them to change their behavior.

Law enforcement bodies.

Law enforcement bodies can implement measures against cyberbullying. They can execute
pretrial investigation, find bullers and bring them to responsibility, protect cyberbullying victims
and give them support.

Companies and social networks.

Companies and social networks also play an important role in prevention cyberbullying.
They can develop security policy and community rules that prohibit cyberbullying and punish
bullers. Also they can block unnecessary content and offer report tools.

Cyberbullying is a complex problem that can cause huge damages to the victim. All the
subjects of cyberbullying prevention should work together to prevent it and to protect those
who faced it. Parents, teachers, social workers, law enforcement bodies, companies and social
networks can make their own contribution to the fight against cyberbullying and create secure
and supportive sphere for all. Every person can become a subject of cyberbullying. If we see that
someone or ourselves became a victim of cyberbullying, we can give a helping hand. We can
report about it in social networks or ask parents, teachers, social workers or law enforcement
bodies for help. We can avoid being a buller on the Internet, show respect and kindness to other
people and this will prevent cyberbullying.

Conclusion

Prevention of cyberbullying is the obligation of the whole society. Every human being can
make a contribution to fight against this phenomenon, can create secure and supportive space
for all people. Acknowledgment of liablitiy for actions on the Internet and non-participation in
cyberbullying is very important for all of us. We should control what we say and write on the
Internet and remember that bad words can cause serious damage to other persons.

It is very important to teach children and teenagers good behavour in Internet, explain
which actions cause cyberbullying and the wats to avoid it. Parents, teachers and other adults
should save children and teenagers from becoming cyberbullying victim and have to be ready to
help in solution of problems that can occur in internet space.

The government and companies that propose social networks and other online platforms
must implement appropriate measures to prevent cyberbullying. This can cover creation of
effective mechanism of reporting about the offences, training users secure online behavior and
cooperation with law enforcement bodies to combat cyberbullying.
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Fighting cyberbullying needs making an effort from the different sides. If we will work
together, we can create secure and supportive online community for all. It is very important to
understand that cyberbullying can cause serious psychological problems for a victim, including
depression, worry and even suicide thoughts. That is why we must recognize such situations
and help cyberbullying victims.

Cyberbullying is not limited to school space, it can occur in the work place, family or other
public places. It means that absolutely every person can face cyberbullying and that is why we
must know how to solve this problem.

We should remember that we coummunicate in internet with certain sensitive and worried
people. That is why we should represent respect and kindness to Internet users and keep in
mind that our behavior can make an impact to the life of other people. Uniting our efforts, we
can create secure and kind place in Internet.

Funding. The scientific article was prepared within the framework of the project BR 27882414
“Program for the support and rehabilitation of child victims of violence: practical implementation of a
network of resource modular centers” funded by the Science Committee of the Ministry of Science and
Higher Education of the Republic of Kazakhstan.
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H.Bb. Kaakaesa', A.b. I36acosa?, A.b. byreioai’®
1Abaii amoindazwl Kasax, yammulx nedazozuxarvis yuusepcumemi, Aamamol, Kasaxcman
2OA-Dapabu amundazvt Kasax yammuix yrusepcumemi, AAmamot, Kasaxcman
3II. Ecenos amvindazur Kacnuii Memexemmix Texrorozusirap xame Vnxkunupunz ynueepcumenti,
Aamameot, Kasaxcman

Kasakcran Pecnniyb6ankacbiHaa KnOepOy AAMHITIH aa4bIH ady AbIH KeiOip cypaKkTapsl

Angarna. MakaaaHblH MaKcaThl — Kasipri Ke3Je KeH TapafaH KYOBLABIC KUOepOyAAMHITIH aaAblH
aay IapaJapblH KaAbIITacTeIpy. Makaaada OyAAMHT YFBIMBI, OHBIH illliHAe K1OepOyAAMHITIH Ma3MYHBI,
K1OepOyAAVMHITIH aAAblHaAy YIIiH Ka>kKeTTi IlapaJapAbIH XKylieci, KnbepOyAAMHITIH aA4bIH aAyAbl KY3eTe
acpIpaThIH CyObeKTidep KeH Typae KapacThIpblAfaH. JepTTey4iH o4icTeMeaiK Heri3iH KpMMMHOAOIMS,
BUKTUMOAOIUS FBLABIMAAPBIHBIH epexkedepi Kypaiigpl. KubepOyaamHITIH aaABIH aAyAblH ©3eKTiairi
KeIITereH aJaMAapAbIH, acipece >KacecripiMmaep MeH OazasapAblH ©MipiHiH aXKbIpaMac OeiriHe aiiHaAraH
3aMaHaym TeXHOAOTIMsAap MeH 91eyMeTTiK >KeaidepAi KOAJaHyAbIH KeH KaHaT >KalObIMeH OallAaHBICTHI.
KubepOyaaunr - 0ya unTepHeT >KaHe 6acka U@ PABIK, TeXHOAOTHUAAAP apKbLABI 00AaTHIH IICUXOAOTUAABIK
30PABIK-30MOBLABIKTEIH Oip TYpi.

Knbepbyaanar gerpeccrisi, Ma3acbI3AbIK, ©3iH — 031 OaradayAblH TOMeHAeyi >KoHe Keitbip sKargaiidapaa
Ccyunug, CUsKTH KnOepOyAAMHITIH KypOaHBIHa alfHaA¥aH ajaM YIIiH ayblp 3apdanTapAbl TYBIHAATYBI
MyMKiH. COHABIKTaH Aa, KnOepOyAAMHITIH aaAbIH ady KOFaM YIIiH MaHBI3Abl MiHAeTTepaiH Oipi 004
TaObLAAABI.

Knbepbyaanarriy aaAblH aay Oadalap MeH >KacecIipiMAepre MHTepHeTTeri Kayillcia MiHe3-Ky ABIKTEI
YUpeTyAi, 94eyMeTTiK >KeJidep MeH MecCeHAXepaepai maiijalaHy epekeAepiH KaAbIIITacThIPYAbl,
COHJali-aK aTa-aHaAap MeH My¥fadiMaepre KubepOyAAMHI JKardalidapblH Kalail TaHyFa JKoHe aaAbIH aly¥a
YUpeTyAi KaMTYBI KepeK.

KnbepbyaanarTiy aa4blH ady yiuniH KnOepOyAAMHI >KarjalldapbIHBIH aAAbIH aly >KoHe TepreyMeH
alfHa/AbBICaThIH, COHAAN-aK 3apJall IIeKKeH epre KOMeK KopCeTeTiH apHalibl KbI3MeTTepai Kypy MaHBI3AbI.

Maxaaa aBTOpAapsl KnOepOyAAMHITIH aaAblH aAyAblH Oaladap MeH >KacecHipiMAepAiH OHAAlH
KayiIcisairiH KaMTaMachl3 eTy YIIiH KaXkKeTTi Ilapa eKeHAiriHe OacTsl Hasap aydapraH. O4 MeMAeKeTTiK
yitbiMAapapl, OiziM Oepy MekeMeaepiH >KoHe aTa-aHalapAbl KOca aAfaHAa, KOFaM AeHrelliHAe >Ky3sere
acChIPBIAYBI THIC.

Tyiiin ce3aep: OyAanHT, KUOepOYyAAUHI, arpeccop, Oyaaep, 30pAbIK-30MOBIABIK, KyAalay, UHTEPHET,
94eyMeTTiK Kediaep, aaAbIH aly, aAAbIH aly CyObeKTidepi, ayblp 3apAanTap >KoHe T.0.

H.b. Kaakaesa', A.b. I36acosa? A.b. byreioain®
'Kasaxckuii HALUOHAALHDLI nedazozudeckuii yrusepcumem umeru Abas, Aavamol, Kasaxcman
?Kasaxckuii HayuoHarvHvlil yrueepcumem um. arv-Qapadu, Aavamol, Kasaxcman
3Kacnuiickuil zocyoapcmeenotii yHusepcumen mexHorozui u urxunupunea umenu L. Ecerosa,
Axmay, Kasaxcman

HekoTopnie Bonipocsl mpopnaakTuky Kudepoyaannra B Pecrryoanke Kasaxcran

Annoranus. Ileap cratsm — chopMmposaTh Mepsl 110 IpoduaakTuke KudepOyaauHra, IIUPOKO
pacIIpoCTpaHEeHHOIO B HACTOsIIIee BpeMs sABAeHNA. B craTbe paccMaTpuBaeTcs MOHATHE OyAAUHTa, B TOM
yncae cojeprKaHue KubepOyaauHra, ciicteMa Mep, HeOOXOAMMBIX 4451 TpopUAaKTUKM KubepOyaamHra,
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CyO'BbeKTBI, OCyIIleCTBASIONINe IIPOoPpUAaKTUKY KOepOyAarHra. MeTo4040T1MYecKyIo OCHOBY MCCAeJ0Ba s
COCTaBASAIOT TOAOKEHVST KPMMIHOAOTUM, BUKTUMOAOTHUN.

AKTyaabHOCTb IPOoPUAAKTUKM KnOepOyaAMHIa CBsI3aHa C POCTOM MCIIOAB30BaHUS COBPEMEHHBIX
TeXHOAOTMI ¥ COIMAABHBIX CeTell, KOTOphle CTaAu HeOTheMAeMOM YacThiO SKM3HM MHOTUX AIOJel,
0COOEHHO TOAPOCTKOB U aeTeli. KnbepOyaamHr — 5T0 PopmMa ICHXOAOTMIECKOTO HAaCUANS, KOTopas
IIPOMCXOAUT Yepe3 MHTepHeT I Apyrue NuppoBsle TeXHOAOTUN.

KnbepOyaamHT MOXKeT IPUBECTH K CePBe3HBIM ITOCAeACTBIAM AAs KePTBBI, TaKUM, KaK AeTpeccris,
TPeBOKHOCTh, CHIKEHJe CaMOOIIeHKM, a B HEeKOTOPBIX CAydasx — U K camoyOuiictsy. I[losTomy
npoduaakTuka KubepOyAAuHTa SIBASETCs BasKHOM 3adadell 445 oOIecTsa.

ITpodpuaaxktnka KnbepOyaauMHTa JOAXKHA BKAIOYATh B cebsa oOydeHme JeTell M ITOAPOCTKOB
6e30ITacHOMY IOBeAEHUIO B MHTepHeTe, YCTaHOBJAEHUe IIpaBiA MCIIOAB30BaHNS COITMAABHBIX ceTeil u
MecCeHAKepoB, a Takke oOyJdeHUe poANUTeAeil i yauTeaeli, Kak paclio3HaBaTh I IpeAOoTBpaIaTh cAydan
KknbepOyaanHra.

Aas nmpoduaaktuky KudepOyAAMHra TakXKe BaXKHO CO3JaHNe CITeIIMaAbHEIX CAYKO, KOTOphIe OyAyT
3aHIMAaTLCS ITpeAOTBpaleHIeM I paccaeoBaHIeM caydaes KnOepOyAAMHTa, a Tak’Ke OKa3hIBaTh IIOMOIITh
JKepTBaM.

ABTOPEHI CTaThM KOHCTATUPYIOT, UTO MpOoriaKkTuKa KndepOyAAMHTa SBAsIeTCI HeoOXOAUMOI MepoTi
AAs obecriedeHNs 0e30TIaCHOCTHM JeTell M MOAPOCTKOB B uHTepHeTe. OHa J0AHa OBITH OCyIIIeCTBAeHa
Ha ypoBHe OOITNecTBa, BKAIOYas TOCyAapCTBeHHBIe OpTraHM3aluy, OOpasoBaTeAbHBIE YUPEXKAeHUs U
poaureaein.

Karouesble caosa: Oyaamnr, kmnOepOyaAAMHI, arpeccop, Oyaaep, Hacuame, TpaBAs, UHTEpHeT,
conmaAbHbIe CeTH, TPOPUAAKTUKA, CYObeKTh ITPOPUAAKTUKY, TAKKIE ITOCAEACTBUS U T.A.
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Oc00eHHOCTH yTOA0BHOM OTBETCTBEHHOCTM JKeHIIH I10
3aKOHOaaTeabCTBy Poccmiickoit Pegepanym, Pecrry0ankn
Kasaxcran u PecnyO0ankmu Yaa: cpaBHIUTEAbHO-IIPAaBOBOM
acIiexT

AnsoTanusa. B cmamve paccmompenvl cpasHumeAvbHO-npasosbie ACNEKmul Y20A06HOT
omeemcmeeHHOCU XeHujur 1o sakorodamervcmey Poccuiicioii Qedepavuu, PecnyOruku
Kasaxcman u  Pecnybauxu Yad 6 eonpoce Hasnauenus HAKA3AHUS. AKMYAAbHOCHIb
uccaedosarus 00YCAOBACHA OMCYmcmeuem padom, cooepKaujux CpasHUMmMeAvHoll AHAAUS
omeuecmeenoz0  Y20A06H020  3AKOHO0AMEeAbCmea € 3ApYOexHOIM,  OMAUNATOUUMCS]
NPUMEHACMBIM NPAGOM — UCAAMCKUM.

OcHOBHBIM MeMOJOM HAYHUHOZ0 UCCALO06AHUS NOCAYKUA CPASHUTNEADHO-NPACOGOT AHAAUS
HOPM 201061020 npasa mpex ocydapcms. Memodvl cucmemamusayuu u 0000useHus mawxe
OBIAU UCHOADL306AHL OASL CHIPYKINYPUPOSAHIUS HOAYHEHHOTL UHPOPMAUUYU U POPMYAUPOSAHUS
60160006, K KOMOPLIM NPUULAU AGHIOPLL.

A6mopol npUWAY K 661600y O MOM, UMO 6 OMAUYUE OMl Y20A06HO20 3AKOHOOAMEAbCHI6A
Poccuiickonr  @edepayuu  u  Pecnybauxu Kasaxcman, Yy20A06HOe  3aK0HO0AMEALCIIE0
Pecnybauxu Yad ne npedycmampueaem Kakux-Audo 2apanmuil u n0CAAOAeHUL KeHUHAM,
npedycmampueas OAs HuX HApAdY ¢ MYXuuHaMu odujee Npasur0 HASHAUEHUS HAKASAHUS
u coémecmmoe codepxarue npu omovieanuu Haxasanus. IToamomy 6 Yzoroenuiil kodexc
Pecnyoauxu Had 1eobxodumo eHecmu usMeHeHUs, 3ampazusaroujue 60Npoc CMseueHus
Y20A06HOT OMGEEMCMEEHHOCIY KeHUUH, A MAKkKe Mecma colepXKanus npu omovieaHuu
HaKa3aHusl.

KaroueBble caoBa: npecmynaerue, OUCKPUMUHALUS, Y2OAO6HASL OMEEHICHIGEHHOCTD,
2YMAHUSM, KeHckas npecmynmnocmo, xenujuna, Poccuiickas @edepayus, Pecnyoauka
Kasaxcman, Pecny6auxa Yao.

DOIL: https://doi.org/10.32523/2616-6844-2023-145-4-100-109

CospemeHnHas rocyJapcTBeHHas IOAUTUKA HallpaB/AeHa Ha pa3BUTHe TOCyJapCTBa BO BCex
cepax, BKAIOYAsE MHCTUTYT YTOAOBHOJM OTBETCTBEHHOCTH. 3a IOCAejHIe HeCKOALKO AeT, 110
AanHbeIM MB/ Poccnm, ripectynHocTh ocraercs Ha npeskHeM yposHe [1]. Ognako I'enepaabnas
IIpokyparypa Poccuitckoit ®Pegeparum mpejocTaBuda CTaTUCTUYECKMe CBeJeHUs 3a TpU
kBapTaaa 2022 roga, KOTOpble CBUAETEALCTBYIOT O POCTe IPeCTyIIHOCTY CpeAM IpeAcTaBuTeaeil
>KeHcKoro 11oJa. Tak, B 2022 roay rokasareab coctasna 16,4% OT Bcero InpoleHTa pecTyITHOCTI
110 cTpaHe, 4Tto Ooabiie Ha 0,1% orHocuTeanHo 2021 roga [2].

Aeiicteytomas Koncturynms Poccum B crathe 19 3akpeniaseT HPMUHIIMII paBeHCTBa
npaB 1 cBOOOJ yYea0BeKa M Tpa’kJaHMHA, MCKAIOYas A00yI0 AUMCKpUMMHAIUIO (104, paca,
HallMoHaABHOCTD U Ap.) [3]. B Koncrurynun Peciydanku Kasaxcran B cratbe 14 yTBepkaaercs,
9YTO HUKTO He MOXKeT IOABePraThCs KaKOi-A100 AMCKPUMUHAIIAN 110 MOTMBaM IIPOMCXOXKACHN,
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Ocoberirocmu Y20A06HOU 0MEemMcmeeHHoOCHU Keruyu no saxornodamervcmsy Poccutickou Pedeparjui...

11044, Packl, HAIIMOHAAbLHOCTH, A3bIKa, OTHOIIEHNS PeAUTNHN, yOeKAeHNIT, MecTa JKUTeAbCTBa AN
I10 AI0OBIM MHBIM OOCTOsITEeABCTBaM [4]. B yKazaHHBIX CTaThsIX 3aKOHOAATeAsIMI OCOOOe BHIMaHIe
yAeAsieTcs TOMY, YTO MY>K4MHa U JKeHIIIMHA MMeIOT paBHbIe IIpaBa U cBOOOAbl, KOTOpPbIe MOTYT
OBITh peaan30BaHbl BHE 3aBUCUMMOCTHU OT I104a npeactasuteas. OgHako nsydus 0oaee TAyOMHHO
BOIIPOC paBeHCTBa IIpas U CBOOO/ C MCTOPMYECKON TOUKM 3peHus], a TakKe IpoaHaAU3MpPOBaB
dusnosornueckue u 1Ae010rnIeckrie OCOOEHHOCTH, MOXKeM yKa3aTh Ha TO, UTO BCe DTO SIBIAOCH
IIPeATIOCBIAKAMM A4Sl BKAIOUEHIs HEeKOTOPBIX CHelupUIecKUX IT0AO0XKEeHUIl B YrOAOBHOE U
MHOe 3aKOHOJaTeAbcTBO Poccun n Kasaxcrana B OTHOIIEHMM MMEHHO KeHIINMH. 3aMeTUM, YTO
D0ABIIMHCTBO rOCYy 4aPCTB II0AAepK1BaeT JaHHOe HallpaBAeHNe U B AeICTBUTEAbHOCTY CMATYaeT
YTOAOBHYIO OTBETCTBEHHOCTH A5 KEHIINH B CHAY UX PU3NOAOTIYECKIX OCOOEHHOCTe 11 AP.

Ha cerognsmnmii g4eHb 0AHOJ 13 T1aBHBIX OCOOEHHOCTeI, KOTOpas 3aHMMaeT IIPaKTUIeCcKN
IIeHTpaAbHOe MeCTO B MCCAeJO0BAaHMUAX MHOTUX IOPUCTOB, SBASAETCSA TO, YTO IIO 3aKOHaM
Poccuiickont Pegepanum Tak ke, kak u B Pecriybauke Kasaxcran, >keHIIMHaM He Ha3HadaeTCst
YyTOAOBHasl OTBETCTBEHHOCTL B BUAE ITOXKM3HEHHOTO AUIIeHMs: cBOOOALL. B Poccum naaoxen
MOpaTOpuii Ha CMEPTHYIO Ka3Hb U B CUAYy cTaTby 59 Yroa0BHOro kogekca PO >KeHIMHEI He
MOTIYT OBITh Ka3HEHBI 3a COBepIleHyre 0COD0 TAXKKMUX IPeCcTyIIAeHNUl, MOCATaIONMX Ha KU3Hb
Apyroro yeaoseka nan aiogeii [5]. B Pecriy6anke Kazaxcran 3akonom ot 29.12.2021 r. HakasaH1e
B BIIJ€ CMePTHOM Ka3HM OTMeHeHO [6].

AKTyaAbHOCTb MCCACAOBaHMS 3aKAI0UY€HA B TOM, YTO POCCUIICKOE 3aKOHOAATEeAbCTBO TaK XKe,
kak 1 B PecrryOanke Kasaxcran B 06.41acTu yroA0BHOTO IIpaBa COAEPKUT B ceDe MCKAIOYUTeAbHbIe
0COOEHHOCTM Ha3Ha4yeHMs HaKa3aHMs >KeHIIMHaM, COBepIIMBIINM IpecTynaeHus. B
OTEeUYeCTBeHHBIX MCCAeJ0BaHUAX B 004acTy YrOAOBHOIO IIpaBa 3aKpeIlAeHbl OCOOEHHOCTHU
onpeJeJdeHMs] UM Ha3HadeHMs] HaKa3aHMUsl AAs SKeHIINH, OJHAaKO HeT TPy4o0B, KOTOphIe Obl
paccMaTpuBaAu MHCTUTYT YTOAOBHOM OTBETCTBEHHOCTHU A4 XKeHIuH B Poccuiickont Pesepanunm
B CPaBHUTEAbHO-IIPABOBOM acIleKTe C 3aKOHOAAaTeAbCTBOM 3apyOe>KHbIX CTPaH, OTANYAIOIIIXCS
OT POCCUIICKOTO TOCYyAapCTBa OTHOCUTEABHO IIPUMEHAeMOTO IIpaBa, HallpuMep, MCAaMCKOTO.

Martepuaabl 1 MeTOAbBI

Aast TOro, 4TOOBI BBISBUTL M M3YYUTh OCOOEHHOCTM Ha3HadeHMs HaKa3aHIs >KeHIIMHaM
110 YTOAOBHOMY 3aKOHOJaTeabcTBy Pecriybamkmu Yaga, Poccuiickoir Peaeparium u Pecriybankm
Kaszaxcran, aBTOphl 00paTmMAMCh K aHAAU3y HAy4YHOU U IOPUAMYECKON AUTepaTyphl IIO
TeMe MccaeaoBaHusA. MeToapl cucreMaTuzauuy U 00OOLIeHUs OBLAM MCIOAL30BaHbI A4S
CTPYKTypUpPOBaHU: TOAYy4eHHON uHPopManuu u (GpOpMyAUMpPOBaHMS BHIBOAOB, K KOTOPBIM
IIPUIIAN aBTOPBI.

PesyabTaTnl

Vcxoas 3 mpoBeA€HHOTO aHaAM3a yTOAOBHOTO 3aKOHOgaTeabcTBa Poccuiickon Peaepannmy,
PecniyOanxn Kasaxcran n Pecriybankn Yag 1o Borpocy ocobeHHOCTel Ha3HaueHsT HaKa3aH s
JKEHIIIMHAM, MOXeM OTMeTUTh caelylomue ocoOeHHOCTH. JKeHIIMHaM B COOTBETCTBUM C
YroaosueiM Kogekcom PecriyOamkm Yags HazHayaeTcs HakasaHMe HapaBHe C MYy>KYMHaMM
coraacHo Konctutynmm rocygapcrsa. B OoapimmHcTBe caydaes SKeHIIMHAM Ha3HayaeTcs
TIOpEMHOE 3aKAIOYeHMe KaK OCHOBHOJ BM/ HaKa3aHU: — OCOO@HHOCTh COCTOUT B TOM, 4YTO
SKEHILVHBI Y MY>KYMHBI COAEP>KaTCA B O4HOM TIOPbMeE I 3a49aCTyI0 HAXOAATCS B OAHOM TIOPEMHOM
Kamepe.

YT0A0BHYIO OTBETCTBEHHOCTh HECYT TaKXKe U >KEeHIIMHBI, HaXOAJAIIMeCcsd B IOAO0XKEeHUU
DepeMeHHOCTH ¥ MMeIOINe TPyJHOTO peOeHKa AU HEeCKOABKUX JeTel, 4TO yXyAllaeTcs
IIA0XMIMU YCAOBUSMMU COAeP>KaHNsl, HeKaueCTBeHHBIM IIMTaHueM, KOTOpoe KpaiiHe HeOOXOAMMO
AAsI TPYAHOTO BCKapMAUBaHWA [7].

[Tpu sTOM B craThe 22 YroaosHoro kodekca Pecriybamkm Yaa orosopeno, uto «Ecanm
JKeHIIMHA, IIPUTOBOPeHHas K AMIIEeHUIO CBODOAbI, OepeMeHHa 1AM TOABKO 4TO po4uaa, OHa
oTOBIBaeT HaKazaHUe TOJAbKO depe3 TpU Mecslla I1ocae poloB. bepemenHnast Mamu TOAbKO 4YTO
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pOAMBIIIas JKeHIITMHA, IIOMelIlleHHas [0 CTPaXxKy 40 CyAa, IIPOAO0AKaeT I10Ab30BaThCsl PeSKIMMOM
peABapUTEABHOIO 3aKAIOYEHILT 40 MICTeYeHI:s YKa3aHHOIO CpoKa». JaHHOe IIPaBUAO ABASeTCS
HeOOABIINM MCKAIOUeHIeM, ITpeAoCcTaBAsIolIee OCY>KAeHHBIM JKeHIIHaM, HeaBHO pOAVBIINM
pebeHKa, olrpeeeHHble IT0cAabAeHNs B OTOBITUY HaKa3aH!s, HO He Doee TOro.

[TosToMy B yroaoBHOM 3akoHOJaTeabcTse PecriyOoamkm Yaa mmeroTcst cBom IIpaBOBbIe
0CODEHHOCTH AVICKYCCMOHHOIO XapaKTepa KacaTeAbHO YITOAOBHOI OTBETCTBEHHOCTY SKeHIIVH.

OO6cyxaenne

B coorsercrsum ¢ Koncrurynuen Pecriybankn Yag, mepeg rocygapcrsoM CTOUT OAHA U3
IIPMOPUTETHBIX 3a4a4d — UCKAIOYeHNe AI00bIX GOPM AUCKPUMMHAIIUY B OTHOIIEHNUN >KeHIUH
[7]. OaHaxo B peaabHOCTM >KEHIIVHBI YacTO CTAAKMBAIOTCS C HACUAMEM M AVICKpUMMHAIIVeT],
HeCMOTp:s Ha KOHCTUTYIIMOHHBIN 3arrpeT. VIHCTUTYT yroA0BHOM OTBEeTCTBEHHOCTY B OTHOIIEHNH
SKeHIIIVH MIMeeT HeKOTOpPble OTANYNS OT MHCTUTYTa YyTOAOBHOM OTBETCTBEHHOCTH AASI MY>KUIIH,
xoTs Koncrurynums rocysapcrsa sakperiaseT IPUHLIMII paBeHCTBa KeHIMH M MY>KUMH IIepej,
3akoHOM. [IpeacraBasieTcs, uTO reHAepHAasl IPUHAAAEKHOCTD SIBASETCSI OAHNMM U3 (PaKTOPOB,
OKa3bIBAIOIIVIX BAVSHINE Ha IIPOLIecC Ha3HaueH! s HaKa3aHIL:l, a Tak>)Ke CMATYAIONero yToA0BHYIO
OTBETCTBEHHOCTD >KEeHII[VH 3a COBepIIIeHNe IIPecTyIIAeHNIL.

OrmerumM, uto B Poccum m Kasaxcrane oTpacab COBpeMEHHOIO YIOJAOBHOIO IIpaBa
pas3BMUBaeTCs Ha IPOTSOKEeHNN AeCSTKOB AeT, MHCTUTYT YTOAOBHOIM OTBeTCTBEHHOCTM HaXOAMTCS
Ha 9Talle aKTMBHOIO COBEpIIeHCTBOBAHI B BOIIpOCaX HasHadyeH!s HaKa3aHM: KeHIHaM 3a
CoBepIlleHNe IIPeCcTyIIAeHUII, a Tak’Ke B 004acTy IpeaAylpe’KAeHNs JKeHCKOI IIPeCcTyIHOCTI.
Uro >xe kacaercsa PeciyOankm Yaa, MokeM OTMeTUTDH cAeAylOllee: TOCYAapPCTBO HaXOAUTCS
AVIITB B HaYae IIyTy (POPpMUPOBaHIUsI IIPOYHOI 3aKOHOAATeAbHON Oa3bl, HOpMaTUBHO-IIPABOBLIE
aKTBl KOTOPOII peryAnposaan Obl B 40AXKHOM Mepe MHCTUTYT YTOAOBHON OTBETCTBEHHOCTU A5
>KeHIIMH. B cuay Toro, 94To poccuiickoe rpaBo u I1paBo, mpuMensemMoe B Pecriybanke Yag, nmeror
P14 CyIIeCTBeHHBIX OTAMYMII B 001acTy Ha3HAYeHNs HaKa3aHW: SKeHINNHAM, IIpeACTaBAseTCs
HeOOXOAVIMBIM IIPOBECT! CPaBHUTEABHO-IIPABOBOII aHAAM3 OTeYeCTBEHHOIO 1 3apyOe>KHOIO
3aKOHOJZaTeAbCTBA B 00AacTM YroAOBHOIO Impasa. IIpeacrasasercs, 4To IIpoBejeHIe TaKOTO
aHaAmM3a IIO3BOAUT BBIABUTH CAaOble CTOPOHBI AENCTBYIOIIEro 3aKoHOJaTeAbCTBa B Poccun
un Pecriybamke Yag, 9to ompegeanT HampapAeHNe peKOMeHAaUUil AAs COBepPIIeHCTBOBAHILI
MHCTUTYTa YTOAOBHOI OTBETCTBEHHOCTM B rOCyapcTBax.

3a nocaeHue roAbl IIPeCTYIIHOCTD CpeAN JKeHIITMH 3HaYUTeAbHO N3MeHNAACh. AHAAN3NPY:
AaHHBle 00 yAeAbHOM Bece >KEHCKOI IIPecTyIIHOCTM B OOIleM 4YucAe ANl COBepPIIMBIINIX
IpecTyIIAeHNs 3a II0CAeJHNe HecKoAbKo AeT B Pecrrybamke KasaxcraH, MOXKHO IpocaeanTsb
IIOCTEIIeHHOE ee CHIKEHNe.

EJVI. Kaup>kaHoB muirer O CAeAYIOIINX M3MEHEeHMAX IIPeCTYHHOCTU CpeAy >KeHIVH
B AeBAHOCTBIX rogax XX B.: «1) IloBblllleHne ypoBHsI UX KPUMMHAABHOM aKTUBHOCTU B cepe
sKkoHOMMKHU. PocT B 2,5 pasa 4mcaa >KeHIINH, COBEPIIMBINNX TaKye IIPeCcTyIIAeHU:, IIpuBea K
yBeANYeHUIO UX YAeABHOIO Beca B OOIeM 4ucAe TaKuX IMpecTyITHNKOB. OcoOeHHO 3aMeTHBIM
ObI1 pOCT 4YMCAa OSKEHIINH, COBePIIMBIINX IIPeCTyILAeHNs, CBJA3aHHBle C He3aKOHHBIM
npeArpuHUMaTeAbCTBOM (342 40 766, T.e. B 2,3 pasa); M3TOTOBAEHMEM U COBITOM MOAAEABHBIX
JAeHer U IleHHbIX OyMmar c 187 ao 348, obmanoMm mnorpeOurezeii (8 2,6 pasa)... 2) AKTHBHOe
BOBJA€YeHIe >KeHIUH B TXKKYI0 U 0CO0O TSKKYIO, HamboJee OOIIECTBEHHO OITacHYIO
IIPECTYITHOCTD C BEICOKIIM YPOBHEM OPTaHM30BAHHOCTHU M IIpO(ecCrOHaAN3Ma: a) O0IIjee Y1ca0
IIPECTYITHNII, COBEPIIMBINNIX TSKKME M 0CODO TsXKKMe ITpecTyIlAeHus, BhIpocao Ha 32,3 %, B
TOM 4I1CAe, HallpuMep, B uncae youitr ¢ 2968 a0 3267 (Ha 10 %); 6) KOppICTHasI HalIpaBAEHHOCTD
JKEeHCKOI1 IIPeCTYITHOCTY Bce Jallle IpruoOpeTasa HacuAbCTBeHHbIe POPMBL... ¢ 30 40 57 BEIpOCAO
911C/0 JKEHIIVH, y9aCTBOBABIIIIX B IIOXUIIIEHNAX A10Ae11; Ha 71,5 % BBIPOCAO MX KOAMYIECTBO Cpeau
TeX, yeil KpMMMHAABHBIN OM3HeC CBA3aH C pacIpoCTpaHeHUeM OPYKUsd, a B paclpocTpaHeHne
HapKOTMKOB OHI BOBAEKAIOTCsA Aa’ke aKTUBHee MY>XUIH, O YeM CBUAETeALCTBYeT M IIPUPOCT
yycaa takux npectynnu (1997 mo 1999 r.r ) na 74,6 % u ypeandenue ux yAeAbHOTO Beca B 00I1eM
gncae rnpectynHUKoB ¢ 11,1 % a0 14,5 %... mponsoiea 3aMeTHBINI POCT 4NCAa ANUIL] XXEHCKOTO
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110/a, COBePIIMBINMX ITpecTyIiaenus B rpymie (c 46 200 B 1997 roay 4o 54 145 B 1999 roay - 17,2
%), B TOM 41CAe B OpraHmusosaHHo rpyme (c 1420 g0 1656 - Ha 16,6 %)» [8].

3a mocaeaHNe HECKOABKO AT BOIIPOCH POCTa >KEHCKON IpecTymHocTu B Poccmiickon
Degeparuy  MMOAHMMAAMCh Ha MHOIMX HAYYHO-TIPAKTMYECKMX KOHpepeHImaX. Takoin
IIOBBIIIEHHBIN MHTepec OOyCAOBAEH TeM, YTO B COBPEMEHHOM OOIecTBe pOAb >KEHIMHBI
IIOCTeIIeHHO BO3pacTaeT I COBepIIeHNe ITpeACTaBUTe A MM XKeHCKOTO 1104a ITPeCcTyILAeHUIA IMeeT
KpajiHe HeraTUBHBIe II0CAeACTBIA. JeliCTByIoIee yToOA0BHOe 3aKOHOAaTeAbCTBO COAEPIKUT B ceDe
HEKOTOpBIe OCOOEHHOCTM Ha3HaYeHI sl HaKa3aH! s KeHIITMHAM B CUAY (PU3MOAOTUN U ITPUHITUIIOB
CIIpaBeAAMBOCTU U T'yMaHMu3Ma. PaccmoTpum 6oaee mogpoOHO AaHHBIE OCOOEHHOCTI.

Y>ke 1mocae BbIHeCEHUs IIPUTOBOPa OCY>KAEHHbIe Cy4O0M K AUIIEHNIO CBODOABI SKEeHIIVHBI
HaIlpaBAsSIOTCS B COOTBeTCTBUM cO crathell 58 YK P® na orObiBaHMe HaKasaHUs B KOAOHUM—
IOCeAeHMs U UCIIpaBUTeAbHble KOAOHUN oO1ero pexxnuma [9]. ITpu sToM 3aKoHO4aTeABCTBOM
Poccniickon @eaepanum TIOpeM M KOAOHUIA CTPOTOIO peXuMa AAs ANUL] XKEHCKOTO I104a He
IpesycMoTpeHo. Mepa ke OTBeTCTBeHHOCTH JKeHIIVH 10 cTaThaM OcoOeHHOoT 9acTu YTOA0BHOTO
KoJekca PO mpupasHeHa K OTBeTCTBEHHOCTM MyXuuH. Ha sBHble oTAMums B OTObIBAaHUM
AVIIeHNs CBODOABI SKeHIIMHaMM U My>KumHamm oOpamjaer sHmmanue A.T. Kapamanyksn:
«IToxazaTeAbHBIM TaKKe SIBASETCS TO, YTO SKeHIIVHbBI OTOBIBAIOT HaKa3aHe TOABKO B KOAOHMIX
ob111ero pexuMa B coorseTcTsun co cT. 58 YK PO. ¥Yroa10BHO-11CIIOAHNTE APHOE 3aKOHOAATEeAbLCTBO
Poccniickon Pegepanum A0AKHO MCXOAUTH U3 IPUHLNIIA TEHACPHOTO PaBeHCTBA - IOPsAA0K
Cogep>KaHMs OCY>KAEHHBIX MY>KUMH M SKeHIIUH A0AKeH OBITh O4MHaKOBLIM. Bompekn sTomy,
HEKOTOPBIe HOPMBI ITpeAyCcMaTpUBaIOT yueT I0A0BbIX OCOO@HHOCTeN, TPpeA0CTaBAs s JKeHIHaM
0COOBIe ABIOTHI U IIPUBUAETUMN 10 CPAaBHEHMIO C OCY>KA@HHBIMU My>KumHamm» [10].

3aech Xe oTMeTUM U TOT (PaKT, YTO YKa3aHHBI IOAXOJ K COAepP>KaHMIO SKeHIIUH B
KOAOHMM ODIIIero pexkumMa sBAsSeTCS IPOTUBOPEUNMBBIM OTHOCUTEABHO IIPUHITUIIOB I'yMaHU3Ma
u cripaseaanBocTi [11] B caeayioneM caydae: HaXOXKA€HMe JKeHIIVHBI, HEOAHOKPATHO CyAMMOIA
3a COBepIIeHMe TsKKUX MAM OCOOO0 TSKKMX IIPeCcTyIlAeHUI HpeAcTaBAsSeT OIacHOCTh AAsd
IIpeACTaBUTeAeI JKeHCKOIO 1101a, COBePIIMBIINX IIPECTYIIAeHNe BIIePBhIe II0 HEOCTOPOSKHOCTH,
HanpuMep. Kpome TOro, My>KumHBI 1 >KeHIITMHbL, KOTOPBIe COBEPIIAIOT paBHbIe IIPeCTyIIAeHI
B aHA/OTMYHBIX OOCTOSTEAbCTBAX, TAKXKe COAEP>KATCs B Pa3HBIX MCIIPaBUTEABHBIX YUPEKACHIIX,
4YTO MOKeT OBITh IIPUHATO 3a IIPOsABACHUE AMCKPUMIUHALIA.

[IpuBeaeM HeCKOABKO IIpUMePOB 13 cyaeOHOM npakTtuku. K. Op1aa ocy>kaeHa K AUIIEHUIO
CBODOABI MO COBOKYITHOCTM HPeCTYILAeHUIL: 3a TPYIIIOBOe yOmiicTso AByx m Ooaee amiy (19
4eT), 3a IMOoACTpeKaTeAbCTBO K YOMIICTBY C ILIeAbI0 CKPHITh Apyroe mpecryraenue (10 aer)
B MCIPaBUTEABHON KOAOHUM oOmiero pexxmma [12]. B apyrom caydae K. 6p1a ocyxgeH K
AUIIEHUIO CBOOOABI 3a COBepIIIeHe TPYIIIOBOro yOuiicTsa CpoKoM Ha 15 AeT B ucIpaBUTeAbHOM
KoaoHMM crpororo pexxmma [13]. Ilpeacrasasercs, 4yTo 3a coseplleHne 0oaee OIACHOTO IO
CTeIeH! IpPecTyIlAeHNs JKeHIIMHa I10AyJaeT 004ee CHUCXOAUTEAbHBIN BIJ HaKa3aHWs, 4TO He
COOTBETCTBYeT INPUHIINITY CIIPaBeAAMBOCTI.

Anaans YK PO nossoaser HaM TakKe BBIAeAUTHh U Apyrue ocobenHoctu. Tak, Hampumep,
B cTaThe 54 YrOAOBHOIO 3aKOHa COAEpP>KUTCS 3alpeT Ha Ha3HayeHUe HaKa3aHUs B BuJe
apecta AAs >KEHIIMH, KOTOpble HaXOAATCSA B IOAOXKeHUU OepeMeHHOCTU U (1AU) UMEIOT
HeCOBepIIIeHHOAeTHUX JeTeil B Bo3pacte 4o 14 aer. Ha nHam B3rasa, »To 00yCA0BAEHO
CAOXKHOCTBIO CO3JaHus U MOAAep>KaHUs HeOOXOAUMBIX yCAOBUIL. 34eCh K€ MOXKEeM OTMEeTUTh
U TO, 4TO >KeHIIVHLI He HecyT HaKa3aHue B BIJAe IIOXKM3HEHHOTO 3aKAIOYeHMs CBOOOALI
U CMEPTHOM Ka3HM, IOCKOABKY BTO COOTBETCTBYeT IIPUMHLMIIAM YIOAOBHOTO IIporecca —
ryMaHu3My u crpasedansoctu. Vintepecnnim mpeacrasaserca muenne /.T. Kapamanyksna,
KOTOPBIII YKa3bIBaeT, YTO BO3MOXKHOCThH IIPUMMEHEHN CMEPTHONM Ka3HM TOABKO K MY>KYMHaM
SABASETCS NposBAeHNeM oAHoW u3 ¢popm guckpmmuHanum [10]. IToggepkHeM, 9TO MHOTHE
Me>KAyHapOJHbIe ITpaBoBble aKThl B 00.4aCTH 3aIIUTHI ITpaB 1 cB000/, Yea0BeKa YKa3blBaloT Ha TO,
4YTO CMepTHas Ka3Hb He MOXKeT OBITh IIpMMeHeHa MCKAIOUNTeAbHO K OepeMeHHbBIM >KeHIIHaAM,
ITOCKOABKY SKeHIIVHBI ¥ My>KUMHbI 004a4a10T PaBHBIMU IIpaBaMI U B PaBHOJ CTEIIeHN A0/AKHBbI
OTBeYaTh 3a COBepIIIeHHbIe IIPeCTYILAeHNs Ileped 3akoHoM. Hanpumep, Takum MeXXayHapoAHO-
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IIpaBOBBIM aKTOM sABAseTcs Pezoatonus I'enepaabnoit Accambaen OOH ot 16.12.1996 roaa [14].
Ha nmam s3rasa, OOH ncxoanT 13 HO3MLINM COXPaHeHI: 340POBbs peOeHKa.

Taxxke MOXXeM OTMETUTL U TO, YTO MHOTME HccaeioBateau, B dyactHoctu, K.B. Asaaiomn,
YKa3blBalOT Ha TO, YTO 3alpeT Ha IIpMMeHeHUe CMepPTHOM Ka3HM K JKeHIMHaM B I1eA0M He
COOTBETCTBYeT KpuMMHOAornyeckoi cutyanun. Kak panee Obla0 yKasaHO, cpeAu >KeHIIVH
AVHaMIIHO BO3pacTaeT IIPecTyIIHOCTS, B cBsa3u c ueM K.B. Asaa108 npeaaaraet BHeCTU M3MeHeHIS
B 3aKOHOAaTeAbCTBO Poccuut B BOIIpOce CME@PTHON Ka3HM B OTHOIIEHUM SKeHIIVH, HaXOAS I XCSI
B II0A0>KeHnu OdepeMeHHoctH [15].

Kpome Ttoro, crout obpatuth BHMMaHMe Ha OOs3aTeAbHbIe U MCIIpaBUTeAbHble PabOTHI,
Ha3HauyeHlMe KOTOPBIX B OTHOIIEHNUM >KeHIIVH TakKe MMeIOT HeKOTopble ocobenHHoctu. Tak,
HanpuMep, cratba 49 YK P® mpeamoaaraeT sanpeT Ha HadHadeHMe OO0s3aTeABHBIX paOOT
OepeMeHHBIM JKeHIIMHAM, a TakKe KeHIMHaM, KOTOpble MMeIOT HeCOBEePIIIeHHOACTHIX AeTeil
B Bo3pacte A0 Tpex aeT. C.B. Tacakop yTBep>KaaeT, 4TO CaHKIIUM, IIpeAyCcMaTpUBaIOIIe TaKue
OCODEHHOCTM HaKa3aHUs A4 OepeMeHHBIX >KeHIIVH U >KeHIIVH, UMeIOIINUX AeTell, B II0AHOM
Mepe COOTBeTCTBYIOT HOpMaM MOpaAl U HpaBCTBeHHOCTH oOmecTsa [16].

KacateapHo npuHyguTeapHBIX pabOT MOXeM yKa3aTh cAeAylollee: OHM He MOTYT OBITh
Ha3Ha4yeHBbI JKeHIIMHaM, KOTOpble A0CTUTrAU Bo3pacTa 55 aeT. ODpaTuM BHUMaHMe Ha TTO3UIIAIO
K.B. Asai0Ha — Takue orpaHuyYeHus IIpy Ha3HauYeHUM HaKa3aHMs KeHIMHaM, COBepPIIMBIINM
IIPeCTYILA€HMS, MOTYT IIPUBECTU K HACTYILA€HMIO HeraTUBHBIX ITOCAEACTBUI, 3aKAIOUYEHHBIX B
HEBO3MO>KHOCTM Ha3HaueHM: TaKOrO HaKa3aHMs Bobce. Takke B CBOeM MCCA@AOBaHUM aBTOP
oTMedaeT caegyiomiee: «B coorserctsnu c 4. 3 cT. 60 YK PO, mpu HazHaueHN HaKa3aHs B 4lICAe
IIpOYEro y4YMTBHIBAeTCsl BAMSHIUE U30PaHHOIO BMAA Ha YCAOBUS KM3HU CEMbU OCY>KAEHHOTO.
Oganako npu cymiecTByloIeM 3alpeTe Ha3HadeHNs OTAeABHBIX BUAOB HaKa3aHMs A4S SKeHIIVH
y cyda ¢pakTUdecky OTCyTCTByeT aabTepHaTuBa BriOOpa. Ecan ke B caHKIIMM CTaThbi OTCYTCTBYeT
mTpad Kak BIA HaKasaHIs, CUTyaIus CTAaHOBUTCA elrje 00.1ee IlevyaabHOI: B CMAY YCTaHOBAEHHBIX
OTrpaHMYeHNII JKeHIIMHe, UMeloIell pebeHKa, 3a4acTyio MOXKeT (aKTudecku OBITh Ha3HAa4eHO
TOABKO HaKa3aHUe B BUAe AUIIEHNS CBOOOABL... B oTHOIIeHNN >Ke SKeHIMH, MMEeIOIIX AeTell,
yCTaHOBAEHHBIe OTpaHMYeHIsI MOTYT ITOBAedb 32 CODO0I IT0CAe ACTBILSI, OOpaTHBIE 11eAsIM CO3AaHIs
COOTBETCTBYIOIINMX HOpM» [17].

IIpeacraBasercss, 4TO IIpM Ha3HAYeHMM HaKa3aHWUs >KEHIIMHAM B COOTBETCTBUM C
3aKoHOgaTeAbcTBOM Poccuiickoit Pegeparnium, caeayeT yIUTLIBaTh Tak>Ke IPUHITUIIB paBeHCTBa
repes 3aKOHOM M MCKAIOYEHNUS AVICKPUMMHALMM, TyMaHuU3Ma u crpaseganBoctu. OaHako B
0OABIINHCTBE CAy4Yaes, B YaCTHOCTH, B TeX, KOTOpble ObLAU ITpUBeAeHbl HaMU U3 41caa cyAe0HOM
IIPaKTUKY, IIPOCMaTPUBAIOTCsE (POPMBI IIPOSABACHMS AUCKPUMMUHAIIUY B OTHOIIEHUU MY>KUYIH.
34ech Xe OTMeTUM, 4YTO cHeluduyecKkre MIPUBMAETUN, KOTOPLIMU 001a4alOT >KeHIIVHEI,
COBepIIMBIINe ITPOTUBOIIpaBHbIE OOIIeCTBeHHO-OIIacHbIe AesHUs, He COOTBeTCTBYIOT HOpMaM
MeXAyHapoaHoro Ipasa. OgHaKo HeKOTOpPBIE U3 HIX, HAaIpUMe], 3alIpeT Ha apecT OepeMeHHBIX
SKeHIIVH ¥ JKEHIIVH, MMEIOIINMX HeCOBepPIIeHHOAeTHUX JeTeil B BO3pacTe A0 Tpex AJeT,
00yc40BAeHbl MHTEepecaMM FoCyapcTBa B BOIIPOCaX OXpaHbl 340pOBbsl peOeHKa.

CospemenHoe 3akoHogaTeabcTBO PecriyOamkm Yag 3akaiodgaer B cebe IOAOXKEHMs,
OoTpakalollye akTUBHYIO OOprOy € AMCKpUMMHAIIMeN >KeHIIMH — TaK, K IpumMepy, Oblau
IOANMCaHbl ¥ paTUdUIMpoBaHbl cooTseTcTByomue Konsenrum: Konsenums o Anksuaanum
Bcex GOpPM AUCKPUMMHAIIMM B OTHOLIeHMM >KeHIuH, KoHBeHIIMs IIpOTUB IBITOK U APYTUX
JKeCTOKIX, OecyeA0BeUHBIX MAYM YHVMXKAIONIUX AOCTOMHCTBO BMAOB OOpaIlleHMsl ¥ HaKa3aHMNs,
Konpennms o mpasax pebeHka u Ap.

Ho npakruka npumeHeHns MexXAyHapOAHBIX HOpPMaTUBHBIX ITPaBOBBIX aKTOB B Pecrrybanke
Yags orcyrcryer. B cBsA3m ¢ 9TMM B TrocygapcTBe Ha0AI04aeTCa  AUCKPUMMHAIIMOHHOE
OTHOIIIeHMe K >KeHIIMHaM. B Bompoce ocoOeHHOCTell HadHadyeHMsl HaKa3aHMI >KeHIIVHAM
II0 YTOAOBHOMY 3aKoHOJaTeAbCTBY Pecrybamku Yag MOXHO IIOAYEpPKHYTh caeayloliiee:
OTAMYMUTEABHBIX OCOOEHHOCTel Ha3HayeHNs HaKa3aHMs IPaKTUYeCK! HeT, OHM OTpa’keHbI B
BOIIPOCe OCBOOOXKAEHMs OT YTOAOBHOM OTBETCTBEHHOCTM (B 4acTHOCTM, OTcpoukm). OgHako
MO>KeM OTMEeTUTD YCAOBU: COAep KaHUsA KEeHIINMH B TIOpbMaX — OHM IPeACTaBASIOTCS KpaiiHe
HeraTBHBIMI.
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Ob6patum BHMMaHMe Ha noaoxeHus Koncrurynum Pecniybamkm Yaa. Tak, crates 18
3aKOHa yKa3bIBaeT Ha caeayloniee: «HUKTO He MOXKeT 1oaBepraThCsl yHIKAIOIeMY AOCTOMHCTBO
oOpaleHnIo UAM KeCTOKOMY oOpallleHNIO, a TakKe IIbITKaM»; CTaThs 26 raacut: «OObruan
U TpasULIMOHHBIE HOPMBI, 3aTparuBaioliye KOAAKTMBHYIO YIOAOBHYIO OTBeTCTBEHHOCTD,
3anpeleHbl». BMecTe ¢ TeM SKeHIITMHBI CTaAKMBAIOTCS € JKeCTOKMM oOpallleHreM 1 oOpallleHneM,
YHIDKAIOIIUM MX AOCTOMHCTBO — B 4YacTHOCTH, B Yage 40 cux IOp cCymiecTsyeT IIpaKTHUKa
IMOAUTaMHOTO Opaka, KOTopasl sIBAsIeTCs 3aKOHHOII [7].

AeiicTByrommii YToA0BHBI KodeKc PecriyOoamkm Yag He 3akperiaser B ceOe AeraapHOe
ompejeAeHNe IIOHATUSA «yTOAOBHAs OTBETCTBEHHOCTb». B cooTBeTCcTBUM C 3aKOHOAATEABCTBOM
PecniyOanxm Yag, yroaosHas OTB@TCTBEHHOCTh IIpeAcCTaBAseT cOOON HasHaueHe HaKa3aHNs 3a
COBepIIeHle IIPOTUBOIIPABHOIO A@sHMNS, 38 KOTOPOe IPpeAyCMOTPeHa CaHKLMS AVICTBYIOIIIM
YroaosueiMm kogexcom Pecriyoankn Haa.

Kenmiunam, B coorserctsun ¢ YK Peciybanku Yag, MoryT ObITh Ha3Hau€HbI KaK OCHOBHBIE
BUABl HaKa3aHMII, TaK U aAbTepHaTUBHBIE. B 4mcA0 OCHOBHBIX BMAOB BXOAST TIOpeMHOe
3aKAi04eHne, mrpad, B TO BpeMs Kak B KadecTBe aAbTepHaTUBHBIX BIAOB HaKa3aHMI IOHMMAaIOTCs
oO1ecTseHHbIe paOOTHI AM IITpadHOi AeHb. CoraacHo crarbe 13 Koncruryrum rocyapcrsa, Bee
PaBHBI IIepeJ 3aKOHOM, B CBA3M C UeM MOXKeM BBIAEAUTH CAeAYIONTYI0 0COO@HHOCTh Ha3HaueHIs
HaKa3aHMs >KeHIIMHaM — OHM OTOBIBAIOT HaKa3aHMe B TIOpbMax HapaBHe C MY>KYMHaMI,
coAep KaTcsl B COBMEIIeHHBIX KaMepax — T.e. MY>KUMHBI I JKeHIIIMHBI OTOBIBAIOT HaKa3aHMe 3a
COBepIIIeHle YTOA0BHO-HaKa3yeMOIo AeSHIS ¥ BpeMeHHO HaXOAATCs B O4HOM KaMepe.

B cootserctsum co cratpeit 21 VK Pecniybamkm Yaa, TiopeMHOe 3akaAlOdeHHe — 9TO
IOXKM3HEHHOe 1AM BpeMeHHOe HaKa3aHle B BUJe AMIIeHUs CBOOOAbI, KOTOpOe IIPUBOAUTCS B
VCIIOAHEHNE B IeHUTEHI[MapHOM YYPEeXAEeHUM U Ha yCAOBUAX, YCTAaHOBAEHHBIMM CTaTbsIMI,
3aTparuBalolmMM eHuTeHapHyio cucreMmy. Kpome roro, TiopsMsl Yaga He pasaeasiorcs Ha
MY>KCKI€ U KeHCKIe COOTBEeTCTBeHHO, YTO HapyIlaeT IIpaBo YeA0BeKa Ha HeIIPUMKOCHOBEHHOCTh
YaCTHOM (AMYHOIN) JKM3HU HECMOTP: Ha TO, 4TO coraacHo Koncruryium, rocyapcrso npusHaeT
ce0s1 AeMOKpaTUIeCKIM.

3aech Ke MOKeM 00paTUTh Ha OAHY U3 ITp00AeM OTOBITIS HaKa3aHMI KeHIIMHAMM — IM He
IIpeA0CTaBAsSeTCs HROOXOAMMBIN yX04 U CpeACTBa KeHCKOM IMIMeHbl, a TakKe He CODAI04al0TCs
AOAYKHBIE YCAOBUs COJeprKaHus. 3a MocaeJHre HeCKOABKO AeT TaKue YCAOBUS HeOAHOKPaTHO
IIOABepraAuch KPUTHUKE CO CTOPOHBI OOIIeCTBEHHBIX OpTaHM3aluii, B 4YacTHOCTM, WU3-3a
IepernoAHeHHOCTU YaACKMX TIOpeM, aHTMCaHUTapUM, OTCYTCTBUM KM3HEHHO Ba>KHBIX PeCcypcoB
— BOABI U1 €ABl.

YT0A0BHYIO OTBETCTBEHHOCTb HeCyT TaKKe JKeHIIVHBI, KOTOpPble HaXOAATCS B IOAOXKEeHNUI
OepeMeHHOCTH MAM UMeIOT pebeHKa 40 3-x aeT. [Ipobaema oTOBITHS HaKa3aHMS 3aKAIOUALTCs
B TOM, UTO K€HIIVHBI He MOAy4aiOT HeOOXOAMMOTO IIUTaHMs U, KaK CAeACTBUEe, M He XBaTaeT
IUTATeABHBIX BEIeCTB 445 IPYAHOIO BCKapMAMBAHUA.

OrmMmeyvaeTcs, YTO KeHIIVHEI TPV OTOBIBAaHM M HaKa3aH B TIOPbMe MOTYT OBITh IIOABePTHY ThI
TeAeCHOMY U CEKCyadbHOMY HaApyraTteabCTBY, >K€CTOKOMY OOpallleHMIO, 3aKOBBIBAHUIO B
KaH4aApl HeCMOTps Ha TO, 4TO 9TO CTPOIO 3allpelleHO MeXayHapoaHbiMy KonseHnmsimu,
paTuduuuposanusMu s Pecriybanke Yaa. Ha nam B3ras14, 970 00ycA0BA€HO TeM, 4TO B TIOpbMax
IpeUMyIIIeCTBeHHO paboTalOT MY>KUMHBI, IIOCKOABKY >KeHIIMHbBI Ha IIPpaKTUKe He UMeIOT IIpaB
Ha TPYAOYCTPOIICTBO B IIOA00HbIe CTPYKTYpbl. OTOBITUIO HaKa3aHus B TIOpbMaXx I0ABEPraioTCs
SKeHIIVHBI, MMeIOIINe IIcuXxudeckre 3adoaesanus. B uacTHocTy, oHM He IT0Ay9aIOT HeOOXOAMMOT
MEeAUIIMHCKON ITOMOIIM, HO B COOTBETCTBMM C IIPaBMAaMIl COAeP KaHNs IIpaBOHapyIInUTeAel, B
KaXk/J0ll TIOpbMe AOAKHO OBITh IICUXMATpUYecKoe OTJeAdeHue, B KOTOPOM pacliodaraioT AW,
VMEIOIIUX IICUXUYECK/e pacCTPONICTBA.

Panee >xeHIMHaM 3a coBepIIeHMe YTOA0BHO-HaKa3yeMOro AesHNs MOrla ObITh Ha3HadYeHa
B KayecTBe HaKa3aHUs CMepPTHas Ka3Hb — B CAy4yae, eCAu IIpeAceaTeAbCTBYIOIINIL Cyaa PeInT,
4TO IIpUMEHeHNe AaHHOIO BiiJa HaKa3aH!s 00YCAOBAEHO YBaKUTeAbHBIMYU IIPUYMHAMM, TO OHO
MoXKeT ObITh mpuMeHeHo. OagHako ¢ patudukamnyein MexXAyHapOAHBIX HOPMaTUBHO-ITPaBOBBIX
akToB, B yactHOocTy, KoHBeHnuii, cmeprHas kasHp B Pecriybanke Yaa Opiaa ormeneHa. Ho B
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C1Ay TOTO, 4YTO MeCTHOe HaceJeHNe IPOJ0AXKaeT YTUTh OOblYam ¥ TpaAMUIIMIOHHbIE HOPMBI, B
Yage BCTpevaroTcs cAydam caMOCy4a — SKeHINVHBI MOIYT OBITh IIOABEPTHYTHI HaKa3aHUIO 3a
copepIieHne u3MeHsl. Taxke IpoMcXoAAT He3aKOHHbIe M30MeHNs], IIBITKY Y M3HACUAOBaHNSA B
KauecTBe HaKa3aHN: 3a COBepIIeHle YTOA0BHO-HaKa3yeMoIo aesHus. Kpome TOro, SKeHINHEL,
IIOABEPTHYTHIE YTOAOBHOI OTBETCTBEHHOCT), MOTYT OBITh AMIIIEHBI I'PakAaHCKMX U CeMeIHBIX
nipas B cootseTcTun ¢ YK Pecriybankn Yaa. Baxxno moauepkHyTh, 4TO HaKazaHMe MOKeT OBITh
Ha3Ha4yeHO He TOABKO 3a COBepIlleHNe ITPecTyIIAeHNs, HO 1 3a €r0 COKpPBITHeE.

OrtgeapHO CTOUT CKa3aTh O TOM, YTO IIO YTOAOBHOMY 3aKOHOJAareAbcTBY PecriyOankmu Yag
AAsl JKeHIIMHBI, YOUBIIIelI CBOero HOBOPOXKAEHHOIO peOeHKa, ycTaHaBAMBaeTCs 0oJee CypoBoe
HakaszaHue, Hexkean dyeM B Poccuiickoit Pegepaunn man B Pecriybanke Kasaxcran. U ecan
o ct. 106 YK P® u 1o cr. 100 YK PK ycranasanBaeTcsi Haka3aHue B BlAe AUIIEHUs CBOOOADI
Ha cpok 40 4-5 zaet, To 1o cr. 355 YK Pecnnybamkn Yag ycraHaBamBaeTcsl HakasaHUe B BuAe
AUIIIeHns cBoOOoABI Ha cpok oT 5 40 10 aet. Aas cpaBHeHus: 3a mpoctoe youiictso cT. 302 YK
Pecriybanku Yag ycraHasAMBaeT HaKa3aHMe B BlAe ANIIEHNs CBOOOABI Ha cpoK oT 15 a0 30 aet
AM0OO ITOXKM3HEHHOe 3aKAI04YeHe.

BouiBOABI

Ha mnam B3rasa, HeoOXOAMM IIOAHBIN IIEPECMOTP YIOAOBHOTO 3aKOHOAATeAbCTBa
Pecrrybanku Yaga B cootrseTcTBuM C MeKAyHapoaHbiMu Konsenunsamy, B yactHocty, Konsenrym
O AMKBUAAIUM BceX (PpOpM AMCKPUMUHALMM B OTHOIIEHMM >KEHIIUH, PaTU(UIIMPOBAHHBIX
rocygapcTsoMm. B cpaBHenum ¢ yroaosHeIM 3akoHOZaTeabcTBOM Poccmiickon Pegepanum u
Pecriyb6amxu KasaxcraH OTHOCMTEABHO Ha3HadeHMs! HaKa3aHWs >KEHIMHaM 3a COBepIIeHue
YTOA0BHO-HAKa3yeMOIO JesHNs, MOXeM OTMeTuth caedyiomee: YK PecniyObamkn Yag
IpegycMaTpuBaeT 0olee y>KecToOdeHHOe HaKa3aHMe, IIOCKOAbKY YTOAOBHOM OTBETCTBeHHOCTU
IoAAexaT Ja’ke >KeHIIVHBI, HaxXOAsIuecs B II0AOXKeHUM OepeMeHHOCTM ¥ MMeIONIMX Ha
VDKAVBEHUI AeTeil B Bo3pacTe 40 3-X AeT 0e3 KaKoil-A100 OTCPOYKM OT OTOBIBaHMS HaKa3aHUs
3a MCKAIOYEHIEM TpeX MeCsIeB, MPeACTaBAsSeMbIX >KeHINNUHe II0CAe pPOJOB; COoAep>KaHMe B
TIOpbMaX MOXKeM OXapaKTepU30BaTh KaK KpaiiHe I110X0e, IIOCKOAbKY B TIOPEMHBIX KaMepax HeT
pasaeaeHns Ha My>KCKYyIO U JK€HCKYIO 9acTh — OHM COA@PKaTCs BMeCTe.

Taxxe BakHO OOpaTUTh BHUMaHME Ha OTCYTCTBME HEOOXOAMMOI IICUXMaTPUYecKOil
IIOMOIIM JKeHIIIMHAaM, KOTOPbIe MMEIOT cephe3HbIe IICuXMIeckye 3a00AeBaHus I PacCTPOIICTBA —
ecan 110 3akoHoaareabCTBy PO 1 PK >KeHIIMHEI OTIIPaBASIOTCA Ha IPUHYAUTEABHOE Ae4eHue B
crielaAbHbIe MeAUIIMHCKNe yupekaennus, To B Pecrybanke Yag Takas nmpakTuka OTCyTCTBYeT.
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Peceint ®eaepanusicoiibil, Kasakcran Pecniybankachinbii skoHe Yaa Pecriy0ankacbIHbBIH
3aHHaMachbl OOVIBIHIIA diieAAepPAiH KBLAMBICTBIK JKayallTHIABIFBIHBIH epeKIIeaikTepi:
CaABICTBIPMAaAbI-KYKBIKTBIK acIIeKT

Angatna. Maxkaaaga >kasza TaranbiHgay MocedeciHde Peceit PegepammsaceiabiH, Kasakcran
PecriyOamkaceiuply >koHe Yag PecmyOamkachIHBIH 3aHHaMachl OOMBIHINA diieaAepAiH KBLAMBICTBIK
JKayalKepIIiAiriHiH caAbICTRIpMaAbl KYKBIKTBIK acIleKTidepi KapacThIpbLAFaH. JepTTeyaiH e3eKTiairi
OTaHABIK KBIAMBICTBIK 3aHHaMaHBl K0A4aHOaaAbl KYKBIK — 1CAaM KYKBIFBIMEH epeKIlleJeHeTiH IIeTea
KYKBIFBIMEH CaABICTHIPMaAbl TaaAayAbl KAMTUTBHIH eHOeKTepAiH 00aMaybiHa OaliaaHBICTHI.

TeiapiMm  seprreyain Herisri ogici yII MeMaAeKeTTiH KBIAMBICTBIK KYKBIFBIHBIH HOpPMaJdapblH
CaABICTBIPMaAbl KYKBIKTBHIK Taaday 0044bl. AABIHFaH akIlapaTThl KYPBLABIMAAY >KoHe aBTopAap >KacaraH
KOPBITBIHABLAAPABI TY>KBIPBIMAAY YIIIiH Je Kylieaey JKoHe >KaAllblaay 94icTepi K0AAaHbLAABI.

Asptopaap Peceit Pegepannsicer Mern Kazaxcran PecrrybamkaceiHplH KbLAMBICTBIK 3aHHaMachIHaH
alfpIpMamIbIAbIFe, Yag PecryOamKachIHBIH KBLAMBICTBHIK 3aHHaMachblHJa olieadepre KaHgail ga Oip
KeIiAJiKTep MeH >KeHiA4iKkTep KapacThIpblAMaraH, o4ap YIIiH epaepMeH Oipre >KasaHBI TaFallbIHAAYAbIH
KaAIIbl epeskeci XKoHe JKa3aHbl oTey Ke3diHae 6ipaecKeH Ma3MyYH KapacThIpbLAFaH AeTeH KOPBITHIHADBIFa KeAAl.
Congpikran Yag PecriybankaceiHblH KpLAMBICTBHIK KOAeKciHe olieasepail KBLAMBICTHIK JKayallKepIIidirin
KeH1a4eTy MaceAeciH, COHAall-aK JKa3achblH ©Tey Ke3iHge ycTay OpbIHAaPLIH KO3FalThIH O3TepicTep eHrisy
KasKeT.

Tyiis ce3aep: KbLAMBIC, KeMCITYIIiAiK, KbBLAMBICTBIK >KayalTBLABIK, TYMaHM3M, diieAAep KbIAMBICEHL,
antea, Pecent ®eaepanmscel, Kasakcran Pecriybankacsr, Yaa Pecriybankacst.
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The features of women'’s criminal liability under the legislation of the Russian Federation,
the Republic of Kazakhstan and the Republic of Chad: comparative legal aspect

Abstract. The article examines the comparative legal aspects of women'’s criminal liability under the
legislation of the Republic of Chad, the Russian Federation and the Republic of Kazakhstan in the issue
of sentencing. The relevance of the study is due to the lack of works containing a comparative analysis of
domestic criminal legislation with foreign, differing in the applicable law — Islamic.

The main method of scientific research was the comparative legal analysis of the criminal law norms of
the three states. Methods of systematization and generalization were also used to structure the information
received and formulate the conclusions reached by the authors.

The authors concluded that, unlike the criminal legislation of the Russian Federation and the Republic
of Kazakhstan, the criminal legislation of the Republic of Chad does not provide for any guarantees
and indulgences for women, providing for them, along with men, a general rule of sentencing and joint
detention while serving a sentence. Therefore, it is necessary to amend the Criminal Code of the Republic
of Chad, affecting the issue of mitigating the criminal responsibility of women, as well as the place of
detention while serving a sentence.

Keywords: crime, discrimination, criminal responsibility, humanism, female crime, woman, Russian
Federation, Republic of Kazakhstan, Republic of Chad.
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ITIportecke KaTbICymblaapAbIH COT iCiH XXYypri3y TiaiH MeHrepy
A€HTeliiH aHbIKTayAbIH IPOIIeCTiK Maceaeaepi

Angaarna. Com npouecine kKamvlcyulolAapoolt; com ici miAiH Merzepy OdeHzetiin anolkmay
MacereAepi 3a KYtiecinit, a0iAdiei MeH MUIMOIATZIHTH MAHbI30bL ACHEKMNICT 00ALIN MAOLIAAJDL.
Com icin XKypezisy miAin mycinbey npouecke KamMolCyuLbiHblH, KYKbIKmMapolHvlt, 0y3blAYbiHA
areredi. Com npouecine KamvlCyulbl MYAAHbLH, MIAJL epKi MeH2epyi 3aH mepMUHoA0UCHIH
moAvK mycinyze keniadix depmeiidi. Ocol sepmimey KyMolcol KbIAMbBICILIK Hpouecte com
ICIH XKYP2i3y MIA KAZUOAMOIHbLH, CAKMAAYbIH KAMMAMACHLS emyee 0atiAaHbicHbl MacereAepi
maxdayza aprarzan. 3epmmeyoiy, MAKCAMbL KOIAMBICHIbLK COM NPOUECIH XYp2i3y dapuicuinia
ay0apManibiHolH KAMmolCyolH pemmenmin 3akHamarapobl, 2LALLMU Mamepuardapool epoerey
JKaHe KDIAMBICHIbIK COML npolecite KamviCyuviAapdblt, com iciH Xypzidy miAiH MeHzepy
dapesxecin atkviHday2a MyMKIHOTK Oepemit oAeMuLapmmapobl aHvikmay 60Avin madviAadvl.
Kyxvix xordany npakmuxacbl MeH 2olAbiMu 3epmmeyrepdi marday Jdepexmepi Heziditoe
KBIAMbICIILIK COM ICIH KYP2i3y MIAH Merzepy 0apexceci arvikmay xate Oenzirey kesinde
KYKbIK KOADAHY NpaKmukacoiiuly, macererepi sepmmenredi. Kasaxcman Pecnydauxacoitvii,
com axmirepin 3epderetl Kere, comka Oellinei Xate comma mnpouecmix Kyxkammapool
asipAeyde com iCiH Kypzisy miAiH OiAMeY He MOAbIK MeHzepmeydi anvikmayouviy oipkamap
oAueMuLApMmMApl  AUKLIHOAALIN, KOIAMDICHILIK 1poyeci XKYypzisemin mMYAAAapza ocbl
oAueMuapmmapobl anbvikmayoviy, adicmepi ycoinviaadvl. Kykoikmolk Aexcukanvl KoAJAHyY,
KYKUIKIbIK HOPpMAAAP MeH 3aH0bl KYKammapovl dYpuic mMyciny, pecmu cmurbdi koAJary
Kate backa da macererep kapacmoipbiaadvl. Corvimer Oipze, COM icin XKyp2izy miAiH Mmerzepyoi
0azaray Kkesitde 0col OAUEMULAPMMAPIbL ecKepy KaXemmiel XKaHe KamvlCyuLvlAapoolt, com
npovecmepin dypoic mycinyi men muimdi KAmviCyblH KAMMAMACLS emy Yuiin 0iAikmi
aydapmauviaapdvl  mapmyodoiy; marovi3dviaviebl  kepceminedi. Ocvbl Macererepdi marday
KamuicyuviAapobit, miAdiKk Kysvbipemminizi Konmexcinde com npovecmepitit, aia, 3anoul,
KOIAMbICIILIK iCmiH, 00vexmuemi mypoe KaAparyviH KAMmMAMAacols emyode ome Marvl30ol
OoAvtn mabviAadbl.

TyiiiH ce3aep: KbiAMbICIILIK NPOLUECC, COM NPOUECIHIN, KAMbICYULBIAAPDL, COM iCIH KYP2i3y
MIAL KAZUOANTbL, OAULEMULAPTNIMAP, COM AYOAPMAULLICHL, KYKDIKMIbIK MIAJI MeHzepy 0apexect.

DOI: https://doi.org/10.32523/2616-6844-2023-145-4-110-118

Cor iciH XXyprisy Tiai KaFMAaTBIHBIH CaKTaAybIH KaMTaMachI3 eTy OapbIChIHAA ayJapMalllbl
KBI3METIHIH MAaHBI3Bl ©Te 30p, OITKeHI Tiaai OiAMeNTiH He >KeTik OiAMeNTIH IpoIjecke
KaTBICYIBIHBIH KYKBIKTapbl MEH MiHAETTePiHiH caKTaAybl Aa TiKeell ayapMallbIHbIH KbI3MeTiHe
OailaaHBICTEI deceK apThK emec. Cor iciH >Kyprisy Tiali KarMAaTblH cakray asaMaTTapAblH
KYKBIKTaPbIH HBIFAMITBIII KaHa KOVIMall, TyTacTal adFaHAa COT XKYlieciHe AeTeH CeHiMAl HeIFaliTyFa
BIKIIaA eTeai. Azaliga, adaM MeH a3aMaTTBhIH KYKBIKTapbIH 3aHCBI3 IIEKTey >Kafjaildaphl 94l
Ae Kesgeceai. ByriHri KyHi KYKBIKTBIK AeMOKpaTMAABIK MeM/eKeTiMizge azaMaTTapAblH ©3
KYKBIKTapbIH iCKe acbIpy MYMKIHAITHIH Moceaeaepi ©3eKTi D0ABIII OTEIP. 3aH aKTidepiHae coT iciH
JKYPTi3y Tiai KaFmAaTBIH TUICTi TypAe Ky3eTre achIpyAbl KaMTaMachI3 eTeTiH OipKaTap KYKBIKTBIK,
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Ipouecie KamvlcywvblAapobit COM iCIH XKYp2i3y MiAiH MeHzepy JeHzellin aHbIKmayobiy npoyecmix Mmacereepi

HOpMaJapAblH OoAMaybl aJaM KYKBIKTapblH >Ky3ere achIpyAbl e4ayip KMbIHJATaAbl >KoHe
0AapAbIH Oy3blaybIHa 9Kel coraabl. JKeke Ty AraHbIH CyOBeKTUBTI KYKbIKTapbIH OY3yAbIH Herisri
ceOerntepiHiH Oipi ic OOMBIHINIA 3aHCHI3 IIelTiMaep KaOblagayra My4Jdeai ajamaap TapallblHaH
KYKBIKKa KapChl KOA CYFyIIBLABIK 004bII TaOblAaAbl. OcblFaH OaliaaHbICTBI COT MPaKTUKaChIHAA
KBLAMBICTBIK IIPOIIeCKe KaTBICYIIbLAapAbIH 3aHMEH KeIliaAik OepiareH KYKBIFBIHBIH TOABIK
KopraaMay Maceaeci TypiHAanAsl. Kasipri Tanaa 3aH a4eOmeTTepiHje KbIAMBICTBHIK ITPOIIeCKe
KaTBICyIIBLAapABIH, OHBIH illliHAE ayJapMallbIHbIH KaTLICybl MaceAeciHe JKMi Hasap ayapblaa
Dacraapl. KoaganbicTarsl 3aHHaMaHBI KeTiaAipy, Kemiagik Oepetin OipkaTap OOBEKTHUBTI
HOpMaJapAblH 00AMaybl JKoHe KOITereH epexkelepaiH Kyliecizairi aTaaran npobaeMaaapant
JKeTiaaipy >KeHiHJe yChIHbICTap Oepy MakKcaThlH Heridaenigi. bya yceiHpIcTap mporjecke
KaTbICYIIblAapABIH KYKBIKTapbIH KaMTaMachl3 eTyre OarbITTaaraH 3aHAapAbl JKeTiaAipyTe bIKIal
eTe asaApbl.

3epTTeyaiH MiHAeTi Ipollecke KaThICyIIbLAapABIH COT iCiH XKYPTi3y TiAiH MeHrepy AspesKeciH
aHBIKTay¥a 0allaaHBICTHI IPOIeCCyaaAblK MpoOaeMaaapra KoHe KYKBIK KOAJaHy ToxKipuOeciHig
AepeKkTepi MeH FHIABIMU dJeOueTrepre Taajay >KYPTidy, cOT IIpoleciHge TapalTapablH
©3apa KapbeIM — KaTbIHAC >KacayblH KYpJAeAeHAIpeTiH acIeKkTidepai aHBIKTay >KoHe OAapAbl
Ienry OOMbIHIIA YCHIHBICTAP €HTi3y OOAbII TaOblaadbl. 3epTTey OOBeKTici coT IpoueciHge
ayJapMallbIHbIH KbI3METi apKbLABI KBLAMBICTBIK COT iCiH JKYPri3y Tidl KaFuAaThIH iCKe ackIpyFra
0al1AaHbICTBI TYBIHAANTBIH KYKBIKTBIK KaThIHACTap OOABII TaOblAabl.

Kazakcran PecriybamkacblHBIH KoHcTuTynmscoHbIH 7-0a0ObIHa, Kazakcran
PecriyOamkaceiHplH ~ A3aMaTTHIK —ITpollecTik KoJekciHig 14 - ©OabwpiHa [1], Kasakcran
PecniyOanxaceinpiy KpLAMBICTBIK - IpoIlecTiK KodekciHiH (Oyaan api - KP KIIK) 30 - 6aOnina
cotikec [2] Kasakcran PecriybGamkacbhiHAa COT iciH JKYprisy Tidi Kasak TidiHae Kyprisiaeai, coT
icin >Xyprisye Kasak TidiMeH KaTap pecMm Typ4e OpPBIC Tidi, aa KaxeT OoaraH Ke3ge Oacka
Tiajep Ae KOAAAaHBLAATBIHBI KopceTiareH. bya perre opwic TiziMeH Kartap, 3aH4a Ko3JeAreH
Karjaliaapaa Oacka ga Tiadep KOAjaHBLAATBIHBI KepceTiareH. Ocblaaliiia, MeMAeKeT OapAbIK
asaMaTTapAblH TeHAiriH Kamrtamachid ereai. CoT iciH >Kypridy Tiai KarmaaThlH KOAAaHY COT
IpolleciHe KaThICYIIblAapABIH KYKBIKTaphl MeH OOCTaHABIKTapBbIH KOPFayAblH KYKBIKTBIK
KeIliAAirin 6iaaipeai.

Cor icin xypridy Tiai Maceaeci Oipkartap ortanablk /. Owmipos, b.M. Hypraaues, A.K.
Kycannosa, 'I.M. beasiepa >xane mereaaik VI.VI. bynosa, A.Vl. byxanos, I'JI. VMimamyTanHosa,
JAM. Vimmyxameros, E.IL T'oaosunckas, I'.I1. Capkucann, H.IO. Boaocosa, M.B. Boaocosteig
KoHe Tarpl Dacka 3epTTeyIrilepaid eHOeKTepiHge KapacThIpblAFaH.

AsaM KYKBIKTapbl MEeH HeTi3TiO0CTaHABIKTapbIHKOpFay Typaabl Eypornaasik KonseHIIAHBIH
6 0aOBIHBIH 3 DOIriHiH «e» TapMarblHa CoMIKeC KBIAMBICTBIK, KYKBIK OY3YIITBIABIKTEI YKacaFaHbI
YILIiH albIIl TaFBLABII OTBIpFaH 9pOip albpINTaAylIbl COTTa KOAJAAaHBLAATBIH Tiagi TyciHOece
HeMece COA Tiaje ceilaemece, OHAA ayJapMalllbIHBIH TeTiH KOMEriH IaligadaHyFa KYKbIAbD»
[3]. AV. ByxaHoB OCBl XaabIKapaaAblK KaruAaTThl iCKe achlpy KBIAMBICTBIK ic OONBIHINA ic
JKYPri3eTiH TyAradapAblH aAAblHa KOWMBIAFAH aca MaHbI34bl MaKCaTbl, aa aTaAfaH KYKBIKTHI
KaMTaMachl3 eTy 0AapAblH MiHAeTi O0ABIII TaOBLAATHIHABIFBIH KepceTeai [4, 94 0.]. KpLaMbICcTBIK
Iporiecte TapanTapAbIH Oipi cOT iciH XXypri3y TiaiH MeHrepMereH Hemece >KeTKiAiKTi AeHrelige
MeHrepMereH Xargaitga Kasakcran Pecniy0amMKachIHBIH KBLAMBICTHIK, IIPOLIECTIK 3aHHaMachIHa
coliKec, ayJapMalllbIHBIH KaTbICybl MiHAeTTi Ooapin TadObiaaabl. KP KIIK-niy 30 0aObiHBIH
3 Oeairine colikec ic OOJBIHIIA iC KYPTidizeTiH Tiaal OiaMeNTiH HeMece XeTKiAiKTi Typae
OiameniTiHicKe KaTpICaTBIH adaMAapFa aHa TidiHJAe HeMece e34epi OiaeTiH Oacka Tiage MaaiMaeMe
’Kacay, TyCiHikTeMeaep >KoHe alirakTap Oepy, eTiHIIIXaTTap MaaiMJey, IIarkiMgap Oepy, coT
aKTidepiHe gay ailTy, ic MaTepuaaJapbIMeH TaHBICYy, COTTa CO3 ceiiley, 3aHJAa OeaArideHreH
TOPTINIIEH ayjapMalllbIHbIH KBI3METTepiH TeriH mNaiijadaHy KYKBIFBI TyCiHgipizeai >Xone
KaMTaMacb3 eTiaeai [3]. bya perre, 3aH IIbIFapyIIIbl IIpOIjecKe KaTBICYIIBIHBIH Tid4i MeHrepyi
HeMece J>KeTKiAiKTi geHreiige TyciHOeyi gell KepceTe OTBIPBII, OCBl VFBIMAAapra aHBIKTaMma
OepeTiH HaKTHI ©AIIeMIIapTTapAbl aTall KOpCeTIIereH.
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P.A. Adurvmypamosa

3epTTey aaicTepi

Ocpl MaKaaaHbI )ka3y OapbICBIHAA 3epTTeYAiH d4icTeMeAiK Heri3i peTiHAe TaHBIMHBIH >KaAIIbl
FBIABIMU dAiCTepPi, TapMXM- KYKBIKTBIK JKoHe TaAAay/AblH CaAbICTHIPMAAbl — KYKBIKTBIK d4icTep,
COHBIMEH Oipre coT iciH JKyprisyae >Keke KYKbIKTapAbIH iCKe achIpbLAYBIH KaH-KaKThbl 3epTTeyTe
BIKIIa/A €TeTiH AMaleKTUKaABIK JKoHe AOTUKAaABIK 9JicTep KOAAaHbIAABL. bya agicTep mporiecke
KaTBICYIIIbIAapABIH, COT iCiH JKYpri3y TidiH MeHrepy AspesKeciH aHBIKTayAblH IIpoIiecyaaablk,
MaceaelepiH erkell - Terkeiadi Taadayra, OAapAbl JKaAIlbl FRIABIMU KarudaTTapAblH, TapUXK
KOHTEKCTiH >KoHe aTaAfaH KyObLAbICTapMeH CaAbICTHIpPMaAbl TaAjay apKblAbl KapacThIpyFa
MyMKiHAiK Oepai. Conpimen Oipre, I[Ieprrbic Kaszaxcran 004BICHI COTTapbIHBIH OacThl COT
TaAKblAayblH TaralibIHJayFa KeAepri KeATipreH KbIAMBICTBIK IIPOIIECTiK 3aHBIHBIH Oy3blAybIHa
KaTBICTBI MaTepuaajap 3epAeAeHill >KoHe KBLAMBICTBIK icTep OONBIHINA a3aMaTTapAbIH COT
icin >xyprisy Tiai 6y3piay ¢axTiaepine Taagay kacaaabl. bya saicrepai KkoasaHy sepTTeaeTiH
KyOBLABICTapAbl TepeHipek TyciHyre, coHgail-ak Kasakcran Pecry0amKachIHBIH KYKBIKTBIK
HOpMaJapbl MeH IIPaKTUKajarbl epeKIIeAiKTepiH aHbIKTay¥a bIKI1aA €TKeHIH aTall ©Ty MaHbI3Abl.

Taaxkpraay

KBlAMBICTBIK COT iCiH KYPprisy Tiadl KarmaaThIH AYPBIC TYCiHy >KoHe Ky3ere achIpy ic
JKY3iHAe TIpOoIlecKe KaTBICYIIbIAapAblH KYKBIKTapbhl MeH 3aHABl MYJdelepiH KaMTaMachl3
eTyaiH Kiati 6o0abin Tabbiaaabl. COT iciH >KYprisy TidiH >KeTKiAiKci3 TyCiHyAeH TYbIHAATBIH
KaTe TYCiHIKTep Teprey MeH COT IpPOIlecCiHiH OapbIChIHA aiiTapAbIKTai acep eTyi MyMKiH. Ocbl
opaiiga COT IIpOLeCiHe KaThICaThIH aygapMallibl KbI3MeTiHiH MaHBI3bl 30p €KeHiH aliTa KeTKeH
>xeH. Kasipri TexHoa0r1s1 4aMbIFaH 3aMaHAa KYHAEAIKTi KOA4aHbLAaThIH aybl3eKi TiaAl GapAbIFbL
TYCiHe adaabl 4ecek apThIK eMec, Oipak aABOKaTThIH HeMece OacKa 4a 3aH cadachlHAAFBI JKOFapbI
Oiaimi Oap TyaraHBIH TyCiHikTeMe OepeTiH apHalibl 3aH TePMMHOAOTMACHIH KapallaliblM XaAbIK
TyciHe Oepmeiiai. Ayjapmalisl icTi Kapay OapbIchiHAa Oacka TapallTapfa TYCiHiKCi3 OoaraHAa
KO/AJAaHbLAATBIH apHalbl 3aH TEPMUHAEPiH HpOLecKe KATHLICYIILIHBIH aHa TidiHAe TycCiHAipin
Oepe asaapl.

I'.I1. CapkucsHIL cOT iciH Ky PTi3y TiaiH MeHrepyAiH eAleMInapThiHa KaTICTHL: «COT ici TiaiH
0iay aereHimis coa Tiaai epkiH TycCiHy, cOHAall-aK IIpollecc OaphIChIHAA TYbIHAAFaH Ke3 KeAreH
CypakKa >KeHia Typde, elllKaHAail KMBIHABIKCHI3 JKayall Oepe aay Jell caHaliabl. 3aH OOJbIHINA
TiaAl MeHTepy AereHiMi3 coa Tiaai >KeTik Oiay >KeHe coa Tiage epKiH TyciHiK Oepe aay JgereH
MarbIHaHbI Oiagipeai» [5, 24 6.], [6].

By aywsizexi Tiagi TycinyaiH FaHa eMec cOHbIMeH Oipre, KbLAMBICTBIK ITPOIIeCTiH MoHMOTiHiHAe
epeKIille MaHbI3Abl OOABII TaOBLAATBIH OeAriai Oip KYKBIKTBIK TepMIUHOAOTMSAHBI MeHIepyaiH
MaHBI3ABIABIFBIH KopceTedi. I'.I1. CapkmcsHil ycbiHFaH Tiaai 6iay ealreMInapTTapsl COT iciH
JKYPTi3y TiaiH MeHrepy JspexkeciH OOLeKTUBTI Typae Darasaayra MyMKiHAik Oepeai. CoHbIMeH
KaTap, IPOIeCTiH ap KaTBICYIIBICBIHBIH epeKIleAikTepiH, OHbIH 0idiM AeHTeliiH, ToxKipuOeciH
JKoHe KYKBIKTBIK TePMIHOAOTIMSAHBI KaDblaJay epeKIIeAiKTepiH eckepy KasKeT.

Engiri kesekre, Impoliecke KaTbICYLIbI TyAFa 3aH TePMMUHOAOIVIACHIH TycCiHeal Me JereH
cypak tybiHAanAbl. Mpicaasl, Ilsirpic Kaszaxcran o0OABICHI KBIAMBICTBIK iCTep >KOHIHAeTI
MaMaHAaHABIPBIAFaH ayJaHapaAablK coThiHAa 2023 KbplABI KapaAfaH ic OOJbIHINIA azamMat «Mb».-
ra (ecimi e3repTiaji) KaThICTBI KBIAMBICTBIK iC aca KypJeAai caHaTTarsl icTepaiH 6ipi 004451 koHe
KaciOM ayAapMalllbIHBIH KaThICybIMeH OipiHIIi caThlAarbl cOTTa OipHere aif OOlibl KapaaAraH.
KrerampicTeIK ic OONBIHINA alfbINITaAyIIblAap COT iciH >KYpridy TiaiH Oiaeai, asaiija aaAbIH-
asa TepreyJe 3aH TepMUHAepiH TyciHOeil, ayjdapMalllbIMeH KaMmMTaMachl3 eTyai cyparaH. Ic
MaTrepuailapbl OOMBIHINA COTTaAyIIbI «M».-HBIH yATHI Kasak. OpbIC JKoHe Ka3ak TidgepiH JKeTik
MeHTepreH, JKOraphl 3aH 0iaimi Oap, 3aHrep MaMaHABIFbI OOJBIHINA KOFapPFbl OKY OPHBIH OPBIC
TiaiHge okblfaH. Jerenmen, asamaT «M». Kasaxcran Pecriy0amKacbIHBIH 3aHHAMaChIH KaKChl
Oize Typa, ayAapMalllbl Tadall €Ty TypaAbl ©3 KYKBIFBIH ©3iHe TuiMAl naiidaaanraH [7].

A.C.IlammnHig mikipiHine, «94eTTe, >Kayall aAblll OTBIPFaH TyAfa MeH Teprey aMaAblHbIH
Dacka ga KaTBICyIIBLAApBl COT iCiH >KYprisy TidiH AyphIc TyciHOereHAiKTeH, KeIl >Kafjalija
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KUBIHABIKTAp TybIHAAMAB» [8, 43 ©.]. Ilpomecke KaTbICymIblAapABIH TiAAiK KYKBIKTapbIH
KaMTaMachl3 eTy MiHJeTTeMeci aKIapaTThl TOABIK >KoHe OOBeKTUBTI KaOblaJayra, COHAail-aK
KOpray/bl Hemece albIIITayAbl TMiIMAL >Ky3ere acplpyra >Karjall >Kacayabl kesgeiiai. Cor iciH
KYPri3y Tial KYKBIFBIHBIH CaKTaAybl YIIiH JKayalKepIlilik Teprey opraHgapblHa, COTTapFa >KoHe
KBLAMBICTBIK ITPOLIeCTiH Dacka KaThICyIIblAapblHa JKYKTeaeai.

H.IO. BoaocosanblH 3epTTeyiHAe KbIAMBICTHIK COT iCiH XKYPri3y TiAiH JKeTKiAiKci3 TyciHyAiH
eAlleMIapTrapsl Heridgeared. Oaap IIpoliecke KaTbICYIIBIHBIH COT iCiH >KYPprisy TiaimeH
TUiIMAL KapBIM- KaThIHAC Kacay KabiseTiHe acep eTeTiH KYKBIKTHIK TePMIHOAOTUHBI TYCiHy AeTi
KMBIHABIKTAp, >KasDallla MaTiHAepai TyciHyJeri KMBIHABIKTAp, KaAbIIITacKaH KYKBIKTBIK
>KafgailAdarsl KMBIHABIKTAP CHUAKTEI aclleKTiaepai aTar kepceteai [9, 45 0.].

ATall ©TKeHiMi3ael, KBIAMBICTBIK IIPOLIECTIH aAablH-ala Teprey Ke3eHiHge IIpoLiecke
KaTBICYIIBIAaPABIH TiAAiK AAFAbIAapBIH 3epTTEy 94iA >KoHe THMiMAi COT iciH Xyprisyae
MaHbI34bl poab aTKapaabl. [Ipomecke KaTbpICyLIbLAAPABIH TiAAiK AarAblAapblH epTe aHbIKTay
npob4emMasapablH aaAbIH aAy¥Fa >KoHe ayJapMalllblHbIH yaKThIAbl IIAKBIPBIAYBIH KaMTaMachl3
eTyre KoeMekTeceai. bya mpoliecke KaTBICYIIBIAapABIH aHa TidiH HeMece oJap OileTiH
Tiaal manjalzaHyAarbl KOHCTUTYIUAABIK KYKBIKTapBIH CaKTay >KoHe OAapAblH 94i4 COT iciH
JKYPri3y KYKBIFBIH KaMTaMachl3 eTy yIIiH MaHb3Abl. Ocbl apaga P.A. PerteTHnKOB Ipoljecke
KaTBICYIIIBIHBIH COT iCiH JKYPTi3y TiaiH MeHIrepy AeHreifiHiH JKeTKiAiKTiriH aHbIKTay MiHAeTi KiMre
KYKTeaeal >KeHe KaHJall AeHrell >KeTKiAiKTi Aenl TaHblAybl Kepek [10] aeren MaceaeHi Ko3rait
Ke/e, Tiaai MeHTepy AeHTeli AypbIC aHBIKTaAMaca COT aKTiCiHiH KYIIiH >KOIOFa, aA COTTaAyIIbI
KYKBIFBIHBIH Oy3bLAybIHA 9KeAeTiHiH HaKThLAaliAbL.

ConpIMeH KaTap, COT iCiH XYPridy Tiai KarugaThIH KaMTaMachl3 eTy COT Ky>KaTTaphl MeH
IIpoljecKe KaThICYIIbIlAapAblH MaaiMeeMeaepiHiH MaFbIHAChIH 494 JKaHe KociOu Typae >KeTKize
asaTtblH 0i4iKTi aydapMalibpliapra KOA JKeTKisyai kamTuabsl. Ocblaaiiia, 94ia KoHe THMiMAL coT
iciH >Kypri3y YIIiH COT iciH >KYyPprisy Tial KarmagaThIH KaMTaMachI3 €Ty >KyJieciH >XeTiaaipyai
>KaAFacTBIPy MaHbBI3AbI OOABIII TaOBLAAABL.

KplAMBICTBIK  IIpoOIlecke KaTBICYIIBI ©3iHIH TiaAiK KabideTTepiH >KoHe KYKBIKTBHIK
TePMMHOAOIMAHEI KaOblaJay MYMKiHAIKTepiH DacKadapra KaparaHaa >KakKchl Oiaeai. Jerenmen,
IIpoIjecKe KaThICYIIBIHBIH TiAAiK AaFAblaapblH Oaraday Ke3iHge 0oObeKTUBTI (pakTopAap 4a poab
aTKapaThIHBIH €CKepy MaHbI3Abl. MBICaAbl, KBIAMBICTBIK, COT iCiH XXYPri3y TidiH epKiH MeHrepy
KabileTi apKalllaH COT IPOlleCiHiH KypAeai 3aH TepMUHAEPi MeH KbIP-CBIPBIH TOABIK TYCiHyAi
kopcere Depmeiigi. OcplraH 0aliaaHBICTBL, COT IIpOIleCiHe KaTBICYIIBIHBIH IIiKipiH Oarasayabl
TecTidey, KYKBIKTBIK TePMMUHOAOTU TypaAabl 0iaiMai Tekcepy, cOT ypAiciH Taajay >KoHe TaFbl
Dacka eamemiaprrapMeHn Oipikripyre Ooaaapl. bya keskapactel koagait oteipbir, O.A.
AzexcaHApoBa «IeTeAAIKTiH Oeariai Oip Tia4gi KaHIIAABIKTHI epKiH MeHIepreHAiri Typaabl
Moce/€eHI TeK ©31 FaHa IIellle alaabl» Aell KepceTeai [11, 42 6.].

KbaMbIcTBIK ic MaTepmaagapbiH 3epaeaey OapbIChlHAa Keaeci MoH-)KaildapAblH OPbIH
aaraHbIH OarkaablK. Mbicaasl, HlprFpic Kazaxcran 06ap1cbiHbIH NO2 COTBI COTKA AeliHTi eHaipicTe
KP KIIK 30-6a0bIHAa KO34eATreH COT iCiH KYpPrisy Tiai KaruAaThIHBIH OY3bIAFaHbIH, KBLAMBICTBIK,
ic mMarepmaagapbIHBIH KeIl OeairiHig (kayan aay, OeTTecTipy XaTTamadaphl, TeKcepyaep
>KoHe T.0) MeM/eKeTTiK Tid4eH COT iciH JKyprisy TidiHe aygapblaMaraHBIH aHbIKTaiAbl. CoT
OTBIPBICBIH  aAAblH-aAa ThIHAAy OapbIChiHAa OapAbIK COTTaAylIblAap, >Ko0ipaeHylIiHiH oKiai
MeMJeKeTTiK TiaAi OiAMeNTiHiH HeMece >KeTKiAiKTi Typae OiAMeNTiHiH, OCbIFaH OailAaHBICTEI
MEeMAEeKeTTIK TiaAeTi Ky>KaTTapMeH TaHbICa aAMaFaHbIH MaAiMAereH [7]. Icke KaThICyIIIbI agBOKAT
ic MarepmaajapblHia IIPOLIECTIK Ky’KaTTapra ayJapma >KacaaMaybl ic MaTepuaagapbiMeH
TaHBICyFa ©3i yIIiH Kegepri OoamaranbiH, aaaiga, KIIK-win 30 - 0aObiHBIH TaaanTapbl
OyspraybiHa OallAaHBICTBI XKa0ipAeHyIiep KbIAMBICTBIK ic MaTepuaaJapbIMeH TUiCiHIIIe TaHbICY
MYMKiHAITiHeH alibIpblAFaHBIH KoHe OyAa >KaFdall COT TaAKblAayblH TaraliblHAayfa KeJaepri
keaTipeTinin goaeaaeiiai. KIIK 323-6a0piHa coiikec cOT icTi IPOKypOpFa KBLAMBICTBIK, ITPOIIECTiK
3aHHaMaHBbI eaeyai Oy3yIIbIABIKTap aHbIKTaAFaH Ke3ae Kartapaabl [2]. Cotr Oya Oy3yIIbIABIKTEL
KP KIIK-HiH 436-0a0ObpiHbIH 1-0e4irine calikec eaeyai gereH KOPHITHIHABIFA KeATeH, OMTKeHi 0ya
914 COT TaaKblaaybl KYKBIFBIH KoHe KOpFay MYMKiHJAirine HyKcaH keaTipeai. COHABIKTaH, COT
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P.A. Adurvmypamosa

0acThl COT TaaKblAaYbIH XY Pridyre KeJepri KeATipeTiH KbIAMBICTBIK iC JKYPri3y 3aHBIHBIH eaeyai
Oy3blaybIHa OallAaHBICTHI iCTi TPOKYpOp¥Fa XiOepy Typaabl IIelrim KadblagaraH. by KbLAMBICTBIK
npoljecTe Tid4iK HOpMadapAbl cakTaMay IIPOIeCTiH o4ia4iriHe >KeHe KaTbICyIIblAapAbIH
KYKBIKTapbIH KaMTaMachl3 eTyTe Kalall 9cep eTeTiHAIriHiH TMNTIK MbIcaabl. bya >Karaaiiga coT
neH Oacka opraHJapA4plH >Kardaiigbl Ty3eTy YIIiH Iapadap KaOblagaybl JKeHe COT IPOLieCiHiH
AYPBIC XYPri3iayiH KaMTaMachI3 eTyi MaHbI3ABL.

JKaamer seprTeyiriaepain JKoHe cOT ToxXipuOeciHe cyiieHe OTBIPBIIL, KbIAMBICTBIK ITPOLIecKe
KaTBICYIIIBI KBIAMBICTLIK IIPOLIECTiH TidiHAe >KazDallla 4a, aybI3Iia 4a TOABIK TYCiHAIpe aAMailThIH
>KaFrdaliaapAbl KBIAMBICTBHIK COT ici XKYPri3y TidiH KeTik OiaMey Aell TycCiHyimi3 KaKeT.

Kaprim-kaTsIHac TiZiH TaHAay epKiHAITiHiH KeIlii IIpo1jecke KaThICYIIbLAapFa COT IIpOLeciHe
OeaceHAl KaTbICyFa MYMKiHAIK Oepeai, 0AapFa TarblAFaH alibIIITapABIH MOHIH TYCiHYAl >KoHe 03
MyJaJaeAepiH TMiMAlL KOprayFa MyMKiHAik Oepeai. CoTTap MeH COTKa AeliiHri opraHgapAblH OChI
KaFugadapAbl caKTaybl >KoHe COT iCiH JKYpri3y TiaiH >KeTik OiaMelTiHAepre Ka’KeTTi IMPOIecTiK
Tiaal KOAgay KOPCeTyi MaHBI3ABL.

Hatmxeaep

Erep agam Oeariai 6ip Tiage epkin ceiiaece, Oya OHBIH 3aHABI TEPMUHOAOTMSHBI TOABIK,
TYCiHiNl, KOAJaHa aJAaThIHBIH Oiagipmeiiai. CoHbIMeH, HpoIjecke KaTBICYIIBIHBIH ©3 ITiKipi
MaHBI3Abl DA€MeHT OOAFaHBIMEH, KOChIMIIIa OObeKTHBTI ©AIIeMIIapTTapAbl KAMTUTBIH KeIlleHA
TCiA COT iCiH XKYpri3y TiaiH 6iay AopeskeciH Oaraaaybl KaMTaMachl3 eTe adaabl. KyKbIK Koa4aHy
IIpaKTUKaCbIHAA IIPOLecKe KaTBICYIIBIHBIH COT iCiH KYPTidy TiaiH KeTKiaikTi geHreiige Oiayin
He KeTiK OiaMeyiH aHBIKTay aca Oip KypaeAai >KeHe IIiKipTadac TyAbIpaThIH MaceleaepAiH Oipi
Ooapin orep. CoOT iciH Xypri3y icinge Tiaai MeHrepyai Oaraaay OCbl TiA4iH epeKIIeAiKTepiH,
COH/Jali-aK MHTeAAeKTyaAAbl KoHe IICUXOAOTMABIK acleKkTidepai ae eckepyi kaxker. CoHaali-ak
0iaikTi aygapMaliblaapabl TapTyAbIH JKoHe OAapAblH iCKe KaTBICYbl MeH KYKBIKTapbhIH THiMai
KO4JaHy aca MaHbI3Abl KaFuJaTTapAblH Oipi.

[Tporecke KaTBICYIBIHBIH COT iCiH Ky Pri3y TidiH MeHTepy Aope>KeciH aHbIKTayFa Oaii1aHbICThI
V.M. Bynosa, I'.Il. Capkucsnn, AV Byxanos, H.IO. Boaocosa. P.A. PerreTHuKOB >koHe Oacka Aa
FaAbIMAapAbIH IIPOIIeCKe KAaTBICYIIBIHBIH COT iCiH JKYPTi3y TidiH MeHTepy Maceaeci OOJbIHINIA
3epTTeyAepiH sepJeaell Keae, Keaeci ealeMInapTrapra Tycingipme oepyre 604aabr:

1. KyKBIKTBIK TEpMUHOAOTUAHBI TYCiHYAeTi KMBIHABIKTap: OyA eAlleMIIapT >KaAIbl Tiaal
OiayaiH raHa eMec, COHbBIMeH Oipre coT mpolecTepiHge KOAAAHDbLAATBIH HaKThl TepMUHAEPAl
TYCiHyAiH MaHBI3ABLABIFBIH KopceTeai. MyHaall TycCiHiKTiH 0oaMmaysl TyciHicmeymridikrepre,
KaTeAikTepre oKeAyi >KoHe IIpOLIeCKe KaTbhICy TUIMAIAIriH TOMeHAeTyi MyMKiH. KyKBIKTBIK
TePMUHOAOIUSA KypAeai 60Aybl MYMKiH KoHe apHaiibl 0OiaiMai KaxeT etedi. COHABIKTaH, erep
KaTBICYIIIBI TiaAl Oiayae e3iH ceHiMA]L ce3iHce Ae, Oy opKalllaH 3aHALI TEPMIHAL TOABIK TYCiHY Al
Oiaaipmeriai.

2. XasOama MaTiHAepai, MarepmaadapAbl TYCiHyAeri KUBIHABIKTap: Oya eamemMiiapT
KBIAMBICTBIK COT iCiH JKypri3y KeOiHece >ka3Oallla Ky>KaTTapAbl KaMTUTBIHBIH eckepeai. Tiaai
KeTik Oiamey aiipIIITay aKTidepiH, coT menrtimaepi men 6acka 4a 3aHAbI MaTepuaajapAbl Ty CiHy i
KMBIHAATAABL.

3. Kaarpinrackan KYKBIKTBIK >KarJaligarbl KMUBIHABIKTap - Oya eAlleMINapT Ipoliecke
KaTBICYyIIBIAapABIH  aFbIMAAFbl  KYKBIKTBIK >KarAaligbl TYCiHYiHiH MaHBI3ABIABIFBIHA Hasap
ayaapagpl. Tiaai xetik 6iaMey Kypaeai KYKBIKTBIK MaceaelepAai TYCiHIKCi3 eTin, ©3 yCTaHbBIMBIH
0iagipy KesiHge KMBIHABIKTAp TyAbIpybl MyMKiH. COT iciH Xyprisy TiaiH MeHTepy AeHTeiiiH
aHBIKTayJa KMUBIHABIKTAp KBLAMBICTBIK IIPOLIECTIH 9pTYpAi KedeHaepiHae, acipece aaAblH — ala
Teprey Ke3eHiHJe TybIHAAYbl MYMKiH.

4. JKaraaitra ToyeaAidik: Tiaal TyciHAIpy >koHe KaOblaJay HaKThI Kardaiifa OailAaHBICTBI
e3repyi MyMKiH. AJaMHBIH ©3iHiH Tia4iK JaFAblAapbIH KaOblaaybl CYyOBeKTUBTI 00Aybl MYMKiH,
acipece cTpecTik Hemece Oearici3Aik >KaraalibiHaa. Mbicaabl, mpoliecke KaTBICYIIbl KyHA@AIKTi
aybI3eKki Tiade celidecy, oHTiMeaecy OapbIChlHAA ©3iH ceHiMAl ce3iHeal, aJailda 3aHABIK
Ky>KaTTapAbl KaOblagayAa KMBIHABIKTapFa Tall 00Aybl MYMKiH.
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AAABIH aaa Teprey, aHbIKTay OpraHAapbIHBIH IIPaKTUKAABIK KBI3METiHAE KBLAMBIC TypaAbl
xabapaamaHBI TeKcepy, aAralllKbl 9HTiIMeaecy Ke3iHae agaMHBIH COT TidiH MeHrepy JAeHreiin
dpAaiibIM aHBIKTall aaMmaybsl MyMKiH. Kebinece agamgap Tiaai kakcel OizeTiHAepiH >KoHe
ayJapMalllbIHBl TaFalibIHAAyAbIH KasKeTi JKOK eKeHiH alTaabl. Aaaliga, Teprey opeKeTTepiH
KYPri3y KesiHJe (Kayall ady, oKiFa OOAFaH >XKepai Tekcepy, OeTrecTipy >KoHe T.0) ic >Kyprizy
KBI3METiHiH epeKieaikTepiHe 0ail1aHBICTEI KYKBIKTBIK TEPMIHOAOIVSIMEH KypAeAeHIeH OPLIC
HeMece Kasak TiaJepiH KaObladayda mpobaeMeaap TybIHAAMAR [6].

Erep mpouecke KaTBICYIIBI KaHAall 4a Oip Teprey aMa/AblHBIH HeMece Dacka 4a IIPOIecTik
KY>XKaTTapAblH Teprey XaTTaMachbIHBIH HeMece Oeariai Oip IporecTik opeKkeTTiH MoHiH
TyciHOereHiH MaaiMJece, OHJa COT Teprey XxaTTaMachblHa HeMece IIPOLECTIK opeKeTTiH
AYPBICTBIFBIHA KYMOH TYABIPYBI MYMKiH. bya >xaraait KerameicTeIK icTi KITK-HiH 323 6aObiHbIH
TOpTiOiMEeH KBIAMBICTBIK-TIPOLIECTIK 3aHHaMaHbl eaeyai Typde Oy3ylIbLABIKTap aHBIKTaAFaH
MaH-XKall peTiHAe IpOKypopFa KalTapy¥ra aKeIl corasbl [2].

Korapriga kearipiaren mbicaagap Oipai-exiai emec, MyHAall >Kardaidap K1i Ke3geceal
>KoHe, 9p0Oip HaKTHI JKaFjalija, aldAblH-ada Teprey Ke3eHiHAe, COT iCiH KYPTi3y TiaiH OiaMenTiH
HeMece >KeTKiZiKci3 MeHTrepreH IIpOLlecKe KaTbhICyIIblAapAblH KYKBIKTapBIHBIH CaKTaAybIH
KaMTaMachl3 eTy YIIiH IlapadapAbIH TOABIK Ti3iMiH KaOblagay KakeT Jell ecernreyre 60aaabl.

ConpIMeH KaTap, OCBI Maceae DOMBIHINIA KBIAMBICTBIK COT iCiH JKYPTi3yAi JKy3ere achlpaThIH
aZaMHBIH YCTaHBIMBI Ja MaHBI3ABI OOABIII TaObldaAbl, OMTKeHi KBIAMBICTBIK ic OONbIHINA ic
KYPprisizerin Tiaai XeTik OiaMereH Xargalidapda, TyAfa ayJapMallbIHBI ITaKbIPy Typaabl
oTiHim Oepmece e, MeMAEKeTTiK OpraH ayJapMalllbIHBIH KaTBICYbIH KaMTaMachl3 eTyTe
MiHAETTi.

CoHpIMEH KBIAMBICTBIK ~IIpOILIeCKe KaTBICYIIBIHBIH IiKipi, OHBIH aybI3lla >KoHe
>Kas0alra cenaeyAi KabObladay, KBLAMBICTBIK ic OONBIHINA ic XXYPIi3y TiaiHae TyciHAIpy, 3aH
TePMUHOAOTHUACHIH Ay pPhIC Kabblagalt 0iay KabizeTi coT iciH Xypri3y TiaiH MeHrepy gapesKeciH
aliKbIHAAQMTBIH ©AIIeMIIapTTapAbIH Oipi 004bIIT TaObLAaABL.

Tepreymi Hemece aHBIKTAyIIbI ITPOIJeCKe KATBICYIIBIHBIH COT iCiH JKypridy Tiain Oiayi
HeMece KeTKiZiKTi geHreiige MeHIepMereHi Typaabl KOPBITBIHABI >KacaraH Ke3ge IIpoIecKe
KaTBICYIILIHBIH aybI3eKi HeMece >KaszOallla Tiadi Kail AeHTelide MeHIepIeHiH, COHAall-aK 3aH
TePMUHOAOTUACHIH KaHIIAABIKTHl TYCiHeTiHiH aHbIKTall aAraHbl >KOH. OITKeHi, 494 OCHI
aHBIKTAyIIIBl MeH Tepreyllli HaKThl MoH-Kalldapfa Oara Oepe OTHIPBII, iCKe ayJapMalllbIHbI
KaTBICTBIPY Ka’KeTTiri Typaasl menrimai Kadniaganasl. A.Vl. byxaHoB Ty AFaHBIH COT iCiH XKYprisy
TiaiH GizeTiHiH pacTaiThIH AMIIAOM, cepTUdUKAT, KydAiK >KoHe Tarbl Oacka Ky>KaTTapbIHBIH
004ybI JKaHe OCbl Ky>KaTTapAblH KeIlipMeAepiH KbIAMBICTHIK iCc MaTepuaadapbiHa KOCyAbl COT
iCiH XXYPri3y TidiH MeHTrepy JAeHTelliH aHBIKTaliThIH 491eA4eMe peTiHAe KapacTelpaasl [4, c. 95].
Azaiiga MyHAQI A9A€AAeMeHiH TeK aKIlapaTThIK MaHi Oap geyre 604aAbl.

KP KIIK-HiH KOAA4aHBICTarbl peAakIVAChl TePTeYIIiHiH HeMece aHBIKTayIIbIHLIH alTybI
OoitbIHIIa KaHAaM Aa Oip MeTiHAl >KaszOallla Ka3FbhI3y apKbLABI COA aJaMHBIH TiaAl MeHTepy
AeHrelliH aHbIKTayFa TBIVIBIM caaMaliAbl, OyA COT iCiH XXYypri3y TiaiH MeHrepy JeHreiiine Oara
Depyre MyMKiHAIK Oepeai. Teprey1mi Hemece aHBIKTayIIIbI ITPOIECKe KATHICYIIIBIHBIH KbIAMBICTBIK
ic OoJibIHIIA COT iCiH XXYPri3y TidiH MeHrepreHiHe KO3 >KeTKi3reHHeH KelliH FaHa OHBIH ITiKipi
Typaasl cypait aaaabl. COHbIMEH, COT iCiH XKYPTi3y TiaiH 6iay KbLAMBICTBIK IIPOLIeCKe KaTbICyAbIH
MaHBbI3AbI aCIIeKTici 00ABIII TaObLAAABI.

KopsIThiHABI

KopruIThiHABLAAY Keae TPpOoLecKe KaThICYIIbLAapABIH KBIAMBICTBIK, COT iCiH >KYpri3y TidiH
JKeTKiAiKCi3 TyCiHyiHiH Keaeci ealieMIIapTTapbiH 0e4il kepceTyre 00AaAb:

- KYKBIKTBIK TEPMUHOAOTUAHBI TYCiHYA€Ti KUBIHABIKTap;

- >KasDallla MaTiHAepAi TYCiHY;

- KYKBIKTBHIK Ky>KaTTap/AblH MOHMOTiHi;

- KAABINTaCKaH KYKBIKTHIK JKarAaiiAarbl KUbIHABIKTApP;

- Karjaiira Tayeaaidik.
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ATaaraH eallleMIlapTTap OONBIHIIA aybI3Illa >KoHe >KasDallla Tiaai MeHrepyai AeHreiti
aHBIKTay YIIIiH Keaeci 94icTepai KoagaHy yCBIHBLAAABL:

- XaszDamra TecTep, cyxOaTTap >KeHe Ky>KaTTapabl TaaJay CHUAKTBI OOBEKTUBTI Darasay
94icTepi KOAAaHBIAYBI KepPeK;

- Tiaal MeHrepyAiH Ky>KaTIIeH pacTalybl;

- IIpollecKe KaTBICyIIbIFa Oeariai Oip MaTiHAi >KasDallla >Ka3rbl3y apKbIABI Tiadi MeHIepy
AdPEeXKecCiH aHBIKTay I1aliaabl D0AYbI BIKTUMAaA.

JKorapriga aTaaran MoH-XKaiiAapAblH OapABIFbI KBLAMBICTBIK IPOIIeCKe KaTBICYIIbIAapAbIH
COT iCiH >XYPri3y Ti4iH MeHIepMereHiH HeMece JKeTKiAiKTi 4eHrer e MeHIrepMereHiH aHbIKTay AbIH
OippIHFall ©AIIeMIIapTTaphIH 93ipaey KakeT AereH TY>KBIPhIM JKacay¥a HeTi3 00AbII TaOblaaabl.
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P.A. AauabmyparoBa
Kasaxcmancxo-Amepuxarckuil c60000nviti yrusepcumen, Ycemo-Kamenozopek, Kasaxcman

IIponeccyaabHble mpO0AeMBbl OIIpeAeaeHNsl yPOBHS BAaAeHUs SI3bIKOM
CyAOIIPOU3BOACTBA yYaCTHUKAMU IIpoIiecca

Annoranus. Ocsemalorcss TpoOeMbl OIIpeJeAeHns] YPOBHS BAageHIs! S3bIKOM CYAOIPOU3BOACTBA
y4acTHMKaMIU Cy4eOHOTO mporecca. DTO SABASETCsS Ba’KHEMIIMM acleKTOM CIIPaBe4AUBOCTU U
9} PexTNBHOCTI MpaBoBO¥ cucTeMbl. HelToHMMaHMe A3bIKa CyA0NTPOU3BOACTBA IPUBOAUT K HapYIIEHUIO
npap ydactHuka nponecca. Crarbsi IIOCBAIeHa aHaAM3y BOIIPOCOB, CBA3aHHLIX C oOecrledeHMreM
co0A104eHus IPUHLINIIA S3bIKa CyAOIIPOU3BOACTBA B yTOAOBHOM IIpoliecce. AHaAM3 OCHOBaH Ha M3yJeHNUN
3aKOHOJaTeAbCTBa, HAyJHOTO MaTepmada, CyaeOHbIX akToB Pecmybamkm Kasaxcran, AOKyMeHTOB
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Ipouecie KamvlcywbiAapovit COm iCIH XKYP2i3y MiAin MeHzepy JeHzellin aHbiKmayobiy, npoyecmix macereepi

IIpaBONPUMEHUTEABHON IPaKTUKY, PeryAupyIOIMX ydacTue IepeBoguMKa B Ipoljecce BeeHu:d
YIOAOBHOTO CyAOHIpPOU3BOACTBA. B crarbe ycraHaBAMBAIOTCA KpUTEpUM, ONpejeAsioliue CTelleHb
BAaJeHNsl y4aCTHMKaMIU SI3BIKOM CyJOIIPOM3BOACTBA B COBEpPIIEHCTBE MAM HeJO0CTaTOYHOM oOObeMe.
PaccmaTpmBaloTcss BOIIPOCH UCIIOAB30BaHUS IIPaBOBOM A€KCUKH, IPaBMUABHOTO MOHMMAaHMUS IIPaBOBBIX
HOPM U IOPUAMYECKUX JOKYMEHTOB, MCIIOAB30BaHUS IOpUAMYEcKoro ctuas u apyrme. CpobogHoe
BAajeHue A3BIKOM AMIIOM, YJacTBYIOIIUM B CyAeOHOM IIpoljecce, He TapaHTUPYyeT IOAHOTO ITOHMMaHIs
opugndeckor tepmuuoaorun. Ilosromy B gocyseOHOM M cydeOHOM IIporiecce IIpM IIOATOTOBKE
IIPOLecCyaabHBIX AOKYMEHTOB BBIACHAETCS, YTO YIaCTHUKI IIpoliecca He B IIOAHOM Mepe BAaJeIOT S3BIKOM
CyAOIPOU3BOACTBA, YTO HPUBOAUT K CYIIECTBEHHOMY 3aTPYAHEHMIO IIOHMMAaHIS Bcero geaa. Jas Toro,
4TOOBI 130€KaTh IIOAOOHBIX ITP0OA€eM, Ha OCHOBE aHaAl3a MCCA€A0BAHNI IIpeAlaraeTcs psij KpUTepues,
II0 KOTOPBIM MOJKHO OIpeJeAUTh HeAOCTaTOYHOe BAajeHle SI3bIKOM CyAOIPOM3BOACTBA C ITOMOIIBIO
IIPOXOKAEHI: OIpeJeAeHHBIX IpOoLeAyp I SKCIIEPUMMEHTAaAbHO BBIABUTL CTEIEeHb BAAJEHIS SI3BIKOM
CyAOIIpOM3BOACTBA. BMecTe ¢ TeM 1ogdepkuBaeTcs: HEOOXOAMMOCTD yyeTa JaHHBIX KpUTepIeB IIpY OljeHKe
BAaJeHUs S3BIKOM Cy40IIPOM3BOACTBA M Ba>KHOCTH ITPUBAEUEHNsI KBaAUPUIVPOBAHHBIX IIePeBOAYMKOB 4151
oOecrieyeHNs: IIPaBUABHOIO HOHMMaHMsA U 9(PPEeKTUBHOTO yJacTHsl YIaCTHUKOB B CyAeOHBIX IIpolieccax.
AHaaM3 BTUX BOIIPOCOB SBASETCSI KpaliHe Ba>XHBIM AAsl OOeCIIeUeHIs CIIPaBeAANBOTO, 3aKOHHOIO
paccMOTpeHst CyaeOHBIX ITPOIIeCCOB C TOUKM 3PEHN s sI3LIKOBOI KOMIIETeHTHOCTI Y4aCTHUKOB.
Kaiouesble cao0Ba: yroAoBHBIN IIPOIIECC, YJacCTHUKM CyAeOHOro Ipoliecca, HPUHIIAI s3bIKA
CyAOIIPOU3BOACTBA, KPUTEPUN, CyAeOHBIN IIEPEBOAUNK, CTETIeHDb BAaAEHNS IIPABOBBIM SI3BIKOM.

R.A. Adilmuratova
Kazakh-American Free University, Ust-Kamenogorsk, Kazakhstan

Procedural problems of determining the level of proficiency in the language of legal
proceedings by participants in the process

Abstract. The problems of determining the level of proficiency in the language of legal proceedings
by participants in the trial are highlighted. This is a critical aspect of the fairness and effectiveness of the
legal system. Failure to understand the language of legal proceedings leads to a violation of the rights of
a participant in the process. The article is devoted to the analysis of issues related to ensuring compliance
with the principle of the language of legal proceedings in criminal proceedings. The analysis is based on
the study of legislation, scientific material, judicial acts of the Republic of Kazakhstan, documents of law
enforcement practice regulating the participation of an interpreter in the process of criminal proceedings.
The article establishes criteria that determine the degree to which participants have perfect or insufficient
proficiency in the language of legal proceedings. Issues of using legal vocabulary, correct understanding
of legal norms and legal documents, using legal style, and others are considered. Fluency in the language
of a person participating in a trial does not guarantee a complete understanding of legal terminology.
Therefore, in the pre-trial and judicial process, when preparing procedural documents, it turns out that the
participants in the process do not fully speak the language of the proceedings, which leads to a significant
difficulty in understanding the entire case. In order to avoid such problems, based on an analysis of research,
a number of criteria are proposed by which insufficient proficiency in the language of legal proceedings
can be determined by passing certain procedures and the degree of proficiency in the language of legal
proceedings can be experimentally determined. At the same time, the need to take into account these
criteria when assessing proficiency in the language of legal proceedings and the importance of attracting
qualified translators to ensure correct understanding and effective participation of participants in legal
proceedings is emphasized. Analyzing these issues is critical to ensuring that trials are handled fairly and
legally from the perspective of the participants’ linguistic competence.

Keywords: criminal process, participants in the trial, principle of the language of legal proceedings,
criteria, court interpreter, degree of legal language proficiency.
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Administrative appeal as a legal process: meaning and role

Abstract. The article explores the importance of social legal awareness development, as well
as the provision of Constitutional Law and Administrative Law mechanisms of the right
to human rights and freedoms defense. The purpose of the article is the essential role of the
administrative complaint concept in society. It analyses legal support process, the subject and
the importance of the complaint procedure, when considering appeals by the current State
Bodies. The introduction of the administrative appeal procedure in order to increase public
confidence in public authorities, including Law Enforcement Agencies in present time, and
determine the importance of the administrative complaint process as a process. Ensuring the
study of the essential role of Administrative Appeal Law as a process.

This article seeks to examine both the mechanisms and procedures of administrative appeal
as well as its effectiveness and impact on legal systems. Specific areas for study are legal
framework, procedural aspects and practical implementation of administrative appeal.

This work plays an invaluable role in understanding justice systems and administrative
management, deepening legal knowledge and improving citizen legal defense effectiveness.
The analysis has demonstrated the power of administrative appeal as an effective mechanism
for protecting citizens’ rights and liberties while increasing state bodies’ transparency and
responsibility. In this article are provided recommendations on improving appeal procedures.
Keywords: administrative complaint, legal process, importance of administrative complaint,
complaint, process, legal awareness.

DOTL: https://doi.org/10.32523/2616-6844-2023-145-4-119-126

Introduction

Administrative appeal as a legal process has grown increasingly significant in modern legal
practice, yet numerous studies in administrative law still neglect its aspects and its role within
our system. Administrative appeal’s significance stems from its integral part of justice provision,
legal protection of citizens, and effective functioning state bodies.

Administrative appeal as a legal process forms the focus of this research paper, with emphasis
placed upon understanding its significance and role within law enforcement to guarantee
legality and efficiency of law enforcement. Furthermore, comprehensive investigation will take
place of mechanisms and procedures used in administrative appeal as well as its impact on legal
systems across jurisdictions using comparative legal analysis techniques to achieve its aim of
comprehensive assessment of mechanisms and procedures utilized. To do so successfully, tasks
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including legal framework analysis, studying judicial practice analysis and comparative legal
analyses must also be accomplished to reach this endpoint - with administrative appeal playing
an integral part in strengthening legal protection within legal systems across jurisdictions in each
legal jurisdiction in which they occur. Hypotheses for this investigation suggests administrative
appeal plays a pivotal role in further strengthening rule of law protection throughout legal
systems to increase protection by strengthening enforcement as it does strengthening rule of
law protection within legal systems; hence my study’s hypothesis suggests this factual resultant.

This study is of considerable theoretical and practical interest, contributing to an in-depth
knowledge of administrative appeal mechanisms as they relate to effective law enforcement
and justice delivery systems. Furthermore, its outcomes could help enhance law enforcement
practice as well as legislation within administrative law fields.

Research methodology

This study draws upon key materials including normative-legal acts regulating
administrative appeal; judicial practice decisions related to this procedure; scientific literature
articles and monographs on administrative law proceedings as well as reports analyzing their
efficacy as key resources for its study.

At this research phase, four methods were utilized: analytical method, comparative legal
method, historical method and statistical analysis.

An analytical approach can help researchers organize and assess normative legal acts and
judicial practices as well as scientific works related to this subject matter. Comparative-legal
analysis allows one to understand how administrative appeal practices vary among jurisdictions
and to identify best practices, while historical study allows for insight into its evolution as a
legal process. Statistical analysis can be utilized for processing and examining quantitative
information related to results of administrative appeals.

This study begins by collecting and analyzing normative acts to establish the legal
foundations of administrative appeals. Next, an in-depth investigation is undertaken of current
judicial practice as well as scientific works regarding its development; comparative analysis
with practices in other countries helps pinpoint possible ways of improving this process while
statistical analyses on appeal outcomes help assess their efficacy.

This study is noteworthy due to its comprehensive approach to administrative appeals
analysis, taking a comprehensive view of this practice from all possible angles (legal framework
analysis, practical application analysis and comparative evaluation). This comprehensiveness
allows not only greater comprehension of administrative appeals’ mechanisms and significance;
but also for exploring methods to optimise them and increase effectiveness.

Discussion

Administrative complaint is an information fund that ensures the real quality of the activities
of state bodies, local government, officials, employees. Formation of the complaint, the way or
recognition of its basic elements, which is the basis for the complaint regardless of its impact
from a legal point of view. An important role is the proper application and registration of the
complaint in the prescribed manner. Administrative complaint registered in the appropriate
manner entails the right to appeal the manner of the complaint. As a result, the essence of the
complaint and the right to appeal derive from the right to draft, apply and register the complaint.

In accordance with Article 33 of the Constitution of the Republic of Kazakhstan, citizens
of the Republic of Kazakhstan have the right to appeal directly to state bodies and local self-
government bodies, as well as to send individual and collective appeals [1].

The concept provided by the Constitution is narrowed, because, as participants of all legal
relations, today every citizen has the right to apply with a statement, complaints to non-state
organisations on the relations arising between them [2].

Russian scientist, M.D. Zagryatskov classified appeals into four types: submission, complaint,
formal complaint, and administrative appeal. According to the scholar, the submission belongs
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to the type of complaint, Grievance, formal complaint and traditional complaint. This is because
the complaints of citizens are accepted for consideration by the higher head of the same authority
that gives rise to the application, formal complaint is the consideration of the same application
under administrative responsibility. Administrative complaint is considered by interested
parties in an open appeal to the higher authorities on the shortcomings and deficiencies of the
administrator’s decision-making [3].

Results

An administrative complaint leads to the work of the public system in the direction of
protecting the interests of the complainant. As the handling of the complaint relates to the
activities and employee of the public body, the body expresses its interest to a certain extent as
it is handled by the management and without the participation of the employee named in the
complaint.

From the example of the scholar, the complaint against the administrative service can only
be considered within the framework of the thrown out administrative act within the legal power
of this body and the decision made by the employee. The administrative act in the technical sense
is sent to the person, but it should not go beyond the norms of law and objective evaluation [4].

It is necessary to be able to distinguish between an administrative complaint and an
administrative application. An administrative complaint differs from an administrative statement
by the fact that in an administrative statement the person filing the application is recognised as
a separate subject of law, controls the action of a law enforcement agency in an administrative
case and the order of the complaint, is recognised as one of the opposing parties and objects to
the employee of the state body that made the decision. And the court, in turn, having considered
the complaint, having assessed the legal legality of the decision taken, recognises it as legitimate
or decides to cancel it.

Administrative claim provides for the protection of public law, and administrative complaint
provides for the elimination of offences arising from the violation of the law, the purpose of
which is brought to the order of administration, committed by public authorities, in the order of
administration, the restoration of the right.

Thus, the public law scholar of that time creates a special system of defence against other
law enforcement system, which protects the subjective claim of administration.

They are as follows:

- Administrative action for the prevention of offences arising from an administrative order;

- the distinction of administrative action from criminal and civil order with special
characteristics;

- «in order to check the excesses of the activity of administration over the requirements of
the management of its activity, it is necessary to expand the form of legal proceedings»;

- the order of criminal and civil proceedings is insufficient to consider the administrative
application reason, outside the interests of society, the positions of both parties are not binding
on the court, the role of the administrative court in the administrative process or where it is
more active, the activity of civil courts is lower, for administrative courts should be increased
independence to make legal decisions during the consideration of the administrative case;

- at present, administrative justice does not realise full scientific-theoretical knowledge
in practice in the course of judicial proceedings. However, the procedure for consideration of
complaints is fully related to the procedure for consideration of complaints and grievances of the
administration provided by the Constitution, other international norms [5].

In all cases, an administrative complaint is related to the attitude of a person towards the
violation of all his/her rights and freedoms through a decision or action taken by an employee
of a public body.

Complaint, a means of procedure aimed at its urgent restoration in case of violation of the
rights and interests of citizens;
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- The actions and decisions of a public authority are subject to a big difference in the form
of an administrative complaint and an appeal to the court. The right of appeal to the court and
its procedure are different from the procedure of the Administrative Code of Procedure and the
Administrative Code.

- The acceptance of a complaint gives rise to the right of appeal to the court [6].

The above-mentioned legal features only clarify that the consideration of an administrative
complaint cannot be regulated by a single norm.

Administrative claim is not regulated in full. Legal sciences classify two ways of its definition.

On the way to the first, perceiving it as a legal concept, its substantive and procedural
perception. The second way, their classification, the right to appeal and the concept of
administrative claim.

- In a number of concepts, the second understanding can be perceived closer to this legal
topic. In addition, in legal theory, a common method of defence is the administrative claim, the
law and the protection of violated rights and protected rights through the court.

- The right of recourse is among the priority branches regardless of the branch of law.

- Consideration of legal statements on civil offences as procedural means of consideration of
the mentioned issues allows to state their difference.

- resolve general public disputes.

- for administrative general law, public law, civil law, arbitration and criminal procedure
offences.

- requires the resolution of a public legal issue, unlike other types of appeal. The procedural
means differed from other criminal or civil complaints. The administrative complaint involved
disputes in relation to non-state public legal relations in which the state body carries out its
activities. Therefore, the complaint here becomes a means of protecting the public interest,
as well as only personal rights. Administrative claim is a means of defence of objective and
subjective public right [7].

- as a result, the court, through an appeal, verifies the legality of decisions taken by an
administrative body (action, act, etc.), in which it examines them in order to protect subjective
and objective public rights. The scientist Zagryatsky M.D. established the emergence of 12
types of administrative and financial rights to the emergence of administrative complaint and
administrative claim. All of them arise from objective and subjective needs.

Whatever the type of administrative complaint, the complaint is sent to the consideration
of a state body or a higher state body, the referral to the court is not initially considered, so the
concept of administrative action is not formed.

The concept of administrative claim follows from the administrative complaint in the
direction of the protection of public law, as it is a continuation of the law enforcement form.

- As a result of human rights relations, verticality is manifested. The citizen expects
the decision of his complaint from a higher authority. And appealing to the court with an
administrative claim leads to the emergence of horizontal relations, as the citizen is the injured
party, and the state body - the opposite party.

In this case, the complainant expects the court in response to the request to cancel the
decision taken by the public authority, which is not a response to the complaint.

The subject of the complaint, being a uniform type of complaint, is distinguished by the type
of procedural actions.

Thus, from the scholar’s work, the following concepts can be summarised:

1) Two avenues of appeal are considered under complaint, comprising an administrative
complaint and an administrative claim. Administrative grievance and judicial grievance.
Regardless of the type with which they are considered, the order of appeal does not limit each
other. Their connection is connected not only with the history of the origin of the complaint, but
also with the common presence of the subject.

2) The whole administrative complaint is a form of complaint directed to the Administrative
or supervisory and management body, aimed at the defence of public law, without which the
claim cannot arise and cannot be brought before the court.
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3) The nature of the administrative claim is related to the nature of the administrative claim
and is a way to protect public interests [8].

The question arises about the totality of the above mentioned complex actions of the right
to appeal, whether it is a way to achieve the purpose of appeal in legal tension. Because the
appeal to the relevant authorised body is not the main purpose. It is an instrument in solving the
problem and its main purpose is to remove the violations of legality committed by the action or
inaction of the authorities with the result of the decisions taken. Therefore, there is no need to
limit its purpose to the right of appeal and the enumeration of the first complex actions given
above.

Basically, the right to appeal, which is carried out in relation to the result of one actually
performed action and includes drafting a complaint, sending it, registration, consideration,
expression of one’s position on the preliminary decision, making a decision on the complaint,
execution of the adopted decision. Only the execution of the said actions is recognised, the
execution of the right to appeal with the result, the rights violated with the result are restored
and violations of legality are eliminated.

The concept of complaint is established by the administrative procedural code of the RK,
one of the forms of appeal, containing a request of a participant of administrative procedure to
restore or protect his or other persons, violated by an administrative act, action, violated rights
and freedoms or legitimate interests [7].

An appeal within the framework established by law to an administrative body, official is
understood as a statement or complaint in writing in paper or electronic form, orally, as well as
in the form of a video link, video message, appeal.

The specified right to appeal in general administrative appeal plays the main service role
in relation to other rights of citizens. The result can be considered the realisation of the right
to administrative appeal, starting from the establishment of the fact of violation of rights by
decisions, actions of state bodies, officials, public and civil servants, ending with restorative
actions of real rights of citizens.

One of the features of the right of administrative complaint is that the complainant has
established actions that he or she must perform, because without his or her performance of the
actions, the administrative complaint is not liable in respect of the administrative complaint
arising before the complainant. The right of administrative appeal is not an inherent concept like
a complaint. They are distinguished by their fundamental difference.

In our legislatively formed approach, the concept of administrative appeal must contain the
following information in the following complaint with the Administrative Code, which:

- surname, first name, patronymic of a natural person individual identification number
postal address or name of a legal entity, postal address, business identification number;

- name of the body, employee against whom the complaint is filed;

- concept

- date of issue of the appeal

- signature of the applicant or his/her representative;

- other information specified by the norms of law.

The complaint, in turn, should undergo appropriate registration from the moment of its
receipt by the legal authority, with the result of which it is necessary to ensure the receipt of a
registration receipt [2].

Consideration of the complaint in the administrative and judicial order is provided by
the right of appeal in the order of its consideration. The listed types of the right of appeal are
distinguished by their legal advantages.

Foreign scholars in their definitions «create a democratic institution of appeal, in which the
procedure of administrative appeal and judicial appeal are inextricably linked».

Scholars often consider four main types of ways to protect the rights of citizens from
unlawful actions of state bodies, unlawful decisions of executive bodies.
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The first method of protection in four different ways, the organisation of courts, tribunals,
collegium protects public law through the creation of a systematic specialised body.

The first method under the jurisdiction of the administrative or higher authority
determines the legality, validity, correctness of the decision taken, «managerial type» execution
of administrative acts(French), the intervention of the administrative justice authority in the
management of the organs under public administration, and the court in general is not subject to.

The second method is to apply to the court with a statement about the violation of the rights
and freedoms of a citizen by an employee of a state body in accordance with the requirements
of the Code of Civil Procedure.

The third method, quasi-judicial (Anglo-American and Anglo-Saxon), is the creation of
tribunals considering administrative disputes, subordinate to courts of general jurisdiction.

The fourth method, administrative-judicial (of the Germanic type), is reflected in the
application of foreign states among courts specialising in resolving disputes caused by decisions
of administrative authorities.

There are only two main models of administrative justice moulded after the Western pattern:
continental and Anglo-Saxon justice. The Aral model is observed in some countries.

At the objective approach of the action of an official on the way of administrative appeal, as
noted by many scholars, the following shortcomings are revealed. They note: in the absence of
fundamental specificity in the order of appeal of the legislation on administrative appeal, with
all the identified shortcomings, the order of appeal can be turned to the order provided by the
civil procedure code.

Conclusion

Administrative complaint in everyday life gives ordinary citizens the opportunity to quickly
contact government agencies and appeal and legally, if they are dissatisfied with the fact that
they express their opinion about the activities carried out.

Administrative claims as an institution of law allows for quick constructive solutions to
problems of a wide and broad range of perspectives.

At present, the Republic of Kazakhstan is among the most rapidly developed countries
on the world stage. The introduction of widespread digitalisation in all spheres has raised the
importance of the administrative appeal sphere and ensured that opportunities to protect and
restore their rights are in the hands of citizens.

The administrative complaint procedure has allowed the authorities to work in balance, in
turn, the review of the complaint is aimed at improving the quality of public services.

Administrative justice has made great strides in Kazakhstan since 2021. This appeals system,
initially considered for 10 years of government discussion, has been rigorously implemented. On
18 June 2020, the RoK was approved by the Senate and found support.

The President of the RK, Kasym-Jomart Kemelevich Tokayev, in his address on 2 September
2019, set the goal of establishing administrative fairness in the administrative appeal system.

Also, this system of appeal provided not only for the protection of rights and freedoms in
the country, but also to increase the degree of social activity among the population.

The system of administrative appeal from the point of view of developing countries,
above, suggests the aspiration to follow the example of developed countries. The system of
administrative appeal provides for full respect and proper enforcement of rights in the course of
appeal regardless of ownership.

Although initially the issue of defining the judicial system dealing with administrative
complaints raised a number of questions, it now makes it easy to trace the protection of the
rights concerned. Under the information system, each institution provides for the degree of legal
compliance, enforcement of compliance by passengers.

Ensuring compliance with the norms and requirements of the law will increase the degree
of authority of authorised agencies and state law enforcement agencies, judiciary in ordinary
life, society.
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Based on the above, the right to administrative appeal is the most important way to protect
the rights of citizens and legal entities. An important way in which citizens on the basis of the
right to administrative appeal apply to the relevant authorised bodies and require them to ensure
their qualitative rights.

Administrative appeal is a rapidly developing factor of legal activity of citizens in society, the
importance of which can be explained by the rapid growth of the degree of legal consciousness
in society in recent years. And given that the future is in the hands of a legally literate society,
administrative appeal has a special significance as a legal institution with its own peculiarities.
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OKIMINiAiK MaFbIM KYKBIKTBIK IIPOIlecC peTiHae: MaFbIHAChI MEH poai

Angatnia. MakasagaKOFaMABIK KYKBIKTBIK CaHaHbBI AAMBITY A bIH MaHbI3AbLABIFbI, COHAAl-aK aJaMHbIH
KYKBIKTaphl MeH OOCTaHABIKTApbIH KOpPFfay KYKBIFBIH KOHCTUTYIVAABIK-KYKBIKTBIK >KoHe oKiMIIiAik-
KYKBIKTBHIK TeTIKTepMeH KaMTaMachI3 eTy 3epTTeaedi. MaxaaaHbIH MaKcaThl — KOFaM aFbl OKiMIITiAiK ITaFbIM
TY>KBIPBIMAaMacBhIHBIH MaHbI3AbI poAiH aHbIKTay. KoagaHbIcTaFpl MEMAEKETTIK OpraHiapAblH OTiHIIITepiH
Kapay KesiHge KyKBIKTBIK KaMTaMachl3 eTy ITPoIieci, IIarbIMAaHy paCiMiHiH MoHi MeH MaHBI3bI Tad4aHaAbl.
KoraMHBIH MeMaeKeTTik 614iK opraHjapbiHa, OHBIH iIlliHAe Kasipri yakbITTa KYKBIK KOpFay opraHjapbiHa
JereH CeHiMiH apTTBIPY MaKcaThIHJAa 9KIMIIiAiK ITaFpIMAaHy PICIMiH eHIi3y JKoHe 9KiMIiAiK ITarbMAaHy
IIPOIIeCiHiH IIpollecC peTiHAe MaHbI3ABLABIFLIH aliKbIHAAY. OKIMIIIAIK alleAAAIMAABIK KYKBIKTBIH IIPOIIecc
peTiHaeri MaHBI3ABI POAIH 3€PTTeyAl KAMTaMackl3 eTy.

by Maxaaa sxiMIITiAiK ITaFpIMAaHy AbIH TETIKTEPi MeH paciMAepiH A€, OHBIH TUiIMAiAiri MeH KYKBIKTBIK,
Kylleaepre acepiH ae 3epTreyre OafbITTaAfaH. 3epTTeyAiH HaKThl OaFbITTapBI-KYKBIKTHIK Herizgep, ic
KYPTi3y acreKTidepi >KeHe aKiMIIiAiK IIaFbIMABI iC XKY3iHAe >Ky3ere achIpy.

ByaxyMmpIccoT Topeairi MeH akimMIIiaik Gackapy KyiteaepiH TyciHy e, KYKBIKTBIK OiaiMai TepeHaeTy e
JK9He azaMaTTapAbl KYKBIKTBIK KOPFayAbIH TMIMAIAIriH apTThIpyAa OaFa SKeTIec pea aTkapaabl.

Tazagay MeMmaekeTTiK oOpraHgapAblH AaIIBIKTHIFBI MEH >KayaIKepINidiriH apTThIpa OTBIPHIIL,
asaMaTTapAblH KYKBIKTaphl MeH OOCTaHABIKTapBIH KOpFayAblH THMiIMAlI TeTiri peTiHge oKiMImiAik
IIarbIMAaHYABIH KYIIiH KepceTTi. bya makasaga marsiMgaHy HpoliedypadapblH KeTiaaipy OoJibIHIIA
YCBIHBICTap OepiareH.

Tyitin ce3gep: okiMImiAiK INMarblM, KYKBIKTBIK ITPOIIeCC, 9KIMIMiAiK ITaFIM MaHBI3BI, IIAFBIM,
KYKBIKTBIK CaHa.
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AagMyHMCTpaTHUBHOE 00Kal0BaHIe KaK IPaBOBOJ IIpoIlecc: 3Ha4YeHNe 1 poab

Annoranus. B cratee mccaegyercs BaXKHOCTh pPas3BUTUs OOIIECTBEHHOIO IPaBOCO3HAHUs, a
TaKKe oOecredeHne KOHCTUTYI[MOHHO-IIPABOBRIMU U aJMMHUCTPAaTUBHO-IIPABOBRIMU MeXaHM3MaMU
IpaBa Ha 3allUTy IpaB U cB00OA dyeaoBeka. Lleab craTby - BBISBUTH CYIIECTBEHHYIO POAb KOHIIEIIIINM
aAMMHICTPaTUBHOI aA00bl B oO1IecTse. AHaAM3UPYETCs MPOILlecC MPaBoBOro obecredeHns, IpeameT
U 3HaYeHue IIpolieAyphl 00KaA0BaHMs IIPU PaCCMOTPEeHNUN 0DpallleHnit AeIICTBYIOIIUX TOCYAapPCTBeHHBIX
opraHoB. Bpeaenme mpoueaypbl aJMMHMUCTPAaTMBHOTO OOKaAOBaHMS B I[eAsX IIOBBIIIEHUS JOBEPUs
oOllecTsa K OpraHaM TOCYAapCTBEHHOI BAACTH, B TOM 4MCAe K HPaBOOXPaHUTEABHLIM OpraHaM B
HacToslllee BpeMs, U OIpejeleHMe 3HAaYMMOCTM ITpollecca aJMMHMCTPAaTUBHOIO O0KaAOBaHMS Kak
npouecca. Obecrieyenne M3ydeHus CyLIeCTBEHHON pOAM agMUHUCTPATUBHOIO aleAAsIlMOHHOIO IIpaBa
KakK ITporecca.

JanHasi CTaThsl HalpaBleHa Ha M3y4eHMe KaK MeXaHU3MOB U IIpoleAyp aAMUHUCTPATUBHOTO
o0>Kaa0BaHMs, TakK U ero 9(PpQPeKTUBHOCTY U BAUAHUS Ha IIPaBoBble cucTeMbl. KOHKpeTHRIMU 004acTAMU
A4Sl U3Y4eHUsl SBASIOTCS IIpaBOBble paMKM, IpOIlecCyadbHble aclleKThl M IpaKTU4Yeckas peaamr3aliyst
aAMMHICTPATUBHOTO 00KaA0BaHNUSL.

Ora paboTa Urpaer HeOLEHUMYIO POAb B IIOHMMAaHUM CUCTEM IPaBOCyAus U agMUHUCTPATUBHOIO
yHIpaBAeHusl, yrayOAeHny IpaBoOBLIX 3HAHNUI U MOBBIIIeHNY 9P PeKTUBHOCTU IPaBOBO 3aIlIUTLI IPakAaH.

AHaanM3 TIOKazaa CUAy aJAMMHICTPAaTUBHOTO 00XKal0BaHMA KaK 9(P(PeKTUBHOTO MeXaHM3Ma
3aIUTHI IIpaB U cBODO/ Ipa’kdaH P OAHOBPEMEHHOM IOBBIIIEHNN ITPO3PAYHOCTU M OTBETCTBEHHOCTH
rocyapCTBeHHBIX OpraHoB. B JaHHOI craThe HpejcTaBAeHbl PeKOMEHAAUU IO COBepPIIeHCTBOBAHMIO
nporeayp 00KaA0BaHMsL.

Karouesble ca0Ba: agMuHMUCTpaTUBHAs Xa100a, IIpaBOBOI IIPOIIecc, BaKHOCTh a4MUHUCTPaTUBHOM
>Ka40051, )ka100a, ITpoIiecc, IpaBoBoe CO3HaHNe.
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O BO3MeIlleHuN Bpeda 4eTsIM, ITIOABeprimMcst HaCAno
B BUPTYaAbHOM IIPOCTPaHCTBE

AnanoTtanms. O0vekmom uccAedosarus 6 JaHHOL cmamoe A6ASI0MCS npasosvle acneKnibl
KOMHEHCAUUU 6pedd, NPpU UHenozo 0emsm, nooeepzulumMcs HACUAUIO 6 GUPTYAALHOM
npocmparicmee. Passumue uHGopMayuoHHbIX U KOMMYHUKAUUOHHVLX MEXHOAOZUL NPUEEAD K
603HUKHO6EHUTO HOGVLX 61006 HACUAUS, MAKUX, KAK KUOEPOYAAUHZ, OHAALH-00MO2AINEALCIIEA
u demckoe noprozpaguueckoe codepxarue. B c6a3u ¢ amum momueayueii UccAe006aHUl
s6Asiemest HeoOX00UMOCHb AHAAUSA 603MeujeHUs 6peda KAk cnocoda saujumol npag demetl,
nocmpadasiux om HACUAUA 6 OHAAUMH-Cpede. AGMOpaAMU UCTIOALI06AHDL MemoJbl AHAAUSA
OAHHOIX UCCAEQ06aHUT, NPO6eOeHHDIX 6 00AACHU Npasa, NCUXOAOZUU U UHPOPMAUUOHHDLX
MeXHOA02UL, NPO60OUMCs 0030p CYULeCEYOULUX 3AK0HO0ANEADHDLX MepP U MeXOYHAPOOIHDLX
HOPM, PeZAAMEHMUPYIOuLUX 60sMmeulerie 6pedd, a maxxe AHAAUSUpYemcs dPPexmusHocnb
npasosuLx  MexaHusMo6 3saujumbvl Odemeil om SUpmMyarvHozo Hacuius. Ilpedrazaromcs
pexomenoauuu, HanpasAervle Ha YAydieHue Sauunvl npas demeil, 1006epuLUXCcst HACUAUTO
6 supmyarvrom npocmparicmee. Cmamvs 10020MOBACHA 6 PAMKAX NPOZPAMMHO-1,EAEE020
punancuposarus no npoexmy VIPH BR 27882414 «I1pozpamma noddepxu u peadurumar,uu
demeti->Kepme HACUAUSL: NPAKMULECKOe 6HedpeHue cemu PecypcrovlX MOOYADHOLX LeHIPO6».
IIpedcmasaeritvie pesyrvbmanol umerom suaderive OAs peuierus npodremvt. Onu mozym 0vimo
UCNOAD306AHL OAS CO30AHUS NPOIPAMM PeAdUAUMAUUY U NOMOULU 0emAM, NOCHPadasium
om HacuAusl 6 Minmepeme u OASL 0aAbHETIULUX UCCAO06AHUTL NPOOAEMDL.

Kaiouesble caosa: demu-xepmevt HacuAus, npasa demeil, saujuma npas demeil, 6peo,
MOPAALHYLIL 6pe0, GUPMYAALHOEe NPOCTPANCINGO, 603MeuLere 6pedd, 603MeteH e MOPAAbHOZ0
épeoa.
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BBeaenmne

AxTyaapHOCTh TpoOJeMBl BO3MeINeHM:s Bpeja JAeTsAM, IIOABEPTIIMMCSI HaCUAUIO B
BUPTyaAbHOM IIpOCTpaHcTBe, odyesrgHa. CoBpeMeHHbIe TeXHOAOTUM U MHTePHeT OTKPBIBAIOT
repe/ HaMM OTPOMHBIE BO3MO>KHOCTH A5 OOIeHns1, o0OydeHus u paspaedenns. OgHako, BMecTe
C 9TUM, CYLIeCTBYeT PMUCK IIOABEPTHYThCSI HACUAUIO B BUPTYaAbHOM IIPOCTPaHCTBe.

C pocToMm monyAspHOCTU COLIMAABHBIX CeTell, OHAAMH-UTP U APYTUX UHTepHeT-111aTpopM
AeTU CTaHOBATCA Bee Doee ysA3BUMBIMMU Ilepes pa3AndHeIMK (popMamMu Hacuaus. BupryaapHoe
HacuAue BKAIOYaeT B ceOsA pasamyHble (POPMBI, Takue, KaK KnOepOyAAMHI, CeKCyaabHOe
AOMOTaTeAbCTBO, YIPO3bl U AMCKPUMMHAIM, COBeplllaeMble yepe3 MHTepHeT M COIlMaAbHble
cetu. HecMoTps1 Ha TO, 4TO HTO BUpPTyaabHOE IIPOCTPAHCTBO, €TI0 BO3/eNCTBIe Ha AeTell MOXKeT
OBITH KpaliHe pa3pyIInTeAbHBIM I IIPUBECTH K CePbe3HBIM ITOCAeACTBUAM AAs MX IICUXIYECKOTO
1 SMOINMOHAABHOTO 0Aaroroayuns. Bpea, mpuanHeHHDIN A€TSIM B pe3yAbTaTe TaKOTO HaCHAVL,
SIBASIETCSI CePBe3HOI ITp00.1eMoTi, TpeOyIoller BHUMaHU U PeIleHs.

Jetn, moABeprIIMecs BUPTYaAbHOMY HaCUAMIO, VICIIBITHIBAIOT SMOIIMOHAABHYIO TpaBMYy,
KOTOpas MOXKeT OKa3aTh 40ATOCPOYHOe BAMsSHUE Ha UX pas3puTue u Oaaromoaydme. B cesasu ¢
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HEOOXOAMMOCTBIO pelleHNs Ipo0.AeMbl BO3MeIlleHI s MOPaAbHOTO Bpea AeTsM, II0ABePIIIMCS
HaCcUAMIO B BUPTyaAbHOM IPOCTPAHCTBe, IPsAMO CBs3aHa C 3alllUTON IpaB M Oe30MIacHOCTU
CaMBbIX ySI3BUMBIX 44eHOB obO1ecTsa. [losTomy cymectsoBanme >PpQPeKTUBHLIX MeXaHU3MOB AAs
cpaBeAAMBOIO BO3MeIlleHNs MOPaAbHOIO Bpeja HeoOX0AMMO, YTOOBI IIOMOYb IOCTpajaBIIM
AETSM B UX IIyTU K BBI3A0POBAEHMIO 1 BOCCTAHOBAEHMIO.

JanHas 11po0.4ema BhI3bIBaeT Cephe3HyI0 03a00UeHHOCTD B ODIIIecTse, Tak KaK COBpeMeHHbIe
TeXHOAOTMM ¥ MHTePHET OTKPhIBAIOT HOBbIe BO3MOKHOCTHU A5l HApyILIeHIs ITpaB 1 0e30I11aCHOCTI
aereir. lleaplo JaHHOI CTaTbyM SABASETCA aHaAM3 OOLIMX BOIIPOCOB BO3MEIIEHUS Bpesa
AETSAM, MOABEPIIINMCS HAaCUAUIO B BUPTYyaAbHOM IPOCTPAHCTBE, B COOTBETCTBUI C HOpMaMu
HallMOHaAbHOIO 3aKOHOAATeAbCTBa U peKOMeHAAIMAMY MeXAyHapOAHBIX JOKYMEHTOB, a TaKXKe
IpeaA0>KeHne IpaKTUIeCcKX Mep I10 3allluTe MHTePeCcoB AeTeil B CeTI.

[Tpo6aema HacuAMA B BUPTyaAbHOM IPOCTPAHCTBE U €TI0 ITI0CACACTBIUI A4 AeTell akTyaAbHa
y>Ke HeCKOABKO gecatuaeTuit. OgHako ¢ pa3BUTIEM TeXHOAOTUI M PaCcIIpOCTpaHeHeM NHTepHeTa
OHa cTaaa 00o4ee aKTyaabHOU U TpeOyeT cepbe3HOTO BHUMaHu:. ViccaegoBanms B 9ToM 004acT
IIPOBOAMAYCH MHOTMMU yYYeHBIMHU, OBLAM IT0AYY€HBl pe3yAbTaThl, KOTOPbIe CBUAETeALCTBYIOT O
Ba>KHOCTM pellleHNs AaHHOI mpoOaeMsl. Hanmpumep, nccaegosanus Yuusepcurtera Oxcdopa []
IIOKa3bIBAIOT, YTO JAeTHU, IIOABEPTIINEeCsS BUPTYyaAbHOMY HACHAMIO, VMCIBITHIBAIOT Cepbhe3HbIe
IICHXOAOTMYECKMe TIOCAeACTBIs, BILAOTh AO IIOsBAEHIS TPEBOXKHBIX PacCTPOIICTB U ALTIPEeCCUM.
PesyabTaThl TakuX MCCA€J0BaHUI IIO3BOASAIOT Aydllle ITOHSATh MacIITaObl IpoOAeMbl U ee
IIOCAEACTBUS AASI AETEeI.

OcHoBHble KOHPAUKTHL B TEOPUHU, METOAOAOTUY, IIPAaKTUKe U BBIBOAAX MCCAEAOBAaHMIA I10
TeMe BO3MeIIeHUs Bpea AeTAM, MOABePIIIMMCSI HAcCUAMIO B BUPTyaAbHOM IIPOCTPaHCTBE,
BKAIOYAIOT pa3HbIe aCIIeKThI.

[Ipexxae Bcero TeopeTMyeckue acHekThl. B pamkax Teopum Bo3MelleHUs Bpeaa,
IIPUYMHEHHOIO AEeTSAM B BUPTYyaAbHOM IIPOCTPAHCTBE, BO3HUKAIOT AVCKYCCMM O TOM, Kak
omnpeAeAuTh U KBaAMQPUIMPOBATh MOPAABHBIN Bpes, IIOHECeHHBII peOeHKoOM. Paszamanble
TeOpeTnJecKre I0AXOABl MOTYT IIpedJaraTh pasHble KOHLEILIMJ MOPaaAbHOTO Bpeda U €ero
OII€HKM, 4YTO MOXKET BBI3BIBATh CIIOPHI M pa3HOIAacusl.

B nccaeaoBanusax, moceseHHBIX BO3MEIEHIO Bpeaa AeTsAM B BUPTYaAbHOM IIPOCTPaHCTBe,
MOTYT BO3HMKaTh MeTOA0AOTMYecKrie KOH(ANMKTHI, CBsI3aHHBIE C BHIOOPOM MeTOAOB cOopa
AAQHHBIX, KPUTEPUAMMU OLEHKU MOPaAbHOIO Bpesa, OOpas3ljoB MCCAeAOBaHUSA U APYIUMU
acniektaMu. PasHble nccaegoBarean MOIYT MCIIOAB30BaTh Pa3ANMIHBIe METOABI U IIOAXOABI, YTO
IIPUBOAUT K PA3HOIAaCUAM U MHOTAA K HEIIPOAYKTUBHBIM AVICKYCCHSIM.

B mnpakrmke Bo3Mmemenms Bpeja AeTsAM B BUPTYaAbHOM IIPOCTPAHCTBE BO3HUKAIOT
KOH(AMKTEI B CBA3Y C IPUHSATIEM PeIlleHNiT O KOMITeH AT, HaKa3aHNI BUHOBHBIX I IIOAJepKKe
IIOCTpaJaBIINX AeTeil. PasHble CTOPOHBI MOIYT MMeTh pPa3AMYHble MHTEpPeCchl ¥ MHeHUs, 4TO
MOXKeT 3aTPyAHATD AOCTVKeHNe CIIpaBe]AnBoro 1 9 PeKTUBHOIO peleHms.

B nccaeaoBanusax, mocesIIeHHBIX BO3MEIIeHUIO Bpeaa AeTsAM B BUPTYaAbHOM IIPOCTPaHCTBe,
MOTYT BO3HMKATh Pa3HOTAacCys B BRIBOJaX M MHTepIIpeTalluy pe3yAbTaToB. PasHble nccaegoBarean
MOTIYT IIPUXOAUTH K Pa3HbIM BBIBOJAM, OCHOBBLIBAsICh Ha CBOMX JAAHHBIX U MeTOJaX aHaAu3a.
DTO MOXKeT BHI3BIBAThL JeOaThl U TpeOoBaTh AaAbHENIIero MCCAeJOBaHUA AAS paspereHus
pasHoTrAacUii.

B 11e410M KOHQAUKTEI B TeOpUM, METOAOAOTNM, IIPaKTUKe U BHIBOAAX MCCAEJOBaHUII I10
TeMe BO3MeIlleHus Bpeda AeTSAM B BUPTYadbHOM IIPOCTPAHCTBE ABASIOTCSA HEOTheMAeMOI
9acThIO Pa3BUTHS HAyYHOTO AMcKypca. OHM MOIYT CIIOCOOCTBOBATh YIAyOA€HMIO MOHMMaHIAS
1po0aeMbl U MOUCKY Hauboaee »(PpPeKTUBHLIX pelleHnit. Baxxno nmpogoaxars mccaesoBaHms
1 00Cy>KAeHMsI, YTOOBI HallTV KOMIIPOMICCHI U CIIpaBeAAMBbIe II04X0AbI K BO3MEIIeHNIO Bpeja
AETSAM, IIOCTPaaBIINM OT HACUAWS B BUPTyaAbHOM IIPOCTPaHCTBE.

MaTepI/IaAbI I MeTOABI MICCAeAO0OBaHMsI

Merosoa0ormsi  MccAelOBaHMs BKAIOYaeT TaKue 9Tallbl, KaK oIlpeJeleHue Iieaeit
UCcCAeAOBaHNs, AUTEpaTypHBII 0030p, cOOp JaHHBIX, aHaAu3 AaHHBIX. [Ipu ompesgeasenun
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LeAu MccAeA0BaHms OblAM M3ydeHbl MacIITaObl MPOOAeMbl, IIPOBeAEH aHAAU3 CYIIeCTBYIOIINIX
IIpakTUK BO3MeIlleHUs Bpesa. ABTOPH IIPOAaHAAM3UPOBAAM AUTEPATYypy, CBSA3aHHYIO C
1pobaeMoli BO3MeIlleHUs Bpeda, HaHeCeHHBIM JeTsIM B BUPTyaAbHOM IIPOCTpaHCTBe. DTO
IIO3BOANAO MOAYYUTHh 0D30p CyIIeCTBYIOIINX TeOpuUil, MeTOAOB U Pe3yAbTaTOB IIPeAbIAYIIIX
nccAe 0BaHMI, a TaKXKe BLISBUTH BO3MOYKHbBIE ITPOOAeMBbI U IIPOTUBOPEUNs, U3YYUTDh CyAeOHYIO
npaktuxky. CoOpaHHble JaHHbIe OBILAM IPOAHAAM3UPOBAHBI, MCIOAL3YS COOTBETCTBYIOIINE
MeTOABI, TaKMe, KaK CTaTUCTUYeCKIIl aHaAM3, KadeCTBeHHBII aHaAU3 A CMelllaHHbIe MeTOABL.
ITeanro aHaAM3a JaHHBIX SBASETCS BbIsBAEHE OCHOBHBIX (PAKTOPOB, CBA3aHHBIX C BO3MeIlleHleM
BpeJa, HaHeCeHHBIM AeTSAM B BUPTyaAbHOM IIPOCTpaHCTBe.

Ha ocHose anaamsa gaHHBIX CAeAaHBI BBIBOABI OTHOCUTEABHO D(PPEKTUBHOCTY ¥ STUIHOCTU
CYIIIeCTBYIOIIMX IPaKTUK BO3MeIlleHs Bpeja U pa3dpaboTaHbl peKOMeHAall .

PesyabTaThl CCA@A0BaHMIA M MX OOCyXAeHMe

Onpegeaenne IOHATUS «Bpea» B BUPTYaAbHOM IIPOCTPAHCTBE BBI3BIBAET pa3dANdHbIe TOUKI
3peHMs y CIenMaAucTOB U uccaegopareseit. [Ipesxxae Bcero To cBA3aHO ¢ OCOOEHHOCTAMMU B
oIpe/eAeHNN HOHITUS «BUPTyaAbHOE IIPOCTPaHCTBO».

Nccaegosanne 1mokas3aao, 94To B I1eA0M BUPTyaAbHOE IIPOCTPaHCTBO ITIOHNMaeTC sl KaK cpeja,
CO3JaHHAasl C MCIOAb30BAaHMEM KOMIIBIOTEPHBIX TEXHOAOIUI, B KOTOPON I10Ab30BaTeAU MOTYT
B3alIMOAEICTBOBATh APYT C APYIOM, CO34aBaTh ¥ OOMEHMBATLCA MHPOPMaIineil, yIacTBOBaTh
B Pa3AMYHBIX aKTUBHOCTSX U T.A. [2; 3]. BupTyaabHoe npocTpaHCTBO MOXKeT BKAIOYATh B ceOs
colMaAbHble CeTU, OHAANH-UTPHI, BUPTyalbHble MUPHI, OOpas3oBaTeAbHBIE I1AaTPOPMBI I
MHOTIOe ApyToe.

O0001IeHHO, C TOUYKM 3peHUs HayKu, BUPTyaabHOe IIPOCTPAHCTBO paccMaTpuBaeTcs: Kak
cpea, B KOTOpPOI IIPOMCXOANUT COLIMaAbHOE B3auMoJelicTsue, oOMeH nHpopMalmei, ooydeHne
u passaedenus. OHO Tak>Ke paccMaTpuUBaeTCs KaK MHCTPYMEHT A5 PacIIipeHNs BO3MOKHOCTeI
yes0BeKa B 001acTy oO1eHns, oOydeHms 1 TBopdecTsa [4].

3akoHOJaTeApHOE OIlpejeleHNe eAUHOIO IOHATUS «BUPTyadbHOE IIPOCTPaHCTBO»
orcyTrcTByer. B Kasaxcrane, Hampumep, B pa3AMYHBIX ITPABOBIX aKTaX MCIOAb3YIOTCS pa3AMYHbIe
TePMUHBI, TakKMe, KaK «MH(POPMAaIMIOHHOe IIPOCTPAHCTBO», «DAeKTPOHHOe IIPOCTPaHCTBO»,
«VMHTePHEeT». DTO 3aTPyAHseT IIpUMeHeHIe 3aKOHOAaTeAbCTBa K OTHOLIeHMAM, BOSHUKAIOIIM B
BUPTyaAbHOM IIPOCTPaHCTBe. 3aKOHOJaTeAbHO 3aKpeIlaeHo ollpejeleHle «MHTepHeT» B 3aKOHe
PK «O6 nnpopmarusanum» Kak BceMupHasi cuicteMa oObeAMHeHHBIX ceTell TeAeKOMMYHMKaI Uit
U BBIYMCAUTEABHBIX PECYypCoB AAsl Ilepejadyy 9AeKTPOHHBIX MH(POPMAaIIMOHHBIX pecypcos [5].
3akoH PK «O cBsasu» omepupyer TepMMHOM «MHTepHeT» [6] Tak >Ke, KaK U MHOIUe ApyIue
IIPaBOBbIE AKTEI.

[TosTOoMy yale Bcero pedbr MAeT O NPUYMHEHUM Bpeja B CeTU MHTEPHET KaK CHMHOHMMAa
MOHATUSA «BUPTyaAbHOE IMPOCTpaHCTBO». OAHM CUMTAIOT, YTO Bpes B MHTEpHeTe MOXKeT OBITh
CBSI3aH CIICUXOAOTMYECKMMMU ITOCACACTBUAMM, TAKMMM, KaK TPEBOXKHOCTD, AETIPeCCHsl, HeraTUBHOe
BAMSHIE Ha CAMOOIIeHKY 1 T.4. Apyrue noguepkmupaioT GpuUsmdeckuii Bped, Halipumep, BpeaHble
IIOCAEACTBUS AAUTEABHOTO CUAEHMS 38 KOMIIBIOTEPOM, IIPODAEMBI CO 3peHIeM, a TaKXKe PUCK
IIOIIaJaHNsl B OITaCHbIe CUTYyallUI M3-3a KOHTAaKTa C HeIIPaBUABHBIMU AI0ABMU B CETH.

Taxxe ecThb TOUKa 3peHMs, 4TO Bpes B MHTepHeTe MOKeT OBITh CBsA3aH C HapylleHUeM
NPUBAaTHOCTY, YTeUKO} AuYHOV wuHQpopMmanuu, KubepOyaamurom wu T.4. HekoToprre
CIIeIMaANCThI TaKKe TOBOPAT O IOTeHIIMaAbHOM Bpede A4 00pa3oBaTeAbHOTO IIpoljecca, Tak
KaK MHTepHeT MOXeT OTBAeKaTh AeTeil OT y4eObl U IIPUBOAUTH K HETaTUBHBIM ITOCAEACTBUAM
AAs X OOpa3oBaHUA.

Taxkum obpasom, ornpeseseHue MOHATHUS «BpeA» B MHTepHETe MOXKeT OBITh Pa3ANYHBIM B
3aBMCUMOCTM OT TOTO, KaKOJ1 acITeKT BAUHIS MHTepHeTa Ha JeTell paccMaTpuBaeTcs. DTo TpeOyeT
KOMILA€KCHOTI'O I104X0Ja K aHaAM3Y 1 OlleHKe BpeJa, a TakKe pa3pabOTKe COOTBETCTBYIOLIMX Mep
IO 3alllUTe NHTEePeCOB AeTell B CeT.

B ropmuanyeckoit autepaTtype U IpakTUKe IIPUHATO BbIA@ASTh TPYU OCHOBHBIX BUAA BpeJa:
VMMYIIIeCTBeHHDIN, (PU3MIeCcKUil ¥ MOPaAbHBIN, KOTOPHII MOKeT OBITh HPUIMHEH JAeTAM B
BUPTYyaAbHOI CpeJe.
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VIMmymmecTseHHBII BpeJ — 9TO yIllepO, NPUYMHEHHBIT uMylnectsy auija. OH MOXeT
BBIpaXKaThCsA B yTpaTe MAU IOBPeKAEHUM MMYIIeCTBa, B yTpaTe IIpaBa Ha MMYIIECTBO MAM B
yBeAUYEeHUM PacxoA0B Ha ero codep>KaHue. VIMyIiecTBeHHBI Bpe MOAAeKUT BO3MEeIIeHIO B
AeHeXKHOI popme.

Dusnyecknit Bpea — 9TO Bped, NPUYMHEHHbII 340pOBbIO 4ea0Beka. OH MOXKeT BhIpakaThCs
B HaHeCeHNMM TeAeCHBIX IIOBPeXXAeHMI, B HapylleHuy QyHKIUI OpraHuM3Ma MAM B €ro
IpeXAeBpeMeHHOM ITpekpanjenun. Pusndeckuil Bpes, MOAA€XKUT BO3MEIeHUIO B JeHeXKHOI
dopme, a Taxxe B popme rpesocTaBAeHNA MEANIINMHCKUX YCAYT, peabuAnTanum u Apyrux Mep,
HaIlpaBJeHHBIX Ha BOCCTaHOBAEHMe 340POBbsI IIOTepIIeBIIIeTO.

MopaabHblil Bpea — 9TO Bpea, NPUYMHEHHBI IICUXNYeCKMM MAU HPaBCTBEHHBIM OJaram
gyeaoBeka. OH MOKeT BhIpakaThCsl B PU3MUECKUX MAYM HPaBCTBEHHBIX CTPajaHNsIX, B HApyIIeH
HOPMaAbHBIX >KM3HEHHBIX OTHOIIeHMII, B yTpaTe BO3MOKHOCTM HPOJA0AXKaTh KaKyl0-AnOo
AESITeAbHOCTD U T.4. MOpaabHbIN Bpes MOA4eXXUT BO3MEIIeHNIO B AeHeKHOI popMe, a TakxkKe
B Qopme IpesoCTaBAeHNsI Mep, HallpaBAe€HHBIX Ha BOCCTAaHOB/AEHME 4eCTU, AOCTOMHCTBA U
A€/A0BOI1 peryTalyy IOoTepIIeBIIero.

MopaabHbIi Bpe 0TAMYaeTcs OT GPU3NIECKOTO Bpeja TeM, UTO OH He CBsA3aH C IpUIMHeHNeM
TeAeCHBIX IOBpeXJAeHuil mau saboaepannii. MopaabHBII Bpes MOXKeT OBITh NPUYMHEH He
TOABKO B pe3yabTaTe IIPOTUBOIIPABHOIO IIOBeAEHIS, HO U B pe3yabTaTe AeliCTBUII, KOTOphIe He
HapyLIalOT 3aKOH, HO IPUYMHSIOT CTPajaHisl 4eA0BEKY.

Bpea, mpuuymHeHHBINT NICHUXUKE AeTell — "Hanbdoaee CepbE3HBII. C IOPUANYECKON TOYKU
3peHus TaKol BpeJ sBASeTCs pasHOBUAHOCTBIO MOPaAbHOTO Bpeda. OH MOKeT BhIpa’kaThCsl B
TaKMX IIOCA@ACTBUAX, KaK:

1) ITocrTpaBmaTuyeckoe crpeccosoe paccrporictso (ITTCP), koTopoe MoXKeT pa3BMBaThCs
11oc/Ae BO3AeNCTBYA TPaBMaTUIeCKOTO COOBITHA. Y MOCTpajaBIInX OT HACUANS B BUPTyaabHOM
IIpOCTpaHCTBe MOIyT HabOai0AaThes Takue cumiromel ITTCP, xak: BocmomMmmuHanms o coObITHH,
KOTOpble BO3HMKAIOT HenpeJiHaMePeHHO I BhI3BIBAIOT CUABHBIN SMOLIMOHAABHBIN OTKAMK;
ns0eraHue CUTyaIuil, HATOMUHAIOLIIUX O COOBITUN; TPYAHOCTU B 3aCBIITAaHUM AU ITOAAe P KaHUU
CHa; TPYAHOCTM B KOHIIEHTpallMM BHUMAaHU:A; pasApa’kXUTeAbHOCThL MAU BCIBIIIKU THEBa;
TPYAHOCTU B OTHOIIEHUAX C APYIMIMU AI0ABMM [7].

2) Jlenpeccus, 4TO O3Ha4aeT pacCTPONCTBO HACTPOEHMSI, KOTOPOe XapaKTepu3yeTCsl 9yBCTBOM
IPyCTH, OTYASTHNSA U TIOTepeli MHTepeca K JKMU3HU. ¥ MOCTpajaBInX OT HAaCUANS B BUPTYaAbHOM
IIPOCTPAHCTBe MOTYT Ha0AI0AATLCA TaKue CUMMIITOMBI AeIIpeCccHM, KaK: YyBCTBO I'PYCTHU, TOCKU
uan O0e3HaaeXXHOCTH, IIOTepsl MHTepeca K AI00OMMBIM 3aHATUAM, TPYAHOCTHU C KOHIIeHTpaIjue
BHIMaHIsI, MI3MEeHeHNe allneTuTa (IIoTeps NAM yBeAdeHue peca), 0eCCOHHNIIIA UAN Ype3MepHast
COHAMBOCTD, 4yBCTBO YCTAaAOCTU UAM CAaDOCTH, MBICAYM O CMEPTH 1Au cyuiuae [8].

3) TpeBO>XHOCTH, TO €CTh COCTOSIHIE, KOTOPOe XapaKTepu3yeTcsl 4yBCTBOM OeCIIOKOJICTBa,
HEPBO3HOCTU UAU CTpaxa. ¥ IIOCTpajaBIIMX OT HaCUAUsA B BUPTYaAbHOM IIPOCTPAHCTBE MOTIYT
Ha0AI0AAThCsl TaKMe CUMIITOMBI TPeBOIM, KakK: YyBCTBO OeCIIOKOJICTBA, HEPBO3HOCTU MAM
cTpaxa, u30eraHue CUTyalluii, KOTOpPbIe BBI3BIBAIOT TPEBOIY, TPYAHOCTM C 3achlllaHMEM UAU
NoAJep>KaHueM CHa, MBICAU O TOM, YTO MOXKeT IIPOU30MTH YTO-TO I1A0X0€, UyBCTBO yCTaAOCTU
1AY cAaDOCTU, TOAO0BHBIE D0AU 1AM O0AU B XuBOTE [9].

4) CamonioBpeskAeHne, TO ecTh II0BeAeHe, IIpY KOTOPOM 4deA0BeK IIpu4nHseT cebe Bped,
He MMesi HaMepeHMsl ITOKOHYUTL C coOOoii. Y IOCTpajaBIIMX OT HacUAUSA B BUPTyaAbHOM
IIPOCTpPaHCTBe MOTYT Ha0AIOAAThCA Takyme (POPMBI CAMOIIOBPEXAeHNs, KaK: IOpPe3bl, OXKOTH,
BBITTUIIBIBaHVIE BOAOC [10].

5) CynnmaaabHble MBICAY AV TIOTIBITKH, SBASIOIIVIECs KpaliHe 1 (POPMOI IICHXOAOTMYeCKOTO
BO3JEICTBMSI HacUAUA B BUPTYyaAdbHOM IIPOCTpaHCTBe. Y IIOCTpajaBIIMX OT HacuUAUs B
BUPTyaAbHOM IPOCTPAHCTBE MOIYT HaDAI0AAThCs TaKMe CUMIITOMBI, KaK: MBICAM O CMePTU UAN
camMoyOuiicTse, IIAaHMPOBaHNe caMOyOMIICTBa, TONIBITKa caMoyOuiicTsa [11].

Kax Buaum, Bpes, NIpuuMHEeHHBIN IICUXUKe JeTell, UMeeT Cepbe3Hble ITO0CAeACTBUS 445 €TO
KM3HU U 340poBbsi. OH MOXKeT MPUBECTU K Pa3BUTUIO IICUXMYECKUX PACCTPONCTB, CHYYKEHIIO
KaJyecTBa XKU3HU U JaKe K cCaMOyOUIICTBY.
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SIcHO, YTO TIpM TaKMUX MOCAEACTBUAX 3alllUTa JAeTeli-)KepTB HacUAMsA B 00JAacTy IIpaB
Je10BeKa Hen30e>KHO A0AKHa BKAIOUaTh peablANTalIOHHbIe, KOMIIeHCAI[MIOHHBIe MePBbl, YTOOLI
MOAYePKHYTh YHUKAABHOCTH UX ITOTPeOHOCTeN 1 yBakeHle K X 4eA0Be4eCKOMY AOCTOMHCTBY,
IICHXOAOTMYECKOMY 340POBBIO.

B cBs131 ¢ 9TUM, 6€3yCA0BHO, BaXKHO, YTOOBI A€TH, ITOCTpajaBliiyie OT HaCUAM: B BUPTyaAbHOM
IIPOCTPAHCTBE, IIOAYYMAN CBOEBPEMEHHO HeOOXOAMMYIO IICHMXOAOTMYecKylo momoms. Ho
AAsl 9TOTO TpeOyIOTCs HeMaable MaTepuaAbHble PacXo4pl, IOYTOMY TaKKe Ba’kHO, UYTOOBI
IoCTpadasIlye MOTANM BOCIIOAb30BaTLCS 3aKOHOAATEABHO YCTaHOB/AEHHBIMI MeXaHM3MaMU
KOMIIeHCally IIPUYMHEeHHOIO MaTepraAbHOIO I MOPaAbHOTIO Bpeaa.

B xa>xaoM caydae coraacHO BHYTPeHHNM HOpMaM 3aKOHOAATeAbCTBa IIPaKTMIeCcK! A100011
CTpaHBl >XepTBa HacUAMS MAU ee HacAeJHMKM MMEIOT IIpaBO Ha KOMIIeHCaIlMIO Bpeda, 4To
O3Ha4uaeT BO3MOXKHOCTD IIPeABSABUTD VICK IIPOTHUB ANIIA, IPUIMHIBIIETO BpeJ,.

DTOT NPUHUUII yCTaHaBAMBaeT IIPUYMHHO-CAEACTBEHHYIO CBA3b MEXAY IIPaBOM >KepPTBBI
AN ee HacAeJHMKOB Ha KoMIleHcaluio ymepOa. OH TakKe pacIpOCTpaHseTCs Ha Al0Oble
HapyIlleHus Mpas deaoBeKa 0e3 mckaodeHus. IIpyHIUI TakKe rMogjep>KuBaeT BO3MOXKHOCTD
IIpeABbsIBAEHST JICKa B OTHOIIEHNI ANI, COBEPIIMBINNMX HapyIIleHU:s - OyAb TO HaIpsIMYIO
>KepPTBOI 1AM ee HacAeAHUKaMMU.

YKaszaHHBINI IPMHUONUII 3aKpellleH He TOABKO B HAaIlMOHAABHBIX ITPABOBBIX aKTaX pPasHBIX
rocyapcTs, HO M B MeXAYHapOAHBIX AOKYMeHTaX, B YaCTHOCTM, TaKoM, Kak «/exaapaijs
OCHOBHBIX IIPMHIIMNIIOB IIPABOCYANS A4Sl XKePTB IIPeCcTyIAeHUII 1 3A0yHOTpeOAeHNIT BAaCThIO»
(dexaapanms), cojepsKalleM crelnaAbHbI pasdea «Pykopogsiee noaoxenue 10. OcoOnre
MepEI B MHTepecax geten» [12].

Jekaapanus, INIpeXJAe BCero, COACPKUT oOIlpejedeHue >KepTB KaK AHuI], KOTOPBIM
OblA TpUYMHEH Bped, BKAIOYas (PU3NYECKNe IIOBPeXKAEHI:s, SMOIVOHAJAbHBIE CTpajaHIid,
MaTepuaAbHble IOTepPM MAU HapyIleHMe MX OCHOBHBIX IIpaB BCAEACTBUE JAEVICTBUI WA
Oe3aelICTBILsI, He SABASIONINIXCA HapylleHNMeM HaIlJIOHa/ABHOTO YIOAOBHOIO 3aKOHOAATeAbCTBa,
HO HapyIIaloIINX MeXAyHapoAHble HOPMBI ITpaB yeaoBeka. ITpu aTom BrigeaeHsl Takue GpOpPMBI
BO3MeIIIeHNsI Bpeja AAsl >KepTB HapyIIeHMII IIpaB 4deAOBeKa: PeCcTUTYIVsI, KOMIIeHCaLNsd,
peabuanTarus, catTucakiius U rapaHTUs HeITOBTOPEHsI.

B Jdexaapanum ykazaHO, 9YTO KOMIIeHCAUMs IIPUMEHSETCS BO BCeX CAydasX, KOrda ecTb
DKOHOMMYECK! OIIeHMMBIl yilepO, BBI3BaHHBIN HapyllleHMeM IIpaB 4yeaoBeKa (puamdecKmii
M MOpaAbHBIN yliepd; 004b, CTpadaHMsA ¥ SMOLIMOHAAbHbIE IIepe>XMBaHU:; YIIyIeHHble
BO3MOJKHOCTM, BKAIO4asi oOpasoBaHMe; yTpara JOXOAOB M CIIOCOOHOCTU IT0Ay4aTh AOXOABI;
pasyMHble MeAVIIMHCKNEe I IIpouMe pPacXoAbl IIO0 peaduAmMTanuy; MHOAPBIB peryTranum I
ylleMAeHue 4OCTOMHCTBA; M3AeP>KKM Ha IOPUANYECKYIO U HKCIIEPTHYIO IIOMOIIb A5 ITOAy4eHNs
BO3MeIIIEeHIIs).

ITpunmun 40 Jdexkaapany KacaeTcsl Mepbl 4451 BOCCTaHOBAEHUsI ITpas — pecTuTynuu. OAHuM
13 acIleKTOB PeCcTUTYLMM, HallpaBA€HHOI Ha BOCCTAHOBAEHIE ITOAOKEHNsS >KePTBEI, SBASeTCs
BOCCTaHOBJEHNe ee MHAMBMAYyaAbHBIX CBOOOA, IpaBa Ha Ipa’kAaHCTBO, CeMeNHYIO >KMU3HB,
BO3BpallleHle B POAHYIO CTpaHy, TPY4 I IIpaBa Ha COOCTBEHHOCTb. JaHHBII IIPUHLINII OIIVICHIBAeT
KOMIILAEKC Mep, KOTOpble TOCYy4apCTBO 40AKHO IIPUHATD, €CAU XKepTBa CTOAKHYAacCh C IIOTepsIMU
B Pa3AMYHBIX cpepax CBOEN KU3HM, CBA3aHHBIMII C HapyIIeHMeM ee IIpaB U CBOOOA: CeMBeli,
BBIHY>KAEHHBIM BbIe340M M3 CTpaHbl, yTpaToil AU IOBPeXXAeHIeM IMYIIecTBa, rpa’k4aHCTBOM
U APYyTMMI IIpaBaMM I CBOOOAaMI, TO €CTb BCeMI acIleKTaMl, OIIpeeAsIOIIVMI KadecTBO
SKU3HU Y MUHAVBUAYaAbHOCTD.

Taxxe Jexkaapanus 3akperaseT IPMHLNII, COTAaCHO KOTOPOMY KOMIIEHCALNs A0AKHA
COOTBETCTBOBATh AEHEXKHOI CyMMe ITOHeCeHHOTO yIlepOa, BKAIO4Yas pU3NIeCcKnii 1 MOpaAbHBII
Bpe4, CTpajaHMs M IICUXOAOTMYECKMII CTPecC, IIOTepI0 IIOTeHIMAAbHBIX BO3MOIKHOCTEIL,
BKAIOYasi 0Opa3oBaHIe, MaTepuaAbHbIil yIIiepO, ITOTepio 40X0A0B, yillepO peryTarium, pacxoAbl
Ha I0OpUANYIeCKyIO IIOMOIIb M DKCIepTU3bl. Bosmemenne ymep6a MoXKeT OBITh OCYIeCTBAEHO
KOAAEKTUBHO B II0Ab3Yy TPYIII HOCTpajaBIIMX, B TOM 4McCAe B paMKaX ABYCTOPOHHUX WA
MHOTOCTOPOHHUX COTAaIlIeHN I, 3aKAIOUE€HHBIX I10Ce BOOPY>KEHHOTO KOH(ANKTA.
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DTOT NPUHLINII ITOJYepKIBaeT HEOOXOAMMOCTh pa3HOOOPa3HBIX Mep, BKAIOYEHHBIX B ITaKeT
KOMIIeHCalluii AAs JKepTB HapyllleHuil Ipas deaoseka. OH He OrpaHMYMBaeTCsl OYeBUAHBIMU
(¢axTopamy, TpeOyIOIIIMM BO3MEILIeHNs, a yAeAsdeT BHMMaHue BceMy IIOHeCeHHOMY yIepOy u
yCTaHaBAMBAET ero JeHeKHoe BrlpakeHne. OAHUM 13 BO3MOXKHBIX MEeXaHM3MOB KOMITeHCAIl I
SABAAETCS AOTOBOPHOM IIyTh, KOTJa TPYIIIbI IIOCTPaJaBIIMX MOTYT BeCTU KOAAEKTUBHBIE
IIeperoBOPHI U MOAYYUTh KOMIIEHCAIIMIO I10 COTAaCOBaHHBIM ycAOBUAM. Takue ycaoBus MOTyT
UICKAIOYATh 110424y AOTIOAHUTEABHBIX MCKOB M MICII0Ab30BaHMe APYTUX MEXaHU3MOB I10AYy4eHIs
KOMIIeHCALIVIA.

Mepui peabuanTanum 1o Jexaapaiuy BKAIOYaIOT OI1AaTy MeAMIIMHCKUX, IICUXO0AOTMYeCKIX
AU TICUXMATPUYECKMX YCAYT, a TaKKe COIIMaAbHOM, IOPUAMYECKON U APYIOi IOAAEPIKKIU.
DTOT NPUHLIMII MOXKeT ObITh IIPMMeHEeH KakK B IIPOIILAOM, Tak I B OyayiieM. Apyrumu caoBamuy,
YUUTHIBAIOTC y>Ke IIOHeCeHHbIe pacxoAbl 1 Oyaymue pacxoabl. Ilpu mpeaocraBaennu cpeAcTs Ha
OyAay11yIo peabMAMUTalNIO BasKHO y4ecTh BO3MOKHOe COCTOsIHUE U ITPeAyCMOTPeTh BO3MOKHOCTh
oOpaleHns >KepTBbl B CAydae HeOOXOAVIMOCTM KOMIIEHCAIlMI 3a IIPOAOAKAIOIINMIICA yIepO
(HarpuMep, KOTAa I03AHee BBIABASIIOTCS HeTaTUBHbIE ITOCA€ACTBIAS A4S JKePTBHI).

UroKacaeTcs HallMOHAABHOIO Pery AN pOBaHI A BO3MeIeHI A Bpeda AeTsAM-KepTBaM HaCuAN s,
TO ecau TOBOPUThH KOHKpeTHO o Kasaxcrane, crmerjmaabHOe 3aKOHOAATEALCTBO OTCYTCTBYeT.
YcraHOBAGHHBINI BO MHOIMX TIOCyJapCTBaX MHOPSAAOK BO3MeIlleHus Bpeja, IPUYMHEHHOIO
JKM3HU, 340POBBIO U IICUXUKE AeTell, MOXKeT 3aBMCeTh OT KOHKPETHOTO IIPaBOBOTO KOHTEKCTa 1
1opucaukium. B meaom peus naer o6 oOmMX NpUHIMIIAX, KOTOPBIE MOTYT OBITh IPUMEHUMBI B
Pa3AMYHBIX CTPAHAaX, ¥ MBI MX OIIUILIEM.

B GoapmmncTBe I0pMCAMKINIL TOPAAOK BO3MeIleHNs Bpeja OCHOBBIBAeTCS Ha IPUHIIUIIe
rpakaHCKOM OTBETCTBEHHOCTU. DTO O3HaydaeT, 4TO AUIO, IPUYMHUBIIEE Bpes, HeceT
IOPUANYECKYIO OTBETCTBEHHOCTD 3a CBOM ACVICTBIS M 00s13aHO BO3MECTUTD BpeJ IOTepIIeBIIeMYy.

IToTepriesemy HeOOXOAMMO AOKa3aTh (pakT MPUUMHEHU: Bpeja ero >KMU3HU, 340POBBIO
uau 1ncuxmke. /JokasaTeabCcTBa MOTYT BKAIOYaTh MEAUIIMHCKME JOKYMEHTBI, BDKCIIepTHBIe
3aKAI0YEeHMs, CBUAeTeAbCKIe IT0Ka3aHus U APyTie 40Ka3aTeAbCTBa, IOATBepKAalolye Haadne
IIPUYMHEHHOTO Bpeja.

IIpu onpeaesenun pasmepa BO3MeIeHIs BpeAa, Cy4 MAM KOMIIeTeHTHbIN OpTaH yuYUThIBaeT
pasamunble (aKTOPHI, BKAIOYas CTeNleHb TsDKeCTU IIPUYMHEHHOIO Bpega, (puHaHCOBOe
II0A0KeHNe MOTepIeBIlIero, pacXxoasl Ha MeAMIIMHCKYIO IIOMOIIL U peabuAnTaiuio, noTepio
3apaboTKa, a TaK>XKe IICUXOAOTMYeCKIUIA ¥ DMOIMOHAABHBIN yIiepo.

B HekoToprIX cAyyasx OTBETCTBEHHOCTDb 3a IPUYMHEHMe Bpeda MOXKeT HeCTU (puandeckoe
AU I0PUANYIECKOe AUII0, KOTOphIe AeiICTBOBaAM HellpaBOMepHO uan HeOpesxHo. Hampumep,
DTO MOXKeT OBITh BAajeel] OIIacHOTo 1M(PPOBOro 0ObEKTa, IOCTaBIIMK TOBAPOB UAU YCAYT.

B xaxxg0i1 10pucAuKIMM MOTYT yCTaHaBAMBAThCA CPOKM MCKOBOM AaBHOCTM, B TeUeHMe
KOTOPBIX IIOTEPIIeBIINII AO0AKEH II0JaTh MCK Ha Bo3MelleHue Bpeja. Ecam mck He mogaH B
yCTaHOB/AEHHbIe CPOKM, ITIOTEPIIeBIINII MOKeT AUIINTLCA IIpaBa Ha Bo3Melenne. [Ipu »Tom Ha
cAyday BO3MeIlleHIs Bpea, IPUYMHEHHOTO XXU3HU U 340POBbIO, B TOM 4lCAe IICUXO0AOTMYeCKOMY
340POBbIO, CPOK MCKOBOI 4aBHOCTY He pacIpOCTpaHsAeTCs.

B cayyae ycranosaeHMs1 OTBETCTBEHHOCTM BO3MeIlleHIe Bpea MOXeT ObITh IIpOu3BeAeHO
¢unaHCOBOIT KOMIIeHcalMeil, KOTopas JOAXKHa IIOKPHITh yIIepO, NPUYMHEHHBIN >KMU3HI,
340pOBbBIO NAY IICUXMKe. B HeKOTOPBIX caydasx cya MOKeT TaK>Ke IIPUHSTH PellleHlie O MOpaAbHOI
KOMIIeHCalluy, HallpaBAeHHOM Ha BO3MeIeHe IICUX0AOTMYeCKON ¥ HMOIMOHAABHON TPaBMBI
IIOTepIIeBIIeTO.

BaskHo oTMeTnTh, YTO KOHKpeTHEIe AeTaau Iop:sAKa BO3MeIeHNs Bpeda MOTyT pa3AndaThCs
B Pa3HBIX CTpaHaXx U IOpUCAMKINAX. PekoMeHnayeTcss oOpaliaThes K MeCTHOMY 3aKOHOAaTeAbCTBY
1 IOPUAMYECKUM CITelMaANcTaM AAs ToAydeHNUs OoJee TOYHOV MHPOpMAIUM O MOpsgKe U
Ipoljecce BO3MeILleHUs Bpeja, NPUYMHEHHOIO >KU3HM, 3J0POBBIO U Icuxuke. I'paxxaaHckoe
3aKoHOgaTeAbcTBO Kasaxcrana, Hanpumep, coAep>XUT OOIINe OCHOBAaHMS OTBETCTBEHHOCTH 3a
npuunnenue spea (cr. 917 'K PK) [13], B cooTBeTCTBII € KOTOPBIMU IIPOU3BOANUTCS BO3MeEIIleHIe
BpeJa AeTsaM, IIOCTPajaBIINM OT HaCHUAMNSL.
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B cayugae, xorga peOGeHKy IpUuMHeH MOPaAbHbIN Bpe B pe3yAbTaTe HaCUANS B BUPTYyaAbHOM
IIPOCTPaHCTBe, POAMUTEAU MAM 3aKOHHBIE IIpeAcTaBUTeAl peOeHKa MOIYT B COOTBeTCTBUU C
3akoHOJaTeabcTBOM Kasaxcrana oOpaTuThbcs B Cy4 € MICKOM O BO3MeIIeHUM MMYIeCTBeHHOIO I
MOpPaAbHOTIO Bpeja.

M3 nmynkra 1 cr. 951 I'K PK caeayer, 4To MOpaAbHBII Bpes €CTh HpaBCTBEHHbBIE AU
dusnyeckne crpajaHms, KOTOpble INPUYMHEHBI 4eA0BEeKy AeMCTBUAMM MAU Oe3leiicTBueM
APYroro Amia u 1o oOuiemMy IIpaBuAy MOPaAbHBIN BpeJ BO3MeNlaeTcs NPUYMHUTeAeM IIpU
HaAnuuy BUHBI npuanHuTteas. COOTBeTCTBEHHO MOPAaAbHBIN Bped MOKeT OBITh IpUYMHEH B
pesyabTaTe pa3ANYHBIX IIpaBOHaPYIIIeHNII, B TOM YlCAe U B pe3yAbTaTe HaCUANs B BUPTYyaadbHOM
IIpOCTpaHCTBe.

VccaepoBanme 1mokasaao, 4To Cy4, € yueToM mnoaoxkeHuit HopmaTusHoro nmocraHosaeHus
Bepxosnoro Cyaa PK «O npumenenun cygamu 3aKOHOAaTeAbCTBAa O BO3MEIIIeHIN MOPaAbHOTO
Bpeja» [14] mpu paccMOTpeHNUH 1CKa O BO3MeIlleHI MOPaAbHOTIO Bpeja yYUThIBaeT cAeAyolye
daxTOpRl: TUII M XapaKTep HacUAMs, KOTOPOMY IIoABeprcsi peOeHOK, BO3pacT peOeHKa,
II0CA@ACTBIS HaCcUAUA AAs1 peDeHKa, BKAI0Jast ero pusndeckoe 1 ICUXNIeckoe 340poBbe.

Kak mpasnao, cya npucyxgaer KOMIIEHCAIIMIO MOPaAbHOIO BpeJa B JeHeXXHOoI ¢opme.
Pasmep xommeHcalluy oIpejeAsercs Cy4OM C y4eTOM BceX OOCTOATeABbCTB Aeda B KaKA0M
KOHKPEeTHOM cay4ae.

B caygae, xorga peOeHKy INpHUUYMHEH MMYIIECTBeHHBINI Bpes B pe3yabTaTe HacCUAWUS B
BUPTyaAbHOM IIPOCTPAHCTBEe, POAMUTEAN WUAM 3aKOHHbIe IIpejcTaBuTeAr peOeHKa MOTYT
00paTUTLCA B Cy/ C UICKOM O BO3MeIlleHUM MMYIIeCTBeHHOIO Bpeja.

[Ipn paccMoTpeHunM 1McKa O BO3MeIIeHUM MMYIIeCTBEHHOTO BpeJda Cy/ yYUThIBaeT Takue
akTOPHI, KaK TUII ¥ XapaKTep HacuANs, KOTOPOMY IOABepPrcsl peOeHOK, IIOHeCeHHbIe peOeHKOM
pacxoAbl, BKAIOYash MeAMITMHCKIE pacXoabl, PacxXoAbl Ha BOCCTaHOBAEHNE IICMXOAOTMYeCKOIo
340pOBbsl, Ha BOCCTAHOBJAEHMe UMYyIlecTBa U Apyrue pacxoabl. Pasmep KomIleHcarum
onpeJeAseTcs CyAO0M C y4eTOM BCeX 0OCTOATeAbCTE KOHKPETHOIO Aeaa.

B cayuae, korga BMHOBHbBIE AMIla B COBEPIIEHNN HAaCUANSA B BUPTyaAbHOM IIPOCTpPaHCTBe
He yCTaHOBAEHbI, POAUTEAN UAM 3aKOHHbIe IIpejcTaBuTeAr pebeHKa MOIYT OOpaTUThCA B CyA
C MICKOM O BO3MeIIeH!! Bpeja K ollepaTopaM CBs3M, BAaJeAbllaM CaliTOB AN APYTUM AUIIaM,
KOTOpble MOTYT OBITh HpUBA€YeHbl K OTBETCTBEHHOCTM 3a pacIpocTpaHeHMe MHPOpMalny,
cogepkamert Hacuane. CoraacHo Hoomy 3akoHy PK 00 onaailiH-maatdopmax u OHAANH-
pekaame [15] mpuHUMAaTE Mephl IO 0OecIiedeHNnI0 Oe30I1aCHOCTI HeCOBEePIIIeHHOAETHIX;

IIpeACTaBAATDh 3allpallliBaeMble YIIOAHOMOYEHHBIM OpPraHOM CBeJeHUs O I10Ab30BaTeasX
Ha OCHOBaHUM CyAeOHBIX aKTOB, 3aIllpOCOB IIPaBOOXPAHUTEALHBIX WA  CIeIaAbHBIX
rocyAapcrBeHHbIX opraHos Pecriy6ankn Kasaxcras;

IIPMOCTAaHOBUTh AeATeAbHOCTh aKKayHTOB Ha Teppurtopun Pecriyboamkmu Kaszaxcran,
pasMeIamyX 1 paclpoCTPaHOIINX IIPOTUBOIIPaBHEIN KOHTeHT, MHPOPMaINIO, TPU3HAHHYIO
K1OepOyAAMHIOM B OTHOIIEeHMM peDeHKa, Ha OCHOBaHMM IIpeANNCaHMs YIIOAHOMOYEHHOTIO
opraHa.

IIpn paccmoTpeHun mcka O BO3MeIleHMM BpeJda Cy/ Y4UTHIBaeT HaAudye BO3MOXKHOCTU
yCTaHOBAEHMsI BUHOBHBIX AMI], POAb OIlepaTopa CBsA3M, BAajeaAblla cailTa AU APYTUX AWI] B
pacrpocTpaHeHnu nHGOpMaIun, cogepkaiient Hacuane. Pasmep KoMIeHcalum onpeaeAseTcs
Cy/AOM C y4eTOM BCeX OOCTOATeALCTB Aeaa.

CaeayeT oTMETHUTD, UTO BO3MeIIleHNe Bpeja B cAydae HaCUAM B BUPTYaAbHOM ITPOCTPaHCTBe
MOXKeT OBIThb 3aTPy4HEHO M3-3a CAOKHOCTU yCTaHOBAEHMS BMHOBHBIX ANII, HEOOXOAUMOCTU
cOopa 40Ka3aTeAbCTB, IOATBEPKAAIONINX (PAKT HACUANS U €T0 IIOCAACTBI, CA0XKHOCTY OLIEHKU
pasMepa BpeJa.

Oganako, HeCMOTpsI Ha ®TU TPYAHOCTHU, POAUTEAN MAM 3aKOHHBIE IpeJCTaBUTEAN AeTell,
IIOABEPIIINXCS HACUAMIO B BUPTyaAbHOM ITPOCTpPaHCTBe, MOTYT OOpaTUTLCA B CyJ C MCKOM O
Bo3MeleHnu speda. OgHako 44 obecriedeHns 6oaee 9pPeKTUBHON TPaBOBOIL 3aIlIUTLI AETAM,
IIOCTpaJaBIINM OT HaCUAMS B BUPTYaAbHOM IPOCTPAHCTBE, HEOOXOAMMO PaCIIMpPUTDL AOCTYII
K IOpUAMYECKUM ycAyTaM. DTO MOXeT BKAIO4aTh IpejocTaBAeHye O0ecriaaTHOM I0pUANIecKOil
IIOMOIITY, CO3AaHIie ropsiaeri AMHUY UAY OHAANH-TIAaTPOPMBI 4151 KOHCYABTALINI U ITOAAE PKKU
TaKUX JeTeu.
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Basxno, Ha Ha1 B3rasia, obecriednTs 0OOydeHne I0pUCTOB U APYTUX CIIeINAaANCTOB B 001aCcT
OKasaHWs1 IIPaBOBON IIOMOIIY B CAy4ae HaCUANs B BUPTyaAbHOM HPOCTPAHCTBE IIPOTUB AETeI.
DTO MOMOXKeT UM AydIle IOHMMaTh U DPQPeKTUBHO pearnpoBaTh Ha TaKue CAydyal, a TakKxke
obecrieduTh a4eKBaTHYIO 3allJUTy MHTEPeCOB AeTeil.

Tax>xe Ba’XHO YCTaHOBUTH COTPYAHMYECTBO C MHTEpHET-IIpoBalizepaMy 1 OHAANH-
naatpopMaMm AAs IpejoTBpallieHns U paccAelOBaHUsA CAydaeB HacUAUA B BUPTYyaabHOM
IIpOCTpaHCTBe. DTO MOXKeT BKAIOYaTh oOMeH mHQpopMalueil O HapymnuTeasX, OAOKUPOBKY U
yAaAeHue KOHTEeHTa, a TakKe COAeNCTBIIEe B IIPOBeAEHNI paccAeA0BaHmIA.

Kpome TOro, Mnl pekomeHgosaau Obl IIpoBeseHMe MH(POPMALMOHHBIX KaMIaHUII U
nporpaMm oOpasoBaHUA A4S AeTell, poAuTeaell, yduTeadell U APYTUX 3alHTePeCOBaHHBIX
CTOPOH C ITOAAEPKKOM CO CTOPOHBI I'OCyAapCTBEHHBIX CTPYKTYP, IIKOA, By30B. Lleapro Takmx
MEPOLPUATUIN SBASETCS MOBBIIIEHNE OCBeAOMAEHHOCTM O PpUCKaX HaCUANUS B BUPTYyaAbHOM
IIPOCTPaHCTBe U CII0CODax ero mpejoTBpalieHns, a TakKe O BO3MOKHOCTSX BO3MeIlleHUs BpeJa.

3akaiodeHme

PesfoMupys, MOXKHO 3aKAIOYUTB, 4YTO CYIIeCTByeT IpoOJaeMa 3aKOHOJAaTeAbHOTO
oIpeJeleHNs BUPTYyaAbHOTO IIPOCTPAHCTBAa I Bpeja, KOTOPBIII MOXKeT OBITh HaHeCeH AeTsM B
9TOI cpeae. 3aKOHBI U TOAUTHKIU B pPa3HBIX CTpaHaX MOTYT I10-Pa3HOMY OIlpeAeAsTh BUpTyalbHoe
IIPOCTPAHCTBO U €T0 OCOOEHHOCTH, YTO 3aTPYyAHsAET pa3pabOTKy eAMHOI CTpaTernn 0 3aIiuTe
AeTell OT IIOTeHIIMAaAbHBIX YTPO3, 110 peabuANTalM 1 BO3MeIlleH!! IIPUYIHEeHHOIO BpeJa.

HeoOxoaumo 1mpoBOAUTL AaAbHeNIINe MCCAeJ0BaHUS U OOCYXKAeHUsI AAsl pa3paboTKu
geTKoro 1 9(P¢PeKTUBHOIO 3aKOHOJATeABHOTO OIlpeJeleHus BUPTYaAbHOIO IIPOCTpaHCTBa
U MeXaHM3MOB BO3MeEIIeHNs Bpeaa, KOTOPBINI MOKET ObITh HaHeCceH AeTsAM. DTO IIOMOXKeT
paspaboTaTh COOTBETCTBYIOIIE MePEI I10 3alllTe AeTeil OT IOTeHIIMaAbHBIX YTPO3 B MHTepHeTe
1 obecriednTh UM Oe30MacHOe MCII0Ab30BaHMe HTOV MOIIHOM CPeAbl.

TpeOyeT cepbe3HOro BHMMaHM U pa3dpabOTKN CHeI[aAbHBIX MeXaHU3MOB A5 ee pellleHNs
podaeMa BO3MeIleHIsI MOPaAbHOIO Bpeda AeTsAM, IIOABEPIIINMC HaCMAUIO B BUPTYyaAbHOM
npocrpaHcrse. Hamre mnpeasoskenme BkaoyaeT B ceOst pa3dpabOTKy 3aKOHOAATEABHBIX
MeXaHM3MOB, HalIpaBJA€HHBIX Ha oOOeclledeHle CIIPaBeAANBOIO BO3MEIIEeHNs MOPaAbHOIO
BpeJa AeTsAM U OKa3aHNsA UM IOMOIIU B MX IyTU K BBI3JOPOBAEHUIO 1 BOCCTAaHOBAEHUIO. DTU
MeXaHM3MBI AO/AXKHBI OBITh OCHOBAHBI Ha A€TaAbHBIX MCCA€AOBAHIAX M OOecrednBarth 3aljuTy
1paB 1 6e30I1aCHOCTH AeTell B BUPTyaAbHOM IIPOCTPaHCTBe.

Kowmmencammonsasie Mepsl A0AKHBI OBITh CICTeMaTIIeCKIIMI 1 BKAIOYaTh 3aKOHOaTeAbHbIe
U yHIpaBAeH4YecKue JelCTBUs, KOTOpble OOsA3bIBAIOT IpeAcTaBUTeAell BceX BeTBell BAacTu
VICIIOAHATDH CBOM 0053aHHOCTU 1104 KOHTPOAeM I'Pa’k4aHCKOIO oOIecTsa.

Heo6x0A1MO M3ydnTh OIIBIT TEX CTPaH, B KOTOPBIX CYIIeCTBYIOT ajeKBaTHbIe I 9P peKTUBHbIe
CHCTeMBI, BKAIOYaIOIie CydeOHble pellleHns, aAMIHICTpaTUBHble 11 OI0AKeTHbIe MeXaHI3MBI,
a TakKXe BO3MOKHOCTM B3BICKAHMS yIllepOa C HapylIuTeael, I103BOASIONINE peaabHO
MOAAeP>KMBaTh KOHKPETHBIX JKePTB I BO3MeIlaTh pacxXoAbl U3 TOCyAapCTBEHHOTO DI04 KeTa.

Ha camom geae rocyaapcTso 40AKHO aKTMBHO Y4acTBOBaTh B ITpOIleccaX BOCCTaHOB/AEHIIS
paB JeTell-’)KepTB BUPTYalbHOIO HACUAUS 4Yepe3 CBOM UCIOJAHNUTEAbHBIE CTPYKTYPEL,
ocymiectsAsATh 9¢QQeKTUBHbIe 3aKOHOJaTeAbHble I IIpaKTHMYecKle M3MeHeHUs B 004acTu
HpeAOTBpallleHNs] HapyLIeHnil IIpaB AeTell U cODAIOAeHNUs CTaHAAPTOB 3aIUTHl UX IIpaB U
cB00OJ, B BUPTyaAbHOM IIPOCTPaHCTBe.

dunancuposanme. Hayunas cmambvs nodzomoérena 6 pamkax npozpammHO-1eAe6020
punarcuposarus no HayuHvim u (UAw) Hayuro-mexHudeckum npozpammam wa 2023-2025 200,
Hanpasaertas 1a pearusayuto npoexma VIPH BR 27882414 «Ilpozpamma noddepxxu u peaburumanuu
demeti-Xepme HACUAUSL: NpaKmudeckKoe 6HedpeHue cemu PpecypcHolX MOOYALHLIX — UeHMPos»,
punarcupyemozo Komumemom nayku Murnucmepcmea nayku u evicuiezo odpasosanus Pecnyoauxu
Kasaxcman.
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Bupryaaanl KeHicTikTe 30pABIK-30MOBIABIK KOpPreH Oasalapra KeATipiareH 3sUsTHABI ©Tey
Typaasbl

Anpatna. Bya MakaJaHblH 3epTTey HBICAaHBI BUPTyaAAbl KeHICTiKTe 30pABIK-30MOBLIABIKKA
yIIbIparaH OaJadapfa KeATipiAreH 3UAHABL ©TeyAiH KYKBIKTHIK acIeKkTizepi 0o0AbII TaObLiaabl.
AKTapaTTHIK-KOMMYHUKaIUAABIK TEeXHOAOTUsAAApABIH AaMybl Kubepkopaay, Keaigeri Kyjaday >KoHe
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A.B. Omaposa, A.A. Myxawesa, III.5. Maruxosa

6asasap nopHOrpaduUAALIK KOHTEHT CHUSAKTHI 30PABIK-30MOBIABIKTELIH JKaHa TypAepiHiH maiiga 0oAybIHa
okeaai. OcblraH 0allAaHBICTEI 3€PTTeyAiH MOTHMBALIVICH OHAANH OpTaja 30PABIK-30MOBIABIKTAH 3apaall
IeKKeH OadazapAblH KYKBIKTaphIH KOpF¥ay Tocidi peTiHAe 3MAHABI ©TeyAi Taljay KaKeTTidiri GoabImd
Tabblaaabl. ABTOpAap KYKBIK, IICMXO/OIVLI SK9He aKIapaTThK TeXHOAOTMsAAp cadachlHAA >KYprisiareH
3epTTey AepeKkTepiH Taajay a4icTepiH KOAJaHABI, OChl MaceAeHi PeTTeNTiH KOAAaHbICTarbl 3aHHaMaAbIK
IIapazap MeH XaAblKapaAblK CTaHAapTTapFa IIIOAY ’Kacadbl, COHJall-aK 0adaaapAbl BUPTyaaAbl 30PABIK-
30MOBIABIKTaH KOPFayAbIH KYKBIKTBIK TeTiKTepiHiH TmiMaizirine Taasay >kacaabl. BupTyaaab! KeHicTtikTe
30pABIK-30MOBIABIKKA YIIbIparaH OaslalapAblH KYKBIKTapbIH KOPFayAbl KaKcapTy OOIBIHIIA YCBIHBICTAP
ycoiablAagpl. Makaaa JKTH BR 27882414 «30pAablK-30MOBIABIK KypOaHAapBIH KOAJ4ay >KoHE OHAATY
OafgapaaMacel: pecypCTBIK MOAYABAIK OpTaAbIKTap >KeaAiciH ic >KysiHAe eHrisy» >koOachl OOIBIHIIIA
OargapaaMaabIK-HbICAaHAABl Kap>KblAaHABIPY IIeHOepiHAe AalbIHAAAABL.  YCBIHBIAFAH —HoTIVDKeAep
BUPTyaaAbl KeHiCTiKTe 30PABIK-30MOBIABIKKA YIITbIparaH Oadadapra KeATipiareH 3UsHABI ©T€y MaceaeciH
IIeny yIIiH MaHbe3Abl. Oaap bl >Keaileri 30pAbIK-30MOBIABIKTaH 3apAall IIeKKeH OadaaapAbl OHAATY JKoHe
KOMeK KepceTy OarjapaaMalapblH >Kacay >KoHe MaceAeHi 04aH api sepTTey yIIiH NaligaaaHyra 604aaabl.

Ty’iiin ce3aep: 30pABIK-30MOBLABIK KypOaHAapbl, 6aaaaap KYKBIFbI, Oadadap KYKBIFBIH KOPFay, 3VTH,
MOpaAbABIK 3UsH, BUPTyaAAbl KeHICTIK, 3UAHALI ©Tey, MopaababIK 3UAHADI OTeY.

A.B. Omarova!, A.A. Mukasheva? Sh.B. Malikova'

'Al-Farabi Kazakh National University, Almaty, Kazakhstan
L.N. Gumilyov Eurasian National University, Astana, Kazakhstan

On compensation for harm to children who have suffered from violence in the virtual space

Abstract. The object of research in this article is the legal aspects of compensation for harm caused to
children who have been subjected to violence in the virtual space. The development of information and
communication technologies has led to the emergence of new types of violence, such as cyberbullying,
online harassment and child pornographic content. In this regard, the motivation of the study is the need
to analyze compensation for harm as a way to protect the rights of children who have suffered from
violence in the online environment. The authors used methods for analyzing research data conducted in
the field of law, psychology and information technology, reviewed existing legislative measures and
international standards regulating this problem, and also analyzed the effectiveness of legal mechanisms
for protecting children from virtual violence. Recommendations are offered to improve the protection
of the rights of children subjected to violence in the virtual space. The article was prepared under the
project IRN BR 27882414 “Program for the support and rehabilitation of child victims of violence:
practical implementation of a network of modular resource centers.” The presented results are important
for solving the problem of compensation for harm to children subjected to violence in the virtual space.
They can be used to create rehabilitation and assistance programs for children who have suffered from
online violence and for further research into the problem.

Keywords: child victims of violence, children’s rights, protection of children’s rights, harm, moral
harm, virtual space, compensation for harm, Compensation for moral damage.
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IIporteccyaabHble OCOOEHHOCTV PacCMOTPEeHMsI OTAeAbHBIX
KaTeropmuii rpak4aHCKnX gea

Aunnoranus. B cmamve nposedeno uccAedosanue npoueccyarbHublx  ocooerHocmei
paccmomperus  omoeAvHvlx  Kamezopuil epaxodanckux Jder. Cneuuduxa pasAuvHbLX
Kamezopuil 0eA, pacCCMamMpueaeMolx 6 pamKax zpaxoanckozo cydonpoussodcmen, mpedyem
0M0eAbHO020 6HUMAHUSL U 6HECEHUS C60e6PeMEHHBIX USMEHEHUTL 6 3AKO0H00AMEeALCE0, HMo0bl
obecneuumo céoespemertoe 1 cnpasedAusoe paspeuierue paxoanckux cnopos. Onpedeeno,
Ymo 1OpUOUHeCKUls MeXAHUIM paspeutenus paxoanckux cnopos CHpoumcs Ha u36echmoi
JsyxaremermHoil ocHose: docydedHuviil/srecydedruiil, cydedrvii. Venopuposatriue 31mozo
npocmozo0 NpasuAd 1 Npueooum K mnepezpyske cyoos, umo He cnocoOcmeyem Kawecmey ux
pabomol. Omoervoe GHUMAHUE YOCACHO USYHEHUIO 60MPOCOE PACCMOMPEHUS MpYIoGblx
cnopos. T10dpo6Ho packpoima npodiema cpoxos no020mosKY U paccmMompenis. 0ea, Komopas
0vlAG cyujecmeeHHo USMeHeHaA Npu NPUHsMuU 106020 1'paxoanckozo npoueccyarvHozo
kodexca Pecnybauxu Kasaxcman om 31 oxmabps 2015 z00a. Cnocobd ynpoujenus
paspeuierus 2paxoanckux cnopos, npedcmasierinozo ¢ I'TIK, we 6 noAnoi mepe yuumolgaem
npupody u ocobeHHocmuy 0eA no cnopam, 603HUKAIOUUX U3 MPYO06LIX NPACOOMHOULEHUIL.
B pesyrvmame cmamou npeoroKeHvl peKomMeHOayuu, HanpasieHtvie Ha paspadomxy O0As
0MOeAbHVIX KAMe20puil 0eA, 6 ACHOCU, 0eA, GblMeKaAouux Us mpyoosvlx OmHouLeHuil,
0mMOeAbHOU NPOULCCYANDHOL MOJeAU 10 ux paspewieruto. Konkpemno no mpydosvim cnopam
npedcmasAsemcs 603MoKHUM npedycmompenv boee KOpomKue cpoky paccmomperiis Jead.
Taxxe 603MOXHO 66edeHue CNeUUAADHBIX Npouedyp OAs YCKOpeHUs paccmMomperus 0eA 6
3AGUCUMOCHIU 011 UX OMPACACGOTE KAMe20pUL.

Karouesble caoBa: zpaxdanckuii npouecc, Kamezopuu 2paxoanckux 0ea, mpydosole cnopol,
ynpouiertoe npous600ceo, paxoaHcko-npoueccyarvHulil MeXanusm, cHuxeHue HazpysKu
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BBeaenue

CospemenHsble ycaosus, GOpMUPYIOIIEe OOIIeCTBeHHbIe peaany, IpeAbABASIOT HOBbHIE
TpeOoBaHMs K KauecTBY 11 9P PeKTUBHOCTU I'Pak 4aHCKOIO Cy1011poun3BoAcTa. OHO TpagUIIIOHHO
ocraeTcs HamboAee BOCTPeOOBaHHBIM MHCTPYMEHTOM AAs pa3pelleHns Tpa’kAaHCKUX U MHBIX
CITOPOB, BO3HUKAIOIINX B pa3AMYHBIX cepax oOmjecTseHHON Kuanu. Hanboaee >xeaaTeapHbIMU
U XM AAeMBIMU TPakAaHaMU KaueCTBaM I IPask 4aHCKO-TIPOLeCcCyaabHOTO MeXaHU3Ma SIBASIOTCS
€ro pasyMHbIe CPOKM, AOCTYIIHOCTh U IPO3HAYHOCTb. B 9TOI CBA3M He cAydyaeH ITOBBIIIEHHBIN
MHTepec OOIecTsa MMEHHO K AMHaMUKe M3MeHeHMII, IIPOMCXOAAIIMX B IpakAaHCKOM
CyAOIIPOM3BOACTBE. 34eCh OCHOBHas HIpMYMHA KPOeTCs B TOM, 4YTO AAUTeAbHble CyJeOHbIe
IIpOLIecchl CO34al0T AONOJAHNUTeAbHble Hey400CTBa AAs CTOPOH U Hem30eXKHO OTpa’karoTcs
Ha 9P PeKTUBHOCTY MPaBOCyAMs B 11eA0M. B CBA3M € 9TUM, OCTaIOTCsI aKTyaAbHBIMI BOIIPOCHI
paspaboTKu 1M BHeApPEHMSI HOBBIX METOAOB M IPABOBLIX MHCTPYMEHTOB, KOTOpbIe ITO3BOAST
YCKOPUTD MPOIIeCC pacCMOTPEHMS IPakAaHCKUX AeA.
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ITpoueccyarvivie ocobenHocmu paccmompenus 0MoeAbHOLX Kamezopuil 2paxoarckiux 0ea

Lleapro mpeaaraeMoro muccaeA0BaHls SIBASETCS OCHOBaTeAbHOe M3ydeHue IIpoIieccyaabHBbIX
OCODEHHOCTell PacCMOTPEeHIsI OTAEABHBIX KaTeropuil Ipa’kKAaHCKUX Jea U IIpelOCTaBAeHle
peKoMeHJalnii, HallpaBA€HHBIX Ha pa3pabOTKy AAsl OTAEABHBIX KaTeropuil 4ea, B 4aCTHOCTH,
Ze/, BBITEKalOIIMX M3 TPYAOBBIX OTHOIIEHUI, OTAEABHON HpPOILeccyaldbHOU MOJeAN IO MX
pasperIenno.

MeTOZI,bI " MaTepuaabl

[Ipn HanmcaHum cTaTby MCIIOAB30BAaH Psij OOIEHAayYHBIX ¥ CIIeIMaAbHBIX MeTOJO0B
IIO3HaHMA. 3a OCHOBY Hay4HBIX IIOMCKOB 3a4elCTBOBaH  AMAaAeKTUYECKUII  MeToJ,
CIIOCOOCTBYIOLIMI BCECTOPOHHEMY M3Y4EeHUIO ITPOIeccyalbHBIX OCOOEHHOCTEN PacCMOTPeHNs
OTAEABHBIX KaTeTOPUIl TPaXkKAAHCKUX e, YTO MO3BOANAO PAaCKPBEITh COBPEMEHHOE COCTOSHIIE
uccaeayeMoro mpeamera. MartepuasamMu  mMccaeaoBaHmMs  mocaykman:  I'paxxganckuii
nporueccyaapHbiil Kogekc Peciybanku Kasaxcran, HopmaTtusnele Ilocranosaenus Bepxosrnoro
Cyaa Pecniybamkm Kazaxcran, HopMmaTuBHbIE IIpaBOBble aKThl MCIIOAHUTEABHBIX OPTaHOB U
BeAOMCTB 10 PeryAUpPOBaHUIO TPYAOBBIX IIPAaBOOTHOIICHMIA.

PesyabTaThbl 1 00CyXaeHue

OgHoit M3 3agad MOAepHM3alUM IIPUMEHsAEeMBIX B Cy4ax IIPOLIeCCyaAbHBIX MoJeaeil
SIBASIETCS VICTIOAB30BaHMe UX A4 CHVDKeHIs HaTPy3KM Ha CyAbl oO1elt iopucaukiumu. O6 sTom
TOBOPUTCS y>Ke AOCTaTOYHO AABHO, M B ®TON CBI3M 3aKOHOAaTeAeM 9(PPeKTVBHBIE IIIaTri B 9TOM
HampasAeHnu caeaansl. Ho ceifyac nipeacrapasercs HeEOOXOAVMBIM He TOABKO pa3padaThiBaTh
3aKOHOJaTeAbHble HOBIIIECTBa, a COBEPIIIeHCTBOBATh TO, YTO MMeeTCsl B HOpMaTMBHOM apceHaJe.
Tax, pakTOM sIBASIETCS TO, UTO A0CyAeOHOe yperyAmpoBaHue CIIOpOB IOKa ellle He0CTaTOYHO
IINPOKO IPVUIMEHAETCS Ha PaKTUKe, OHO He cTal0 HPPeKTUBHBIM MeXaHU3MOM paspelleHns
NpaBoOBBIX KOHPAUKTOB. ['pakgaHe m 1opmamyeckme Auiia 4acTo OTAAIOT IIpeAIlodTeHMe
cyAeOHOI (opme paspellleHNsT BO3HMKIIEro cropa. Hepeiko »TOMy CIIOCOOCTBYIOT U caMI
CyABl, IpUHUMas K IIPOU3BOACTBY MCKH, IO KOTOPBIM He CODAIOAEH YCTaHOBAEHHBIN 3aKOHOM
MAV IPeAyCMOTPEHHBII 40TOBOPOM IIOPsIA0K 40CYyAeOHOTO 1A BHeCYy 4e0HOIO yperyApOBaHILsl
cniopa. CaeaoBaTeabpHO, 34eCh OCHOBHOI 3aJadeli rpeacrapasercs 9dpPpeKTUBHOe VCII0Ab30BaHe
y>Ke IMEIOIINXCSI MeXaHU3MOB, ITPY KOTOPOM CaMI CyAbl He 40AKHBI yBeANINBaTh COOCTBEHHYIO
HarpysKy, IpuHMUMas Ha ce0s1 00513aHHOCTY HeCyeOHBIX OpraHOB.

IOpuayuecknit MexaHN3M paspelleHns I'Pa’kAaHCKUX CIIOPOB AOAKeH OBITh He TOABKO
CO34aH M HAWTU CBOE MECTO B COOTBETCTBYIOLIEM HOPMAaTMBHO-IIPAaBOBOM aKkTe, OH, IIOMMMO
9TOTO, AOAXKEH AeCTBOBaTh Ha IpakTuKe. PyHKIMOHMpPOBaHME HTOIO0 MeXaHU3Ma CTPOUTCS
Ha M3BECTHOM ABYX®/AEMEeHTHOI ocHose: 1) AocyAe6HbII7I/BHecy466HbII7I, 2) cy4e6HbH71. Orcroaa
cAeAyeT, 4TO CyaeOHBIVI MeXaHM3M eCTb BTOPOIl M3 HUX, KOTOPBI AOAXKEH «3aIlyCKaTbhCI»
110 HeOOXOAMIMOCTH II0CAe IIePBOTO. DTO OOCTOATEeALCTBO sBAsSET COOON IMpPOIleccyalbHYIO
OCODEHHOCTh PacCMOTPEHMsI Aed, AAsd KOTOPBIX 3aKOHOM IIpeAyCMOTpPeH A0CyAeOHBIN/
BHeCyAeOHBbIIT ITOpsAAOK. VIrHOpupoBaHue 9TOro IPOCTOro IpaBuaa U IPUBOAUT K IIeperpyske
CyAOB, YTO He CIIOCOOCTBYeT KauecTBy UX paOoThl. Kpome 5TOro, 9T0 MOXeT ObITh HPU3HAHO
IpolleccyaabHBIM HapyIlleHneM IIpu IlepecMOTpe BhIHeCeHHOTo cyAeOHoro pereHns. CriocoOb
paspelrennus CrIopoB A0AXHBEI PacCMaTPUBaThCA B KOMILAEKCHOM Buge 1 dPPeKTUBHBIMU OHI
MOIYT CTaTh TOABKO €CAU AEWCTBYIOT oOa Ha3BaHHBIX BBIIIIe DJAeMeHTa paccMaTpyuBaeMOIO
MexaHM3Ma. VIMeHHO B KOMIL1eKCHOM BlJe OH 40/A>KeH OBITh Y400€eH U IIOHATEH, TaK KaK B 9TOM
clydyae OH MOKeT 00ecrIeunThb 3aljUTy HapyILIeHHBIX IIpaB M CIIOCOOCTBOBATh BOCCTAHOBAEHMUIO
COIMaAbHOII CIIPaBeAAnBOCTH. /eliCTBeHHOCTh BHeCY A4eOHbBIX MeXaH3MOB HeII30eKHO OTPas3nTCs
U Ha HarpysKe Cy40B, KOTOpble He OyAyT BBIIIOAHATb HECBOICTBEHHBIE UM (PYHKIIMIL.

B paccmarpuBaemMoM acriekTe Takke HeOOXOAMMO OOpaTuTh BHMMAaHIE Ha BOIIPOCEHL,
Kacaroljyecs KaTeropuil rpakJaHckux Jea. JeaeHue rpakgaHCKMUX Jea Ha Kareropum (B
IIMPOKOM CMBICAE) IIpeArolaraeT MX KaAacCcuUKaOUIO II0 OTAeABHBIM OTpacAsM IIpaBa:
JAeaa TIO TPYAOBBIM, CEMENMHBIM, >KMAMIIHBIM, 3eMeAbHBIM U MHBIM criopaM. Kpome sroro,
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KaaccuuKaumus ITPOU3BOAUTCS MO OTAEABHBIM MHCTUTYTaM TONM MAM MHON OTpacAu IIpasa.
Hanpumep, nmencuonHsie criopsl MOIYT OBITh ITOApPa3jeAeHbl Ha CIOPBl O HaAWMYMU IIpaBa Ha
AOCPOYHOE Ha3HaueHUe IeHCUM U CIIOPHI O pasMepe HasHayeHHON neHcun. Kaaccupukanms
Tpa’kAaHCKUX AeA IO KaTeropusaM MMeeT U IpaKTUJdeckoe 3HadeHle, OHa HeoOXoguma IIpu
ompeJeAeHUN CHelMaAu3aluy cydell U 1Opu (POPMUPOBAHUU CyAOB COOTBETCTBYIOIIEN
opucaukium. /Jesenne gea Ha KaTeropum HeOOXOAMMO TakXkKe A4 yIOPsAAOYEHUS JaHHBIX
CyAeOHOI CTaTUCTUKIL.

IIpaxkTuKyIone OPUCTHl B OCHOBHOM CIeNMaAU3UPYIOTCS Ha OTAEABHBIX KaTeropusX
rpaXk4aHCKUX Aea. DTO BOIIpocC IIpodeccroHaan3Ma, KadecTsa paboThl I0PUCTOB U A40BepuUsl K
HUM. B 2aHHOIT 9acTy CTOUT OTMETUTD, UTO KaKAasl KaTeropus rpa*k AaHCKMX CIIOPOB IMeeT CBOIO
crienuUUHOCTD He TOABKO B MaTepuaAbHO-IIPaBOBOM I11aHe, HO I B IIPOLlecCyaAbHO-IIPaBOBOM.

HaunGoapmmii poLeHT 3aBepIIeHHbIX Aea B Cy4e0HOM CTaTUCTHKe AAIOT ge4a IIPUKa3HOTo,
JICKOBOTI'O 11 0CODOTO IPOM3BOACTBa. 3aKOHOAATeAbHO OHI 000CO0AEHBI APYT OT ApyTa U KakKj0e
IIPOM3BOACTBO MMeeT CBOM, He CBOJCTBeHHBIe ApyruM, ocobenHoctu. Takoe pasgeaeHne
(c ycraHoBaeHuMeM OONIIMX U CIeUMaABbHBIX IpaBua) MPOAUKTOBAHO pasHOOOpasueM Jea,
paspeliaeMBbIX CydaMH, 5TO pa3jedeHle TakxKe II03B0AseT YYUThIBaTh U IPYIIIIOBbIe (BAOBbIE)
IpU3HaKM HauboJee J4acTo BCTpedaromiuxcs cyAeOHbIX criopos. He caywaiino B mocaeanue
HecKOoAbKO aeT B gerictsyiommit I'TIK Opiam BHeceHBl M3MeHeHU:, YyCTaHaBAMBaIOIINe
crielMaApHble IIpaBuda AAs OIpeAeAeHHON TIPYIIIbl Jed, 3adacTyio oObeauHsAOmNe B cede
IIpU3HAaKA A€l HeCKOABKMX KaTeropuii. DKCIepTsl NOAYePKUBAIOT, UTO yIIPpOLIeHMe CyAeOHbBIX
Ipoueayp crocoOcTsyer 0o4ee OBICTPOMY M pe3yAbTaTUMBHOMY OTIIPaBAEHMIO IIPaBOCYAMS,
IIOBBIIIIEHNIO ONepaTUBHOCTY cyaeOHOi 3amuTel. Cyabl ObICTpee OCBODOXAAIOTCA OT
Ael, He TpeOyIOIIUMX CAOXKHON HpOoIeAypbl PacCMOTPEHMs, 4YTO MCKAIOYaeT M3AMUIITHIOI
oropokpaTuio [1].

Becpma akryaabpHbiM npeacraBasercs 3amedanne X.A. KyukapoBa 0 TOM, 4TO yIIpOIIeHHOe
IIPOM3BOACTBO IIpeAlioAaraeT IIPOCTOI, IIOHATHBIN U AOCTYIIHBIN AA51 OOABIINHCTBA AIOAe
MeXaHU3M 3allUThl UX IIPaB, 4YTO 00YCA0BA€HO HEOOXOAMMOCTBIO ajallTalliy IIPOLeccyaabHO
CUCTeMBl K HamboJee pacCIpOCTpaHEHHBIM KaTeropuaM AeAd UM TUIIMYHBIM CUTyalMsIM, C
KOTOPBIMM CTaAKMBAIOTCsI OOABIIMHCTBO ITOTEHIIMAABHBIX YJacCTHMKOB Ilpoliecca. BaxnocTs
TaKUX IIpolleayp oOyCAOBAeHa MX COIMAaABHO 3HAUYMMOM (YHKIIMel, KOTopas 3aKAIo4aeTcs B
oOecrieyeHNN AETKOr0 AOCTyIla K Cy4y M HpejocTaBA€HUM BO3MOXKHOCTM CaMOCTOSTEeAbHOTO
ydacTus B mpouecce [2].

IIpusHapas1 cipaBeAAMBOCTb TAaKUX yTBEPKACHMI, HEOOXOAMMO OTMETHUTD, YTO COBpeMeHHbIe
IpoLeAypbl MCKOBOTO IMPOU3BOACTBA XapaKTepU3YIOTCS 3HAYUMTEABHONM CAOXKHOCTBIO U
¢popmaansosaHHOCTHIO. BBegenne B aericrsue Hosoro ITIK B 2015 roay rmpuseao K yCAOKHEHUIO
MHOTUX IIPaBIA ICKOBOTO ITPOM3BOACTBA. JeTaabHasi peraaMeHTarus 1 yCUAeHNe TapaHTUil 445
Y4YaCTHMKOB ITpOIIecca MOTYT BBI3BaTh OIlpeeAeHHble TpyaHocTi. Hanpumep, 1o snaunteapHOMY
KOAMYEeCTBY HeCAOXHBIX II0 CBOEeJ IIPaBOBON IpUpoJe Jea peabedpHO MOXKeT IOKa3aThCs 10
He>XeAaTeAbHO UM HEeHY>KHOV CAOXKHOCTHU IIOpsAKa paccMOTpeHus. B coueranmm ¢ BrICOKMMMU
CyAeOHBIMU pacxogaMm U IIpoDAeMaMM C UCIIOAHEHNeM CyAeOHBIX pelleHni, CAOXKHOCTbh U
IIPOAOAKUTEABHOCTh CyAeDHOro pa3dmpareabCcTBa MOTYT CTaTh CyILIeCTBeHHBIMIU (paKTOpaMu
TeHM3alMN TPakAaHCKUX KOH(PAMKTOB. Bo MHOTMX cayyasx 0oaee ympoIleHHas Ipolieaypa
paccMOTpeHMs geda MOXKeT ObITh Doaee rmoaxoasieit. Takum oOpa3oM, yrpoIieHHble cyeOHbIe
IpOIeAYPHl SABASAIOTCA OAHUM U3 CIIOCOOOB TOBHIIIEHM D(PPEeKTUBHOCTU TIpa’kiaHCKOTO
CyAOIIPOMU3BOACTBA, TOCKOABKY AOCTVDKEHME IeAM HPU MUHMMAABHBIX 3aTpaTax sBASeTCs
IIPUYMHON 4451 BBeAeHI: IIPaBIA YIIPOIIEeHHOIO IIPOU3BOACTBA.

Cpean aBTOpPOB CylIleCTByeT MHEeHIEe O TOM, YTO BBeJeHle MHCTUTYTa YCKOpeHH0z0 cydedH0z0
pasoupameAbcmea MOXKeT OBITh IepPCIIeKTUBHBIM A4s Tpa’kAaHCKOro Iponecca Kasaxcrana.
DTOT MHCTUTYT IIpeAriolaraeT BO3MOXHOCTb CyJa IIPUMEHUTh YCKOPeHHOe pa3OupareabCcTBO
0e3 BBI3OBa U/MAM 3aCAyIIMBaHNUA CTOPOH, IIPUHSAB peIlleHre 110 CBOeil MHUIMAaTUBe MAN I10
XOJaTaiiCTBy CTOPOH Ha IIpOTsKeHun cyaeOHoro mporecca. [Ipu Tom perrenne MoxeT ObITh
HeMeJ1eHHO IIPUHSATO, eCAl, HallpuMep:
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1) mck umeeT ABHO OOOCHOBAHHbLIE OCHOBAHILS;

2) MCK ABASIETCS IBHO HEOOOCHOBAHHBIM;

3) uMeroTcs 0OCTOATEeABCTBA, YKa3bIBaloOIINe Ha HeOOXOAMMOCTh OBICTPOTO paspereHus
Aela, TaKue, KaK pacTop>keHue Opaka, B3bICKaHI€ aAMMEHTOB Ha HeCOBePIIeHHOACTHUX AeTeil,
BOCCTaHOBJeHMe Ha paboTe paDOTHIKA, YBOAE€HHOTO B IIep104 BpeMeHHOI1 HepabOTOCIIOCOOHOCTH
1 ToMy 11og00Hoe [3].

B gannHOoM cayyae npeaaoskeHue CBOAUTCA K TOMY, 4TO OCHOBaHUEM AAsl ITPUMEHEHIs
YIIPOIIEHHOTO MOpPsiKa ABAsSETC O4eBUAHOCTh PpakTa 0OOCHOBAHHOCTU MCKa U HaAM4YMe WHBIX,
YKa3aHHBIX BBIIIE YCAOBUIA. /Jpyrue aBTOpBl OTpaHMYMBAIOT KPYT BO3MOXKHOTO ITPMMEHEHIIS
YIIPOLIEHHBIX IIPOLIeAYP CAeAYIOIIUMU AeAaMU:

— Ae/a IPOCThIe B AOKa3bIBAHWI;

— Aeaa, B KOTOPBIX BBICOKa JOCTOBEPHOCTH IIPaBOMEPHOCTY TpeDOBaHMII UCTIIA;

— Aela MaA03HauuTeAbHbIE [4].

Ha gannblii MOMEHT Ka3aXCTaHCKMII 3aKOHOJaTeAb yCTaHaBAMBaeT cepy IIpUMeHeHNs
YIIPOIIIeHHOTIO ITPOM3BOACTBa 4OCTaTOYHO pa3MbITo. B wactu nepsoii cratem 267-2 I'TIK ykasaHo,
YTO YHPOILIEHHOE IIPOU3BOACTBO IIPpeAHa3HAaYeHO A5 paCCMOTPEHMS AeA:

1) no uckam o é3vickanuu derez, eCAU 1eHa UcKa He npesoluiaen A 10pUOUUecKux Aut; d6YxX muicsu
MECAUHBIX PACUEMHDIX NoKA3AmeAel, OAsl UHOUGUOIYAADHVIX NpednpuHuMameneti, paxoan - 00Hou
MBLCAUU MECSUHBIX PACUNHBIX NOKAAMEeAel;

2) He3aUCUMO 0m UeHbl UCKA 10 UCKAM, OCHOBAHHBIM HA NPeOCMaAsACHHVIX UCTUOM JOKYMEHMAX,
YCManasAusarouyux denexHole 00s3amervcmea omeemuuxa, u (UAu) Ha JOKYMeHmax, noomeeproarousux
3adorxkettocmb no 0ozosopy [5].

B TO Xe Bpems B uyacTu BTOpOI BBHIIIeyKa3aHHOM CTaTby I'OBOPUTCH, 4TO B IIOpsAKe
YIIPOLIEHHOTO (IIMChbMEHHOTO) IIPOU3BOACTBA 110 XOAATaICTBY CTOPOH MAM 110 MHUIIMATHABE CyAa
MOTYT OBITh PaCCMOTPEHBI MHBIE 4eAa MICKOBOTO IIPOM3BOACTBA, €CAM He MeeTCsl OOCTOATeAbCTB,
yKa3aHHBIX B HoANyHKTax 1), 2), 3) n 4) yactu TpeTbeit cratbu 267-1 Kogekca.

Taxum oOpa3oM, KasaxCTaHCKMII 3aKOHOAaTeAb, yCTaHaBAMBas IIpaBida yIPOIIEHHOTO
IIPOM3BOACTBA, BhIAeAsIeT TPU KaTeropuM rpak AaHckux Aea. Ilepsas kareropust (o0s13aTeabHast)
— BTO Ipa’kJaHCKMe Jeaa, KOTOpble 00sA3aTeAbHO paccMaTpPUBAIOTCA B paMKaX yIPOI@HHOTO
IIPOMU3BOACTBA.

Bropas xateropms (dpaxyabraTuBHas, AOIYCTHMasd) — HTO IpaXkKAaHCKME Jela, KOTOphIe
MOTYT OBITh PacCMOTpPeHbl B YIPOIIEHHOM IIOpsAKe IO 3asBAEHMIO CTOPOHBI C COTAaCcusd
APYTOI CTOPOHBI MAM 1O MHUIIMATUBE Cyja C coraacus ctopoH. OOBIYHO TaKMe gela CHavala
paccMaTpuBalOTCA B OOBIYHOM IIOpsiAKe, HO Ha ®Tarle IOATOTOBKM Jeda K pa3OupareabCTBY
110 MHUIIMATUBEe CTOPOH MAM C MX COTAACKs Cy/ MOXKeT BBIHeCTH OIlpejeleHNe O Iepexoge K
YIIPOLIEHHOMY ITOPSAKY.

TpeTpsa KaTteropmst — 9TO CHMCOK TPaXkAaHCKUX Jea, KOTOPBle U3-3a MX CAOXKHOCTU U
COIMa/AbHO-DKOHOMIYECKOTO 3HadyeHMs He MOIYT OBITh PacCMOTPEHBl CyAOM B YCAOBUAX
YIIPOILIEHHOTO MOpsAKa, Aake C coraacus CTOpoH cropa. Takoe IlpeaJo’KeHHe y4acTHUKOB
rporecca cys A0AKeH OTKAOHNTD, IIPU3HAB HeAOIIyCTMMBIM 1 MOTUBMPOBATh CBOE pellleHNe B
COOTBETCTBYIOIEM OIlpeAeAeHNI.

OanuM 13 AMCKYCCHOHHBIX BOIIPOCOB SBASETCs OTHeCeHMe TPaXkAaHCKIX AeA T10 TPYAOBBIM
copaM K KaTerOpum 4ed, IO KOTOPBIM JOIyCTUMO IIpUMMEHeHUe IIpaBUA YIPOILIEeHHOTIO
npouspoactsa. Criopel, BO3HMKalOIIue B cdepe Tpyda, ABAAIOTCA CAOXKHBIMM COIMAaAbHO-
IIPaBOBBIMU ABACHMAMM, IPUYMHAMIU BO3HMKHOBEHMS KOTOPBIX sBASIOTCA pasHOOOpasHbIe
KOH(QAUKTHBIe CUTyaluyu. BosHuKaTh OHM MOTYyT B IIpolijecce TPyAOBOI AesATeAbHOCTU WMAU
B CBA3U C HeIO. B AOKTpmHe TPy40BOTO IpaBa STU CIOPHI ONPeAeASIOTCA KaK KOH(AVKTEI
MeXXAY Y9aCTHUKaMM TPYAOBBIX OTHOIIEHNIT, KOTOPbIe He MOTYT ObITh PeIlleHbl ITyTeM IIPsSMBIX
I1IeperoBopoB, IO BOIPOCaM IPUMeHeHNsI TPyAOBOTO 3aKOHOAATeAbCTBa, YCTaHOBAEHMs HOBBIX
VAV M3MEeHeHMs CYIIeCTBYIOIINX yCAOBUii Tpyaa. OcHOBaHMeM A4 BO3HUKHOBEHU:S TPYAOBOTO
CIIOopa sIBASI€TCS CAOXKHBIN I0pUANIecKnii paKT, KOTOPHIT BKAIOUAET:

a) HapyllleHNe TPYAOBBLIX IIpaB OAHON 13 CTOPOH (peadbHOe MAU IIpeAlloJaraeMoe) 1A
TpeOoBaHMe 00 I3MEHEeHN! YCAOBUIL TPYAa;
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0) oOparlrieHe 3aMTHTePeCOBaHHO CTOPOHBI B COOTBETCTBYIOIIUI IOPMUCANKIIMOHHBIN OpTaH;

B) IPUHATHE I0PUCAVUKIMOHHBIM OPTaHOM 3asBA€HN K paCCMOTPeHUIO [6].

Taxoke B AOKTpIMHE TPYA0BOTIO IIpaBa I10 pPa3HLIM KPUTEPUSAM IIPOBOAUTCS U KAaccupUKaIys
TPYA0BBIX crIopoB. Kak oTMedaloT nccaesosaTean npoOAeMaTUKN TPYAOBBIX CIIOPOB, OCHOBHOM
IIPUYMHON TPYAOBBIX CIIOPOB ABASIOTCS IPOTUBOPeUYNsl MeXAy MHTepecaMy paOOTHUKA U
paboTogaTeas. B 3aBucMMOCTM OT IPpUYMH BO3HMKHOBEHMsI CIIOPBI MOKHO Pa3AeAnTh Ha TpU
TPYIIIBL:

Bo-nepsvix, criopsl 00 yAydllleHNMM YCAOBMII HaliMa, BKAIO4Yasl yBeAldeHUe 3apaOOTHON
I11aTbl, IIPeMUIA, ABIOT, IPOA0AXKUTEABHOCTY OTITYCKOB U YAydIlleHre OBITOBBIX YCAOBMIA.

Bo-6mopuix, ciopbl O COXpaHeHMUM CyIecTBYIOIIX YCAOBUII TPy4a, KOrda paboTogaTeab He
coraaceH ¢ TpeboOBaHMAMY PaOOTHUKOB.

B-mpemvux, 1opuandeckue Criopbl, BOZHMKAIOIINe U3-3a CAOXKHOCTEeI U IPOTUBOpeYMIi B
3aKOHOAATeAbCTBe MAM 13-3a He3HaHMs AU ITpeHeOpeKeHIsl ero TpeOOBaHMAMI CO CTOPOHEI
pyKOBOACTBa 1 paOOTHUKOB [7].

34ech XoTeaoch OBl OCTaHOBMUThCsA Ha Bompocax peraamentanuu B ITIK PK cpokos
IIOATOTOBKH AeAa K CyAeO0HOMY pa3dupaTeabCTBY, ITIOCKOABKY OHM ObLAM CyIIeCTBeHHO M3MeHeHBI
c npunsatueM Hosoro [TIK. Tak, ecan B I'TIK 1999 roga oTOT Cpok cocTaBasia ceMb pabodnx AHeit
CO AHS NPUHATIA UcKa cy4oM (cT. 167), To B ITIK on 6b121 yBeanuen 40 20 pabounx AHell co AH:
NPUHATUS MICKa B IIPOU3BOACTBO cya (cT. 164).

PaccMOoTpuM 5TO Ha KOHKPETHOM IIpuMepe — JOIYCTUM, MCK IIOCTYIINA B cy4, 24 ¢gespaas
2023 roaa, mocaeAHUM AHEM AAs TPUHATHUA UcKa OyaeT 3 mapta 2023 roga (T.K. 25, 26 dpeBpaas
- Hepaboune auuy, 27, 28 ¢gespaas, 1, 2, 3 mapra - padoune aun). OnpeseseHne o BO30YKAeHUN
Ipa’k4aHCKOIO JeAa BhIHeceHOo 3 MapTa, M TOr4a ke BhIHeCeHO ollpeJeleHne O II0AI0TOBKe JeAa.
Cyapeil HasHaueH cpok B 20 pabounx agHell Ha IIOATOTOBKY Jela, CPOK HaulHaeTcs 6 MapTa, a
Hepabounmu AHsaMu cantaiores 8, 11, 12, 18, 19, 21, 22, 23, 25, 26 u 27 mapTa. CpOK ITOATOTOBKI
Je/a 3akaHumBaeTcs 6 anpeas 2023 roaa.

[Ipy »TOM cCaeayeT TakKe y4yecTh IpoIledypHBle CPOKM B paMKax 00s3aTeAbHOTO
A0CyAe0HOTO yperyAnpoBaHUs TPYy40BOIO CIIOpa B COrAaCUTeAbHON KOMMUCCUN. JaHHbIe CPOKIU
npeaycMoTpeHsl HopMamn cT. 159 Tpyaosoro kogekca PK n cocrasasior 15 pabounx AHein co
AHsI ITI0AA4uM 3asABACHUS U OAUH MecsI] cyAeOHoro pasonupaTeabcTsa. Ecan 400aBUTh 9T CpoKH,
TO B pe3yAabTaTe IIpOllecC pa3pelleHns TOTO A MHOTO TPYAOBOIO CIIOpa 3aTsAruBaercs 0oaee
4yeM Ha TpU MecsIia.

Bcé »TO cBUAeTeABCTBYeT 0 HEOOXOAMMOCTY Pa3pabOTKM 445 OTAEAbHBIX KaTeTopuil e, B
TOM 4lICA€e U 4@/, BRITeKAIOIMX U3 TPYA0BBIX OTHOLIEHUI, OTA@ABHOI IIPpOLlecCyaabHON MOAAN
1o ux paspemrennio. Takasg Mogeab AO0AKHa HIpesycMaTpuBaTh YCKOPEHHOE pacCMOTpeHue
TakMX gea (B paMKaX YHPOIIIeHHOTO MAY IIPMKa3HOIO IPOM3BOACTBA), MCKAIOUAs M3AUIIHNIE
OI0pOKpaTIyecKye MpoIeAypsl. DTO ITO3BOAUT 00eCrednTh OOABIITYIO AOCTYITHOCTb ITPaBOCY AV
AAs TpaXkAaH U OpPTaHM3aIINIi, a TaK’Ke ITOBBICUT D(PPEeKTUBHOCTH CyAeOHOM 3aIUTHl UX IIpaB U
3aKOHHBIX IHTEPEeCOB.

Caeayer TakKe OTMeTUTh, YTO He BCe TpPYJ4OBble CIIOPbl MMEIOT MaTepuaabHyIO
COCTaBASIONIYIO, KOTOpasi OBl I103BOAMAA BCeM CIIOpaM, BO3HMKAIOIIMM M3 TPYAOBBIX
OTHOILIEHMI, COOTBETCTBOBATh KPUTEPUAM OTHECeHMS AeA K MaA03HauYUTeAbHBIM B IIOHMMaHUN
cratbu 267-2 TTIK. M3 ckasaHHOIO caeayeT BBIBOA, UTO Jdeda IIO CIIOpaM, BO3HMKAIOIIUM U3
TPYAOBBIX OTHOIIIEHII, MOTYT pacCMaTpuUBaThCs B IOPsAAKe YIIPOIIEHHOIO IIPOM3BOACTBA KaK
caMOCTOsITeAbHasl KaTeropus Aed.

CA0>KHBIN TEPMUH «CHOPbL, 603HUKAOULUE U3 MPYI0ELLX NPAGOONTHOULeHUTL» ABASIETCA POAOBBIM
IIOHATIIEM, KOTOpOe 00 beAMHsAeT pa3AMYHbIe BUABI TaKMX cClIOpoB. [Tpu 9ToM He Ka>KABIN 13 TaKMX
CIIOPOB MMeeT HKOHOMMYECKYIO (4eHeXKHYIO) COCTaBASIONIYIO, II0O9TOMY He3aBUCUMO OT IIeHBI
JICKa CIIOpbI, BO3HMKAIOIINe 13 TPYAOBBIX OTHOIIIEHII, HeAb3sl OTHECTU K Ma/A03HauMTeAbHBIM
AeaaM.

YrpoleHHOe IIpOM3BOACTBO MMeeT OCOOEHHOCTh - OTCYTCTBMe IIpeABapUTeAbHOTO
cyAeOHOTO 3acejaHns U BbI3oBa CTOpoH. OAHaKO Ha ®Tame IMOATOTOBKM Aela K PacCMOTPeHUIO
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U IpeABapUTEABHOM 3acejaHMM MOXHO Hauboaee D(PEPEKTUBHO HPUMEHUTL Mephl II0
yperyAnpoBaHnio KOH(PpANKTa ¥ IPUMUPEHNIO CTOpoH. ITosToMy moaaep>kmBaeTcs: IMO3UIINS
aBTOPOB, KOTOPbIE CYUTAIOT, YTO IIpegBapuTeAbHOe 3ace aHie B TPYA0BBIX CIIOPaX J40AYKHO OBITh
00s3aTeAbHBIM, TaK KaK OHO MpPeJOCTaBAseT peadbHble BO3MOXKHOCTU AASl YperyAupOBaHU:
criopa 40 cyaeOHoro pasoupareanctsa. CaegoBaTeabHO, CIIOCOD YIPOIIeHNs, TPeAA0KeHHbI
B ITIK, He IOAHOCTBIO YYUTBIBAET IPUPOAY U OCOOEHHOCTU AeA, CBA3aHHBIX C TPYAOBBLIMU
npasooTHoIeHuAMH. [TosToOMy HE0OX0AMMO BHEAPUTH OTAeAbHbIe IIpaBida PacCMOTPEHNs
TpyaoBbIx criopos B I'TIK, yunTeisas crieninuky Takmx CIiopos.

BoerBoabr

Taxkum o6pa3zom, Ha OCHOBaHMY ITPOBEAEHHOTO MCCAeA0BaHI MOXKHO cAeaaTh cAelylolne
BBIBOADI:

— yHIpolleHue nopsAka ¥ yCKOpeHue paspelieHus criopa IpeAcTaloT OAHUMU U3 TAaBHBIX
1eaell MOJAEPHU3ALUM TPakAaHCKOTO CyAOIPOM3BOACTa, OOeCHeuMBalOIIUX AOCTYIIHOCTD
IIpaBoOCy Ay, M CIIOCOOCTBYIOLIMX CHVDKEHMIO HarPy3KI Ha CyAbl;

— TpeACTaBAseTCs  HeOOXOAMMON — JaAbHelInass —IMOMyAsSpuU3alius  YIPOIIEHHOTO
IIpOM3BOACTBA 3a CYeT pacIIMpeHMs IepedHsl KaTeropuil rpa’kgaHCKUX Ael, MOoAAeXKallyxX
00s3aTeAbHOMY PacCMOTPEHUIO U paspelleHnIo B TaKoil popMme;

—IIPUMEHNUTeABHO K TPYAOBBIM CITOpaM HEOOXOAMMO IIPpeAyCMOTpeTh 00.1ee KOPOTKIe CPOKI
paccMOTpeHNsI CKOB B CyJe, a TaKXKe 445 X A40CyAe0HOro yperyanposanus. TakKe BO3MOXKHO
BBeJeHMe CIelalbHBIX IIpOoleAyp, HallpaBAeHHBIX Ha COKpallleHle CPOKOB PacCMOTPeHNs Jea
B 3aBMICUMOCTM OT MX OTPacAeBOl KaTeropuu;

— IpegBapuTeabHOe cyJeOHOe 3acejaHye II0 TPYAOBBIM CIIOpaM B YIIPOIIEHHOM
IIpOM3BOACTBE HEOOXOAMMO, TaK KakK IO ®TUM JedaM CyThb CIIOpa M IIO3UIIUMU CTOPOH
NPOsICHAIOTCA MMeHHO B cyJe. IlpeasapureapHoe cyseOHOe 3acejaHue IIPU3BAHO BBIIBUTD
BasKHBIE 0DCTOATeAbCTBA, KOTOPBIe He OTpakeHbl B IIPeACTaBAE€HHBIX Cyay AOKyMeHTaxX, 4To, B
CBOIO OuepeAb, MOKeT MUHUMU3UPOBATh CyAeOHbIe OIINOKIN.

Crenmduka pasAMyHBIX KaTeropuii Jea, paccMaTpUBaeMbIX B paMKaX TIpakKAaHCKOTO
CyAOIIPOM3BOACTBA, TpeOyeT ydeTa 9TOM criel[upUKM 1 BHeCeHIsI CBOeBPeMeHHbIX KOPPeKTUPOBOK
B IIpolleccyaabHOe 3aKOHOJaTeabcTBO. Kakgas Kareropus gea MMeeT CBOM OCOOEHHOCTU U
He KO BCeM M3 HMX IIPMMEHMMBI OOIMe, yCTOsBIINeCs IpolieccyalbHble CTaHAApTHL. /i000e
3aKOHO/JaTeAbHOe HOBIIIECTBO IIOKa3blBaeT YPOBEHb CBOel peAeBaHTHOCTM, OHO Bcerja JaeT
cootBeTcTBYIINII dPPext. DT0T dPPeKT MOXKeT MO3UTUBHBIM AU HeraTUBHBIM. B mepsom
cAydae eMy JaeTcsl COOTBeTCTBYIOIIasl OlleHKa CHeljMaAucTaMU-IIpakKTUKaMi ¥ yJadHas
IIpaBoBas MOAeAb pa3BuBaeTcs Jaabliie. Bo BTopom — o1 He orrpasasiiieli cebs ITpaBOBOM MO AN
OTKaspIBaIOTCA. Jeaa 1o TPyAOBBIM CIIOpaM OBIAM M OCTAIOTCS B psAy Hambo.aee CAOXKHBIX Aed,
KOTOpbIe II0 XapaKTepy 3asBAseMbIX TpeOoBaHUII M O00beMy AOKa3aTeAbCTB He ITOXOXKM Ha
JAeJa MHBIX KaTeropuii. 3asauell 3akoHOAaTeAs sIBAsSeTCs o0ecreynTn yyer 0OCODEHHOCTe DTO
KaTeropum CyAeOHBIX CIIOpOB, KOTOphle BCerJa 3aTparubaloT IIpaBa U 3aluijaeMble 3aKOHOM
VHTepechl BceX KaTeropuii pabOTHMKOB.
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XKekezaereH caHaTTapAbl KapayAbIH IIPOIIECTiK epeKIeaikTepi

Anparna. Makadada asaMaTTBIK iCTepAiH >KeKeJereH cCaHATTapblH KapayAblH ic SKYyprisy
epeKIlleJiKTepiHe 3epTTey KYPridiaai. AsaMaTTBIK COT iCiH >XKXYypridyde KapaadaTbhlH icTepdiH apTypai
CcaHATTapBIHBIH epeKIlIeAiKTepi asaMaTThIK JayAapAbl YaKBITBIABI JKoHe 9/4iA IIenryAi KaMTaMachl3 eTy
YLLIiH 3aHHaMara epeKlIle Ha3ap ayJapy4bl JKoHe gep Ke3iHje e3repicTep eHri3iay Ka’KeTTidiri TybIHAaAbL.
AszamaTTBIK dayAapAbl eIy iH KYKBIKTBIK MeXaHI3Mi OeAariai eki 91eMeHTTiK HeTidge Kypblaadbl: COTKA
AeVIiHTi/COTTaH THIC, COTTHIK HerizAe. by KaparaitbiM epekeHi e1eMey coTTapAbl IIaMajaH ThIC icTepre
JKYKTeAyiHe oKeleai, Oy oaapAbIH >KYMBICBIHBIH callachblHa Kepi bIKIaa eTedi. Makaaaga acipece eHOex
JAayaapblH Kapay MaceleaepiH 3epTreyre epekie koHia 0eaineai. 2015 sxwrarsr 31 xaszanaa Kasaxcran
Pecrry0amkachiHbIH >KaHa A3aMaTTHIK ITPOIIeCCTiK KOAeKCi KaOblAaHFaH Ke3 e aliTapAbIKTall e3repicrepine,
icTepai coT TaAKblAayblHa AalibIHAAy >KoHe Kapay MepaiMaepi Maceaeci KOHiA ay4apblAblll, SKaH->KaKThI
ampiarad. Kasipri Tagga azamMaTTBIK IPOIECCTIK KOAEKCiHAe KeATipiareH azaMaTThIK JayJdapAabl IIeIryai
OHallAaThLAFaH ic >KYprisy TopTibi eHOeK KaThlHacTapblHaH TYBIHAQWTHIH dayJap icTepiHiH cuIaThl MeH
epeKIIleAiKTepiH TOABIK ecenkKe aAbHOalAbl. MaKaaaHbIH KOPBITEIHABICEI OOMBIHINA iCTepaiH >KeKeaereH
caHaTTapHl YIIIiH, aTall aifTkaHja eH0eK KaTblHacTapbIHaH TYBIHAANTHIH icTep OOMBIHINA 0AapAbI NIy AiH
JKeKe ic JKyprisy yAariciH osipaeyre OarpITTaafaH YCBHIHBIMJAAp CUIaTTaAfaH. ATan aliTKaHAa, eHOex
JAayadapbplHAa icTi KapayAblH KbICka MepsiMAepiH KapacTblpyra 004aTbIH TYKBIPBIMAApP KeATipiareH.
Congait-aK 04apablH cadaAblK CaHaThIHA Kapail ictepai xapayabl KeAeAAeTy YIIiH apHaiibl paciMaepai
eHrizyre 604aApbl.

TyiitiH ce3aep: asaMaTTHIK IIPOIIECC, a3aMaTTHIK icTep caHaTTapbl, eH0eK AayAapbl, OHallAaThlAFaH ic
JKYPTi3y, a3aMaTTHIK iC XKYPIi3y TeTiri, coTTapra KyYKTeMeHi a3aiiTy.
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!Magsut Narikbayev University, Astana, Kazakhstan
?Astana International University, Astana, Kazakhstan

Procedural features of consideration of certain categories

Abstract. The article conducts a study of the procedural features of the consideration of certain
categories of civil cases. The specifics of various categories of cases considered in civil proceedings require
special attention and timely changes to the legislation to ensure timely and fair resolution of civil disputes.
It has been determined that the legal mechanism for resolving civil disputes is built on a well-known
two-element basis: pre-trial/extrajudicial, judicial. Ignoring this simple rule leads to overloading of courts,
which does not contribute to the quality of their work. Special attention is paid to the study of issues of
consideration of labour disputes. The problem of the timing of preparation and consideration of cases,
which was significantly changed when the new Civil Procedure Code of the Republic of Kazakhstan
was adopted on October 31, 2015, is disclosed in detail. The method of simplifying the resolution of civil
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disputes presented in the Code of Civil Procedure does not fully consider the nature and characteristics of
cases of disputes arising from labour relations. As a result of the article, recommendations are proposed
aimed at developing for certain categories of cases, in particular cases arising from labour relations, a
separate procedural model for their resolution. Specifically in labour disputes, it seems possible to provide
for shorter terms for consideration of the case. It is also possible to introduce special procedures to expedite
the processing of cases depending on their industry category.

Keywords: civil procedure, categories of civil cases, labour disputes, simplified proceedings, civil
procedure mechanism, reducing the burden on the courts.
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Problems of implementation by insurers of the right of recourse
to the person who caused the damage

Abstract. The authors of this article analyze the current legislation in the field of civil liability
insurance of vehicle owners in terms of the use of the insurers’ right of recourse to the person
who caused the damage. Article 28 of the Law “On Compulsory Insurance of Civil Liability
of Vehicle Owners” dated July 1, 2003 regulates the recovery of insurance payment by way of
recourse (regress claims). Analysis of the practice of implementation by insurers of this right
in court has revealed some shortcomings and imperfections of the Article 28 of the Law under
consideration. As a result, the authors of the article offer recommendations for improving the
rules governing the relations associated with the implementation by insurers of their right of
recourse to the insured (insured).

The introduction of the institution of compulsory insurance of civil liability of vehicle owners
has significantly reduced the burden on the judicial system in terms of disputes on recovery of
damage caused as a result of a traffic accident. However, in the judicial practice on this type of
insurance, many questions arise. The recommendations in the article are based on the results of
court disputes involving the author of the article.

Keywords: compulsory insurance, vehicle owners, civil liability.
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Introduction

Insurance of civil liability of vehicle owners is one of the types of compulsory insurance in
the Republic of Kazakhstan. Relevant relations are regulated by the special Law “On Compulsory
Civil Liability Insurance of Vehicle Owners” of July 1, 2003 (hereinafter the Law) [1].

Object of compulsory civil liability insurance of vehicle owners is property interest of an
insured person. Property interest of the insured is associated with the obligation established
by the civil legislation of the Republic of Kazakhstan to compensate for harm caused to life,
health and (or) property of third parties, as a result of operation of a vehicle (source of increased
danger) [2].

In judicial practice, as noted by judges, a large proportion of cases on claims of insurance
companies to policyholders on the recovery of insurance payment by way of recourse (recourse
claims) [3].

The analysis of judicial practice and analysis of the activities of insurance organizations will
allow to identify problems in the current legislation and to develop recommendations for their
elimination.
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Research methodology

The methodology of the study is a set of approaches and methods, which in their interaction
are designed to most accurately contribute to the analysis of the problems of insurance legislation
of the Republic of Kazakhstan. The main methods of legal research in writing this article were
methods of legal analysis and the comparative legal method, which allowed to conduct a study
of the practice of application of insurance law.

The normative comparison allowed to make conceptual conclusions about the characteristics
of insurance law norms and the position of insurance law in the system of Kazakhstani law.

The concrete sociological method made it possible to collect, process and analyze the
practical material of judicial practice.

The study includes the systematization of results and the formation of scientific proposals
for improving insurance legislation. The results of judicial practice of realization by insurers
of the right of return claim to the insured (insured), and also proposals on optimization of the
normative-legal mechanism of regulation of the corresponding relations are systematized.

Discussion

The right of claim back to the person who caused the damage is regulated by Article 28 of
the Law [1, Article 28]. Paragraph 1 of Article 28 defines an exhaustive list of cases of the insurer’s
return claim to the insurant (insured) within the amount paid.

However, based onthejudicial practice of applying Article 28 of the Law for theimplementation
of the insurers’ right of recourse to the insured (insured), we believe that the current 28th article
of the Law requires improvement. Let us outline a number of joint recommendations with
company management aimed at improving the current Law and, accordingly, increasing the
effectiveness of insurance services in Kazakhstan.

As practice shows, the greatest public danger is represented by driving while intoxicated,
transport accidents committed by such persons often lead to serious consequences, causing
harm to health and death. In our opinion, it is necessary to make an addition to subparagraph 2)
of paragraph 1 of Article 28 of the Law under consideration. The addition of this subparagraph
“the civil liability of the insured (insured) occurred as a result of driving a vehicle in a state of
alcoholic, narcotic or substance abuse” [1] with the following expression “either the fact of the
use of a psychoactive substance (substances) by the insured (insured) has been established, or
the insured ( the insured) has not complied with the requirement of the Road Traffic Regulations
of the Republic of Kazakhstan [4] to prohibit the driver from consuming alcoholic beverages,
narcotic or psychotropic substances after a traffic accident in which he is involved” will reduce
the cases of psychoactive substance use by drivers and minimize serious consequences, and will
also allow to stop illegal attempts of persons to avoid the liability provided for by law, including
the satisfaction of the right of the insurer’s return claim.

The need for this addition is due to the fact that in practice there are cases when a person,
driving a vehicle while intoxicated, committing an accident and causing damage, without waiting
for the police, deliberately, in the presence of witnesses drinking alcohol. Upon the arrival of
the police officers, the said person falsely testified that he was driving sober, and that he had
consumed alcohol after the accident, because he was agitated. Subsequently, the court, due to
the lack of evidence of a person driving a vehicle in a state of intoxication, that is, a violation
provided for by part 3 of Article 608 of the Code of the Republic of Kazakhstan on Administrative
offenses [5], is forced to impute to the culprit “failure by the driver of the duties provided for by
the legislation of the Republic of Kazakhstan in the field of road traffic ...” in part 1 of Article
611 of the Code of the Republic of Kazakhstan on Administrative offenses [5, part 1 of Article
611]. As a result of the application of this article to the offender, the insurer has no grounds for
returning the insurance payment.

The next point to which we would like to draw your attention is subparagraph 4) of
paragraph 1 of Article 28 of the Law. The wording of this subparagraph reads: “in the course of
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court proceedings it was established that the insured accident was caused by technical defects
of the vehicle, of which the insured (insured) knew or should have known”. In this wording,
the expression “it was established during the trial” means that the norm can only be applied
to insured events that occurred as a result of technical malfunctions of the vehicle, which were
established during the trial. However, there are cases when, as a result of a traffic violation by a
person, which negligently caused moderate harm to health [6, subpar. 12) Art. 3] of a person, the
criminal case may be terminated at the stage of pre-trial investigation (after reconciliation of the
parties), during which a technical malfunction of the vehicle that occurred before the accident
should be established.

Such cases do not fall within the scope of the norm in question. Therefore, we propose that
the phrase “in the course of the trial it was established” be excluded from the rule.

Further, the expression “knew or ought to have known” in the wording of subparagraph
4) of paragraph 1 of Article 28 of the Act, implies the imputation of knowledge of the presence
of the malfunction of the vehicle. The fact that the insured (the insured) “knew or should have
known” is impossible to establish, much less prove. Failure is most often possible to establish by
carrying out a special study. However, often with the connivance of the body that initiated the
case of an administrative offense, the court that considers it, such a study is not appointed. The
court does not investigate the circumstances of the malfunction, whether the person who caused
the accident knew about it or not, the “judicial act” only describes the event of the accident,
such as “...driving a car of the brand ... allowed the wheel to fly out, which collided with the car
behind the moving car, resulting in material damage ...”.

At the same time, according to the Regulatory Resolution of the Supreme Court of the
Republic of Kazakhstan dated 06.10.17 No. 8 “On judicial practice in disputes arising from
insurance contracts” [7], evidence that the insured event occurred due to technical malfunctions
of the vehicle, about which the insured (the insured) knew or should have known, are provided
to the court by the insurer.

Given that the insurer is not involved in the investigation of the circumstances of an
accident either at the stage of initiating a case on an administrative offense or at the stage of its
consideration, if there is the above “judicial act” “on a wheel that has flown out”, at the claim
of the insurer for the return of the insurance payment made, the court, in the insurer refuses to
satisfy the right of a return claim, since the very fact of a wheel falling out is not recognized as
a technical malfunction, since this circumstance is only a consequence of a possible technical
malfunction, for example, loosening of the fixing bolt or its absence, which the court or body
considering the case of an administrative offense did not investigated.

Note, the current wording of the basis of the right of recourse allows a dishonest driver
or owner of the vehicle, in the process of driving on the road to allow the wheels and other
mechanisms (elements) to fall out of the driven vehicle, thereby causing harm to other road users
and not be liable to them financially, which leads to a sense of impunity and ineffectiveness of
the Law.

On the basis of the foregoing, we consider it expedient to set forth subparagraph 4) of
paragraph 1 of Article 28 of the Law in the wording “insured accident occurred due to failure of
the insured (insured) to ensure reliability of the operated vehicle, including its serviceability”,
excluding expressions which complicate or even make it impossible to apply this norm in practice.
The wording “reliability” included in the subparagraph follows from paragraphs. 2) paragraph 3
of the Rules for the technical operation of motor vehicles, approved by the Order of the Minister
for Investment and Development of the Republic of Kazakhstan dated April 30, 2015, No. 547 [8].
According to the Rules, “reliability is the technical condition of units, assemblies and parts of a
motor vehicle, ensuring the performance of specified functions, maintaining performance within
the established limits, under specified operating modes and operating conditions, maintenance,
repair and storage”.

Thus, the proposed change is caused by law enforcement practice, is fully consistent with
the requirements of the legislation in the field of traffic and vehicle operation. Moreover, this
change will increase the effectiveness of the Law and will contribute to road safety.
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Along with the above, subparagraph 7) of paragraph 1 of Article 28 of the Law also requires
improvement based on law enforcement practice. When the court considers a case on violation
of traffic rules, the wording of this paragraph “the person driving the vehicle fled the scene of
the traffic accident” prompts the court, when issuing a decision in the case of an administrative
offense, to illegally re-qualify the actions of the guilty person from “leaving the driver in violation
of the Rules of the Road [ 4] the scene of a traffic accident” under part 2 of Article 611 of the Code
of Administrative Offenses of the Republic of Kazakhstan to part 1 of the same article “failure
by the driver to fulfill the obligations stipulated by the legislation of the Republic of Kazakhstan
in the field of traffic, in connection with a traffic accident in which he is a participant” [5 | on
the basis of the lack of intent of the perpetrator to escape from the scene of an accident. Thereby
the court, in the interests of the guilty person, excludes the possibility of the insurer to apply the
right to reverse the claim due to non-recognition of the person guilty under Part 2 of Article 611
of the Code of Administrative Offenses of the Republic of Kazakhstan [5] and lack of evidence
from the insurer of the intent of the person to escape from the scene of the accident.

Consider the following. The right of a claim against the person who caused the harm arises
from the insurer who made the insurance payment, in accordance with subparagraph 8) of
paragraph 1 of Article 28 of the Law, if “a person driving a vehicle and sent for examination
to establish the fact of using a psychoactive substance and being intoxicated, without good
reason, such an examination did not pass” [1, p. 8) subparagraph 1 of Art. 28]. Moreover, we note
that subparagraph 6-1 of paragraph 2 of Art. 16 of the Law of the Republic of Kazakhstan “On
Compulsory Insurance of Civil Liability of Vehicle Owners” directly provides for the obligation
of the insured to immediately undergo a medical examination to establish the fact of using a
psychoactive substance and being intoxicated when a traffic accident occurs.

However, in practice, there are quite often cases when traffic police officers, when registering
a traffic accident, do not issue directions to road accident participants for examination. In such
cases, the wording contained in the norm under consideration “and directed for examination”
allows unscrupulous drivers to avoid liability for the return of the insurance payment made. As
a rule, persons avoiding the examination are under the influence of alcohol or drugs, which is
recorded by ambulance doctors who go to the scene of an accident. The courts, when considering
administrative materials to confirm the fact of intoxication, accept only conclusions issued in
accordance with the Rules for conducting a medical examination to establish the fact of the
use of a psychoactive substance and the state of intoxication [9], as well as subsequently when
considering civil claims. In other words, in the absence of an examination report issued in
accordance with these Rules, it is impossible to confirm the fact of alcoholic or other intoxication.

Therefore, we consider it appropriate to strengthen the obligation of the insured in the event
of a traffic accident to immediately undergo a medical examination to establish the fact of using
a psychoactive substance and intoxication, provided for in subparagraph 6-1 of paragraph 2 of
Art. 16 of the Law of the Republic of Kazakhstan “On Compulsory Insurance of Civil Liability
of Vehicle Owners”. For this purpose, we propose to change the wording of subparagraph 8) of
paragraph 1 of Article 28 of the Law to read as follows: “a person driving a vehicle has refused to
undergo an examination to establish the fact of the use of a psychoactive substance and the state
of intoxication or has failed such an examination without a valid reason”. The proposed wording
of subparagraph 8) of paragraph 1 of Article 28 of the Law will ensure effective application of
legal mechanisms of consciousness and responsibility among drivers along with responsibility
for failure to comply with the law.

Analysis of the practice of insurance legislation shows, in particular Article 28 of the Law
regulating the right of recourse to the person who caused the damage, that paragraph 1 does not
provide all cases of possible recourse to the person who caused the damage, when such person
is the driver of the vehicle through whose fault the accident occurred.

We are referring to cases where the driver of the vehicle allows spontaneous movement of
the vehicle, as a result of which causes significant damage to other road users. Note that the
obligation of the driver not to leave the vehicle without taking measures to exclude spontaneous
movement of the vehicle is regulated by paragraph 2.1.3 of the Rules of the Road [4].
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We consider it necessary to draw attention to the fact that taking measures to keep the
vehicle stationary using the hand or parking brake in the situation of parking or briefly leaving
the vehicle is a basic knowledge and mandatory action for a person allowed to drive a vehicle.

However, often drivers do not comply with the prescribed obligation, allow the vehicle to
move spontaneously, thereby causing significant damage to other road users, which the insurer
must compensate. By knowingly violating this requirement of the rules of the road, the driver
is certainly aware that the allowed violation may be followed by harmful consequences for
other road users, to which he is indifferent. At the same time, the unscrupulous driver hopes to
compensate for the damage caused at the expense of the insurance company. In this regard, we
consider it necessary to amend the Law on the basis of the right of recourse and to supplement
paragraph 1 of Article 28, subparagraph 9). We propose the following wording of this sub-
paragraph: “the insured event occurred as a result of spontaneous movement of the vehicle”.

Results

As a result of research of judicial practice and activities of insurance organizations on
application of Article 28 of the Law, the following changes and additions to the mentioned
Article are suggested:

1) to supplement subparagraph 2) of paragraph 1 of Article 28 of the Law with the following
expression “or the fact of use of psychoactive substance(s) by the insured (insured) is established,
or the insured has not fulfilled the requirement of the Traffic Rules of the Republic of Kazakhstan
on prohibition to use alcoholic drinks, narcotic or psychotropic substances after a road traffic
accident in which he was involved”;

2) to amend the wording of subparagraph 4) of paragraph 1 of Article 28 of the Act as
follows: “the insured event occurred due to a failure of the insured (insured) the reliability of the
vehicle operated, including its serviceability”;

3) to amend the wording of subparagraph 7) of paragraph 1 of Article 28 of the Law as
follows: “the person driving the vehicle has left the place of the road traffic accident, to which he was a
participant (if it was not related to the provision of medical assistance to the injured person)”;

4) to amend the wording of subparagraph 8) of paragraph 1 of Article 28 of the Law to read
as follows: “a person driving a vehicle refused to undergo examination to establish the fact of
use of a psychoactive substance and the state of intoxication or failed such examination without
a valid reason”;

5) to supplement paragraph 1 of Article 28 with subparagraph 9) “the insured event occurred
as a result of spontaneous movement of the vehicle”.

Conclusions

Thus, as a result of the conducted research of court practice related to the claims of insurance
companies to insured persons for recovery of insurance compensation by way of recourse (regress
claims), as well as of analysis of norms of current legislation governing relations connected with
compulsory insurance of civil liability of vehicle owners, certain drawbacks of Article 28 of the
Law governing the procedure of realization by insurers of the right of recourse against a person
who caused damage have been revealed. Analysis of the activity of insurance organizations,
in particular the insurance company JSC “Insurance Company Eurasia”, along with the study
of judicial practice, allowed to develop recommendations to improve Article 28 of the Law. We
hope that the recommendations set out in this article will be implemented, which will affect the
effectiveness of the application of Article 28 of the Law. In other words, the relations related to
the right of recourse to the person who caused the damage will be improved.
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CakTaHABIPYIIbIAaPABIH 3UsH KeATipreH ajaMfa Kepi Taaar KOIO KYKBIFBIH iCKe achIpy
Maceaeaepi

Anaatna. Ocsbl OaIlThIH aBTOpPAaphl CaKTaHABIPYIIBLAAPADBIH 3MSTH KeATipreH agaMra Kepi Tadarn Koo
KYKBIFBIH I1aliJaAaHysl Oeairinge Keaik Kypaajapsl MeAepiHiH a3aMaTTHIK-KYKBIKTHIK >KayallKepIIidiria
CaKTaHABIPY caJachbIlHAArbl KOAJAHBICTAFbl 3aHHaMara Taagay >Kypriseai. 2003 >xprarsr 1 miageaeri
«KOJiK Kypaaaapsl MeAepiHiH a3daMaTTLIK-KYKBIKTBHIK >KayallKepIIiAiriH MiHAETTI caKTaHABIPY TypaAbl»
3aHHBIH 28-6a0bI Kepi Tadall (perpeccusAblK TalanTap) TOpTiOiMeH caKTaHABIPY TOAeMiH OHAIpiN aayAbl
peraamentreiiai. CaxraHABIPYIIbLAAPABIH COTTA OCBI KYKBIKTHI iCKe achIpy TaKipuOeciH Taajay 3aHHBIH
28-6a0ObIHBIH KelIOip KeMIIiAikTepi MeH KeMIIliAiKTepiH aHbIKTayfa MYMKiHAiK Oepai. HoTiokecinae makaaa
aBTOpAaphl CaKTaHABIPYIIbLAAPALIH CaKTaHYIIbIFa (CaKTaHALIPLIAYIIbIFa) Kepi Tadall KOIO KYKBLIFBIH
icke acpIpybIHa OallaaHBICTBI KaTBIHACTapAbl PETTENTiH HOpMaJdapAbl KeTiaAipy OOMBIHINA YCBIHBIMAAP
YCBIHADL.

Keaik kypaasapbl mesepiHiH a3aMaTTBIK-KYKBIKTBIK >KayalKepIIidiriH MiHAeTTI caKTaHABIPY
MHCTUTYTHIH CaKTaHABIPY 3aHHaMacblHa €HTi3y >K0A-KOaAiK OKMFachl cadjapblHaH KeATipiaTeH 3adaa/bl
©HAIpill aay Typaasl JayAapAbl Kapay OeAiriHae coT >KylieciHe JKYKTeMeHi aliTapAbIKTall a3aifTTeL. Aaarija,
CaKTaHABIPYABIH OCBI Typi OOMBIHIIIA COT ITPaKTUKAChIHAA 941 e KOIITereH 4ayAbl Maceaelep TybIHAAMADL.
«Keaik Kypaagaps! neaepiHiH azaMaTTHIK-KYKBIKTBIK >KayallKepIIidiriH MiHAeTTi caKTaHABIPY Typaab»
3aHHBIH 28-0a0biHa e3repicTep MeH TOABIKTHIPYJAap €HTi3y TypaAbl YCBIHBIMAAp MaKaJa aBTOPBIHBIH
KaThICybIMeH OOAFaH COT AayAapBIHBIH HoTU KeAepi OOMbIHIA HeTi3AeATeH.

Tyiin ce3aep: MiHAeTTI caKTaHABIPY, KOAiK KypaadapblHBIH Meadepi, aszaMaTTBIK-KYKBIKTBIK
>KayallKepIigik.
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IIpoGaembl peaan3anyy CTpaxoBIIMKaMH IIpaBa OOpaTHOTO TPpeOOBaHNA K AMILY,
OPUYVHUBIIEMY Bpea

AnHoTanus. ABTopaMy HacTOsAIIIeN CTaTbyl IIPOBOAMTCA aHaAU3 AeICTBYIOIIero 3aKoHOAaTeAbCTBa
B 00JacTM CTpaxOBaHMs I'Pa’kAaHCKO-IIPABOBO OTBETCTBEHHOCTU BAaAeAblieB TPAaHCIOPTHBIX CPeACTB
B YacT! MCIIOAB30BaHM:I CTPaXOBIIMKaMM IIpaBa OOpaTHOrO TpeOOBaHM: K AUILY, IPUYMHUBIIEMY
Bpea. Crarpsa 28 3akoHa «O0 00s13aTeAbHOM CTPaXOBaHMIU TIPa’kAaHCKO-IIPABOBOM OTBETCTBEHHOCTU
BAaJe/blleB TPaHCIIOPTHBIX cpeAcTB» oT 1 mioas 2003 rosa peraaMeHTHpPYeT B3bICKaHME CTPaxoBOIL
BBITLAATEI B ITIOpsAAKe 0OpaTHOTO TpeboBaHms (perpeccHsle TpeOoBaHMs). AHAAM3 TPAKTUKA peaan3alinu
CTpaxoBIIMKaMI AaHHOTO IIpaBa B CyJe I03BOANA BBIABUTH HEKOTOpPble HeJOCTaTKM 1 HeCOBepPIIeHCTBO
paccMmaTpuBaeMoli ctaTey 28 3akoHa. B pesyaprare 9TOro aBTOpaMu craThi IpeAA0KeHbl peKOMeHAaIum
I10 COBEPIIIeHCTBOBAHNIO HOPM, PeryAUpPYIOIINX OTHOIIIEHN:], CBsI3aHHbIe C peaan3aliyiell CTpaxoBIIKaMu
CBOETO IIpaBa 0OpaTHOTO TpeOOBaHMUsI K CTpaxoBaTeAlo (3aCTpaxOBaHHOMY).

BBeaenne wmHCTUTYTa 00A3aTEABHOTO CTPaxOBaHMS I'Pa’kAaHCKO-IIPaBOBOM OTBETCTBEHHOCTU
COOCTBEeHHMKOB TPaHCIIOPTHBIX CPEACTB B CTPax0BOe 3aKOHOAATeAbCTBO CYIeCTBEHHO CHU3MAO HATrPy3Ky
Ha Ccy4e0HYIO CCTeMY B 4acT! PacCMOTPEHNs CIIOPOB O B3bICKaHUM yIlepOa, IPUYMHEHHOTO B pe3yabTaTte
AOPO>KHO-TPaHCIIOPTHOrO rpouciiectsust. OgHako B cyAeOHOI ITpakTUKe 110 AaHHOMY BUAY CTPaXOBaHMs
BCe ellle BO3HMKaeT MHOI'O CIIOPHBIX BOIIPOCOB. PexomMeH alny o BHeceHNM M3MeHeHNiT U AOTI0AHeHUI B
crartpio 28 3akoHa OOOCHOBAHEHI 110 pe3yabTaTaM CyAeOHBIX CIIOPOB C yJacTueM aBTOPOB CTaTbI.

Karouesnle caoBa: oOs13aTeabHOe CTpaxoBaHIie, BAajeAbIlbl TPaHCIIOPTHBIX CPeACTB, TPakKAaHCKO-
IIpaBOBasl OTBETCTBEHHOCTD.
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the field of medicine in the era of globalizing international law

Abstract. Today, artificial intelligence should be considered as one of the integral parts of
human life, which is directly interconnected with new trends in the development of information
and communication technologies in the life of society. The main difficulty in the study of
artificial intelligence is its complexity, since the use is carried out at the junction of several
areas of knowledge, which should include international law.

The problems under consideration have not lost their relevance at the present time. In order to
compare different legal systems within the framework of this study, it is proposed to analyze
the norms of international law in order to establish the best model for possible adaptation of the
legal norms of different states and bring them to a common denominator.

Many states note as one of the priority tasks the legal regulation of artificial intelligence
and its use in various spheres of society, including in the field of healthcare. This task has
Qained increased urgency, including in connection with the development and spread of a
new coronavirus infection, which further intensified the penetration of information and
communication technologies into the everyday spheres of society, which was implemented,
among other things, through the introduction of artificial intelligence technologies.
Keywords: artificial intelligence, international law, medical law, international legal requlation.
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Introduction

The development of information and communication technologies in modern society
contributes to the solution of many problems that face the modern state. Technological
solutions, techniques and methods, interconnected with the capabilities of artificial intelligence,
are widely introduced into many areas of public life. Thus, according to experts, thanks to the
introduction of artificial intelligence methods, by 2024 there will be a significant growth in the
global economy, which will amount to at least 1 trillion US dollars. The versatility of artificial
intelligence technologies can make it possible to integrate almost any area of human life. Thus,
by 2030 it is planned to introduce unmanned vehicles, digital assistants, automated methods of
providing first aid, etc.

Therelevance of artificial intelligence as one of the areas of modern scientific and technological
progress is explained by its wide possibilities and prospects for application in various fields
of scientific knowledge, including medicine and pharmaceuticals. The introduction of artificial
intelligence methods in practical medicine has a positive effect, since it reflects trends in the
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realization of the right to health care and the receipt of high-quality and affordable medical care,
provided and guaranteed by the norms of the Constitution of the Republic of Kazakhstan and
the norms of international law.

Methodology

The current research work includes a number of analyzes of the laws and regulations of
different countries and international organizations in the field of the use of artificial intelligence
in healthcare.

The study used various research methods, including comparative legal analysis. The use of
a comparative approach helped to identify the reasons for choosing this approach and to identify
the benefits of comparing laws from different jurisdictions or time periods, for example, to find
common ground or to find best practices and solutions. The comparative method helped to better
understand our home jurisdiction by analyzing how other jurisdictions deal with the same issue.
This method can also be used as a critical analytical tool to identify specific features of a law. The
disadvantage of this method is the difficulty of finding materials from other jurisdictions.

Discussion

The digitalization of all sectors of the economy and public life has become a social trend
that has required appropriate legal regulation, including in the field of improving the norms of
international law. The new coronavirus infection (COVID-19) also required significant decisions
in the development of information and communication technologies, since, through the use of
artificial intelligence, methods began to be developed to counter the spread of COVID-19 and
other new possible pandemics [1].

The rapid development of coronavirus infection, combined with its high mortality, has
demonstrated an insufficient level of effectiveness of the human health protection system,
especially during the first months of the spread of the infection, which made it possible to use
artificial intelligence as a method of predictive analytics. Thus, data obtained through analysis
can be used to build a predictive retrospective model that allows you to answer the question:
“What can happen?” when certain conditions are met. At the same time, the use of the model
under consideration makes it possible to evaluate the effectiveness of certain managerial
decisions made at various levels in order to assess possible scenarios for the spread of diseases,
the burden on medical organizations, the need for medicines, etc. The use of artificial intelligence
as a method of predictive clinical analytics allows answering the question about the dynamics of
the spread of the disease in a particular patient [2].

Despite the noted widespread cases of the use of artificial intelligence, the problem of legal
regulation of the use of artificial intelligence remains the most problematic area.

Accordingly, the relationship between artificial intelligence, medical care and fundamental
rights and freedoms of citizens is obvious. Thus, the right to receive medical care is a key
constitutional right guaranteed to any citizen and inviolable, regardless of his social, age, gender
and other differences. Already today, artificial intelligence systems in the medical field are one of
the most promising areas. Thus, the use of artificial intelligence in the diagnosis and prescription
of treatment can reduce the risk of medical error by up to 70%.

So far, there are no multilateral international treaties — conventions adopted at the level of
the United Nations, which would fix universally binding provisions regarding the regulation of
artificial intelligence on a global scale. The creation of norms of international law of a universal
nature, the effect of which would extend to all states of the world, is still ahead. Only separate
documents have been adopted that contribute to the formation of the foundations of international
legal regulation in the field of artificial intelligence and are advisory in nature, that is, there is
legal regulation in the form of “soft law”, but the number of such documents is increasing.
And those documents that directly affect the legal regulation of Al systems in medicine and
healthcare have been adopted over the past few years [3].
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Thus, at the UNESCO level in 2021, the first global standard on artificial intelligence was
adopted. The UNESCO Guidelines on the Ethical Aspects of Artificial Intelligence consider
artificial intelligence as a technological system capable of processing data and information in a
manner resembling intelligent behavior, typically including aspects such as reasoning, learning,
recognition, prediction, planning and control. This recommendation has a separate chapter on
health and social well-being. Thus, Member States are encouraged to strive to use effective Al
systems to improve human health and protect the right to life, including to mitigate the impact of
disease outbreaks, building and maintaining international solidarity in the fight against global
health risks and uncertainties, and to ensure the deployment of systems Al in healthcare must
comply with international law and their human rights obligations. Also, Member States are
encouraged to pay particular attention to the regulation of prediction, detection and treatment
decisions for healthcare in Al applications by: (a) providing oversight to minimize and mitigate
bias; (b) ensuring that the professional, patient, caregiver, or service user is included on the
team as a “domain expert” at all relevant stages of algorithm development; (c) giving due
consideration to confidentiality due to the potential need for medical surveillance and ensuring
compliance with all relevant national and international data protection requirements; (d)
providing effective mechanisms to ensure that those whose personal data is analyzed know
and give informed consent to the use and analysis of their data without hindering access to
health care; (e) ensuring people are cared for and the final decision on diagnosis and treatment
is always done by people, recognizing that Al systems can also help in their work; (f) ensure
that Al systems are reviewed by an ethical research committee, as appropriate, prior to their
clinical use. Member States are encouraged to develop recommendations on human-robot
interaction and its impact on human relationships, based on research and aimed at the future
development of robots, with particular attention to the mental and physical health of people.
Particular attention should be paid to the use of robots in healthcare and care for the elderly and
disabled, in education, as well as robots for use by children, toy robots, chatbots and companion
robots for children and adults. In addition, artificial intelligence technologies should be
applied to improve the safety and ergonomics of the use of robots, including in the working
environment of a person and a robot. Particular attention should be paid to the possibility of
using Al to manipulate and abuse human cognitive distortions. Member States should ensure
that human-robot interaction is consistent with the same values and principles that apply to
any other Al systems, including human rights and fundamental freedoms, promoting diversity,
and protecting vulnerable people or people in vulnerable situations. Ethical issues related to
Al-based systems for neurotechnologies and brain-computer interfaces should be considered in
order to preserve human dignity and autonomy [4].

On September 13, 2021, the UN Human Rights Council published the report The right to
privacy in the digital age, which analyzed the human rights risks associated with AI [5]. The
paper focuses on the multifaceted impact of the ever-increasing use of Al on the enjoyment of the
right to privacy and related rights. The need for a moratorium on the sale and use of Al systems
that pose a serious danger to human rights is emphasized until appropriate security measures
are taken.

The World Health Organization (WHO) Guidance on the Ethics and Governance of Artificial
Intelligence for Health, published in July 2021 after two years of research, states that artificial
intelligence is the ability of algorithms encoded in technology to learn from data in a way that
could perform automated tasks without the need for explicit human programming of each step in
the process. This guide is currently the only comprehensive WHO AI document covering a wide
range of topics, including human rights. However, this document does not contain international
legal obligations and is only advisory in nature. As a specialized agency of the United Nations
and operating under the auspices of the United Nations, WHO is guided by all international
human rights instruments adopted by the United Nations.

Al has been and is being used in some wealthy countries to improve the speed and accuracy
of diagnosing and screening diseases; provide clinical care; strengthening health research and
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drug development; and supporting various public health activities such as disease control,
epidemic control, and health system management.

Al also allows patients to better monitor their health and better understand their changing
needs. It will also enable countries with limited resources and rural communities with limited
access to health workers or healthcare workers to close gaps in access to health services.

The aforementioned WHO recommendation outlines 6 core principles for the ethical use of
artificial intelligence in the medical field. This guide is the first consensus report on the ethical
use of Al in healthcare settings.

This white paper outlines the future of Al in healthcare and its potential to help clinicians
treat patients, especially in resource-limited areas. But he also notes that such technologies do
not solve health problems quickly, especially in low- and middle-income countries, and that
governments and regulators need to carefully examine where and how Al is being used in
healthcare.

According to the WHO, Al must reflect the diversity of socioeconomic conditions and health
status in order to avoid health inequalities. In addition, Al systems need to be trained to better
reflect the diversity of communities.

“They must be accompanied by digital skills training, community engagement and
awareness, especially if their roles and functions are automated to create and autonomy for
the millions of healthcare professionals, service providers and patients who need to become
digitally literate or retrained and work with machines. who may resist the decision,” the WHO
said in a statement.

According to the World Health Organization, ethical and human rights obligations
should be at the center of the discussion, as artificial intelligence is ubiquitous in the healthcare
ecosystem. Those implementing Al technology must address ethical and human rights issues at
every stage of the design, development, and deployment process.

In its guidance, WHO puts forward the following 6 ethical principles:

Protection of autonomy: people have the right to control their health and have the final say
in all decisions. Decisions should not be made by machines alone, and doctors can override them
at any time. Artificial intelligence should not be used to help anyone without their consent, and
patient data should be protected.

Ensuring human security. Developers must constantly ensure that any Als work correctly
and do no harm.

Ensuring transparency: Developers should publish information about the architecture of Al
tools. Since Al systems are black boxes, it is difficult for researchers and clinicians to understand
how they make decisions. WHO users and regulators want to be transparent enough to fully
understand and verify.

Responsibility incentives: When something is wrong with artificial intelligence technology,
for example, if a decision made by a device harms a patient, there should be mechanisms to
determine who is responsible (for example, manufacturers and clinical users).

Ensuring Equity: Tools are available in multiple languages and are trained to work with
different datasets. A careful study of the most common algorithms in healthcare over the past
few years has shown that some of them have racial overtones.

Developing sustainable Al systems: Developers should keep their tools updated, and
institutions should be able to make adjustments if a tool seems to be ineffective. Agencies or
companies should only use tools that can be repaired, even in resource-limited healthcare
systems [6].

The Ministry of Health of the Republic of Kazakhstan, in order to ensure the availability of
specialized medical care to the rural population, within the framework of the Code of the Republic
of Kazakhstan “On the health of the people and the healthcare system”, in 14 regions, in the cities
of Astana and Almaty, the National Telemedicine Network of the Republic of Kazakhstan has
been created and is successfully operating [ 7]. The current sanitary and epidemiological situation
is an active catalyst for the development of such technologies that provide remote interaction
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between people. Although the existing risks are not capable of drastically affecting this process,
it is not possible to deny their significance for the integration and spread of telemedicine. In this
regard, the current regulatory framework does not provide it with complete freedom of action
and establishes a certain framework for law enforcement:

- diagnosis, determination of treatment and remote monitoring of the patient’s health status
are appointed by the attending physician after a full-time appointment;

- an online consultation should be carried out for the purpose of prevention, collection,
analysis of patient complaints and anamnesis data, evaluation of the effectiveness of therapeutic
and diagnostic measures, medical monitoring of the patient’s health, or deciding on the need for
an in-person appointment.

At the same time, it should be understood that it is not subject to independent licensing as a
separate service, and its use will be lawful only through the use of the Unified State Information
System and only for those services for which a particular clinic has a valid license identified in
this system. In addition, for its functioning, a necessary condition is the mandatory recognition of
patients and medical workers (included in a special register) through the Unified Identification
and Authentication System [8].

The study of the possibilities of using artificial intelligence from the point of view of
international law began to develop since the 1990s, that is, from the moment the actual use
of robotics in various areas of public life began. Since 2017, national programs in the field of
artificial intelligence have been actively developed and put into practice. Such states include
China, Canada, Japan, France, etc.

In the Republic of Kazakhstan, Al legislation is just beginning to develop. Thus, the State
Program “Digital Kazakhstan” distinguishes artificial intelligence among many innovative
technologies. To date, it is planned to introduce artificial intelligence in industry, in particular in
the mining and manufacturing sectors, as well as the use of this technology in healthcare and the
creation of a smart city infrastructure [9].

According to the action plan for the implementation of the State Program “Digital
Kazakhstan”, in December 2019, a virtual consultant based on artificial intelligence on the public
services portal was to be introduced into management practice, and starting from 2017, the
Ministry of Health of the Republic of Kazakhstan annually reports on the implementation of
technology Al in healthcare (clause 37 of the Plan for the implementation of the State Program
“Digital Kazakhstan”).

In addition, the State Program for Industrial and Innovative Development of the Republic of
Kazakhstan for 2020-2025 provides for the training of qualified personnel, including in the field
of artificial intelligence [10].

However, there is no single legal act that would regulate legal relations in the field of artificial
intelligence in the Republic of Kazakhstan today. It should be noted that these steps in the
regulation of artificial intelligence technologies in the Republic of Kazakhstan comply with the
requirements of the Concept of Cooperation between the Member States of the Commonwealth
of Independent States in the field of digital development of society and the Priority Action Plan
for its implementation dated June 11, 2021. By this act, among other areas of joint activity , called
the need for the development of digital platforms and technologies of the participating States.
Ultimately, this will reduce the digital divide between the CIS countries and form common
approaches to the regulation of new technologies [11].

A different consolidated approach to the definition of the term “artificial intelligence”
continued to exist in the points of view of various scientists until the adoption of the above legal
acts.

However, at least the possibility of their evaluation from the point of view of legally
established prohibitions will already indicate the possibility of considering intellectual systems
as a subject of law. The indicated problem determines the lack of uniformity of opinions about
the nature of artificial intelligence, its types, independence, security, criteria of reasonableness,
as well as about what place it is predetermined in the existing legal field [12].
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The main tasks set by the development and implementation of artificial intelligence methods
include:

- design and development of software using artificial intelligence;

— availability and quality of data used in the field of artificial intelligence;

— protection of human rights and freedoms when using artificial intelligence systems,
bringing them into line with generally accepted principles and norms of international law.

The need for legal support in line with the norms of international law is explained, first
of all, by the importance of preventing the threats of the rash use of artificial intelligence that
violates the rights and legitimate interests of citizens, which can harm life and health.

Despite the presence of legal regulation of artificial intelligence in various states, the bills
lack sufficient specific wording that complicates the application of modern technologies in
practice. The solution to this problem may be the adoption of a specialized legal act that will
regulate the development and application of artificial intelligence technologies, including in the
healthcare sector.

Results

The main problems associated with the lack of a unified legal regulation in the field of
artificial intelligence include:

—Databreachrefers to any breach of security that results in “accidental or unlawful destruction,
loss, alteration, unauthorized disclosure or access to personal data”. Data breaches are common in
the healthcare sector and have many causes. — from malware and hacks to accidental or intentional
disclosure of personal health information by healthcare professionals. One study found that in
2016 and 2017 there were more than 1,300 PHI data breaches in 27 countries. In 2019, a data breach
in Singapore exposed the personal information of more than 14,000 people living with HIV [13].
Data breaches violate a person’s right to privacy and undermine trust in the healthcare system.
As technology advances and healthcare systems become more complex, the potential for data
breaches increases. To combat this risk, health systems must invest in information security and
data protection, but not all health systems may have the resources to do so.

- Differentiated care has been repeatedly documented as a result of algorithmic bias in Al
and other automated processes. This phenomenon may, for example, increase discrimination
in criminal justice and preventive policing, promote discriminatory employment decisions,
or conduct targeted Internet marketing campaigns with discriminatory effects. In healthcare,
research examining the application of Al has also shown that algorithms do not provide equally
accurate predictions of health outcomes based on race, gender, or socioeconomic status. This
raises concerns that Al will further reinforce discrimination and prejudice against individuals
on these grounds.

— Feature creep occurs when data that is collected for a particular purpose (such as personal
information provided as part of a health screening) is used for another purpose (such as checking
immigration status). This concern is relevant to all forms of digital health technology, but is
particularly relevant to biometrics where, for example, biometric data collected for digital health
purposes may be used for forensics or criminal prosecution.

One of the most complete regulations that exists today in the industry under study is
the Resolution of the European Parliament “On the rules of civil law in the field of robotics”
dated February 16, 2017 No. 2015/2103, which, meanwhile, is only advisory in nature [ 14]. The
resolution enshrines the principles of robotics, including responsibility (including ethical ones)
and the legal status of information systems.

Conclusion

One of the proposals aimed at the formation of a unified regulatory framework should
include the possibility of creating a specialized body under the auspices of the UN, following
the example of the European Union Agency for Robotics and Artificial Intelligence, which could
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come up with a recommendatory initiative in the field of a national concept for the development
of artificial intelligence in the field of medicine and healthcare, including at the international
level, and give appropriate recommendations and proposals on the legal regulation of the
application and use of artificial intelligence not only in the field of medicine and healthcare, but
also in other areas of human life.

At present, it is important to take the following steps aimed at legal regulation of the use of
artificial intelligence:

- consider the possibility of creating a legal act regulating the possibility of free
depersonalization of personal data and the subsequent use of depersonalized data, including
for the purposes of developing artificial intelligence technologies, with mandatory control to
prevent harm to the life and health of citizens, violation of human and civil rights and freedoms;
ensuring a special procedure for access to data collected by state bodies for the purpose of their
processing using artificial intelligence;

- develop a legal act providing for the possibility of creating conditions and guarantees
for providing special regimes for access to databases obtained as a result of collection and
processing using artificial intelligence in order to conduct scientific research, create new artificial
intelligence technologies and develop technological solutions for them basis.

— at the national level, supplement the provisions on the use of equipment based on Al
systems, especially in the treatment and diagnosis of cancer patients with the Code of the
Republic of Kazakhstan “On the health of the people and the healthcare system”, determine the
responsibility for a malfunction, treatment error when using medical equipment based on Al
systems .

Thus, based on the study, we can conclude that the use of artificial intelligence in the
healthcare sector will solve many practical problems related to providing a reliable, affordable
and high-quality solution. Artificial intelligence improves the accuracy of diagnostics, facilitates
the speed of development and release of drugs used for treatment.

In conclusion, it is worth noting that the two considered areas of health care actually
represent modern digital medicine. The identified risks of their implementation can be divided
into permanent and temporary (surmountable), while the main threat that worries the public is
the possibility of adverse consequences for the life and health of the patient. However, it is not
possible to deny that traditional methods of treatment are not without the possibility of causing
similar harm.
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Kahangany xaabIkapaabIK KYKbBIK Ad9VipiHaeri MeguiniHa cadacbIHAAFbI )KacaHAbI
VIHTeAAeKT MYMKiHAIKTepiH peTTey TeHaeHIMsAaphbl

Angatna. byrinri TaHga >KacaHAbl MHTeAAEKT KOFaMAarbl aKIapaTThIK-KOMMYHMKAIVMSABIK
TeXHOAOIVsIAap AaMYBIHBIH JKaHa TeHJeHINsdapbIMeH Tikeaell OallaaHBICTBI ajaM OMipiHiH akpIpamac
OeaikTepinig Oipi peTiHJe KapacThIPBIAYBI Kepek. JKacaHABl MHTeAAEKTTi 3epTTeyJeri Heri3ri KMBIHABIK
OHBIH KYpAeAaiairi 604bIII TaObl1aAbl, ©IITKeHI MHalijadaHy XaAbIKapaAblK KYKBIKTBI KAMTHUTBIH OipHelie
0iaiM casachIHBIH TYIiCKeH KepiHJe JKy3ere achlpblaalbl.

KapacToIpbLablll OThIpFaH Maceae Kasipri yakbITTa 4a ©3eKTiAiriH >KOlFaH KOK. OPTYpPAi KYKBIKTBIK
KyileaepAi caAbICTHIPY YIOiH Oya 3epTTey oapTypAi MeMAeKeTTepAiH KYKBIKTHIK HOpMaJAapblH BIKTMMaA
OeltiMAeyAiH eH >KaKChl VATICIH Kypy >KoHe o4apabl OpTak OeAarire KeATipy MakcaThIHAA XaABIKapaAablk,
KYKBIK HOpPMaJapblH TaaAayAbl KO34elAl.

Kerniteren MeMaekeTTep >KacaHAbl MHTEAAEKTTI KYKBIKTBIK PeTTeyAi JKoHe OHbl KOFaMHbBIH 9pTYypAi
caZalapblHAa, COHBIH iIIiHAe AeHcayABIK caKTay caJacblHJa IaiijadaHyAbl OackIM MiHAeTTepAiH Oipi
petiage aram erteai. bya MiHger, OHBIH imIiHAe >XaHAa KOPOHABUPYCTHIK MH(MEKIVIAHBIH AaMybl MeH
TapaAyblHa OaliAaHBICTBI ©3€KTiAiri apTa TycTi, Oya aKIlapaTThIK-KOMMYHUKAIMABIK, TEXHOAOTUAAAP ABIH
KOFaMHBIH KYHAEAIKTi casaaapblHa eHyiH O4aH 9pi KYIIeTTi, 04 4a >KacaHAbl MHTEAA€KT TeXHOAOTUAAaPbIH
€HIi3y apKbLABI KY3ere achIPbLAADL.

Tyitin ce3gep: >kKacaHABI MHTEAAEKT, XaABIKapaAblK KYKBIK, MeAUIIMHAABIK KYKBIK, MeAUIINHA,
XaAbIKapaAblK, KYKBIKTBIK peTTey.
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Trends in requlating the capabilities of artificial intelligence in the field of medicine in the era of globalizing international law

A.E. Eaeren
Espasuiickuii nayuonaronoui ynusepcumem um. /.H. I'ymuresa, Acmana, Kasaxcman

TeHAeHIVIV B peTyAVpOBaHNM BO3MOJKHOCTeI MCKYCCTBEHHOIO MHTeaAleKTa B cdepe
MeAMIIMHBI B 9II0XY r100aaM3MpyIoIierocss MeXXAyHapOoAHOrIO IIpaBa

AnHoTanms. Ha cerogHAIIHNI A€Hb MCKYCCTBEHHBIN MHTEAAEKT CleayeT paccMaTpUBaTh KaK OAHY
13 HEOTbeMAEMBIX JacTell >KM3HM 4YeA0BeKa, YTO HaIIPsAMYIO B3aMMOCBA3aHO C HOBBIMU TeHACHIIVAMN
B pasBUTHM MHQPOPMAIMOHHO-KOMMYHUKAIIVOHHBIX TEXHOAOTMII B >KU3HM oOmjectsa. OCHOBHYIO
CAOXKHOCTD IIPU MCCAAOBAHUM VICKYCCTBEHHOTO MHTEAAEKTa BBI3BIBACT €r0 KOMILAEKCHOCTD, ITOCKOABKY
MCIIOAb30BaHMe OCYII[eCTBASETCSI Ha CTBhIKe HeCKOABKNMX 00JacTell 3HaHMII, K YMCAy KOTOPBIX CAeAyeT
OTHECTU U MeXXAYHapOAHOE IIpaBo.

PaccmaTtpusaemast mpoOaeMaTnKa He yTpaTida CBOIO aKTyaabHOCTh U B HacTosIree spems. C 11eabi0
COTIOCTaBACHN: Pa3AMYHBIX IPaBOBLIX CUCTEM B paMKaX HaCTOSINEeIo MCCAeAOBaHM IIPeAIroAaraeTcs
IIPOaHaAM3UpPOBaTh HOPMBI MEXAYHAapOAHOIO IIpaBa C IIeAbI0 YCTAHOBACHMS HauAydIlell MOJeAn
AAs BO3MOKHON ajallTalli IIPaBOBBIX HOPM pPa3AMYHBIX TOCYyAapCTB U IIpUBeAEHIME MX K eAMHOMY
3HaMeHaTearo.

MHoruMm rocyjapcTBaMM OTMedaeTcs B KadecTBe OAHOV 13 IIPUMOPUTETHBIX 3adad IIpaBoBOe
peryanpoBaHyie UCKYCCTBEHHOTO MHTeAAeKTa I MCII0Ab30BaHIe eT0 B pa3ANIHBIX cpepax KU3HY OOIIeCTBa,
B TOM 4ucAe U B o0AacTu 3apaBooxpaHeHys. [ToBbIIIIeHHYIO aKTyaAbHOCTh AaHHas 3ajada Ipuodpesa B
TOM 4ICA€e U B CBA3U C Pa3BUTUEM U PacIpOCTpaHeHNEeM HOBOV KOPOHAaBMPYCHON MH(pEKIM, KOTopas
eme 0oapllle aKTMBU3MpOBaja IIPOLIECCHl ITPOHMKHOBeHMS MH(POPMaLVIOHHO-KOMMYHNKAIIVIOHHBIX
TEXHOAOIMII B IIOBCeAHEBHBIe cpephl 00IIecTBa, YTO OBLAO Peaar30BaHO B TOM YMCAE U IIyTeM BHEAPEHVLI
TEeXHOAOIMI MCKYCCTBEHHOTO MHTEAAEKTa.

KaioueBble ca0Ba: MCKYCCTBEHHBII MHTEAA€KT, MeXXAyHapOAHOe IIpaBO, MeAUIIMHCKOe IIpaso,
MeAUIIVHA, MeXAYHapOAHO-IIpaBOBOE peryAnpoBaHue.

References

1. Gavrilov D.V,, Kirilkina A.V., Serova L.V. Algoritm formirovaniya podozreniya na novuyu
koronavirusnuyu infekciyu na osnove analiza simptomov dlya ispol'zovaniya v sisteme podderzhki
prinyatiya vrachebnyh reshenij, Vrach i informacionnye tekhnologii [Algorithm for forming suspicion of
a new coronavirus infection based on symptom analysis for use in a medical decision support system,
Doctor and Information Technologies], 4, 52 (2020). [in Russian]

2. Egorova M.A., Minbaleev A.V., Kozhevina O.V. Osnovnye napravleniya pravovogo regulirovaniya
iskusstvennogo intellekta v usloviyah pandemii, Vestnik SPbGU. Seriya 14. Pravo [Main directions of legal
regulation of artificial intelligence in a pandemic, Bulletin of St. Petersburg State University. Episode 14.
Lawl], 2, 251 (2021). [in Russian]

3. Fersht V.M., Latkin A.P, Ivanova V.N. Sovremennye podhody k ispol'zovaniyu iskusstvennogo
intellekta v medicine, Territoriya novyh vozmozhnostej [Modern approaches to the use of artificial
intelligence in medicine, Territory of new opportunities], 1, 122 (2020). [in Russian]

4. Privalov S.A. Tekhnologii iskusstvennogo intellekta v sfere obespecheniya prava na ohranu
zdorov'ya, dostupnuyu i kachestvennuyu medicinskuyu pomoshch': perspektivy i problemy
regulirovaniya, Vestnik SGYUA [Artificial intelligence technologies in the field of ensuring the right to
health care, affordable and high-quality medical care: prospects and problems of regulation, Bulletin of the
SSLA], 4(141), 39 (2021). [in Russian]

5. A/HRC/48/31: The right to privacy in the digital age - Report of the United Nations High
Commissioner for Human Rights. [Electronic resource] — Available at: https://www.ohchr.org/en/
documents/thematic-reports/ahrc4831-right-privacy-digital-age-report-united-nations-high (accessed:
14.04.2023).

6. Ethics and governance of artificial intelligence for health: WHO guidance. Geneva: World Health
Organization; 2021. Licence: CC BY-NC-SA 3.0 IGO.

BECTHWK Espasutickozo Hayuonarvhozo yrusepcumema umenu A.H. I'ymuiesa. Cepus I1paso Ne 4(145)/2023 161
BULLETIN of L.N. Gumilyov Eurasian National University. Law Series



A.Y. Yelegen

7. Kodeks Respubliki Kazahstan ot 7 iyulya 2020 goda No¢ 360-VI ZRK «O zdorov'e naroda i
sisteme zdravoohraneniya». Informacionno-pravovaya sistema normativnyh pravovyh aktov Respubliki
Kazahstan [Code of the Republic of Kazakhstan dated July 7, 2020 No. 360-VI ZRK “On the health of the
people and the healthcare system.” Information and legal system of normative legal acts of the Republic
of Kazakhstan)]. [Electronic resource] — Available at: https://adilet.zan.kz/rus/docs/K2000000360 (accessed:
19.10.2021). [in Russian]

8. RGP na PHV «Respublikanskij centr elektronnogo zdravoohraneniya»: oficial'nyj sajt [RSE at the
RVC “Republican Center for Electronic Health Care”: official website]. [Electronic resource] — Available at:
http://ezdrav.kz/posetitelyam/telemeditsina (accessed: 19.10.2022). [in Russian]

9. Postanovlenie Pravitel'stva Respubliki Kazahstan ot 12 dekabrya 2017 goda Ne 827 «Ob
utverzhdenii Gosudarstvennoj programmy «Cifrovoj Kazahstan» [Decree of the Government of the
Republic of Kazakhstan dated December 12, 2017 No. 827 “On approval of the State Program “Digital
Kazakhstan”]. [Electronic resource] — Available at: https://adilet.zan.kz/rus/docs/P1700000827 (accessed:
03.10.2022). [in Russian]

10. Postanovlenie Pravitel'stva Respubliki Kazahstan ot 31 dekabrya 2019 goda Ne 1050 «Ob
utverzhdenii Gosudarstvennoj programmy industrial no-innovacionnogo razvitiya Respubliki Kazahstan
na 2020 — 2025 gody» [Decree of the Government of the Republic of Kazakhstan dated December 31, 2019
No. 1050 “On approval of the State Program for Industrial and Innovative Development of the Republic
of Kazakhstan for 2020 - 2025”]. [Electronic resource] — Available at: https://adilet.zan.kz/rus/docs/
P1900001050 (accessed: 03.10.2022). [in Russian]

11. Soglashenie ob informacionnom vzaimodejstvii gosudarstv — uchastnikov SNG v oblasti cifrovogo
razvitiya obshchestva ot 11 iyunya 2021 goda [Agreement on information interaction between CIS member
states in the field of digital development of society dated June 11, 2021]. [Electronic resource] — Available
at: http://cis.minsk.by/reestr/ru/index.html#reestr/view/text?doc=6288 (accessed: 03.10.2022). [in Russian]

12. Filipova I.A. Pravovoe regulirovanie iskusstvennogo intellekta: uchebnoe posobie, 2-e izdanie,
obnovlennoe i dopolnennoe [Legal regulation of artificial intelligence: textbook, 2nd edition, updated and
expanded] (Nizhnij Novgorod: Nizhegorodskij gosuniversitet, 2022, 275 s.) [Nizhny Novgorod: Nizhny
Novgorod State University, 2022, 275 p.]. [in Russian]

13. Leyl S. “Singapore HIV data leak shakes a vulnerable community,” BBC News (February 22,
2019). [Electronic resource] — Available at: https://www.bbc.com/news/world-asia-47288219 (accessed:
14.12.2022).

14. Rezolyuciya Evropejskogo parlamenta «O pravilah grazhdanskogo prava v oblasti robototekhniki»
ot 16.02.2017 g. No 2015/2103 [Resolution of the European Parliament “On civil law rules in the field of
robotics” dated 16.02.2017 No. 2015/2103]. [Electronic resource] — Available at: https://www.europarl.
europa.eu/RegData/etudes/STUD/2016/571379/IPOL_STU(2016)571379_EN.pdf (accessed: 14.12.2022). [in
Russian]

Information about author:

Yelegen A.Y. — Master of Law, Lecturer, Department of International Law, L.N. Gumilyov Eurasian
National University, 2 Satpayev str., Astana, Kazakhstan.

Erezen A.E. — 3aH FBIABIMAAPBIHBIH MarucTpi, XaAblKapaablK KYKbIK KadeApachIHBIH OKBITYIIEICH,
A.H. I'ymnaes ateiagarsr Eypasus yaTTeik yansepcnreti, CoTOaes kemreci, 2, Acrana, Kasakcran.

162 Ne 4(145)/2023 A.H. T'ymunres amvindazol Eypasus yammuix yrusepcumeminivy XABAPIIBICDBI. Kyxotk cepusico
ISSN: 2616-6844, eISSN:2663-1318



IRSTI 10.15.23; 10.87.17

Ye.M. Abaideldinov

L.N. Gumilyov Eurasian National University, Astana, Kazakhstan
e-mail: erbolabay@mail.ru

Legal aspects of the development of integration processes in the
Eurasian Economic Union

Abstract. The article discusses issues related to integration processes within the Eurasian
Economic Union (EAEU) and explores general patterns of integration observed in modern
states. It examines the varying speeds of integration within the EAEU. While the Union State
of Russia and Belarus has been forming since the 1990s, the active phase of its establishment
and the pursuit of goals outlined in the Treaty on the Establishment of the Union State began
in 2022. In May 2023, Kazakhstan was also invited to join this Union State, but it rejected
the proposal at the highest political level and instead suggested focusing on the prospects for
economic integration within the EAEU. This created a unique situation where there were two
types of integration within a single integration association. On one hand, there is the Union
State of Belarus and Russia, and on the other hand, there are the remaining EAEU members,
including Kazakhstan, who collaborate under the framework of the Treaty on the EAEU signed
on May 29, 2014. The article also discusses the practical implementation of the Strategic
Directions for the Development of Eurasian Economic Integration until 2025. It analyzes
certain provisions of the treaty concerning the powers of the EAEU Court, raising doubts about
whether they align with the interests of Kazakhstan. A comparison is made between the legal
consolidation of integration processes in the European Union through the practices of the EU
Court of Justice and the potential assignment of similar functions to the EU Court of Justice. In
conclusion, the article suggests that during the simultaneous pursuit of sovereignty by states
and entry into integration associations, it is important to preserve and develop statehood and
independence. Cooperation within the EAEU should be supplemented by broader economic
interactions with all interested countries and integration associations worldwide.

Keywords: integration, state, law, sovereignty, EAEU, Union State, European Union, EAEU
court, EU court.
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Introduction

Integration processes, involving the establishment of intertribal and interstate associations,
have been present since ancient times. The evolution of mankind itself can be seen as a continuous
process of integration, progressing from small communities to larger ones, from isolation to
openness, and from a state of “all against all” to universal cooperation. In the 20th century, these
processes were institutionalized in international law, with the principle of cooperation between
states being a fundamental tenet enshrined in the UN Charter. This principle is further elaborated
in the “Declaration on the Principles of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United Nations,” adopted on
October 24, 1970. According to this document, states are obligated to cooperate with one another,
regardless of political, economic, and social differences, in various aspects of interstate relations
to maintain international peace and security, promote economic stability and progress, and
improve the well-being of people [1].
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Regional associations of states are established to facilitate cooperation among nations and
are driven by the need to address global and domestic challenges. These interstate associations
vary in terms of integration levels. Notably, the stages of integration scheme developed by
American scholar B. Balassa and adopted by the World Trade Organization (WTO) provides a
well-known and convincing framework for understanding these levels. The stages of integration
include:

1. Free Trade Area: Members agree to eliminate customs tariffs and quotas between each
other.

2. Customs Union: A common customs policy is established towards third countries.

3. Common Market: All barriers to the movement of factors of production among
participating countries are removed. Economic policy coordination and alignment of economic
indicators are addressed.

4. Economic Union: Achieved at a stage of high economic development, this stage involves
the pursuit of coordinated or even unified economic policies, along with the elimination of all
remaining obstacles. Suprastate bodies may be created.

5. Monetary Union: A form of economic union that includes coordinated floating of national
currencies, establishment of fixed exchange rates supported by participating countries” central
banks, creation of a single regional currency, and the formation of a regional bank serving as the
currency’s emission center.

6. Full Economic Integration: Involves the establishment of a single economic policy and the
unification of the legal framework. Key conditions include a common tax system, standardized
norms, unified labor legislation, and more [2].

Additionally, political union can be observed when an integration association pursues
a unified or coordinated foreign policy and maintains a common stance in international
organizations.

At present, the European Union represents the highest level of integration, where economic
and political unification of member states has been achieved, accompanied by the adoption of a
single regional currency. The euro, known for its stability, has become the second world reserve
currency after the US dollar. The Eurasian Economic Union (EAEU), established by the founding
agreement on May 29, 2014, and enforced since January 1, 2015, is an international organization
promoting regional economic integration. The EAEU ensures the freedom of movement of
goods, services, capital, and labor, as well as the coordination, alignment, or unification of
policies in specific sectors defined by the treaty and international agreements within the Union
[3]. According to B. Balassa’s classification, the EAEU corresponds to the 4th level of integration,
an “economic union.”

The EAEU holds various meetings, conferences, and events, where numerous documents
are adopted to analyze ongoing work and outline future plans. In May 2023, the second Eurasian
Economic Forum took place with the participation of leaders from EAEU member states (Armenia,
Belarus, Kazakhstan, Kyrgyzstan, and the Russian Federation). The forum addressed a number
of issues related to further economic, technical, and humanitarian cooperation, among others.

During his speech at the forum, President of Kazakhstan K.K. Tokayev highlighted the
existence of two types of integration within the EAEU. One is the Union State, represented
by Belarus and Russia. According to K.K. Tokayev, this represents a unique precedent or
phenomenon in world political history —a state created through the formula of “two countries
- one state,” encompassing a unified political, legal, military, economic, monetary, cultural, and
humanitarian space. It includes a single union government and a single union parliament, and
even the possession of nuclear weapons is consolidated between the two countries.

Furthermore, there is another level of integration represented by Kazakhstan, Kyrgyzstan,
and Armenia, and it is crucial to acknowledge this reality. The question arises: How will we
navigate and operate in these circumstances? This poses a conceptual question that needs to be
addressed [4].

Indeed, President K.K. Tokayev highlighted the presence of two types of integration within
a single integration association. On one hand, there is the Union State of Belarus and Russia. On
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the other hand, the remaining members of the EAEU, including Kazakhstan, operate within the
framework of the Treaty on the EAEU. Given this context, it is pertinent to analyze the global
patterns of integration association development, the core principles of the Treaty on the EAEU,
the concept of the Union State of Belarus and Russia, and the emerging trends of qualitatively
distinct integrations within the EAEU. These trends have the potential to bring about significant
changes in the nature of the integration association.

Methodology

The analysis employed various general scientific methods in accordance with the research
objective. These included the dialectical method, methods of analysis and synthesis, the system
method, and the method of historicism. Additionally, specific scientific methods such as
comparative-legal analysis, quantitative-statistical analysis, comparative methods in studying
international and national law, examination of foreign practices, and analysis of scientific
literature were utilized. The application of these methods facilitated a comprehensive analysis of
the research problem and allowed for the formulation of proposals related to the article’s topic.

Discussion

During the second Eurasian Economic Forum held in May 2023, discussions encompassed
various topics, including the implementation of the “Strategic Directions for the Development
of Eurasian Economic Integration until 2025.” This strategic framework, also known as the
EAEU Strategy - 2025, was adopted on December 11, 2020 [5]. It is important to note that
the document not only outlines key measures and mechanisms for achieving the goals and
objectives established by the Treaty on the EAEU but also allows for the incorporation of new
forms and areas of economic integration among the Union Member States. Experts estimate that
the “EAEU Strategy — 2025” consists of 332 measures aimed at advancing Eurasian economic
integration. Successful implementation of this strategy will necessitate the adoption of over ten
international treaties, approximately 25 amendments and additions to the Treaty on the EAEU,
and the development and approval of more than 250 regulatory acts within the Union [6]. With
only 1.5 years remaining until the completion of the EAEU Strategy 2025, the acceleration of
its implementation, or at least its key aspects, is crucial. In this context, each participating state
needs to safeguard its participation goals within the association and uphold its respective values.
For Kazakhstan, this primarily entails preserving and strengthening sovereignty while fostering
economic cooperation.

These tendencies, characterized by the simultaneous upholding of national sovereignty
and the desire to strengthen international economic cooperation, are prevalent among countries
worldwide. In the realm of international relations, states work together to develop agreed
norms of law and voluntarily assume obligations in pursuit of mutually beneficial cooperation
and the resolution of regional and global challenges. Given the current stage of our country’s
development, two primary areas can be identified: the strengthening of sovereignty and the
advancement of national statehood, and active participation in the formation and functioning of
effective and competitive regional associations that primarily consider the economic interests of
participating countries.

Our emphasis on the first priority stems from the enduring significance of the idea of national
sovereignty. Regardless of the pace of integration within the Commonwealth of Independent
States (CIS) or globally, the notion of national sovereignty not only remains relevant but is also
gaining support among its advocates. As noted by Yu.A. Tikhomirov, despite the significant
influence of other legal systems, the national legal “self-sufficiency” of each country retains its
essence [7]. National statehood is not eroded or diminished; rather, it continues to evolve and
retain its distinct characteristics.

The integration of post-Soviet countries, which led to the establishment of the EAEU,
unfolded gradually through the collaborative efforts of the countries with the greatest interest in
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integration, forming what is known as the integration core. Similar to how Germany and France
play a crucial role in the European Union (EU), the United States in NAFTA, and Brazil and
Argentina in Mercosur, Russia and Kazakhstan have assumed the role of the integration core in
the Eurasian space. These two countries possess substantial economic and military capabilities
among the CIS nations and have consistently advocated for mutually beneficial economic
integration. It is this partnership that paved the way for the creation of the EAEU.

Since approximately 2022, with the events in Ukraine and subsequent international
economic sanctions imposed on Russia and Belarus, these two countries have intensified their
cooperation. Currently, Russia and Kazakhstan are moving towards closer integration, not only
in the economic sphere but also in other areas. The foundation for such an association lies in
the Treaty on the Establishment of the Union State signed on December 8, 1999. Article 1 of this
treaty highlights that the participating states aim to create the Union State, which represents a
new phase in the process of uniting the peoples of both countries into a democratic legal state [8].

In accordance with the Treaty, several institutions will be created, including the Supreme
State Council, the Parliament, the Council of Ministers, the Court, and the Accounts Chamber
(Article 4). The union state will have its own symbols of statehood, such as a coat of arms, flag,
anthem, and other attributes (Article 10). Additionally, it will have a single monetary unit with
a central bank responsible for its issuance (Article 13). The treaty also envisions the formation of
a unified legal system.

At the present stage, integration associations of states around the world are giving rise to new
realities, such as regional or integration law. Regional law, exemplified by the European Union
law and the emerging Eurasian Economic Union law, represents a rapidly evolving phenomenon.
On one hand, it is rooted in international law, and on the other hand, it is developing as a distinct
system of law of a new type. This system is primarily based on international treaties governing
regional associations, which impose binding obligations on member states.

Indeed, the law of regional associations, also known as supranational law, does not possess
absolute supremacy over the domestic laws of sovereign member states. The establishment of
regional association institutions and the transfer of certain powers to them from the national
bodies of participating countries does not imply a loss of sovereignty for those states. Professor
A.H. Abashidze’s statement is correct in highlighting that “Regardless of the status or self-
assigned interpretations of sovereignty within integration associations, sovereign states will
continue to be the fundamental units of the international political system for the foreseeable
future. The example of Brexit serves as a reminder that the core of the system remains with the
sovereign states.” [9].

The experience of the European Union highlights that the supranational character of EU
law has been primarily shaped by the decisions of its institutions, particularly the European
Court of Justice (ECJ) located in Luxembourg. The ECJ played a crucial role in interpreting the
contractual framework of the Community and establishing the primacy of EU law over national
law. Its decisions affirmed the direct effect of EU decisions and the priority of regional law over
national law, ultimately contributing to the development of the EU’s legal system as a regional
association.

Examining certain areas of the “EAEU Strategy —2025” reveals that if the planned objectives
are realized, the EAEU could become an expanded version of the Union State of Russia and
Belarus. However, clause 9.2 of the strategy, which focuses on the effectiveness of the Union’s
judicial system, raises concerns. It proposes the creation of a mechanism to ensure the mandatory
enforcement of decisions made by the EAEU Court. This move could lead to the politicization
of the court’s work and deviate from the initial purpose of the EAEU as a purely economic
integration entity. It may resemble the EU Court of Justice, which established a legal system
and the highest level of integration among EU member states. This direction was not originally
outlined in the Treaty on the EAEU.

The idea of political integration within the EAEU, with supranational bodies and a common
legal system for member states, is not widely supported by politicians and scholars, including
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in Kazakhstan. The EAEU was established as an exclusively economic association. During the
signing ceremony of the Treaty on the Eurasian Economic Union, N.A. Nazarbayev, addressing
his colleagues - the President of the Russian Federation V.V. Putin and President of Belarus A.G.
Lukashenko emphasized: “First of all, the union is economic and does not affect the independence
and political sovereignty of the states participating in the integration process” [10]. This position
remains unchanged for the current President K.K. Tokayev. He directly called the invitation of
the leader of Belarus to Kazakhstan’s accession to the Union State of the Russian Federation and
the Republic of Belarus a “joke”, which will enable our country to become a co-owner of nuclear
weapons. According to K.K. Tokayev. “There is no need for this, since there are other integration
associations, first of all, the Eurasian Economic Union. As for nuclear weapons, we do not need
them, since we have acceded to the Treaty on the Non-Proliferation of Nuclear Weapons and the
Treaty on the Ban on Nuclear Weapons Tests. We remain true to our commitments under these
international instruments. I think that cooperation in this vast Eurasian region, or, as they say
now, Greater Eurasia, should develop in the economic direction, in which we are all interested.
We need to create a real common market” [11].

Conclusions

Thus, in the conditions of the EAEU, Kazakhstan and other participating countries,
with the exception of Russia and Belarus, do not force the creation of closer integration like
the Union State of the Russian Federation and the Republic of Belarus. The presidents of the
participating countries, politicians and scientists consider it important to preserve sovereignty
and recognize the undeniable supremacy of the national Constitution in relation to the right
of regional association. Caution in the approaches of states to integration processes is also
expressed in the fact that the interstate regional association includes countries striving for an
equal partnership and not wanting to see a single center in any country. The success of the
integration of the European Union is largely due to the fact that it is made up of a number of
countries that are approximately equal in terms of economic development, human capital, and so
on. In addition, only in some CIS countries, the constitutions have a provision on the possibility
of limiting sovereignty in order to create some kind of union of states. For example, Article 79
of the Constitution of the Russian Federation provides for the possibility of the participation of
the Russian Federation in interstate associations and the transfer of part of its powers to them in
accordance with international treaties, if this does not entail restriction of the rights and freedoms
of man and citizen and does not contradict the foundations of the constitutional order of the
Russian Federation. In the Constitution of the Republic of Uzbekistan, in the chapter “Foreign
Policy”, Article 17 states that “The Republic may enter into alliances, enter into commonwealths
and other interstate formations, and also withdraw from them, based on the highest interests of
the state, the people, their welfare and security [12].

It is correct that the Constitution of the Republic of Kazakhstan does not explicitly include
provisions regarding the transfer of sovereign rights to any organizations or integration
associations. However, the Law of the Republic of Kazakhstan “On International Treaties of the
Republic of Kazakhstan” does mention the possibility of participating in interstate associations
and international organizations that involve the transfer of a part of Kazakhstan’s sovereign
rights or establish the legal binding nature of decisions made by their bodies for Kazakhstan [13].
While the Constitution holds the highest legal force and direct effect over the entire territory of
Kazakhstan, the existence of such a provision in the law raises questions about its compatibility
with the Constitution. It could be argued that this provision contradicts the constitutional
framework of the country. Therefore, there may be grounds to consider the mentioned norm in
the Law of the Republic of Kazakhstan “On International Treaties of the Republic of Kazakhstan”
as unconstitutional and subject to cancellation, or to propose appropriate amendments to align it
with the Constitution of Kazakhstan.
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E.M. AGarigiagaHoB
A.H. T'ymuaes amuvirdazor Eypasus yammorx ynusepcumemi, Acmana, Kasaxcman

Eypasusiablk 9KOHOMMKAaABIK OaKTaFbl MHTETPAIMSIABIK IIPOIlecTepAi 4aMBITY AbIH
KYKBIKTBIK acIeKTiaepi

Anpatna. Makaaaga Eypasmsaasik skoHommkaaslk odak (EADO) mieHOepineri MHTerpammsabIk
ydaepicrepain xeitbip Maceaeaepi, coHgali-aK Kasipri MeMAeKkeTTepAiH MHTerpalMsABIK YAepicTepiHin
JKaAIIBl 3aHABLABIKTapBl KapacTelpblaraH. Pecerr meH beaapych ogaxTeik MeMaekeri 1990 >xplagapaaH
Oepi KaAbIIITAaCHIII Kele >KaTKaHbIHA KapaMacTaH, OHBIH KaAbIIITaCybIHbIH OeaceHAl Ke3eHi >koHe OJaKThIK
MeMAeKeT Kypy Typaabl IIapTTa OekiTiareH MakcaTrapanl >Kysere aceipy 2022 >xblagaH OacTaaapbl.
ConriveH Katap, Kasakcran aa 2023 XpIa4BIH MaMBIp aiibiHAa OChl OAaKTBIK MeMAeKeTKe ITaKbIPBLAABI,
04 >KOFaphl casicu JeHreiige Oya YCBIHBICTBI KaOblagamagpl >koHe EADO asichiHAaFBl DKOHOMMKAABIK,
VHTETPaIVsIHEL 4aMBITY IIepCcreKTBalapblHa Hazap aydapyAbl YChIHABL bip MHTerpammsasik OipaecTikTig
ilmiHAe MHTerpaIVsIHBIH eKi Typi OoaFaH Ke3je epekile >Kardai 00aapl. bya, Oip >xarbiHaH, beaapych
neH Peceiigiy oaaxTeik Memaexeti. Exinmii sxarbHan, 2014 >xprarsr 29 mambipgarst EADO Typaast
mapT asiChlHAAQ BIHTBIMakTacaTelH EADO-HBIH KaaraH Mymeaepi, oHblH imriHnge Kasakcran aa 6ap.
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Legal aspects of the development of integration processes in the Eurasian Economic Union

Makaaaga EypasnsaabplK 95KOHOMIUKAABIK MHTEIPaLVsHb AaMBITYAblH 2025 >Kblara AeViiHIi CTpaTermsablK
DarpITTaphIH ic Xy3iHAe icke achIpyAbIH Keithip Maceseaepi ae xapacroipblarad. Oupiy EADO CoTbiHbig
OKizeTTiKTepiHe KaTBICTHI Kelbip epesxeaepi TaagaHaabl, Oya oaapabiH KaszakcraHHbIH MyAjeaepiHe
cail keaeTiHiHe kymoH TyAbipagbl. EO Corbmnbiy Eyporaanik Ogakrarel MHTErpalUsABIK IIpoLecTepai
KYKBIKTBIK, KOHcoamAanmsaaay Toxipubecin EO CoreiHBIH coa QyHKIUAAApABI MeAeHy MYMKiHAIriHig
IepCIIeKTUBalapbIMeH CaAbICTBIPY KYPprisiaai. KopeITEIHABI peTiHae mapaaaeabai IIporectepai Kysere
achIpy KesiHJe — MeMJAeKeTTepAiH ereMeHAIKTi OekiTyi >koHe MHTerpauMsAbIK OipaecTikTepre Kipyi,
MeM/eKeTTiAiK IIeH ToyeACi3AiKTiH caKTaAybl >KoHe AaMybl KaXkeT JereH Iikip OepiareH. EADO-zarmr
BIHTBIMAKTACTBIK OapAbIK MyJJeli e1JepMeH KoHe 9/1eMHIH MHTerpanusablK OipaecTikrepiMeH KeHipek
HKOHOMIUKAABIK ©3apa ic-KMMBLAMEH TOABIKTBIPBIAYBI KepPeK.

Tyiin ce3aep: uHTerpalus, MeMAeKeT, KYKbIK, eremeHaik, EADO, Ogak memaekeri, Eypornaasik
ogakx, EADO cotsl, EO cotbr.

E.M. AGariaeabaTHOB
Espasuiickuii nayuonaronoui ynusepcumem um. /.H. I'ymuresa, Acmana, Kasaxcman

IIpaBoBBIe acIieKThl pa3sBUTHUSI MHTETPallMMIOHHBIX IIPOLIeccoB B EBpasimickom
9KOHOMMYIECKOM COI03e

AnnoTtanus. B cratbe paccMaTpmBalOTCs HEKOTOPBIE BOIIPOCH MHTETPAI[MOHHBIX ITIPOIIeCCOB B paMKax
EBpasniickoro 9KOHOMMYECKOIO COIO3a, a TakKe OOIIfiie 3aKOHOMEPHOCTM MHTEeTPaIjOHHBIX ITPOIIeCccOB
COBpeMeHHBIX ToCcyapcTB. PaccMoTpeHsl pa3HOCKOPOCTHBIE MHTeTpallIOHHBIe ITPOIIeCChl, ITPOMCXOAIIINe
5 EADC. Hecmotps Ha TO, uto emte ¢ 1990-x rogos gpopmuposaaocs CoiozHoe rocysapcrso Poccun n
beaopyccun, akrupHas aza CBOEro CTaHOBAEHUs U OCYyIeCTBAEHMs I1eel, 3aKpelldeHHBIX B Jorosope
o cosgannu Coro3HOTO rocyaapcrsa, Hauyaaach ¢ 2022 roga. boaee Toro, B 910 COI03HOE TOCYAapCTBO B
Mae 2023 roga 6p14 npuraanieH u KazaxcraH, KOTOPBIN Ha BBICIIIEM ITOAUTIYECKOM YPOBHE OTKAOHIA DTO
IpeAA0>KeHue 1 IIpeAA0KIA COCPeA0TOUUTHCS Ha IIePCIeKTUBaX Pa3BUTI DKOHOMIYECKO NHTeTpaljun
B pamkax EADC. Caoxuaach yHUKaAbHasl CUTyaljus, KOrda CAOXKMIAOCH ABa TUIIa MHTeTpaluy BHYTPU
O/AHOTO MHTErpalMoHHOIo o0beAnHeHus. D10, ¢ 04HoM cTtoponsl, CorosHoe rocysapcTso beaopyccun n
Poccun. C apyroii cropons! —ocrasimecs yaeHsl EADC, B Tom uncae u Kazaxcran, KoToprle cCOTpyAHIYAIOT
B paMkax Jorosopa o EADC or 29 mas 2014 roza. B craThe Takke pacCMOTpPEHBI HEKOTOPBIE BOIIPOCH
peaamsanuy Ha npakTuke CTpaTerMuecKux HalpaBAeHUII Pa3BUTUs eBPa3UIICKON DKOHOMMYECKOIA
unrerpanun 40 2025 roga. IlpoanaansnposaHbl HEKOTOPLIE €ro II0A0XKeHNs], KacaloIiuecs II0AHOMOYNIA
Cyaa EADC, BrI3bIBalOINIe COMHEHNE B TOM, YTO OHI OTBeyaroT nHTrepecaM Kasaxcrana. JaHo cpaBHeHne
npaxktuku Cyga EC B gese mpaBoBOro 3akperiaeHus Ipoieccos uHTerpanuu s Esponerickom Corose ¢
IepcrekTuBamMu bo3MoxxHoro HageaeHns Cyaa EC Takumn ke QpyHKUMAMI. B KauecTse BIBOJa IIPUBEA€HO
MHEHHEe O TOM, 4TO HpU peaiusaluy HapalleAbHBIX IIPOLECCOB — YTBEPXKAEHUS IocylapCTBaMu
CyBepeHMTeTa ¥ BCTYILAEHNS B MHTeTpaIlMOHHBIE OOBhejUHEeHMs, TOCyJapCTBeHHOCTh 1M He3aBMCUMOCTD
AOZKHBI OBITh cOXpaHeHHI 1 pa3BuTsl. Corpyaundectso B EADC 401KHO A0IIOAHATHCS 604ee MPOKIM
DKOHOMUYECKUM B3aIMOJENCTBMEeM CO BCeMM 3aMHTepeCOBaHHBLIMI CTpaHaMM M MHTeTrpaljlIOHHBIMU
00beaVHeHNSIMU MUpa.

Karougesble caoBa: mHTerpanms, rocylapcrso, mpaso, cysepennret, EADC, CoiozHoe rocyaapcrso,
Espomnerickuit Coros, Cya EADC, Cya EC.
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2Poccuiickuii akonomuveckuii ynusepcumem um. I.B. [Iaexarosa, Mncmumym mexHorozuii
ynpasaerus Pedeparvtozo zocydapcmeeriozo 01005kenHoz0 00paso6aneAbHoz0 yupexoeHus

svicuezo 00pasosanus «MWPDA — Poccutickuti mexHoA02u ecKutl YHueepcumern»
Mocxkea, Poccutickas Pedepavjusi
(Email: mirarixos@mail.ru, j.ospanova@turan-edu.kz, olga.plockaya@mail.ru)

IIpaBOBBIE OCHOBBI TAPMOHM3ALIIV CTPaXOBOTO
3aKOHOgaTeabCTBa B ycaoBusix EADC

AuBoTanusi. B pamiax 0annoi cmamvi paccCMAampueaomcs 60npocvl mpaHcHopmaun
cmpaxo6020 saxorodamervcmea Pecnybauxu Kasaxcman (daree — PK). Heobxodumocmo
MpAHCHOPMAUUY GLIS6AHA 2APMOHUSAUUCH 3aK0H0dameAbemea cmpan-uaenoé Eepasuiiciozo
axoromuyeckozo corosa (daree — EADC). B coomsemcmesuu ¢ saxornodamervcmeom EADC
naanupyemca gopmuposariue o0uezo Punancosozo puinka Ha meppumopuu EAIC. B
cea3u ¢ amum 0ydym npueedervl 6 eduroe CoomMeencmsue HOPMamueHole Npasosvle axKmbol,
pezyAupytouyie oduLecmeervie 0mHouLeHUs 6 0aHK06CKOT cepe, 6 chepe PYHKYUOHUPOCAHUS]
CmMpaxo6020 PpuIHKA U PUINKA UEHHLIX 0ymaz. B ueasx docmuxenus 3aKAOUEHHLIX
dozosoprvix o0s3amervems 6 pamxax EADC Kazaxcmarom cosepuiericmeyemcst cmpaxosoe
3aKoHodamervbcmeo. Asmopamu 0000ueHa HOPMAMUGHAS Npacosas. 0a3a 2apMOHUSAUUL
CMpAx06020 3AKOHOOAMEALCIEA, COCAAHD! 6bI600b U NPEOAOKEHUS 10 COGEPULEHCTNE06AHUTO
cmpaxo6020 saxorodamervcmea PK.

AHAAU3 NpaABosoll 0CHOEbL 2APMOHUSAL UL CIPAX06020 3axorodamervcmea 6 EADC umeem
3HaueHue OASL onpedereHus OCHOGHLIX HANPAGACHULL COGEPULEHCIEO6AHUS  CIPAX06020
saxonodamervcmea PK. Tlpu zapmonusauuu cmpaxosozo 3axorodamervcméa PK ¢
CO0MEEMCcmMeYouUM 3aKoH00amerbemeom cmpan-urenos EADC neobxodumo yuumolsamo
HAYUOHAADHYIO NOAUMUKY 6 o0Aacmu cmpaxosanus. Hapady c amum 6 npuopumemiiom
nopadKe OAXKHDL CHABUMDCA UHMepechl Cly0beKMmMos CMpaxosolX OMHOULeHULL CIPAX0GULUKOE
u cmpaxosameneti. EQunviil cmpaxosoii puinok Heo0X00UMO GOPMUPOEATND HOALKO NpU
cobAr0deru urmepecos kaxadoi cmpanvl, 6xoosuieti 6 cocmas Eepasutickotl unmezpavuu.
ToAbKO 6 a110M CAYHAe GOpMUPOGAtLE e0UH020 CHIPAX06020 PLIHKA, 6 YACHIHOCHIU, U e0UHO020
purarcosozo puirka 6yoym apdexmusroimu AL ycheuirozo passumus skonomuku EAIC.
KaloueBble caoBa: 2apMOHU3ALUS  CMPAX06020  3AKOHOOAMEALCHIGA,  CHIPAXO0G6AS
0esmeAbHOCIb, CHIPAX06OL POIHOK.

DOIL: https://doi.org/10.32523/2616-6844-2023-145-4-171-182

[IpoGaempl rapMoOHM3alMM CTPaXOBOIO 3aKOHOJaTeaAbCTBa B paMKax Eppasmiickoro
sKoHOMMuyeckoro coios3a (EADC) paccmarpuBaauch y4EHBIMHU-IIpaBOBeJaMM pa3ANYHBIX
CTpaH, BXOAJAIIMX B MHTerpanuio. MoXXHO cKasaTh, IIpaKTHMYeCKM Cpa3y IIocAe Hadaaa
¢yuknmonnposanuss EADC ¢ 2010 roga craaum HOAHMMATBCA BOIIPOCH  YHU(PUKALIUN
3aKOHOJaTeAbCTBa aAMMHICTPATUBHOTO, YTOA0BHOTO, HaA0TOBOTO U APYTUX OTpacAaeli Ipasa.

HeobxoaumocTts B yHUpUKauyM ¥ rapMOHM3alMM psiga OTpacaell 3aKOHOJATeAbCTBa B
pamkax EADC Bozankaa o o0bekTuBHEIM IpudanHaM. Co3jaHne Ha Ha4aAbHOM BTarle eAVHON
TaMO>KeHHOI TeppUTOpuUM odecIiednao cBOOOAHOe IPOABIKEHIEe TOBapoOB, IPOMU3BeAEHHBIX
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M. baan, A4.A. Ocnanosa, O.A. [Trouxas

B CTpaHax-uJeHaX TaMOKEHHOTO cOl03a, 0e3 TaMOXKeHHBIX IIOIIAMH M 0e3 TaMO>XeHHOIo
opopmMaeHNsT Ha BHYTPEeHHUX IpaHUIlaX. B CBOIO ouyepeab IpOABMIKEHME TOBApOB MEXAY
CTpaHaMM-YAeHaMI TaMOXXeHHOTO coio3a EADC BLIABMAO B 9TUX CTpaHaX pa3ANYHbIe ITOAXOALI
B IPaBOBOM pPeryAMpOBaHMM COIYTCTBYIOIINMX HPOABVKEHUIO TOBAapOB OOIeCTBeHHBIX
orHomenuii. Hanpumep, nmerorcst pasandus B aAMUHUCTPATUBHOM, HaA0TOBOM, CTPaxOBOM 1
Ap. 3aKOHOJAaTeAbCTBax.

[TosTOMY B IIpaBOBONI AUTepaType U CpeAcTBaX MaccoBOi MH(pOpMaLMM dYalle CTalu
IIOAHMMATBCS  BOIIPOCEI O HEOOXOAMMOCTM TapMOHM3alUMM ¥ YHUQPUKAIIUKM OTpacaeit
3aKOHOJATeAbCTBa, PeryAupyoommux topapoasrokenne. [lpuuem o6 9TOM ropopsAT He TOABKO
IOPUCTEI, HO U IpeAnipuHNMaTean. 3a nepuog ¢yHknmonnposanus EADC Ob1a yanduimposas
pA4 oTpacaeit 3akoHogaTeabcTBa. O4HAKO aKTyaAbHOCTh IO YHUPUKAIMUM M TapMOHU3ALUMI
3aKOHOAATeAbCTBA, PerAaMeHTUPYIONIero  OOIeCTBeHHBIe  OTHOIIeHMs, CBA3aHHBIe C
IIPOABVKEHMEM TOBapoOB, padOT M ycayr B paMKax TamMoxKeHHON Tepputopum EADC, ne
yTpaueHa. B uacTtHOCTM, aKTyaAbHBIMU SIBASIOTCA BOIPOCH TapMOHU3AIMM ¥ CTPaxoBOTO
3aKOHOAaTeAbCTBa cTpaH-uaeHoB EADC.

MeT0a040T1sI CCAEAOBAHIST

MeTo4040r1I0 4aHHOTO MCCA€AOBAHUA COCTaBMAM IIOCTaHOBKA IPOOJAEMBI, TIOUCK, cOOp,
aHaAM3 11 00paboTKa HayYHO U IIPaBOBOV MH(POPMaLINIL.

Vsydyenne BorrpocoB yHM(UKaLUU ¥ TapMOHM3aLMM HOPM CTPaXOBOTO 3aKOHOAATeAbCTBa
crpan-uaeHoB EADC 00yca0B140 NpuMeHeHre pa3AMdHbIX MeTOAO0B IIPaBOBOTO MCCAeAOBAHAL.
besyca0BHO, OCHOBHBIM U3 METO40B AAHHOTO MCCAEAOBAHU: SIBASETCA MeTOA aHaau3sa. /as
BBIIIOAHEHIS IIOCTaBAEHHBIX B MICCA@JOBaHUM I1eAell aBTOpaMIl IIPUMEeHAANCh MeTOABI aHaAM3a
IIEPBUYHBIX AAHHBIX M aHaAM3a BTOPUYHBIX AAHHBIX. AHAAU3 IEPBUYHBIX AAHHBIX, a MMEHHO
AEVICTBYIOIIEr0 CTPaxOBOTO 3aKOHOJAaTeAbCTBa CTpaH, BxoAamux B EADC, mo3soana BBIABUTD
pasandus B IpaBOBOM PeryAMPOBaHNUM CTPAXOBBIX OTHOIIEHNIA B TOV AU VMHON CTpaHe-dyAeHe
EADC.

Hapsiay ¢ anaamsom AeiicTByIOIIEro CTpaxoBOrO 3aKOHOAATEeAbCTBA U3YYEHUIO U aHAAU3Y
ObLAM TIOABEPTHYTBI Y>Ke IIpOBeAE€HHbIe MCCAeJO0BaHMsA II0 JaHHOM TeMaTuke. AHaaus
IIPOBEAEHHBIX paHee MccAeJOBaHMII, ONyOAMKOBAaHHBIX Hay4HBIX MaTepualoB I103BOANA
CpaBHUTH pe3yAbTaThl ICCAeAOBaHNIA, BBIABUTH HEAOCTaTKI OAHUX U AOCTOMHCTBA APYTUX.

CpaBHeHMe CBOMX BBIBOJOB C BBIBOAaMU APYTUX HcCcAejoBaTedell, OIIOHMpPOBaHMe
BBIABUHYTBIX B MICCA€A0BAHMAX ITOAOKEHIUI CIIOCODCTBYeT OTTauYMBAHMIO MBICAY U IIOPOKAAeT
uctuny. IlosToMy Ges cpaBHUTEAbHO-IIPaBOBOIO MeTOJa He OOXOAUTCS HU OAHO MCCAeAOBaHue,
B TOM 4mCAe U JaHHOe.

[IpumeHenne MHAYKTUBHO-4€AYKTUBHOTO METOJa B COYETAaHUM C CUHTE30M II03BOAUAN
0000IIUTD 1 00BEAVHNUTD Pe3yAbTaThl IIPeAbIAYIINX MICCAeAOBAaHNUI, TPOBEAEHHBIX 110 BOIIPOCaM
yHMpUKaI MM 1 FapMOHU3AI[ UM CTPaXOBOIO 3aKOHOAAaTeAbCTBa Ha e4uHOM IpocTpanctse EADC,
a TaKkKe cAeaaTh COOCTBeHHBIE BEIBOABI, KOTOPBIe, HageeMcs, OyAyT ITOAe3HbI A4S IIOCAe AYIOIIIX
nccaeAOBaHIUIAL.

O06cyxaenmne

[Ipesxae yeM TOBOPUTH O TapMOHM3ALIMI CTPAaXOBOI'O 3aKOHOAaTeAbCTBa cTpaH-uaeHos EAC,
BHECEM SICHOCTD B IIOHATUIHBI antnapar. /loroBopom o EBpas3uiickoM 5KOHOMUYECKOM COI03e 0T 29
Mmas 2014 roaa (Jaaee - Jorosop) HOHATHUS «TapMOHU3AINS» U «yHUPUKALIN» 3aKOHOAATeAbCTBa
OBIAM 40CTATOYHO sICHO oInpedeaeHH! [1]. IToa rapMonusaner 3akoHOAaTeAbCTBa OIIpeAeAs1eTCs
«cOAM>KeHne 3aKOHOaTeAbCTBa TOCyAapCTB-41eHOB, HallpaBAeHHOe Ha yCTaHOBAeHMe CXOAHOTO
(cormocTaBMMOro) HOPMaTUBHOTO ITPaBOBOTO PETyANPOBAHIL B OTAeABHBIX cpepax» [1].

YHupuxkanmuio sakoHogaTeAbCTBa CAedyeT IOHMMAaTh KaK «COAVM>KeHMe 3aKOHOAaTeAbCTBa
roCyAapCTB-4A€HOB, HallpaBAe€HHOE Ha YCTaHOBAEHNEe MAEHTUYHBIX MEeXaHU3MOB IIPaBOBOTO
peryaupoBaHmusl B OTAeAbHBIX cdepaX, oOllpeseleHHBIX HacrosamuMm Jorosopom» [1].
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B popmyanposke nouaTus «ynuduxaiusg» J0oropopoM ycraHaBAMBaIOTCs cpepbl IPaBOBOTO
peryanpoBaHus, B KOTOPBIX He0OX0AMMa YHUPUKAIU 3aKOHOAaTeAbCTBa cTpaH-uaeHos EADC.
Apyrumu caosamu, yHupuKalus 3aKoHOAaTeAbCTBa cTpaH-uaeHos EADC Oyaer ocymiecTBAsThCs
TOABKO B YKa3aHHBEIX J0ropopoM cdepax mpaBOBOTO peryArpoBaHs.

Caeayer OTMETUTDH, YTO IIPUMEHUTEABHO K CTPaxXOBBIM IIPaBOOTHOIIEHUAM /OroBopom
npegycMaTpuBaeTCs — rapMOHM3allus — 3aKOHOJaTeAbCTBa  cTpaH-uaeHoB  EADC,  uro
noarsepkAaercs myHKkTom 3 craten 70 orosopa[1]. EcanO6b1Th TOUHEE, TO CTpaHbl, 00beATHeHHbIe
EBpasuiickoii mHTerpamnuen, nAaHUPYIOT OCYIIeCTBUTL TapMOHM3ALMIO 3aKOHOJAaTeAbCTBa B
cepe puHAHCOBOTO pHIHKA. DTO KacaeTcs U 3aKOHOAATeAbCTBa O CTPaXOBOM PhIHKe.

[IpeAnoA0X1UTeABHO TapMOHM3aIMs 3aKOHOJaTeAbCTBa O (PMHAHCOBOM pHIHKE J0/AKHa
ObITh 3aBepiieHa K 2025 roay. B 9Toit cBA3M cTpaHamu eBpasMiiCKON MHTerpaluy Bce
paboTHl O rapMOHM3allMM 3aKOHOJaTeAbCTBa IPOBOAATCSA B Hacrosilee Bpems:a. Hapsaay c
COBepIlIeHCTBOBaHMeM (PMHAHCOBOIO 3aKOHOAATeAbCTBa A4 LleAeli TapMOHM3aLI ILAaHU PYeTCs
Co34aTh €AVHBIN OpTaH peryAnpoBaHNUs (PUMHAHCOBBIM PBIHKOM. Takoil HagHaIMOHAABHBIN
opraH MpeANoA0XKUTeABHO OyJeT pacrioaaratecs B I. Aamarsl [1, ct. 103]. Caeayer oTtMeTnTs,
4TO B HACTOsIlee BpeMs CAOXKMBIIAACA IOAUTUYEeCKas CUTyalus BAUSAET Ha peaan3anyio
IIOCTaBAEHHBIX B €BPa3UIICKOV MHTErpanuyu AOTOBOPEHHOCTeN He CaMbIM IT0AOXKUTEAbLHBIM
oOpasom. OObsABAeHHBIE B OTHOIIeHMN Poccuy SKOHOMMYECKMe CaHKIUM U UX IOCAeACTBU
BHOCST CBOM KOPPEKTUBHI B Aa/AbHeIiIllee pasBUTHE eBPa3UIICKON uHTerpauun. Tem He MeHee,
IIpoIlecC IO rapMOHM3aIuy (PpUHAHCOBOTO 3aKOHOAATeAbCTBA y>Ke HauaT cTpaHamu u OyJaeT
IIPOAOAXKATHCA.

3aaoxennsle B JOropope NPUHLIMIIEI TapMOHM3AIMM 3aKOHOAATeAbCTBAa HallpaBAeHbl Ha
obecrieyeHne cBOOOAHOTO AOCTyTIa K PBIHKY CTPaxOBhIX ycayT. l'apMonusanum OyAyT 1moaaeKaTh
cAeaylolye HallpaBAeHIs:

1) obecrieuenne HeAMCKPMMMHAIIMIOHHOIO AOCTyIla Ha CTpPaxOBble PBIHKM TIOCYAapCTB-
4Y/eHOB;

2) obecrieueHne rapaHTMPOBAHHON U HPPEKTUBHON 3aIIUTHI IIPaB U 3aKOHHBIX MHTEPEeCOB
IoTpeduTe el CTPaxoBbIX YCAYT;

3) co3gaHme yCAOBMI AAsl B3aIMHOTO IPU3HAHUA AUIEH3UII B CTPaxOBOM CeKTOpe,
BBIJQHHOM YIIOAHOMOYEHHBIM OpraHOM OAHOIO TOCyJapCTBa-udeHa Ha TePPUTOPUSX APYIMX
roCcyAapCTB-4/1€HOB;

4) onpeaeaenne 1MoaxoA0B K peryAupOoBaHMIO PUCKOB Ha CTPaXOBBIX PBIHKAX IrOCyAapCTB-
4Y/€eHOB B COOTBETCTBUI C MeXAyHapOAHBIMU CTaHAApTaMu;

5) ompegeasenme IpyJeHIIMAaAbHBIX TpeOOBaHMII, IIPeAbABASEMBIX K CTPaXoBON
AesATe AbHOCTH;

6) ompejedeHue MoOpsAKa OCYIIeCTBAeHUs HaA30pa 3a AesATeAbHOCTBIO Y4acCTHUKOB
CTPaxoOBOTO PLIHKA;

7) oDecrieyeHNe TpaHCIIapeHTHOCTU AesATeAbHOCTY y4aCTHMKOB CTPaxoBOTro phiHKa [1].

B neasx obecrieyenus eAnMHOOOPa3HOIO peryAMpOBaHNs CTPaxOBOTO phIHKa M CBOOOAHOTO
ABYDKEHIs KalnTasa B crpaHax-uaeHax EADC ompeaeaeHsl OCHOBHEIE (POPMEI COTPYAHIYECTBA:

1) obmen uHpoOpMarei MexXay YIIOAHOMOYEHHBIMI OpraHaMm cTpaH-uaeHos EADC mo
BOIIpOCAM PeryAMpOBaHMs CTPaxOBOil AeATeAbHOCTU, KOHTPOAS M HaA30pa B COOTBETCTBUM C
MeXJAyHapOoAHBIMU AoToBOopamu B pamkax EADC;

2) nposejeHNe COrAacOBaHHBIX MEePONPUATUIL 110 OOCY>KAEHMIO TeKYIIUX U BO3MOXKHBIX
1po0.4eM, BO3HUKAIOIIMX Ha CTPaXOBOM PBIHKeE, 110 pa3dpaboTKe IpeAA0KeHUI 110 MX pellleHnIo;

3) nmpoBeJeHe YIIOAHOMOYeHHBIMY OpTaHaMM CTPaH-44eHOB B3aIMHBIX KOHCYAbTallUIi 110
BOITpOCaM peryAMupoBaHNs CTpaxoBou gesATeabHOCTH [1].

[Tporecc rapMoHM3aII I CTPAXOBOTO 1 B I1e10M (PMHAHCOBOTO PhIHKa Ha Tepputopuu EADC
6o4ee geTaabHO peraaMeHTHpoBaH B [IpoToko.e o puHaHCOBBIM ycayraM (dasee — [IpoTokoa),
KOTOPBHIIT paspaboTaH B cOOTBeTCTBUM CO cTaThél 70 Jorosopa.

B ykazaHHOM goKyMeHTe 0OOO3HaueHBl OCHOBHBIE IIPMHIIUIIBI U TpeDOBaHMSA K eAMHOMY
PBIHKY (PMHAHCOBBIX YCAYT, a TakKXe K JeATeAbHOCTU IIOCTaBIIMKOB (PMHAHCOBBIX yCAYT B
MHTerpauun [2].
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besycaosno, moaoxenmust ganHoro IIpoTokoaa B 0O0s3aTeAbHOM IOpsAAKe AOAMKHBI
YUUTHIBAThCS IIPU OCYIIeCTBACHIUY FapMOHM3aI M CTPaXOBOIo 3aKOHOAATeAbCTBA CTPaH-41eHOB
EADC. boaee Toro, IIpoToxoaoMm orpeseaeHsl KOHKpeTHbIe cepbl TapMOHM3ALIMU CTPaXOBOTO
CeKTOpa MHTerpanun. B mepsyio ouepeanr rapMoHU3aI /sl KOCHETCS TaKUX ITyHKTOB!

1) monsATHE «ITPO]EeCcCHOHAABHBIN yJ4aCTHUK CTPAaXOBOTO PBIHKa» M IOPUANYIECKOTO CTaTyca
11po¢ecCcOHaABHOTO YIaCTHIKA CTPaXOBOTO PBHIHKA;

2) obecrredeHne PpUHAHCOBON YCTOMIMBOCTY MTPOPECCHOHaABHOTO YYaCTHMKA CTPaxOBOTO
PbIHKa, B TOM 4lCA€ B OTHOIIIeHNI:

- CTPaxOBBLIX Pe3epBOB, 4OCTaTOYHBIX AAs MCIIOAHEHMsI 00s3aTeAbCTB II0 CTPaXOBaHMUIO,
CO-CTpaxoBaHUIO, IIepecTpaxOBaHUIO, B3aIMHOMY CTPaXOBaHMIO;

- COCTaB U CTPYKTypa aKTMBOB, IPMHMMAaEMBIX 445 HOKPBITUS CTPaXOBBIX Pe3epPBOB;

-  MUHMMAaABHOIO YPOBHS U IIOpsigka (POPMMPOBaHMUSA YCTaBHOTO M COOCTBEHHOTO
KanuTaaoB;

- yCAOBMII U IOps/AKa ITepejadn CTpaxoBOTo opTdeas;

3) TpeboBaHMII K OyxraaTepckoi (PUMHaAHCOBOI) OTIETHOCTU Ha OCHOBe MeXXAyHapOAHBIX
CTaHAapTOB (PMHAHCOBOI OTYETHOCTY;

4) mopsaxa U yCAOBUI CO34aHN U ANII@H3MPOBAHMs CTPaXOBON AeATeAbHOCTH;

5) mopsAKa OCyLIeCTBAHUS YIIOAHOMOYEHHBIMI OpraHaMI IoCyAapCTB-44eHOB Haa3opa
3a A4eATeAbHOCTBHIO TPOQeCCHOHAABHBIX YYaCTHUKOB CTPaXOBOTO PHIHKA;

6) pasmepa, mnopsaka M YCAOBMUII HNpPUMEHEHMs CaHKIMII K ydacTHUKaM M (1An)
1po¢eccOHaABHBIM yJacTHIKAM CTPaXOBOTO PhIHKA 3a HapyIlIeH!s Ha (PMHAHCOBOM pPhIHKE;

7) TpeboBaHMIIK TpOdeccroHaAbHON KBaAn(pUKAITIN 1 4eA0BO peIry Tallii PyKOBOASIIIIX
PpabOTHIKOB MPOQeCcCOHaAbHBIX Y4aCTHIUKOB CTPaXOBOTO PhIHKA;

8) ocHOBaHMIT A5 OTKa3a B Bhlgaue AUIIeH3MM Ha OCYIIleCTBAeHe CTPaXOBOIi AesATeAbHOCTH;

9) mopsaxa, HTporeAyphl U YCAOBUII AMKBUAAIIMM IIPpOdeCcCHOHAABHOTO y4YacTHUKA
CTPaxoOBOTO PhIHKA, B TOM YMCAe IPUHYAUTEABHON AUKBUAALIMY (DaHKPOTCTBA);

10) ocHOBaHMIT 4451 OT3bIBa Y TPOQPECCHOHAaALHOTO YJacTHIKA CTPaXOBOTO PhIHKA AUITeH3UN
Ha OCylIeCTBAeHIe CTPaxOBOM AesTeAbHOCTM, a TakXKe aHHYAMPOBaHNsS, OIpaHMYeHMUs WA
HPUOCTAaHOBACHU S AEVICTBIS TaKO ANLIeH3UN;

11) mopsiaxa 11 0COOEHHOCTeN peopraHM3anyy IpoQeccuoHaAbHOTO yJ4acTHIKA CTPaxoBOTo
pBIHKa B (popMe CAMSAHMS, TPUCOeAVHEHMS AN ITpeoOpa3oBaHis;

12) TpeboBaHMI K COCTaBY CTPaXOBLIX IPYIII, CTPaXOBBIX XOAAVHIOB, BKAIOYas X CTPaXOBYIO
HaAE>XHOCTH [2, . 23].

Caeayer oOpaTuTh BHMMaHMe Ha TO, YTO MO yCAOBUAM U IPUHIIUIIAM TapMOHU3ALIUU
CTPaxOBOTO 3aKOHOJATeAbCTBA B MHTerpaliuy KaXkgas CTpaHa MOXeT II0Ab30BaThCsd B
OIlpe4eAeHHOI CTeIleHM HaIlMOHAaABHBIM peXuMoM. Takme HPUHIIUIBL OIlpejeAeHbl
IpaKTUYeCcK! BO BCeX MeXAYHapOAHBIX OpraHM3alusaX M MHTerpanusx (Hanpumep, B BTO).
IIpearioaaraercs, 4TO B IIeAAX MPOTEKIIMOHUCTCKUX Mep rocyAapcrsa (4AeHbl MHTerpalumn) Ha
3aKOHOJAaTeAbHOM YPOBHE MOTYT OIIpeAeAsTh BO3MOXKHOCTb IIPUMEHUTDh PeKMM HarOOAbIIero
0AaronpuUATCTBOBAHMA A48 COOCTBEHHBIX YJaCTHMKOB CTPaxoBOTO pbiHKa. Ilpu ®TOM B measx
130eKaHUs IpeBaAMpOBaHNs IIPOTEKIIMOHMCTCKIX HOPM B HAaIlMOHAaAbHBIX 3aKOHOAATeAbCTBaX
4/eHOB MHTerpaliy, liepedeHb BUAOB CTpaxOBaHIsl, 110 KOTOPBIM MOIYT IIPUMEHATHCS yKa3aHHbIe
peXuMbl, orpanndeH. K HuUM OTHOCSATCS TOABKO:

1) crpaxoBaHMsI PUCKOB, OTHOCAIIVIXCS:

- K MeXAYHapOAHBIM MOPCKUM IIepeBO3KaM M KOMMepPUYecK!M BO3AYIIHBIM IIepeBO3KaM,
KOMMepYeCcKIM KOCMIIEeCKIM 3aITyckaM 1 PppaxTy (BKAIOYast CITyTHUKH), B OTHOIIIEHU Y KOTOPBIX
Takoe CTpaxOBaHMe 3aTparuBaeT IOAHOCTBIO MAM YacTUYHO: TPAHCIIOPTUPYeMble TOBapHhl,
TPaHCIIOPTHBIE CPeACTBa, IepeBO3slue TOoBap, U I'Pa’kAaHCKO-IIPAaBOBYIO OTBETCTBEHHOCTD,
BO3HIKAIOILIYIO B CBA3M C IIEPEBO3KOIA;

- TOBapaM, IepemMeliaeMbIM B paMKax MeX/AyHapOAHOIO TpaH3UTa;

2) mepecTpaxoBaHMe, a TakXe TaKue BCIIOMOTraTeAbHble CTpaxOBble YCAYIM, Kak
KOHCY/AbTaIIMOHHBIE YCAYTHU, aKTyaAbHble yCAYTH, OlleHKa pyCKa I yperyaupoBaHue IpeTeH3uil
[2, . 1) u 2) myHKTa 4].
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Caeayommm  A4OKYMEHTOM,  COCTaBAAIOIIMM  IIPaBOBYIO ~ OCHOBY  TapMOHM3aLluu
3aKOHOJAaTeAbCTBAa  (PMHAHCOBOTO  pBIHKA, sBasercs CoraameHme O TrapMOHU3AIUN
3aKOHOJATeAbCTBA TOCYAapCTB-44eHOB EBpasmiickoro SKOHOMMYECKOIO coio3a B cdepe
¢punHanCOBOTO pHIHKA [3]. JaHHBIN AOKYMEHT yCTaHaBAMBaeT IapaMeTpPhl B3alIMOAENICTBI CTpaH
VHTeTpaluy BO BpeMs IIPOBeAeHIs FapMOHU3al UM (PMHAHCOBOIO 3aKOHOaTeAbCTBa [3, myHkT 1
crateu 3]. Apyrnmu caoBaMu, JOKYMEHT pacluchiBaeT HallpaBAeHUs 1 cpephl B3aMOAeTICTBIAS
HallMIOHAABHBIX OPTraHOB CTpaH MHTerpanuu. TakuMy HaIlpaBA€HUSAMU ABAAIOTCS OaHKOBCKas
cdepa, cpepa cTpaxoBoro priHKa 1 cdpepa phIHKa IJEHHBIX OyMar.

HammonaapHble OpraHbl, YIIOAHOMOYEHHBIe OCYIIeCTBASATh TapMOHM3AIMIO (PMHAHCOBOTO
3aKOHO/AaTeAbCTBa, MOTYT B3aIMOJAEIICTBOBATh APYT C APYTOM:

- IO OPUHATUIO COTAaCOBAaHHBIX TpeOOBaHMII K yYacTHMKaM (PMHAHCOBLIX PBIHKOB B
OTHOIIIEHNM WX CO3JaHUs, YUPeXKAEHMS U AesATeAbHOCTM B OaHKOBCKOM CEKTOpe, CTPaxOBOM
CeKTOpe, CeKTOpe YCAYT Ha phIHKe IIeHHBIX OyMar;

- II0 TapMOHU3AIUN TTOAXOA0B K PeryAnpoBaHNIO PUCKOB B cpepe PUMHAHCOBOTO PHIHKA B
COOTBETCTBMU C MeXAYHapOAHBIMU CTaHAApTaMIL;

- 10 TapMOHM3alMI HaA30PHBIX TpeDOBaHMUII U IOpsigKa OCYIeCTBAeHNUs Haa3o0pa 3a
yJacTHMKaMU (PMHAHCOBOTO PBHIHKA;

- 10 0DecIIeYeHNIo yCAOBUIL A5 B3AaIMHOTO IIPU3HAHNS AULIeH3UI];

- 10 TapMOHU3a Uy TpeboBaHMI K pacKpBITUIO nHpOopMaIun B cpepe GpUHAHCOBOTO PHIHKA;

- II0 BOIIPOCY TpMOOpeTeHm: 40ei (aKIT1iT) B yCTaBHOM KaIlTale y4aCTHIUKOB (pMHaAHCOBOTO
PBIHKA MHBECTOPaMM IrOCyAapCTB-U/1€HOB;

- 10 rapMOHM3aI UM TpeDOBaHMIA 110 3aIllTe IIpaB I MHTepecos IoTpedbuTeaeil PUHAHCOBBIX
ycayr [4, ct. 1].

Xoreaoch OB  OTMETUTB, YTO JOTOBOPEHHOCTM O TapMOHM3aluuy (UHAHCOBOTO
3aKOHOJaTeAbCTBa OyAyT peaansosaHsl 60ee 9pPeKTUBHO I B KOPOTKIE CPOKH, €CAY CTpaHaMMI
OyAyT ompejeaeHBl KOHIIENTyaAbHble ITOA0KeHNUs TapMOHM3aIlMM 3aKOHOJaTeAbCTBa. Takme
KOHIIeIITyaAbHbIe IT010KeHN s rapMOHu3anuy 6s14m onpeAeaeHs B Konnerum GopMmpoBaHus
obmero ¢unancosoro priHKa EADC [5]. Konmenmus Obplaa padpaboTaHa LeHTpPaAbHBIMI
Oankamm rocydapcts EADC cosmectHo ¢ EBpasmiickoil SKOHOMIYECKON KOMICCHENL.
Konnenums ¢opmuposanus ob1iero GpuHaHCOBOIO phIHKA EBpas3miickoro 9KOHOMIYECKOIro
coro3a yTBep:KAeHa pelleHreM Bricirero EBpasmiickoro skoHOMm4Yeckoro cosera 1 OKTAOps
2019 roga. Konnemniius siBasieTcs elje O4HUM 0a30BBIM AOKYMEHTOM, IIPUHATHIM MHTerpalien
AAs1 TaApMOHM3any (UHAHCOBOTO 3aKOHOAATeAbCTBa.

Kak ormeuaercst Ha HoBocTHOM mntopTaze EDK, «KoHuemnmus onpeseasier OCHOBHBIE 114,
3agauy U KAIOUeBble HallpaBAeHNs: popMuUpoBaHs oO1ero (pMHAHCOBOTO PhIHKA C yKa3aHUeM
9TANlOB UM MEpPONpPUATUII II0 MX peaamusaliuy, IPaBOBYIO OCHOBY ero (PyHKI[MOHUPOBaHMS,
MOPsIA0K MH(POPMAIIMOHHOTO B3aIMOAEVICTBUA U aAMMHICTPATUBHOIO COTPYAHMYECTBa
peryasTopos (pMHaHCOBOTO phIHKA, 3ajauM U IIOAHOMOYMS HaAHAIIMOHAABHOTO OpraHa IIO
peryauposannio oomero ¢puHaHcosoro perHka EADC» [5].

CoraacHo AOKyMeHTy, «3ajadell TapMOHM3aIlMM 3aKOHOAATeAbCTBA TOCYAapCTB-4A€HOB
SBASIETCS YCTAaHOBAEHNE CXOAHBIX (COTIOCTaBMMBIX) ITPABIA IPABOBOIO PeryAMpoBaHus 00IIero
¢$puHAHCOBOTO pBHIHKA IIPM YCAOBUM, YTO COXPaHAIONINECs pa3Andns He OyAyT IpersiTCTBOBaTh
3¢ PexTUBHOMY (PYHKIIMOHNPOBAHUIO OOIIero PUHAHCOBOTO PBIHKa» [5].

Kax m3BecTHO, cTpaxoBble peIHKM cTpaH-uaeHOB EADC BecbMa pasamynpl. OTaM4yaioTcs
U TI0AXOABI K IIPaBOBOMY PeTyAMPOBAHMIO CTPaXOBON AesATEABHOCTU, U YPOBEHb Pa3BUTIS
cTpaxoBaHus: B crpaHax. OcoOeHHO 3HauMTeAbHa pa3HuIla B CeAbCKOXO3ICTBEHHOM CTpaxOBaHUI
B CTpaHax MHTerparum.

B ®ToM mnaame poccuiickme umccaejoBaTeau OTMedaioT, uTo «...B Kasaxcrame
CTPaxoBBIM KOMITAHMSIM KOMIIEHCHpYyeTcsl 5-% OT IpOom3BeAEHHBIX CTPaxOBBIX BBIILAAT IIO
CeAbCKOXO3511ICTBEHHOMY CTPaxOBaHMIO, B TO BpeMsI Kak B Poccun BbIAe AsII0TCs ToCy AapCTBeHHbIe
AoTanun Ha 5-% CTpaxoBoOil IpeMun, yIl1auBaeMoil CTpaxoBIIuKy. B beaopyccun n Kazaxcrane
CeAbCKOXO35/ICTBEHHOE CTpaXoBaHIe sBAsgeTCs 00sg3aTeAbHBIM, a B Poccum 9T0 400pOBOABHBIN
BI1/, CTPaxXOBaHUs, IO KOTOPOMY IIPeAyCMOTpeHa rocyapCTBeHHas noaaepxka» [6, c. 149].
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VInTtepecen BBIBOJ, KBIPIBI3CKUX MCCAeAOBATeACI: «...CTPAaxOBOM pPBIHOK Poccuiickon
Qegepauny 3aHMMaeT BBICOKYIO IIO3MIMIO II0 €MKOCTM I MacmTtaby cpeam crpaH EADC,
crpaxosple peiHKM Kasaxcrana, beaapycu, Apmenunm HaxoasTcsa B IIpoLiecce pPasBUTIAS,
Krrpreiscran 3aHmmaeT nocaeAHIO MO3UIMIO B peliTuHre crpaH-uyaeHos EADC, rae mepsas
U, TO-BUAMMOMY, TJaBHas MpoOJeMa — 9TO HeAOCTaTOYHble (PUMHAHCOBbIE BO3MOKHOCTU
[IOTEeHIIMaAbHBIX KAVEHTOB» [7].

OtmeTum, 4TO 4451 OOAee TAyOOKOIO M3y4YeHMsl COCTOSHMS CTPaXOBBIX PBHIHKOB 4J€HOB
VHTerpanyuy OplAM CO3AaHbl paboune IPyIbl U3 9icAa yYEHBIX U CIelaACTOB.

OaHyM 13 IPUMeEpPOB DTOIO SABAAETCS CO34aHNe dKcrlepTHOM rpybl B 2019. dannas rpynia
paboTasa IO MCCA€40BaHUIO M aHAAU3Y CTPaXOBOTO 3aKOHOJAATeAbCTBA CTpaH MHTErpaluiu.
Hapsaay ¢ 9Tum yaenamu rpynmsl Oblaa IpogedaHa paboTa IO M3Yy4eHUIO MeXAyHapOaHOI
IPakTUKM II0 CTPaxOBaHMIO BKAAAOB. Pe3yAbTaTOM PpabOThl 9KCIIEPTHONM TPYMIIBI CTaAU
paspaboTaHHble peKOMeHJalluy II0 TapMOHM3allMM HOPM, CBI3aHHBIX CO CTpaxOBaHMEM
BKAaA0B [8].

Kpome Toro, mapasaeabHo c paOOTOii 9KCHEPTHBIX TPYIIl IIPOBOAATCA pa3dAUdHbIe
1ccAe]0BaHNs, HallpaBAeHHble Ha S(PQPeKTUBHYIO TapMOHM3AIIMIO CTPaXOBOTO pBIHKA. Tak,
HallpuMep, MO pe3yabTaTaM aHKeTUPOBAHMS DKCIIEPTOB-yYaCTHMUKOB (PUMHAHCOBOIO PBIHKA,
Hay4JHO-TIe4arormdeckux pabOTHMKOB U  IpeACTaBUTeAeNl TOCYy4apCTBEHHBIX —CTPYKTYp
POCCUIICKMMM MCCAeAOBaTeAsIMU OblAM CAeAaHbl OIpejeleHHble BBIBOABL /aHHbIe BBIBOADI
M3A0>KeHHI B OIy0AMKOBAaHHOM HaydHOM goK4aage [9, c. 32].

[ToayuenHslie BHIBOABI, O€3yCAOBHO, SABAAIOTCS LIEHHBIMY, ITIOCKOABKY ITOAY4€HBI Ha OCHOBe
CAOKeHUSI MHeHIs 9KcreprToB. Ha mx ocHOBe rapMoHmM3aIus CTpaxoBOTO 3aKOHOAATeAbCTBa
AOAKHA OCYIIECTBAATLCA C Y4ETOM CAeAYIONIUX IoAoXKeHMIt: 1) Heobxoaumo paspaboTaTth
KOMIIZeKC Mep, KOTOpble OyAyT HallpaBAeHbl Ha oOecIiedeHre cBOOOAHOTO AOCTyIIa Ha CTPaXoBhble
PBIHKI MHBECTOpPOB 13 cTpaH-uaeHOB EADC; 2) HeoOXoguMO cO34aTh €AVHYIO CHUCTeMY
aBTOTPa’kAaHCKO¥ OTBETCTBeHHOCTH, MeAMIIMHCKOTO CTPaXOBaHMs BBIe3 KaIOIINX 3a TPaHULLYy U
nepectpaxopanus; 3) HeOOXOAMMO yCTaHOBUTDL eAuHble TpeOoBaHMs K CyObeKTaM CTPaxoBOIO
PBIHKA, KOTOPBIe OCYIIeCTBAAIOT CTPaxoBOi HaA30p, PeryAnpyIoT (puMHaAHCOBYIO yCTOMYMBOCTD
U I11aTEXKeCIIOCOOHOCTh CTPaXOBBIX OpraHm3aiuii; 4) HeoOXOAMMO CO34aTh CUCTEMY BblAaun
€AVHBIX AUIIeH3UI Ha OCyIecTBAeHNe CTPaxoBOU JesATeAbHOCTH; 5) caeAyeT oOecIeduThb
npucoeauHenne crpan-daeHos EADC k cucreMe «3eaéHast KapTa» U CHATHMe OapbhepoB IO
pas3MeIeHnIO PUCKOB Ha HallMOHAAbHBIX IIePeCcTPaxOBOUHbBIX PRIHKaX [9, . 32-33].

AKTyaabHbIe BOIIPOCEHI CTPaXOBOI0 3aKOHOAaTeAbCTBa cTpaH-uaeHos EADC paccmaTpuBaanch
YYEHBIMU-IOPUCTaMI B pa3AMYHBIX acrekrax. Tak, B yactHocty, M.E. KagoM1ieBoit mposeén
aHaAM3 COCTOSAHMA HOPMATMBHO-IIPABOBOIl 0a3bl ¥  MEXaHU3MOB IOCYyAapCTBEHHOTIO
peryAnmpoBaHmusl CTPaxoBOro cekropa B cTpaHax-uaeHax EADC. C peapio oOocHOBaHU
HEoOXOAMMOCTHM CO3AaHMs eAMHOIO PhIHKa cTpaxoBaHus Ha mpocTpancTse EADC apTopom ObLan
IIpOaHaAM3UPOBAaHbl MEXaHM3MBI TOCYAaPCTBEHHOTO PeryAnpOBaHIs CTPaxXoBOil AeATeAbHOCTU
B cTpaHax-uaeHax EADC, ompegeseHbl CXOACTBAa U pa3dAnMdus MoAeAell CTpaXoBaHUs B DTUX
CTpaHax, a TakXe M3y4eHO 3aKOHOJAaTeAbCTBO, PerdaMeHTUpYIOIee CTpaxoBble OTHOIIeHus. B
DoabIIell cTereHy aBTOPOM paccMaTpUBaAMCh BOIIPOCHI CTPAaXOBaHUS B arpOIIPOMBIIILAEHHOM
KoMIIAeKce cTpaH-uaeHOB EADC. ABTOp yKasbiBaeT Ha ps/ pasAuumuii B peryAnMpOBaHUs
CTPaxoOBOM AEsATeABHOCTM B CTpaHaxX MHTerpanuu. B dmcae Takux pasamdmii BbhIAEAEHBI
NOPAAOK AUIEH3VPOBAHNs CTPaXOBOIl AeATeAbHOCTH, OCyIIlecTBAeHNe Hal30pa 3a CTPaxOBOil
AesATeAbHOCTBIO, MOPAAOK OpraHM3aluy IepecTpaxOBaH!s U ITOCPeAHNYECKON AesATeAbHOCTH,
IIpOLeAyPHBII HOPSAAOK PeopTaHM3alu ¥ AMKBUAALIMN CTPaxXOBbIX opranusanmit u ap. [10, c.
16].

ObocHoBbBIBasl HEOOXOAMMOCTD TapMOHM3ALMN CTPAXOBOTO 3aKOHOZATeAbCTBA B 001acT
arporpomMsiniaenHoro komraekca, M.E. Kagomnesa mnpeasaraer mpoBecTu MHTerparuio
CTpaxoBBIX cucTeM cTpaH-uaeHos EADC B aBa vrama.

[To MHeHMIO aBTOpa, Ha IIEpBOM BTame cAeayeT IIPOBeCTU «B3aMMHYIO ajallTaluio
Iepe0BhIX ¥ HanboAee 0AM3KUX IO YPOBHIO Pa3dBUTNS HAllMOHAABHBIX CCTeM pery AMpOBaHMs
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CTPaxoBOM AeATeABHOCTU. 3aTeM IIOCTeIIeHHO MOIYT IIPUCOeAVHUTLCA APYyTUe y4aCTHUKU
VMHTeTpalliyi C MeHee pa3BUTBIMU CTPaXOBBLIMU CUCTeMaMu... Bropoit sranm mHTrerpanmum
CTPaxoBBLIX CUCTEeM IpejlioJaraeT oOecriedyeHyne pasBUTUA ajeKBaTHO MUPOBBIM TeHAEHIIUM,
oOycaaBanBaeT HeOOXOAMMOCTh IPUHATL 32 OCHOBY MMPOBbIe CTaHAAPTHI pPeryAnpOBaHUA
CTPaxoBO AeATeAbHOCTU IIPU y4éTe ycaoBuil passutus B pamkax EADC n ckaaapiBarommxcs
MHPOBBIX TeHAeHIMI» [10, c. 19].

Coraamasice ¢ BpiBogamu MLE. KagoMiieBoli OTHOCUMTEABHO BBIABACHHBIX pasAuduil B
peryAnpoBaHNy CTPaxOBBIX PBIHKOB cTpaH-uaeHOB EADC, mo3poauM cebe CKOppeKTUpOBaTh
IIpeAA0>KeHHYIO aBTOPOM ABYX®TAITHYIO MHTEIPaLiiO CTPaxOBbIX cucTeM cTpaH-uaeHoB EADC.

CunraeM, 4TO BO BpeMs TapMOHHM3aIUM (PUHAHCOBOTO 3aKOHOJATeALCTBA CO3J4aeTcs
YHUKa/AbHas BO3MOXKHOCTh IIPUBECTH 3aKOHOAATEAbCTBO B COOTBETCTBUE C MEXAYHapPOAHBIMU
craHAapTaMn B cpepe PUHAHCOBO-ITPABOBOTO peryanposaHus. Kpome Toro, anaaus n BHegpeHne
OIIBITa BeAyIIMX CTPaH IO IIPaBOBOMY PeryArMpoBaHnio (PMHAHCOBLIX M, B YaCTHOCTHU, CTPaXOBBIX
OTHOIIIEHMII TIO3BOAAT yCOBEPIIIeHCTBOBATh (PMHAHCOBOE 3aKOHOAATEeAbCTBO CTPaH MHTEeTpaIyi.

B KauecTBe MeXXAyHapOAHBIX CTaHAAPTOB OPTaHM3aLMI CTPAXOBOIO PhIHKA MOTYT BBICTYIIATh
NPUHIOUIIE, CcPOPMyAMpOBaHHbBIe MeXAyHapoAHON accolmaiyell CTPaxoBBIX HaA30pOB
(IAIS) [11]. DTa opranmsanus cymiectsyet ¢ 1994 roga n oobeaunser 6oaee 200 crpan. Camoe
004bIII0e KOAMYECTBO CTPAXOBBIX IIPeMUil MPUXOAUTC MMEHHO Ha CTpaXOBble PHIHKIU YA€HOB
9TOM Opranmsanuu. Takue ITOKasaTeAM OCHOBaHbI Ha BBIPAOOTKE M HPUMEHEHUU eAVHBIX
IPUHINIIOB U CTaHAAPTOB PETryAMPOBaHIS CTPaXOBBIX pHIHKOB. Kak 1 MHOTHIE MeXXAyHapOAHbIe
opranmzauny, IAIS okaspiBaeT moMoIIb JKeAaIOIIM CTpaHaM BO BHEJAPEHUM ee IIPUHIIUIIOB U
craHgapTos. I Ipyu 9TOM opranusans MoKeT OKa3blBaTh COACVICTBIE B BUAE PYKOBOACTB U APYITIX
MaTrepuaaoB II0 HaA30Py 3a CTPaXOBBIM PhIHKOM. OTMETUM, YTO B OCHOBe JesATeabHoctu IAIS
3a/103KeHO0 COAeNICTBIe UMeHHO HaA30Py 3a CTPaxoBOil OTpacablo. Kak rokaspiBaeT OmbIT CTpaH,
npuMeHNBIINX cranAaptel IAIS, crabuapHOCTh M 9PPEKTUBHOCTH CTPAXOBOTO PhIHKA, a TaKXKe
obecrieyeHne co0AI0AeHIS MHTEPECOB BCeX X Y9acTHUKOB OyAyT oOecriedennsl. CaeaoBaTeabHO,
Oyaet obecriedeHO D(PpPeKTUBHOE pa3BUTIE BCero PUHAHCOBOTO CeKTOPa CTPaHEL.

Kax MpI y>xe oTMedaan, B HacToOsIee BpeMsl BCeMU CTpaHaMU eBPa3MIICKON MHTeTrpalun
IIPOBOASTCS MEpPOIPUATUA 110 TapMOHM3allMM CTPaxoBOIO 3akoHoAaTeabcTBa. OO 9TOM
CBMAETEeALCTBYIOT COOOIIeHNs 13 MH(OPMAIMOHHBIX ceTell EBpasmiickoil 9KOHOMMYEeCKO
komuccuy EADC. Hanmpumep, crpaHbl MHTerpalnuim yKe JOTOBOPMUANMCh O IapMOHM3allNuU
3aKOHO/aTeAbCTBa B cepe CTpaxoBaHM: BKAaloB. B 9ToM maane pazpaborano 13 ®KcrepTHBIX
3aKAIOUEHMII II0 CpOKaM Hadala BBIIIAAT, pa3dMepaM CTPaxOBOTO BO3MEIeHNs, BbIIlaaTe
BO3MeIlleHNs B BaAlOTe BKAada, MeXaHI3MaM IIPOAAeHN s CTPaxoBO 3aluTel 1 T.10. [12].

B asrycre 2022 rosa B croaune KpIpreiscrana mpolaa BCTpeya DKCIIEPTHON TIPYIIIIBI C
y4acTHMKaMI CTPaXOBBIX PBIHKOB CTpaH uHTerpanun. Ha 9Toi1 Bcrpeue oOcy>KaeHbl pa3AndHbIe
BOIIPOCHI 110 PeryAnpoBaHIIO CTPaXOBOTO PhIHKA. B unmcae paccmaTpuBaeMbIX BOIIPOCOB ObLAK
" BOIIPOCHI O (PMHAHCOBOM O3/40POBAEHNI CTPaXOBBIX OpraHM3aInii, nX OaHKPOTCTBE B paMKax
unterpanunu. OcoOoe BHMMaHUE YyAeAsA0Ch BOIIPOCaM, CBSA3aHHBIM C TapaHTHMpPOBaHUEM
AETIO3UTOB: MeXaHM3MbI (PMHAHCUPOBAHN:, ICTOYHNKN (POPMIPOBaHNs, Ie]eBble TlapaMeTpPhI
u ap. [13].

Kaxuapyrue crpansinnarerpannun, Kasaxcran BKAIOYeHBIIpOIlecc rapMOHM3AI M CTPaXOBOTO
3aKoHOgaTeAbcTBa. HalmonaapHoe cTpaxoBoe 3aKOHOA4ATeABbCTBO ITOABEPTraeTcs MU3MEHEHUIO
B IeAsx oOecIledeHMsl ero rapMOHHU3allMM C COOTBETCTBYIOIIMM 3aKOHOAATeAbCTBOM CTpaH
MHTerpanuu. 3aKkoHOAaTeAbCTBO O TapMOHM3AIUM B paMKaX MHTerpaluy patuduimposaHo 26
Aexadps 2019 roga [14]. B HacTosA1II€€ BpeMsI CTPax0OBOIl CeTMEHT HallIOHA/ABHOTO (PMHAHCOBOTO
pPBIHKA IIpeacTaBAeH 27 CTPaXOBBIMIU KOMIIAaHMSAMM, U3 4McAa KOTOpPHIX 18 — mo obmemy
CTpaxoBaHMIO, 9 KOMITaHUI — IO CTPAaXOBaHMIO Xu3HU [15].

B pamkax rapMoHmusanumu 1 COBEPIIEHCTBOBaHMU:A M3MeHeHus BHOCATCA B 3akonnl PK
«O cTpaxoBoil geaTeabHOCTN», «O roCygapCTBeHHOM peryAnpoBaHUMU, KOHTpOJAe M HaA3ope
¢puHaHCOBOTO pHIHKA M (PUHAHCOBBIX OpraHU3anuii» u Ap. CopeplleHCTBOBaHIE CTPaXOBOTO
3aKOHOJATeAbCTBa, BKAIOYasi IapMOHM3alMIO, AOAKHO OCHOBBIBATbCA Ha MeXXKAyHapOAHBIX
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NpUHIINIIAX ¥ CcTaHdapTax. HemasoBakHyi0 poab Ipy ®TOM WIpaeT IIpMMeHeHUe OIIbITa
BeAyIINMX 3apyOeKHBIX CTpaH IO PeryAMpOBAHUIO CTPaxXOBOI JeATeABHOCTM M HAaA30pYy 3a
CTPaXOBBIM PBIHKOM.

Boapmion o6bemM BOIIPOCOB IO COBEPLIEHCTBOBAHMIO ¥ TapMOHM3aMM HAI[MIOHAABHOTO
CTPaxoBOTO 3aKOHOJaTeAbCcTBa cogep>kutcsa B Konnenuun passutnst ¢punHancosoro cekropa PK
20 2030 roga [16]. «Cpean Ba>KHBIX HOBOBBeA€HII, IIpejdaraeMbIX 3aKOHOM, BHeJpeHle HOBBIX,
COlMaAbHO 3HAYMMBIX IIPOAYKTOB CTpaxoBaHMs JKU3HM, AaAbHelIas 1 POBU3aIis CTPaxXoBoil
oTpacau, pasBUTHE CHUCTeMBl TapaHTUPOBAHMUS CTPAXOBBIX BBIIIAAT U COBEPIIEHCTBOBaHIE
MexaHM3Ma 3allUTHl IpaB HOTpeduTeeli CTpaxoBbIX ycayr» [17].

Tak, Hampumep, B paMKax COBEpPIIEHCTBOBAHMSA HALUMOHAAbLHOIO  CTPaxOBOTO
3aKOHOAATeAbCTBa IIAaHMPYeTCs Bech IIMKA HpPeAOCTaBA€HUs yCAyT IO  AOTOBOPY
00513aTeAbHOTO aBTOCTPaxXOBaHNsI IIepeBecT! Ha HMQPOoBOIT pe>kuM. B wactHoCTH, OyAeT BBeJeH
«EBpornpoTokoa». OH HaMHOTO yIIPOCTUT IT0Ay4eHNe aBTOBAajeAbllaMIl CTPaxXOBBIX BHIILAAT 3a
yIiepO, IPUUMHEHHDIN X TPAHCIIOPTHBIM CpeACTBaM B pe3yAbTaTe He3HauMTeAbHBIX 40POXKHO-
TPaHCIIOPTHBIX IpouciecTsuii. Hapsaay ¢ 9Tum, B cTpaxoBoM 3aKOHOAATeAbCTBE paCIINpPsIeTCs
IepeueHb KAacCOB CTPaXxOBaHNs, IOKPbIBaeMbIX rapaHTier PoHja rapaHTUPOBAHNS CTPAXOBBIX
BbIILAAT U Ap. [17].

PesyabTaThl

[ToaBoAs UTOTM BBIIEU3A0KEHHOMY, OOO3HauMM Oa30Bble HOPMAaTUBHbIE JOKYMEHTBI
II0 TapMOHM3aIlMM 3aKOHOAaTeAbCTBa cTpaH EBpasmiickoit mHTerpanym. K Takum 06a3oBpiM
HOPMAaTUBHBIM JAOKYMEHTaM OTHOCATCs: /OroBop O eBpa3MIICKOM HKOHOMIYECKOM COI03e
(r. Acrana, 29 mas 2014 roaa); Ilporokoa no ¢punancosbriM ycayram. IIpmaosxennme No 17 x
/ZloroBOpY O eBpa3niickoM DKOHOMIYeCKOM colose (. AcraHa, 29 mas 2014 roaa); Coraarienue o
rapMOHM3aIIUM 3aKOHOAATeAbCTBa TOCYy4apCTB-4AeHOB EBpasnifickoro SkOHOMMYECKOTO COI03a B
cepe punHaHcosoro priHKa (1. Mocksa, 6 Hos10p: 2018 r.); Konnennmns popmuposanus od11iero
¢unancosoro prHKa EBpasmiickoro SKOHOMMYECKOTO COI03a, YTBep>KAEHHAs pelleHreM
Bricirero Espasniickoro skoHoMmumdeckoro coseta ot 1 okrsaopst 2019 roga Ne 20.

BouiBOABI

Ha 0ase yxkazaHHBIX IIpaBOBBIX aKTOB IIO IapMOHM3AIMM 3aKOHOAATeAbCTBA CTPaHBI-
yaeHsl EADC 2045KHBI TpoBecTy paboTy 1 00ecIIednTh yCAOBMA A4 GOPMUPOBAHNS € AMTHOTO
¢unancosoro priaka B EADC. CoraacHo A40TrOBOpHBIM 00s13aTeAbCTBaM, CTpaHbl-4aeHsl EADC
00513a41Ch 3aBepIINTh FapMOHM3AIUIO 3aKOHOJaTeabcTBa K 2025 rogy.

XoTteaoch OB TOAYEPKHYTH, YTO HECMOTP:I Ha BO3HUKAIOIIIVe BHEIIIHE Y BHYTPeHHIe BhI30BbI
(moamTmyeckne, SKOHOMMYECKME W COIfMaAbHBIe), (POPMUpOBaHNE €eAVHOTO (PUHAHCOBOIO
PBIHKa B MHTerpanuu npogoaxaercs. CTpaHamu nHTerpanum nmpojedana 0oapinas padora 1o
YAY4IIIeHNIO COCTOSTHUS (PMHAHCOBOTO 1, B YaCTHOCTH, CTPaXOBOTO 3aKOHOAaTeAbCTBa. Ha HOBbIN
YPOBEHb BHIXOAAT peryAnupoBaHiie 1 HaA30P 3a CTPaXoBOl AeATeAbHOCThI0. ObImUMM ycuansamMm
CTpaH MHTerpanuy odbecrednBaeTcss MUHNMM3AINS BO3AEVICTBIS PKOHOMIYECKOTO KpM3lca Ha
(punaHCOBbIe PBIHKM CTPaH MHTErpalym.

Kasaxcran B 9TuX yca0Busx obeciiednsaeT coOAI0AeHIe BCeX IMPUHATHIX 00513aTeAbCTB 10
rapMOHM3aLIMI CTPaXOBOTO 3aKOHOAATeAbCTBA B MHTETPaIIA.
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EADO xargaiibiHAa CaKTaHABIPY 3aHHAMAaCBIH YI11eCTipyAiH KYKBIKTBHIK Heri3aepi

Anpatna. Makaaa meHOepinge Eypasusaablk 5KOHOMUKAABIK o4akka (0OyaaH opi — EADO) mymre
eajepAiH 3aHHaMachiH Yiiaectipyre OaitaanbicTel Kasaxcran PecmyOamkaceiablH (Oydan opi — KP)
CaKTaHABIPY 3aHHaMacChlH TpaHcpopManusailay Moacededepi Kapaaaasl. EADO saHHaMachIHa calikec
EADO menbepinge opTak Kap>Kbl HapBIFBIH KaABIITACTHIPY >Kocnapaanyaa. Ocpiran OaifaaHbBICTBI OaHK
caZachIHAAFBI KOFaMABIK KaTbIHaCTapAbl, CAKTaHABIPY HaPLIFBIH )KoHe OaFraAbl KaFa3Aap HapBIFBIH PEeTTENTIH
HOPMAaTMBTIK KYKBIKTBIK akTizep OipbIHFall coliKecTikke KeaTipizeTiH ©oaaapr. EADO menOepinge
’)KacaAraH IIApTTHIK MiHJeTTeMedepre KOA >KeTKi3y maxcarbiHAa KasakcraH caKkTaHAbIpy 3aHHaMachbH
JKeTiaaipyae. ABTOp caKTaHABIPY 3aHHAMAaChIH YI1AeCTipyAiH HOPMaTHBTiK KYKBIKTBIK Oa3achlH KIHAKTaIl,
KP cakTanapipy 3aHHaMachlH XKeTiaAipy OObIHIIA KOPLITLIHABLAAP MEH YCBIHBICTAp JKacaAbl.

EADO-aa cakTaHABIPY 3aHHAMAacCbhlH YMAeCTipyAiH KYKBIKTBHIK HerisiH Taagay KP cakraHasipy
3aHHaMacCBIH JKeTiAAipyaiH Heri3ri OaFpITTapBIH aliKbIHAAY YIOiH MaHb3Abl. KP cakTaHABIPY 3aHHaAMacChIH
DOblY-ra myIe eadepaiH TuicTi 3aHHaMacbIMeH YI1AeCTipy KesiHAe caKTaHABIPY CaAachIHAAFLI YATTBIK
casicaTThl eckepy KaskeT. COHBIMEH KaTap, CaKTaHABIPY KaTbIHaCTaphl CyObeKTiAepiHiH: caKTaHABIPYIIbLAAP
MeH CaKTaHYIIbLAapAbIH MyAdeaepi OacelM TopTilIleH KOMbLAYLI Tuic. BipbpiHFail caKTaHALIPY HapLIFBIH
EypasusAabIKk MHTerpalysAHBIH KypaMblHa KipeTiH opOip eaaiH Myadedepi cakraaraH >Kafgaiija FaHa
KaABIIITacTBIPYy KakeT. Tek ochl >KarAarija FaHa OipbIHFall caKTaHABIPY HapBIFBIH, aTal aliTKaHAa, OipbIHFa
Kap>xber HapbIFBIH KaabmTacTeIpy EADO 5KOHOMMKACHIH TaOBICTB AAMBITY VIINiH THiIMAL 604a4Bl.

Tyiin cesaep: cakTaHABIPY 3aHHaAMacChIH YI1AeCTipy, caKTaHABIPY KBI3MeTi, CaKTaHABIPY HaPBIFLL.

M. Bayan’, D.A. Ospanova’, O.A. Plotskaya®

"Turan University, Almaty, Kazakhstan
?Plekhanov Russian University of Economics, Institute of Management Technologies of the Federal State

Budgetary Educational Institution of Higher Education “MIREA - Russian Technological University”,
Moscow, Russian Federation

Legal basis for harmonization of insurance legislation in the conditions of the EAEU

Abstract. Within the framework of this article, the issues of transformation of the insurance legislation
of the Republic of Kazakhstan in connection with the harmonization of the legislation of the member states
of the Eurasian Economic Union (hereinafter - EAEU) are considered. In accordance with the legislation
of the EAEU, it is planned to form a common financial market within the EAEU. In this regard, regulatory
legal acts regulating public relations in the banking sector, the insurance market and the securities market
will be brought into uniform compliance. To achieve the concluded contractual obligations within
the framework of the EAEU, Kazakhstan is improving insurance legislation. The author summarizes
the regulatory legal framework for the harmonization of insurance legislation, makes conclusions and
suggestions for improving the insurance legislation of the Republic of Kazakhstan.

The analysis of the legal basis for the harmonization of insurance legislation in the EAEU is important
for determining the main directions for improving the insurance legislation of the Republic of Kazakhstan.
When harmonizing the insurance legislation of the Republic of Kazakhstan with the relevant legislation of
the ECO member countries, it is necessary to take into account the national insurance policy.

Keywords: harmonization of insurance legislation, insurance activity, insurance market.
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MPHTI 10.71.31

E.B. PsonieBa

Poccutickuii zocydapcmeeritoiii yrusepcumem npasocyous, Mociesa, Poccus
(rev020680@mail.ru)

IIpumenenne cOBpeMeHHBIX MH(OPMAIIOHHBIX TeXHOAOTWI —
Heo0Xx0AMMOe CpeACTBO IpeaynpeXAeHNs U IIpecedeHNsI
KOH((}aMKTa MHTepecOB B CyaeOHOM geaTeabHOCcTN Poccym

AuBoTanusi. B cmamve nposooumcs AHAAUS SAUAHUS UCKYCCIMEEHHO020 UHIEAAEKA
Ha paseumue npasocyous. ¢ Poccuu. C yuemom onvima 3apy0exHvlX cmpa 6HOCAMCH
npedroXKeHus, HANpAsAeHHbe HA MUHUMUSAUUIO KOPPYNUUOHHLIX PUCKOS 6 CYIe0HoT
0esmeAbHOCTU NOCPEOCINEOM UCOADIOSAHUSL UHPOPMAUUOHHBIX mexHoAozutl. O0ocHo6ao,
YUMo UHPOPMAUUOHHBIE MEXHOAOZUY, UCHOAb3YeMble 0l npedynpexdenus U npeceueHus
KOHPAUKINA UHINEPEecos KAK 2apaAHmUs He3AGUCUMOCHIU U DeCHpUCTIPACTIHOCTU CY0ei Mozym
CMamv4aACMvI0NPOOOUMOL IUd K umarusayuunpasocyus. Biawecmeeagppermusriozocnocooa
npedynpexoenus, KOHPAUKMA UHIMEPEcos Npedr0kKeHo paspadomamo cneyuarusuposaritvle
npOZPAMMDBL, KOMOPbIe HOMO2AAU 01 CYODAM OUeHUNb e UAU UHble CUTTYAL UYL KOHPAUKMA
UHMepecos U NPUHAML COOMEEMCMEYIoULUe Mepol, HANPpasAeHvle HA e20 npedynpexoeriue.
Coerart 6b1600, umo cyuiecmsytouyast cezods 6 Poccuu cucmema arexmporozo pacnpedeaetis
deaA mnoseorsem e pacnpederimo cydve me derd, 6 KOMOPLIX padomaiom poocmeeHHuKy
U UAEHDl Cembll, MO NpedcmasAsemcs HedoCHAMOUHbIM OASl UCKAIOUeHUS KOHPAUKMA
UHINEPecos NP UCHOAbI06AH UL COGPeMEHHOT cucmembl pacnpedereruu JeA. Yem Ooree uemxue
napamempvl 0yoym evipabomarvt OASL cucmemul, Komopas obecredusaen IAeKmporHoe
pacnpedeienue 0eA, mem Merblie G03HUKHeM cumyayuti KonPauxma unmepecos. B cmamuve
000CH06a110, 40 ONMUMUSALUS CUCTIEMbL YNPAGACHUS KOHPAUKINOM UHIEPecos 6 cly0e0H ol
0es1meAbHOCTY. HenocpeoceeH o C63aHa ¢ UHPOPMAUUOHHOIMU CUCEMAMU, CO30AHUEM
€0UH020 dACKMPOHHO20 pecypca 1o npedynpexeruro KOHPGAUKMA UHMEPecos, SKAIOUAI0U420:
aAEKMPOHHOe  KOHCYADMUposaHue cydei 1o  CUmMyayuim KoHPAUKMA  UHMEpPecos;
aAeKmporHoe pacnpedereHus 0eA nocpedcmeoM UCKAIOUEHUS U3 pACCMOMpeHus cydveil mex,
yuacmue 6 Komopoix saeuen KOHPAUKM UHmepecos; nposepxa Kanouoamos Ha 00AXHOCHb
CYovU OA YCMAHOBACHUS 00CMOAMEAbCIE, NPENAMCMEYOULUX UX HASHAYEHUTO.
Kaiouesble caoBa: cyd, un@opMayuornvie mMexHOAOUU, KOHPAUKI — UHIMEPecos,
aAeKmporHoe pacnpedererue 0eA, KOpPYNnuuoHHvle pucki.

DOIL: https://doi.org/10.32523/2616-6844-2023-145-4-183-190

BBeaenmne

CymHocTh KOH(pAMKTa MHTEPECOB BO MHOIOM 3aBUCUT OT OCOOeHHOCTell CyObekTa, B
AESITeAbHOCTY KOTOPOTO OH BO3HMKaeT M pasBuBaercs. KoHQAUKT uHTepecos cHIUKaeT
oOIecTBeHHOe JoBepie K IIpeACTaBUTeAs M TocyAapcTBenHoi Baactu [1]. ITosTomy nckaouenne
cyOBekTHOro (pakTopa Ipy MPUHATUN PeIleHN 1 yCTpaHsaeT KOHPAUKT UHTePecos.

B mocaeanue roapl B 9KCIIEPTHON Cpeje Bee Jallle 00Cy>K4aeTcsl BOIIPOC O TOM, MOXKHO AU
aBTOMaTU3MpPOBaTh BeCh IPOIlecC OTHpaBAeHMs IPaBOCyAMsI, TO eCTh CO34aTh DAEKTPOHHOe
IIpaBoCyauie, B KOTOPOM CyAbeli BLICTYIIaeT KOMITbIOTepHasI IIporpaMMa AU HelfpoceTh, KOTopasl
AaeT IpaBOBYIO OLIEHKY (paKTUUeCKUM OOCTOATeAbCTBAM Jeda UM BBIHOCUT COOTBETCTBYIOIlee
perenue.

BECTHWK Espasutickozo Hayuonarvhozo yrusepcumema umenu A.H. I'ymuiesa. Cepus I1paso Ne 4(145)/2023 183
BULLETIN of L.N. Gumilyov Eurasian National University. Law Series



E.B. Psabuesa

B Vicnanun paspaboraHa 1 BHeJpeHa CUCTeMa PaHHEIO NpeAyIlpeKieHus KOppyILuy,
OCHOBaHHasl Ha HepOCeTeBOM I0AXOAe, B YaCTHOCTM, Ha CaMOOPTaHMU3YIOIIMXCS KapTax AAs
IIPOTHO3MPOBAaHM KOPPYHIIMOHHBIX PUCKOB KaK B ODIIIeCTBe, TaK U B €€ OTAEAbHBIX MHCTUTYTaxX
[2,975-976].

B Kurae, CIITA, Beankobpuranun, @paHiium 1 HEKOTOPBIX APYIMX CTpaHaX aHaAUTUYecKe
IIpOrpaMMBbI, CLIOCOOHBIE K «CaMOPa3BUTUIO» Yy Ke HaYMHAIOT MCII0Ab30BaTLCA B CyAaX, O4HAKO B
HACTOSIIIMI MOMEHT OHM CAY>KaT BCIIOMOTaTeAbHBIM MHCTPYMEHTOM 4451 aHaAM3a AOKyMEeHTOB
U He 3aMEeHSIOT coOOI CyABIO B Cy4e0HOM pa3dupareanCTse.

OO6cyxaenne

MexxayHapoaHble cTaHAapThl pa3BUTHS CyAeOHON CUCTeMbl BO MHOTOM HaIllpaBAeHbI Ha
npeAyIpexeHne KOpPYHIIMOHHBIX PUCKOB, B TOM YICA€ CBA3aHHBIX C KOH(PAUKTOM IIPaBOBBIX
uHrepecos [3, 651].

Eppomnerickas sTudyeckas XapTus O IPUMEHeHNH MCKyCCTBeHHOIO MHTeAAeKTa B CyAeOHbIX
cucTeMax, yTsepKaeHHas Eppormeiickoit komuccueir 1o sdpdexrusHoctu npasocyaus Cosera
EBporibl, cTasa nepssiM MeXXAyHapOAHBIM AOKYMEHTOM, CBSI3aHHBIM C IIPMMeHeHNeM HellpOCeTH
B IIpOLIecce OCyIecTBAeHMs IIpaBocyAus. B XapTuu 3akperiaeHs! I Th IPUHINUIIOB IIPYMeHeHsI
VICKYCCTBEHHOTO MHTeAAEeKTa.

B pamxkax HacrosIero nccaeaosanus caedyeT oOpaTuUTh BHMMaHUe Ha IIATHIM IPUHITUIT —
«IIPMHIINII [104b30BAaTEAbCKOTO KOHTPOAS». B COOTBeTCTBIM C AaHHBIM IIPUHITUIIOM CyAbsI MOXKET
IPUHATL MHOE pelleHye, OTAMYHOe OT TOTO, KOTOPBIN IPUHSAA MCKYCCTBEHHBIN MHTEAAEKT.
CTOpOHBI B CBOIO OUepeb MOTYT OOpaTUTLCA B Cy 0e3 IIpuMeHeHs MICKYCCTBeHHOTO MHTeAAeKTa,
a TaK>ke MIMeTb I1paBo 003KaA0BaTh IIPUHATOE C ITIOMOIITBIO ICKYCCTBEHHOIO MHTeAAeKTa pellleHue
cyaa. IIpuHIMIT «I10AB30BaTEABCKOTO KOHTPOASI» CBUAETEABCTBYeT O HEBO3MOXKHOI 3aMeHe
CYyAbU MICKYCCTB@HHBIM MHTEAAKTOM U BO3MO>KHOCTD BRIOOpa yJacTHIKaMM IIpoliecca CriocoO0B
paccMOTpeHMst JAeaa: HeNOCPeACTBEHHO CyAbell UAU C MCIOAb30BaHMEM JVCKYCCTBEHHOIO
VMHTeAAEKTa.

B sasBaennnu Eppomneiickort komuccnu o sdpdexrusHocTn rnpasocyaus (CEPE]) obpameno
BHIMaHIe Ha HeOOXOAUMOCTb OTBETCTBEHHOTO MCIIOAb30BaHMUs MCKyCCTBEHHOIO MHTeAAeKTa
AAs1 ToBbIIIIeHN s 5PPEeKTMBHOCTU U KauyecTsa IIpaBocyAns [4].

3HaueHye MeXAyHapOAHOIO IIpaBa 3aKAI4YaeTcs B ONpeAeAeHUM CTpaTeruy pasBUTUS
IIpaBOBOTO peryauposanus [5, 203].

MesxayHapOAHBI OIBIT ITO3BOASIET BLIABUTH M OOOOIIUTH HEAOCTAaTKM B MCIIOAB30BaHUMN
JICKYyCCTBeHHOTO MHTeaaekTa. Korga mporpamma mnpejackaspiBada peleHus Espomnerickoro
Cyda IIO IpaBaM 4eAOBeKa, ee pa3padOTUMKM OOHAPY>KMAM, YTO MCKYCCTBEHHBIN MHTEAAeKT
B poan cyawpy Ooabllle oOpaljaeT BHMMaHMe Ha (pOpMaabHble I0pUAMYecKre HOPMBI, YeM Ha
(axTuueckue odbcToATEALCTBA A€aa.

VckyccTBeHHBIN MHTe AA€KT He MOXKeT M He 40A5KeH 3aMeHUTh Cy AbIO TP ITPUHATAY PeIleHI s
110 geay. B mporecce ocyiectsaenns paBoCcyAns Cyabsi PyKOBOACTBYeTCsI He TOABKO HOPMOIA
IIpaBa, HO U IIeHHOCTHBIMM YCTaHOBKaMI, KOTOPBIe CYIeCTBYIOT B 00IIecTse 1 rocyaapcrse. ITpn
IIPUHATUY PeIleHNs CyAbs OCHOBBIBAeTCs Ha 3aKoHe 1 cosecTu. VndopmalmonHbie TeXHOA0TUU
He MOTYT OLIeHUTh Te HpaBCTBeHHbIe, MOpaAbHble IIeHHOCTH, IIPUHSATEIE B O0IIecTse 1 Oe3 yyeTa
KOTOPBIX IIPUHATHE CIIPaBeAAMBOIO CyAe0HOIO peleHys HeBO3MOKHO.

Cyaps, npuHMMas pelieHne, pyKoBOACTBYeTCS TaKMMIU MOPaAbHBIMM KaTerOpUAMM, Kak
«UCTUHA», «A400pO» U «CIIpaBeAAUBOCTb». PYKOBOACTBO TaKMMIU HPaBCTBEHHBIMU II€HHOCTSIMMU
orpegeAsieT CIIpaBeAAMBOCTh CyAe0HOTO pellleHs 1 oOecIiednBaeT J0Beple U yBasKeHue K CyAy.

VIcKycCcTBEHHBIN MHTEAAEKT MOXKET IIPUMMEHNUTh HOPMY IIpaBa, HO €My UY>KAbI 445 TOHMMaHNs
HpaBCTBeHHBIE II@HHOCTH OOIecTsa, IIODTOMY IIOCAeAHIUEe He MOTYT UMM MUCIIOAb30BaThCA IIPU
ocyllecTBAeHUM IpaBocyausi. B mporecce ocymiectsaenus mnpabBocyausl OT CyAbu TpeOyercs
OIleHKa A0Ka3aTeAbCTB, PYKOBOACTBYACh CBOMM BHYTPEHHUM yOeXJeHUeM, KOTOpoe SBASeTCs
Doaee CA0XKHOI KaTeropueii, yeM IporpaMMHBIe aATOPUTMBL. B 3aBucMOCTI OT KOHKPETHBIX
0OCTOATeABCTB OAHU U Te >Ke JOKa3aTeAbCTBa MOTYT OBITh B OAHOM JeAe OTBePTHYTHI, a B
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APYIoM geae, HAOOOPOT, IPUHATEL 32 OCHOBY. Cy IpM BHIHECEHUM PellleHNs PyKOBOACTBYeTCs
IIeABIM PsIA0M OII@HOYHBIX M II@HHOCTHBIX KpUTepueB, 3aKpeIlAeHHBLIX B 3aKOHe: HaIllpumep,
IPUHIUIIAMI CIIPaBeAAMBOCTY M I'yMaHM3Ma IIpYM Ha3HaueHUM HaKa3aHUs, TpeOOBaHMSAMMU
Pa3syMHOCTU U 400pOCOBECTHOCTY IIPU IPUHATUY PeIIeHNs.

CucreMa IEHHOCTHBIX YCTaHOBOK (POPMUPYETCs y 4eA0BeKa B IIpoliecce CTaHOBAEHUs ero
avaHoCcTU. POopMMpOBaHMe AMYHOCTY B COLIMYMe HeAb3s 3a4aTh IPOTPaMMHBIM aATOPUTMOM.
IIpy oTCyTCTBMM KOHKPETHOJ HOPMBI 3aKOHAa CyAbsl HPUMEHseT IPUHIIUIIBI U HOPMBL
OcHoBaHMAMU 4451 OTMEHBI Cy4eDHOrO IOCTaHOBAEHMS B aIlleAAAIMIOHHOM ¥ KacCallIOHHOM
ropsigKe BBICTyIaeT He A1000e popMaabHOe HapyllleHNe, a TOAbKO CyleCTBeHHOe HapyIleHue
HOPM npasa. K cymniecTseHHEIM HapyIIIeHNAM OTHOCATCS Te, KOTOPbIe ITOBAUAAN Ha ICX04, AeAa U
Oe3 ycTpaHeHMsI KOTOPOTO HeBO3MOXKHBI BOCCTaHOB/AEHNE U 3all[iTa HapyIIeHHbIX I1paBs, CBOD0A
U IHTepPeCOoB.

Onenuts, COOTBETCTBYeT AU AONYyILIeHHOe HapylleHue KPUTepUIO CyIIeCTBEHHOCTH WU
CIIOCOOHO A OHO TIOBAMSATD Ha ICXOJ, A€Aa, MOKeT TOABKO CyAbsl. VICKyCCTBeHHBIN JKe MHTeAAeKT
OyaeT ykasbBaTh Ha A1000e HapylleHue, KOTopoe IIPUBOAMUT K OTMeHe CyAeOHOro akTa, He
pasrpaHmunsas popMaabHBIe I CyIleCTBeHHbIe HapyIIIeHNsI.

Bce BpIIIEN310KeHHOE CBUAETEABCTBYeT O TOM, YTO 3aMEHMUTb CyAbIO MCKYCCTBEHHBIM
MHTeAAeKTOM HeBO3MOKHO. BMmecTe ¢ TeM He mcKaiodaercss INpUMeHeHME ICKYCCTBEHHOTIO
UHTe/AAeKTa B IIPUKa3HOM IIPOM3BOACTBE IIPM PacCMOTpeHuM OecCIIOpHBIX gea. B Takmx geaax
DeccriopHOTO XapakTepa BO3MOXKeH OOIIMII aATOPUTM NPUHATUA pemeHus. B cyaebnoit
cucreme Poccun MCKyCCTB@HHBIN MHTEAAEKT IOCTEIIeHHO BHeApseTCs IpeXKae BCero I10 TaKuUM
KateropuaMm gead. Tem He MeHee MCIIOAb30BaHMe HeMpoceTell IPU PacCMOTPEHUM CAOJKHBIX,
IIpe>KAe BCero yrOAOBHbIX A HeAb3s. VICKycCTBeHHBIN MHTeAAeKT He CMOXKeT BBIHECT! IIPUTOBOP
C y4eTOM ODCTOSTeABCTB, KOTOPBIE OLIEHMBAIOTCA He TOABKO Ha OCHOBAaHMI 3aKOHA, HO 1 C y4eTOM
HpPaBCTBEHHBIX KPUTEPUEB A4 UHAUBUAYaAU3aIM/ Ha3HAaUeHU I HaKa3aHWs.

OanmMm m3 HampabaeHuit cyaedHoit pedopmbl B Poccum sApasercs nmdposmsarus
IIpaBoCyAus ITOCPeACTBOM UCIIOAb30BaHMUs COBPeMeHHBIX TexHoaoruit. Bepxosuwpiii Cyg P®
NpeAA0>KIA MaKeT MHULIMATUB 110 PacIIMpPeHNIO DAeKTPOHHOTO A0OKYMEHTOOOOPOTa, IIepeBoAy
AeA B AeKTPOHHYIO opMy, a TaKKe MX aBTOMaTU3MPOBAaHHOMY paclpeeleHnIo, OOpaIeHnIo
B Cy/J 4epe3 MHTepHeT [6].

Vndopmanmonnsle TeXHOAOTUY, MCIIOAb3yeMble AAs INPeAyNpeKAeHMUs U IIpeceuyeHms
KOH(QAMKTAa MHTEPecoB KaK TapaHTU:A HEe3aBMCUMOCTM M OeCcHpMCTPacTHOCTU CyAel, MOTYT
CTaTh 4YacThl0 IPOBOAMMON AMAXKUTAAUZALUM IIPABOCYAMUSI IIOCPEACTBOM MCIIOAb30BaHIAS
MHQPOPMAIIMOHHBIX TEXHOAOTUI, YTO cTaHeT 9(PPeKTUBHON MPOPNAaKTUKON IPpeAyTIpesKeHNs
1 IIpecedeH sl KOPPYHIMOHHBIX PMCKOB, B TOM YMCAe CBA3aHHBIX C KOH(PAMKTOM MHTEPeCoB.

B kauectBe a¢dQexTusHOro criocoba mnpeasynpexjeHns KOHPAUKTA MHTEPecoB MOTYT
CTaTh CHeIMaAu3MpOBaHHbBIe IIPOTPaMMBbI, KOTOpPble IIOMOTYT CyAbsAM OLI@HUTb Te MAU VHbIe
cuTyaruy KOH(pANMKTa MHTEPecoB M HPUHAThL COOTBETCTBYIOIINME Mephl, HallpaBJeHHBIe Ha
ero mnpeayrnpexJenue. B cBa3y ¢ 9TMM B HEKOTOPBHIX CTpaHaX BHeJpPEHBI MHHOBAIlVIOHHBIE
TEeXHOAOIMM, B TOM YMCAe DAEKTPOHHBIE DKCIIepTHhIe cucTeMbl. Takue cucreMbl 3asaloT
I104b30BaTeAI0 BOIPOCKI O XapaKTepUCTUKaX IIpOOAeMHONM CUTyallud M Ha OCHOBaHUMU
IT0Ay4eHHBIX OTBETOB MOTYT 4eAaTh BBIBO/J O TOM, OTHOCUTCS AU AaHHAs CUTYyallsl K KOHPAUKTY
MHTEepPecoB, U MpejJaraTb BO3MOXHbIe Mephl ee yperyauposanus. Ha gaHHBII MOMEHT Takmx
AEVICTBYIOIINX CIMCTeM COBCeM HeMHOTO, U IO CBOeMy (PYHKIIMOHAAy OHI ITOKa OCTaIOTCs BechbMa
npocteiMu. OAMH U3 IPUMEPOB TaKOJ CUCTEMBI —CUMYAATOP KOH(PAMKTA IIPaBOBbIX MHTEPECOB,
ucroap3dyempiii Cay>XK0011 110 TPOTUBOAELICTBUIO KOppynunu AprenTunst [7,11].

B Hactosmee BpemMsa O4HUM U3 CIIOCOOOB NIpeAyHpeXAeHus KOPPYILIMOHHBIX PYCKOB,
CBA3aHHBIX C KOHPAMKTOM MHTEPECOB, CTaA0 MCII0Ab30BaHNe 9AeKTPOHHOIO paciIpejeaeHns e
MeXKAY CyAbsSMMU, II03B0AI0Iero pOpMUPOBaTh CyAeOHbIe COCTaBhI C IOMOIILIO KOMITBIOTEPHOI
IIPOrpaMMBI C Y4eTOM YPOBHS Harpy3Ku M Clelynaaus3anmuy Kaxaoro cyapn. [loaoxxunreapHblin
onbIT ApO6uTpaskHoro cysa r. Mockssl u ApouTtpaskHoro cyaa Pecrry6anku KoMy 1o BKAIOUeHMIO
B KadecTBe OJHOTO U3 (PUABTPOB DAEKTPOHHOTO pacrupejeaenus gea VIHH opranmsarum, B
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KOTOPOII paboTaeT 0AM3KUI POACTBEHHUK CYyAbY AU HOE ANIIO, BOTHOIIIEHNUY KOTOPOTO MOXKeT
BO3HUKHYTbH KOH(PANKT MHTEPECOB B CAydae pacCMOTPEHNS CyAbell 4eA C VX yIacTIieM, TI03B0ANA
n30e>kaTh BO3ZHMKHOBEHNsI KOH(PAMKTa MHTEPecoB IO TaKUM aBTOMAaTUYeCKU MCKAIOUYeHHBIM
KaTeropusM AeA.

DAeKTpOHHOe pacrpejeleHne Jea IM03BOAsdeT MCKAIOUUTh AMYHYIO 3aHTePeCOBaHHOCTD,
TEM CaMBIM YCTPAHUTH YCAOBMS, CIIOCOOCTBYIOIIVIE BO3HMKHOBEHMIO KOH(AUKTA MHTEPECOB
y cydeil 1 paDOTHMKOB amIaparta cyda. JaHHbIe CUCTeMBl CTaAu IpuMeHATbhes: B Poccunm c 1
ceHrs10ps 2019 roaa [8].

[Ipn aBTOMaTU3MPOBAaHHOM pacHpejeleHnN JAeA MUHUMU3UPYIOTCA KOPPYIIIMOHHBIE
PMCKM, CBsI3aHHBIE C KOH(PAUKTOM UHTEPECOB, €CAU B CICTeMYy OyAyT BKAIOUEHBI KOHKPETHBIE
IapamMeTphl AMYHON 3alHTepecoBaHHOCTH. be3 yeTKux KpuTepues BOZHMKHOBEHNSI KOHPAUKTa
MHTepecoB, 6e3 OTKaza OT HeoIllpeAeAeHHBIX (POPMYAUPOBOK «IIPEATIOCHLAKN BO3HUKHOBEHII
KOH(AMKTa MHTepecoB» MH(OpMallMOHHbIE TeXHOAOTUI He CMOIYT IIoMO4Yb. UeM MeHbIle
omnpeJeleHbl 3aJaHHBIE ITapaMeTpbl KOH(PAUKTa MHTEpPecoB, TeM Ooable ommnboK Oyaer B
9AEKTPOHHOM pacIipejeleHnN Ae.

PesyabTaThl

CymiecTsyiomas cerogHsi crucreMa 9AeKTPOHHOTO pacHpejeleHus Jea II03BoAsdeT He
pacrpegeasTh CyAbe Te Aeda, B KOTOPBIX pabOTalOT POACTBEHHMKU M YAEHBI CeMbM. DTOrO
HEeJOCTaTOYHO A4Sl UCKAIOUeHUs KOH(PAMKTa MHTEPecoB IPU MCIIO0Ab30BaHUM COBPEMEHHON
CHCTeMBI pacrpededeHus Jea. Yem Ooaee deTkme mapameTpnl OyayT BeIpaOOTaHBI AA4s
CICTeMBI, KOTOpas obecrieuynBaeT 9AeKTPOHHOE paclipejeleHue Ael, TeM MeHbIIle BO3HUKHeT
cutyanuit KoHpAnkra mHrepecos. Hampumep, mommumo skaiodenns VIHH opranmsanm,
B KOTOpPOI1 paboTaioT 0AM3KMe POACTBEHHUKM M YAeHBI CeMbU CyAbU, cAelyeT BKAIOUUTD
AOTIOAHUTEABHBIE IIapaMeTphl, HampuMmep, ajpec perucrpauuy uaAn  (PaKTUIecKoro
IIPOXMBaHMs, KOTOPBIN IMO3BOASET yCTAaHOBUTH AWYHYIO 3aMHTEPECOBAHHOCTL B CAydae MX
COBITa4eHNs C COOTBETCTBYIOIIMMM ajpecaMy y4acTHUKOB ITpoliecca. Konkpermsanms Takmx
IlapaMeTpOB IIO3BOAUT HA€KTPOHHOI CHCTeMe COTIOCTaBUTh 0OAbIINIT 00beM nHpOopMaIUM A5
YCTaHOBAEHM: ¥ OIIeHK! KOH(PAUKTOB MHTEPECoB.

Baxknoit cocrapasiomeit Aas IpeaynpeXAeHns KOH(pAMKTa MHTEPecoB B CyaeOHOI
AESITeAbHOCT sBASIETCA yCTaHOBAEHMe IIOTeHIIMAaAbHOTO KOH(PAMKTa WHTEpecoB cCpeau
KaHAMAATOB Ha JAOAXKHOCTb Cyabu. VicrmoapzoBaHme MHQOPMALIMOHHBIX TEXHOAOTUIL AAs
OIIeHKN KOH(AMKTa MHTEPeCcoB IIPU 3aHATUM AOAKHOCTHU W IIPY BBIIIOAHEHNN OIlpejeAeHHBIX
nnoanomounii naanupyetr ITAO «COepbaHK» ITOCPeACTBOM CO3AaHUSA DAEKTPOHHON CHCTEMBI
«Conflict room». Takas cucreMa 1103B0AsIeT OIpeAeAUTh KOHPAMKTHYIO CUTyaI[UIO, YTO B CBOIO
ouepeAb UCKAIOUUT HeDAaronpUATHbIE IIOCAEACTBIA 4451 KAUEHTOB OaHKa (CHV>KeHMe ITpuobLAY,
CHIKeHMe PBhIHOYHONM CTOMMOCTU U APYTOe), HeHajAesKalllyie BHITOABI 4451 OaHKa, COTPYAHMKA,
APYTOro KAMeHTa OaHKa 1AM 4100011 MHO TpeThell CTOPOHEI, MMeIOIell OTHOIIIeHNe K AelICTBUIO
banka. CoszgaHye Mogo00HOTO DAEKTPOHHOIO pecypca A4s CyaeOHONM CUCTeMbl IT03BOAMAO
OBl ONTUMM3UPOBATh OTOOP KaHAMAATOB Ha AOAXKHOCTb CyAbM IIOCPeACTBOM yCTaHOBAEHMS
00CTOATeABCTB, KOTOPhIe MOTYT IIOBA€YL BO3HMKHOBEHME 3alMHTePeCOBAaHHOCTHU B CAydae, ecAm
OoHM OyAyT Ha3Ha4deHbI Ha CyAelicKMe A0AKHOCTH.

[IpeaynpexXAeHMIO BO3HMKHOBEHMUs KOH(PAMKTa UHTEpecoB B CyAeOHOI cucTeme
CIIOCOOCTBYeT MCII0Ab30BaHME COBPEMEHHBIX HM(PPOBBIX TEXHOAOTUII AAs oODecrieueHus
OTKPBITOCTU M IAaCHOCTU CYyAOIIPOU3BOACTBA.

Husknit yposeHb IIy0AMYHOCTH SIBASETCSI HEOTheMAeMOI YacThI0 KOPPYHIIMOHHBIX PUCKOB
[9,13-15] cosaaeT 6aaropusATHBIE yCAOBUSA AAsI X BO3SHUKHOBeHN s 1 pasBuTys. OAHa 13 BeAyIuX
Me>KAyHapOAHBIX OpraHmu3aIuii mo 6oprde ¢ koppynumnein — Tpancnepencu VMurepuemna [10]
omnpejeaseT KOPPYHIMIO KaK «310yIOTpeOAeHNe AOBEPeHHON BAACTbIO B AMYHBIX IIEAsX»,
TO eCThb IpPY OTCYTCTBUU YeTKUX HOPM IIpaBa, KOTOpPhle PeryAupyioT IyOAMIHBIN AOCTYH K
nHpOpMaIuM, CO34aI0TCs yCAOBIU COBEPIIIeHNs KOPPYIIIIMOHHBIX IIPaBOHAPYIIIeHNIT 445 ANII,
npuHuMalommx pemtenns [11,106].
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B Poccuiickoit Peaepaniuy TpaHCIIapeHTHOCTL CyAeOHOM AesATeAbHOCTH ODecIeunBaeTcs
IIOCPeACTBOM BHEAPEeHU: I/IH(I)OpMaLU/IOHHI)IX texHoaoruit. B 2017 rogy scrynmam B cmay
3aKOHOJaTeAbHble M3MEHeHUs:, IpelycMaTpUBalOI[Ue TPaHCASIIMIO OTKPBITBIX CyAeOHBIX
3acesanuii B VInTepHere. DKCIIepThl yBepeHbl, YTO TaKasl CCTeMa 3HauMTeAbHO 00AerduT padoTy
anmapara cyga. B Oyaymiem To TakKe A4acT BO3MOXKHOCTb CBeCTM K MMHMMYMY KOAMYECTBO
>Ka100 Ha BOIIPOCHI 4OCTOBEPHOCTH CyAeOHBIX IIPOTOKOAOB, B TOM 4lCAe IO MOTUBaM AMYHON
3aMHTEPEeCOBAHHOCTY IIPY VX COCTaBACHUI.

[IpuMeHnTEABHO K TOCYyAapPCTBEHHBIM TIPaKAAHCKUMM CAy>XKalUM CyJAa, KaK M K MHBIM
rOCy4apCTBEHHBIM —CAY>KaIllMM, HPOPUAAKTUKON KOPPYHIMOHHBIX IpaBOHApPYyIIeHN, B
TOM YMMCAe CBS3aHHBIX C KOH(QAUKTOM MHTEPECOB, ABAAETCs IyOAMKalus CBeJeHUs O AulaXx,
YBOAEHHBIX B CBA3M C yTPaTON A0Bepus B PeecTpe Anii, yBOAEHHBIX B CBA3M C yTPATON AOBepus,
IpeACTaBA€HHBIM Ha  IIOpTale eAUHON TIOCyJapCTBeHHON WHQOPMALMOHHON CUCTeMBI
roCy4apCcTBeHHON cAy>KObpl Poccum o mocTynaeHum u IPOXOXKAEHUM TIOCCcAy>KObl. /JaHHBIi
9AEKTPOHHBIII pecypc ¢ e AMHOI 0a30J1 B KadecTBe ®AeKTPOHHOM MHPOPMAILIMOHHOI I1A01Ia KN
oOecrieunBaeT MHQPOPMMUpPOBaHME O TaKNMX AUIIAX, T€M CaMbIM MCKAIOY9as BO3MOKHOCTb
IIOBTOPHOTO TIOCTYILAEHMSI Ha CAYKOy AMI], KOTOpble He COOTBETCTBYIOT HEeOOXOAMMBIM
TpeDOBaHMAM, a TAK>XKe MOBBIIIAIOT AVCIUIIAMHIPOBAHHOCTDL CPeAM AeMCTBYIOINX paOOTHIKOB
armapara cyAa.

Vcroan3oBanne MHPOPMAIVOHHBIX TeXHOAOIMII B CyaeOHON AesATeAbHOCTM MOXKeT
II0BA€Yb OIpeJeleHHble HeraTupHbIe TocaeAcTsus. Hanmpumep, nmpobaema dpopmuposanms
OOIIIeCTBeHHOTO MHEeHIs Yyepe3 CpeACTBa MacCOBON MH(POPMaIUU B 11eAsX OKa3aHUs BAVSTHIS
Ha Cy4 A4Sl IPUHATUS HY>KHOTO PeIleHIs 110 Aeay («CKaHAaAU3alus» ITPaBOCyANS).

[IpakTKa HpaBOOXPaHMUTEABHBIX OPraHOB B pa3HBIX CTpaHaX IMMeeT MHOIO OOIero:
ecan B IyOAMKalMM COAepXUTCs MHQPOPMaUMs O COBEPIIeHHBIX HPeCcTYIIAeHUsAX, 9TU
cooOmeHns IoAAekaT TIaTeAbHON Iposepke. Hanmpumep, B Pymbmmuum pacrpocrpaneHa
npakTuka MuHucTepcTBa BHyTPEHHIUX Jea IIoMelllaTh Ha caiite MHPOPMaLNIO OTHOCUTEABHO
paccaeaoBaHMsl KOPPYILIMOHHBIX AeA IIPOTUB IpeACTaBUTeAeN TIOCyJapCTBEeHHON BAACTH,
OOBMHEHHBIX B Koppynunn [12].

B nacrosmee spems B Poccuiickoit Peaepanun aerictsyer Konnenis nupopmalioHHOM
MOAUTUKY, yTBepKAeHHas 16 Hosa0ps 2001 roga. OagHako ¢ MoMeHTa npuHATHA KoHnenmun
IIPOM30IIA0 MHOIO M3MeHeHUil B MHQOPMAIMOHHONM 004acTy, B TOM 4YHCA€ CBA3AaHHBIX
C IIpaBOBBLIM peryamuposaHueM MHQPOpPMaIMOHHBIX TexHoaorui. Ilo 3akoHOgaTeabHOI
nauiaTtuse BepxosHoro Cyaa PO Owpia mpumsar ®egepaabnsiii 3akoH oT 22.12.2008 «O6
obecriedeHnH A0CTyna K MHpOpMaIum O AesATeabHOCTH cyaoB B Poccuiickoit Pegepanum», y
BCeX Cy40B CO3/4aHBbl CaliThl, aKKayHTBHI, ITOABIANCh HOBBIE BUABI CPeACTB MacCOBOI MHpOpMaIny,
IIOAYYMAU IIMPOKOe PaclpoCTpaHeHue colyaabHble ceTu U T. 4. B cBsasu ¢ stum Ipesunauym
Cosera cyaeit Poccuiickoit eaepaniym npuH:A peleHne o paspadoTke copMecTHO ¢ CyAe0HBIM
AertapramenToM 1ipu Bepxosnom Cyae P® nosoit peaakumn Konnennnm napopMaIiioHHON
IIOAUTUKU CyAeOHOI CICTeMBI.

Heobxoaumo oOpaTuTh BHMMaHMe Ha TO, YTO HPM MCIOAb30BaHMM MH(POPMAIIMOHHBIX
TEeXHOAOTUI B CyAeOHON cucremMe JOAXHa OBITh padpaOoTaHa HOBas MH(OPMAaIVIOHHAs
IIOAUTHKA, oOecriednBaloNias IpaBoBble TapaHTUU AAs CyAell 1 paOOTHMKOB aIlllapaTa CyAO0B
OT 340yHOTpeDAeHUII CO CTOPOHBI MHBIX AMI] B pe3yabTare II0AydeHUs MHpOpMaIUM O
AeATeAbHOCTH CyAa; IlepedHeM BAACTHBIX IIOAHOMOUMI A0AXKHOCTHBIX AMI], OOecIiednBalommii
KOHTPOAb 3a AOCTOBEPHOCTBIO M ITOAHOTONM NpeACTaBAeHHON MHPOpMaluU O AesITeAbHOCTH
CyAOB; 3aKpeIl1eHHBIM IOPsIAKOM AOCTYyIIa, IIpeAOCTaBAeHMs] U PaclpOCTpaHeHNs CBeAeHMI],
cogepKallyxcs B MaTepualax geaa.

BuiBoABI

Taxum 06pa3zoM, MOXKHO cAeaaTh BHIBOA O TOM, YTO CUCTeMHbIe Mephl, HallpaBAeHHbIe Ha
IpeAoTBpallieHre KOHPANKTa MHTePeCcoB, BKAIOYAIOT:

aKTUBHOE JCIT0Ab30BaHMe MHPOPMAIIMOHHBIX TEXHOAOTHI KaK BO BHEITPOIleCCyaAbHO, TaK
U IIpOIIecCyaabHON AeATeAbHOCTU CyAbH ¥ paOOTHMKOB aIlllapara cyaa;
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JCIIOAb30BaHNe DAEKTPOHHBIX TEeXHOAOTUI AAs UMHQPOPMAIIMOHHON OTKPBITOCTH U
r1acHOCTU B CyAe0HOM AeATeAbHOCTI.

Bueapenne ma$oOpManMOHHBIX TEXHOAOTUIA He MOXKeT IIOAHOCTBIO MCKAIOUUTH KOH(PAMKT
VHTEPeCcoB B Cy4eOHOI AesATeAbHOCTH, MCKYCCTBeHHBIN MHTeAAeKT He MOXKeT 3aMeHIUTDb CyAbIO.
Vcrioap3oBaHme MCKyCCTBEHHOTO MHTeAAEKTa IO3BOASeT MUHUMU3MPOBATh KOPPYIILIMOHHBIE
PUCKI TIOCPeACTBOM CHIDKEHNS BAVISTHUSA YeA0Bedeckoro (pakTopa Ipu HPUHATUN PelleHnii B
CyAeOHOI1 AeATeAbHOCTH.

OnTuMmsanys CUCTeMBl yIIpaBAeHNsI KOH(PAMKTOM MHTePecoB B CyAeOHOI AeATeAbHOCTH
HEeIIOCPeACTBeHHO CBA3aHa ¢ MHQPOPMAUMOHHBIMM CUCTeMaMl, CO3JaHMeM eAMHOIO
9AEKTPOHHOTO pecypca II0 IIpeAynpeXXAeHMIO KOH(PAMKTa MHTePecoB, BKAIOYAIOIIero:
9AEKTPOHHOE KOHCYAbTUPOBaHME CyAeil IO CUTyalUMsIM KOH(PAMKTa MHTEPeCcOB; DAeKTPOHHOe
pacnpegeaenue AeA OCPeACTBOM UCKAIOUEHNS 113 PACCMOTPEHMS Cy Abell TeX, y9acTHe B KOTOPBIX
BAedyeT KOH(PAUKT MHTEepPecoB; IIpoBepKa KaHAMAATOB Ha A4O0AKHOCTh CyAbM AAsl yCTAHOBAEHMUS
00CTOATEABCTB, IIPEMATCTBYIONIMX UX Ha3HAYeHUIO.

ITocaepoBaTeabHas u cucTeMHas paboTa B 9TOM HallpaBA€HUM IO3BOAUT MOAEPHU3UPOBATH
CyAOIPOMU3BOACTBO, CO34aTh HOBbIe TapaHTUM IIPUHIIAIIOB IIpaBOCyAus, a B 004ee IIMPOKOM
CMbICA@ — CIIOCOOCTBOBATh IOCTPOEHMIO LMPPOBONM DKOHOMUKM, KOTOpas IpPOBO3raalleHa
OZHIM U3 CTpaTeIMIeCcKUX IIPUOPUTETOB rocyapcrsa [13].

Cnmcok anteparypsl

1. Finlay F. Politics is corrupt, public administration is corrupt, and democracy is dead. Irish
Examiner. [Daextpornsiit pecypc] — URL: http://www.irishexaminer.com/viewpoints/columnists/fergus-
finlay/.html (aaTta oOparenus: 24.01.2021).

2. Lopez-Iturriaga, Felix J. Pastor Sanz Ivan. Predicting Public Corruption with Neural Networks: An
Analysis of Spanish Provinces // Social indicators research. —2018. — Vol. 140(3). — P. 975-998.

3. Ileryxos H.A., Pabuesa E.B. Opranusanus npoTusoAeicTsus KOPPYIIUNA U IIpeAyIIpesKAeHIs
KOH(AMKTa IPaBOBBIX MHTEPECOB B CyaeOHOIT aeATeabHOCTM // Bcepoccuiickmii KpMMMHOAOTMIECKIUI
XypHaa. —2018. - T. 12. - Ne 5. — C. 651-661.

4. European Commission for the Efficiency of Justice (CEPE]). [DaexTponnsiit pecypc] — URL: https://
www.coe.int (4aTa oopamenmt: 18.09.2019).

5. IllecrakB.A.,Boaesoas A.I'. CoBpeMeHHbIe TOTPeOHOCTH IIPaBOBOTI0 0OeCcIIedeH s MICKYCCTBeHHOTO
MHTeAAeKTa. Baras na Poccym // Beepoccuitckmii KpUMIHOAOTHYECKNH KypHaa. — 2019. — T.13. — Ne 2.
- C. 203.

6. Bricrynaenne B.B. Momorosa na naenapuom saceganuu Coseta cyaeit Poccuiickoit Geaepanum.
[DaexTponnsiit pecypc] — URL: http://ssrf.ru/ (aaTa odopamienus: 05.06.2019).

7. Konos A.B., l'opbauesa H.C. UTo Takoe KOH(AUKT IIPaBOBBIX MHTepecoB? Bo3MOKHBIE TIOAXOARI
K OIlpeJe/eHNIO B HOPMAaTUBHEIX IIPaBOBLIX akTaX. Paboune MaTrepuaabl AHTUKOPPYHIIMOHHOTO LIEHTpa
HIMY BII®. C. 11.

8. Odunmaasnniii caitt CygedHoro genapramenra 1pu Bepxosnom Cyae Poccuiickoir Peaepanym.
[Daexrponnst pecypc] — URL: http://www.cdep.ru (aaTta obpamenmns: 15.05.2019).

9. Ibrahim. B. The Impact of Corruption on National Development in Nigeria. International Journal
of Scientific Research in Social Sciences & Management Studies. — 2017. — Vol. 2. — P. 13-21.

10. O¢unmaapnpiit cait Transparency International. [Daexrponnsiit pecypc] — URL: https://www.
transparency.org/about (4aTta o6pamenm: 12.06.2021).

11. Ghsoub Dany The Impact of Corruption on the Effectiveness of Public Administration. — 2018.
- P. 106.

12. PyMBIHCKMX TIOAMIIENICKUX 3a405X1uAan B Vintepuete. [DaexTponnslit pecypc] — URL: http://www.
cnews.ru/news/ebusiness/2001/03/06/20010306110526.shtml (aata ob6parenyt: 12.09.2020).

13. Brictyniaenue Ilpeacesareas Cosera cyseit PO B.B. Momorosa Ha naeHapHoM 3acejanun VI
MOCKOBCKOTO I0puAndeckoro ¢gpopyma 1mo teme «CyseOHast BAaCTh B YCAOBUAX COBPEMEHHBIX IM(PPOBLIX
TeXHoAOIuI». [DaexkrponHsi pecypc] — URL: http://ssrf.ru/page/32548/detail/ (aata oOparenms:
12.07.2021).

188 Ne 4(145)/2023 A.H. T'ymunres amvindazol Eypasus yammuix yrusepcumeminivy XABAPIIBICDBI. Kyxotk cepusico
ISSN: 2616-6844, eISSN:2663-1318



Ipumererue cospemeHHbIX UHPOPMAYUOHHBLX MEXHOAO0ZUL — HE00X00uMOe cpedcmeo npedynpexeHus u npeceyeHus. .

E.B. Psi01ieBa
Peceii memaexemmix Odirem yrusepcumemi, Maciey, Peceil

3amMaHayM aKIlapaTTBbIK TEXHOAOTMsAAapAbl KOAaaHybl — Peceligil cOT KbI3MeTiHAeri
Kapama-Kapchbl Myageaepai aaAbIH aly MeH )KOABbIH KeCyAiH KaXKeTTi Kypaabl

Angaatna. Makaaaga >kacaHAbl MHTeAA€KTTiH Peceiigeri coT TepeairiHiH gaMybIHa acepi TaaJaHaAbl.
Mler eaaepain ToXipmOeciH eckepe OTBIPHII, aKIapaTTBIK TEXHOAOTMAAapAbl IaligadaHy apKblAbI
COT KbI3MeTiHJeri chibaiiaac >XeMKOpABIK ToyeKedaepiH OapblHINA asaiiTyra OaFrbITTaAraH YCBIHBICTap
Keartipiaeai. Myaaeaepain KapaMa-KapChIABIFBIH aAABIH aly >KoHe >KOABIH Kecy YIIiH KOA/JaHBIAaThIH
akIapaTThIK TeXHOAOTHsAAAP CYAbsIAapABIH TayeAci3Airi MeH OeliTapalTBIABIFBIHBIH Kellidl peTiHae cOT
TepeAiriH aguaxntaansanusaiayasy Oip Oeairi 6oaa asaasl. Kapama-Kapcel Myaaeaepai aaablH adyAblH
THiMAi 94ici peTinge cyapsaapra Myadeaep KapaMa-KapChLABIFBRIHBIH Oeariai 6ip >xaraaiiaapsin Oarasayra
>K9He OHBIH aA/bIH aAy¥a OarbITTaAFaH TUICTi IIapadapAbl KaObl1dayFa KOMeKTeceTiH MaMaHAaHABIPBLAFaH
baraapaamaaap asipaey ycoinbiaabl. Kasipri Peceiige ictepai 9aekTponan Typae 6eay >xyiieci cyabsra
TyBICTapBl MeH OTOachl MyIleAepi SKyMBIC icTeifTiH icrepai TapaTnayra MyMKiHAIK Oepeai, Oya kasipri
3aMaHFHI ictepai 6eay >KXylieciH IaiijadaHy KesiHge MyJJedep KapaMa-KapCBLABIFBIH 004/AbIpMay YIIIiH
JKeTKiAiKci3 00ABIIT KepiHeAi.

IcTepai »aexTpoHABI TYpae 004yl KaMTaMachl3 €TeTiH JKyiie YIIIiH HeFYpABIM HaKTHI IlapaMeTpAaep
’Kacalca, MyAdeaep KapaMa-KapChIAbIK JKaFAalidapbl COFYPABIM a3 604aapl. Makaaaga cOT KbI3MeTiHAeTi
MyaJeaep KapaMa-KapChLABIFBIH OacKapy KyiieciH OHTallAaHABIPY aKIlapaTThIK KyiledepMeH, MyaJeaep
KapaMa-KapChIABIFBIH aAAbIH aly YIIiH OipbIHFall 9AeKTPOHABIK pecypc KYpyMeH Tikeaell Oaill1aHbBICTEI
eKeHIri HerizjeareH: MyJgealep KapaMa-KapchIABIK, >Karjalidapbl OOVBIHINA CyAbsdapra 9AeKTPOHABIK
KOHCyAbTaIusl Oepy; MyAdedep KaKTBIFBICBIHA KaTBICYBI 9KeIl COFaTBIHAAPABI CYAbSHBIH KapayblHaH
aAbIll TacTay apKblAbl icTepal 94eKTpOHABIK 0eay; CyAbsl Aaya3bIMBIHA KaHAUAATTapAbl OAapAbIH
TaraliblHAAAybIHA KeAePri KeATipeTiH MoH-XKalidapAbl aHbIKTay YIOiH TeKCepy.

TyiiiH ce3aep: coT, akIapaTTHIK TeXHOAOTUAAAP, MY AJeAep KapaMa-KapChLABIFDL, icTepAi DAeKTPOHADI
Beaicripy, cribaiiaac >KeMKOPABIK ToyeKeaaepi.

E.V. Ryabtseva
Russian State University of Justice, Moscow, Russia

Application of modern information technologies as a necessary means of preventing and
stopping conflict interests in the judicial activities of Russia

Abstract. The article analyzes the influence of artificial intelligence on the development of justice in
Russia. Taking into account the experience of foreign countries, proposals are made aimed at minimizing
corruption risks in judicial activities through the use of information technology. It is substantiated
that information technologies used to prevent and suppress conflicts of interest as a guarantee of the
independence and impartiality of judges can become part of the ongoing digitalization of justice. As an
effective way to prevent conflicts of interest, it is proposed to develop specialized programs that would
help judges assess certain situations of conflict of interest and take appropriate measures aimed at
preventing it. It is concluded that the system of electronic distribution of cases existing in Russia today
makes it possible not to distribute to the judge those cases in which relatives and family members work,
which seems insufficient to eliminate conflicts of interest when using the modern system of distribution of
cases. The more clear parameters are developed for a system that provides electronic distribution of cases,
the fewer situations of conflict of interest will arise. The article substantiates that the optimization of the
system for managing conflicts of interest in judicial activities is directly related to information systems,
the creation of a single electronic resource for the prevention of conflicts of interest, including: electronic
consultation of judges on conflict of interest situations; electronic distribution of cases by excluding from
consideration by the judge those whose participation entails a conflict of interest; checking candidates for
the position of judge to establish the circumstances preventing their appointment.

Keywords: court, information technology, conflict of interest, electronic distribution of cases,
corruption risks.
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