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AHHOTanmsa: B paboTe paccMaTpUBalOTCS BONPOCH! YCTPOMCTBA, OpraH13a-
UM U QyHKLUOHUpOBaHUA B Pecny6sinke KasaxctaH cnenuyanv3upoBaHHbBIX
CleJICTBEHHBIX CY/I0B U CYAeH.

OnucaHbl 06LIMe U YacTHble GAaKTOPBI, ABUBLIMECH YCAOBUSAMU BO3HUKHO-
BEeHUs U CTaHOBJIeHUs B Pecny6smke KasaxcTaH cnenuaju3MpoBaHHbIX Clef-
CTBEHHBIX CYZI0B U CYyZeH.

AKTya/bHOCTb U30paHHOM TeMBbI CBSI3aHa C AJISIIUMCS Ha IPOTSHXKEHUHU TPex
JleCATUJIETUN KypCOM Pa3BUTUSA CYyL0YyCTPOMCTBA U COBEPILIEHCTBOBAHUSA CY/0-
npousBo/cTBa Pecny6siriku KazaxcTaH B COOTBETCTBUU C IPUHIIMIIOM «CIlelja-
JIU3anud CyZl0B U cyZiel». BMecTe ¢ TeM, akTyaJIbHOCTb Ha3BaHHOM TeMe Npu/ia-
eT aMbuino3Has uesb Pecny6rnku KazaxctaH - «B 2050 roay ctaTb 0lHOM U3
TPUALATU JUAUPYOIUX HALLMK MUupa». Kak npaBuJio, ,0CTUYb 33/JaHHYIO L[€JIb
HEBO3MOXXHO 6e3 KOHKYPEHTOCIOCOOHON HallMOHAJbHOU MPAaBOBOM CUCTEMBI,
OTBevallleil HOBbIM BbI30BaM BpeMeHHU U BCeM MeX/AYHApPOJHbIM CTaHJapTaM
B 00J1acTH 3aUiMThl IpaB. COOTBETCTBEHHO, aKTyaJIbHOCTb TeMbI BO3pacTaeT C
yTBepxaeHueM B 2015 rogy llpesugentckoit [Iporpammsl «[lnan Hanuu - 100
KOHKPETHBIX IIaroB» Mo 5 UHCTUTYLMOHAIbHBIM pedpopMaM, KOTOPbIE CIeaAyeT
yBepeHHO nporTH KazaxcTaHy /15 ero BXOXK/eHUs B TPUALATKY JIUAUPYIOLIUX
CTpaH, YKpeIlJIeHUs Ka3axCTaHCKOM rocy/lapCTBEHHOM, CO3JJaHHsl COBPEMEHHO-
ro rocygapctBa. B pamkax Il UHcTuTynmoHanbsHo# pedopmbl «ObecnieyeHue
BEpPXOBEHCTBA 3aKOHA» BbI3bIBAET 0COOBbIM UHTepeCc PYHKIMS CYyAeOHOr0 KOH-
TPOJis 32 [,eATeJbHOCTbIO OPraHOB roCylapCTBEHHOIO yIIpaBJIeHU U MECTHO-
ro caMoyIpaBJ/ieHHs, a TAKXKe OPraHoB yroJI0BHOIO MpecJjie/j0BaHus.

[Toka3aHbl COCTOATENBHOCTb U BOCTPE6OBAHHOCTD CJI€/ICTBEHHBIX CY/l0B U
cymeu.

[lo uToram rccie0oBaHuA CAelaHbl BBIBOJbI, JaHbl peKOMEeH/alH.
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CneyuasusuposaHHble caedcmeaeHHble cydbl U cydbu 8 Pecnybauke KasaxcmaH

BBeaeHue

Cneuunanusanusa CyOB U CyAeu NpeAcTaBseTCd OJHHUM U3 NPUHLUIIOB CyA0YCTPOUCTBA
U cygonpousBoacTBa Pecny6svku Kasaxcran. B coOTBeTCTBUM C HUM Ha TepPpPUTOPHUHU
PK opraHuzoBaHbl M QYHKLUUOHUPYIOT CJeAyIOlIMe CIeldaJu3upoBaHHble cyabl: 1)
3KOHOMHYECKUE; 2) BOeHHble; 3) al[MUHUCTPATHUBHBIE; 4) c/ieCTBEHHbIE; 5) N0 YroJI0BHBIM
JlesaM; 6) 1o JiesiaM HeCOBEPUIEHHOJIETHUX; 7) M0 aAMUHUCTPATUBHBIM IPAaBOHAPYUIEHHUSIM.

Hapsinzy ¢ HMMH, B KayecTBe 3KCIIEpUMeHTa Ha 0ase cCleluaJu3upPOBaHHBIX CYA0B IO
JleJlaM HecoBeplIeHHOJIeTHUX ¢ AHBapA 2019 roay s3amyiieH NUJIOTHBIM NPoeKT BepxoBHOTrO
cyna PK «Cemeilinble cyabi». CeMelHble cyqibl «de facto» paboTalT MO cell JeHb, OHU eCTb
crelMaJM3UpOBaHHbIe Cy/Jbl, UX IJIOAOTBOpPHasi paboTra B cdepe OpayHbIX, CEMEUHBIX,
POAUTENbCKUX, AJIMMEHTHBIX MPaBOOTHOLIEHUN MPOTHO3UPYeT MOSIBJIEHHE B CKOPOM OyAylleM
«de jure» HaCTOSIIIUX CHEel[MATU3UPOBAHHBIX CEMENHBIX CY/I0B.

Mexay TeM, Ha JOCYAEOHBIX CTa/IUSX YTOJOBHOTO CYIONPOU3BO/ICTBA €JMHOJNYHO JEeNUCTBYET
npoueccyasbHasg ¢urypa — caefCTBeHHbIN cybs. JQPEeKTUBHOCTb CyeOHOr0 KOHTPOJIH,
OCYLeCTBJIIEMOTO 3a 1eATEJbHOCTbI0 OPraHOB YyTOJI0BHOTO MTpec/eJ0BaHuUs, 10 COOJII0AEeHUI0
MMH KOHCTHUTYLMOHHOTO MpaBa KaXJOro Ha JHUYHYI CBOOOAY U HENMPHUKOCHOBEHHOCTh
JIMYHOCTH, NN0Ka3aJl COCTOATENbHOCTb U BOCTPEOGOBAHHOCTb UHCTUTYTA CJIe[CTBEHHBIX CY/eH,
YTO B MOCJEAYIOLIEM IPUBEJIO K CO3JJaHUI0 ClIeliMaIU3UPOBAHHBIX CJI€ICTBEHHBIX CYA0B.

AHa/sIOTMYHBIM 06pPa30M B CIIOPaX, BbITEKAKIIMX M3 YACTHOMPABOBBIX U MyOJIUYHO-ITPABOBBIX
OTHOILIEHUH, a TakKXe B Jejlax 00 aJMUHUCTPATUBHBIX MPAaBOHAPYIIEHUSX U YTOJOBHBIX
NpPOCTYNKaX, €JAUHOJMYHO [AeHCTByeT INpoleccyajbHass ¢urypa - CyAbsS-IPUMUPHUTEIb.
CyabU-IPUMHUPUTENN YCIEUIHO CHPABJSIOTCHA C pelleHUeM BIepBble MOCTABJIEHHOU IMepes,
Ka3axCTaHCKUM IpaKJaHCKUM CyONIPOU3BOACTBOM 334a4U — COLAEUCTBUE MUPHOMY YperyJiu-
POBaAHHUIO CIIOPA, A TAKXKe CIIOCOOCTBYIOT MOBBILIEHHUIO YPOBHS MPABOBOM KYJBTYPhI CIIOPALIUX
CTOPOH Y COXPAaHUTb UM MeX/y CO00M MapTHEPCKUE, pyKECKHE, POJCTBEHHbIE, TPYL0BbIE U
MH. /Ip. OTHOILIEHUS.

[IpoBesennbi B 2020 roagy aHaJuM3 WCTOPUU BO3SHUKHOBEHHS, COBPEMEHHOI'O COCTOA-
HUSI W TEepCleKTUB Pa3BUTHS CHelUaJU3UPOBAHHBIX JIKOHOMHUYECKUX, (QUHAHCOBBIX,
aJMUHUCTPATHUBHBIX CY[ 0B, I0Ka3a UX POJib B COLUAJIbHO-3KOHOMUYECKOM MOJEepHU3aLUU
PK. Tem BpeMeHeM, U3ydyeHUe ClleLiMaJIU3UPOBAHHBIX I0BEHAJIBHBIX CYA0B [I0Ka3a/10 UX POJIb
B YJy4YlIIEHUU COLHAJbHO-AeMorpaduyeckux xapakTtepucTtuk HaceneHuss PK. HenaBuee
WCC/Ie/IOBAaHME CHEelMaJu3UPOBAHHBIX YTOJIOBHBIX CY[OB MOKa3aJ0 UX poJib B MOBbIIIEHUU
KayecTBa NpaBOCyUs MO JesaM 00 0co060 TSKKUX NPECTYIJIEHUsX, obeclieyeHWU IpaBa
KaXX/Ioro Ha JIMYHY0 CBOOO/Iy U HEMPHUKOCHOBEHHOCTb JIMYHOCTH.

Kak BuauM, cerofiHsl cyAebHas BJaCTb NPUHUMaeT aKTUBHOe y4yacTHe BO Bcex chepax
KU3HeJesTeJIbHOCTU 00IeCTBA, BHINOJIHAET B HEM BaXKHYIO POJib, 3aHUMaeT 0c060e MeCTO B
MexaHH3Me pa3/iesieHUs BJIACTH.

C ydyeTOM TaKHX NpeACTaBJeHUM, 0e3yCJ0BHO, TpebyeTcs NPOAOIKUThL JajibHeiliee
YCC/IelOBaHME CUCTEMBI CIelHaJUM3UpOBaHHbIX cyAoB U cyned PK. B 3Tol cBA3KM BecbMa
aKTyaJIbHO HCCJIe/IOBaHME HOBBIX JIJI1 KA3aXCTAaHCKOM CyZileOHOM CUCTeMbl CeIUaJIU3UPOBAHHbBIX
C/1eICTBEHHBIX CYZl0B U CY/JeH.
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3.b. Abaaesa

0630p siuTepaTyphl

ABTOpOM ObLI cAesaH 0030p HAy4yHOM JIMTEpATypbl MO HccleayeMod TeMme. M3ydyeHbl
Hay4Hble TPY/bl Ka3aXCTAHCKUX U 3apPyOEKHbIX YYEHbIX, IOCBSIIEHHbIX ONPEeie/IEHUI0 CTaTyca
YW TMPaBOBOr0 MOJIOXKEHHUS] CJEJCTBEHHbIX CYAOB U CyAed, MOBbIIIEHHID 3)PEeKTHUBHOCTHU
OCYILECTBJIIEMbIX UMHU Cy/Ie0HOT0 KOHTPOJISA HaJZl OCYAeOHbIM YTOJI0BHBIM IPOHU3BOACTBOM,
yJIy4lLIeHHIO KauyeCcTBa YTOJI0OBHOTO NIpec/e/l0BaHus, a TaKKe obecriedyeHUI0 COOJII0ieHrs TpaB
Y CBOOO/, JIML], yYaCTBYIOIUX B YTOJIOBHOM Cy/IONPOXU3BO/CTBE, B TOM YHCJE MPUHATHUIO MEP
B OTHOIIEHUU HE3aKOHHBIX JIeMCTBUM, 6e3/1eMCTBUN, aKTOB OPraHoB, BeAYLIUX yTOJOBHbIN
npotiecc.

MaTepuajibl 1 METOABI

MeTo/10/10THYECKY0 OCHOBY HCC/Ae[0BaHUSI COCTABJSIOT OOLIEJOrMYeCKUNA, HCTOPHUKO-
NPpaBOBOM, TEOPETHUYECKHUH, SMIIUPHUUECKUH, CTIelMaIbHbIA PUJUYECKUN METOAbl I03HAHUS
UCTHHBI. B mpoijecce uccienoBaHus Cnenyaii3MpoOBaHHBIX CJE€JCTBEHHBIX CYA0B U CyAel
MCII0JIb30Ba/IMCh MaTepPHaJIbl M0 UX YCTPOUCTBY, OpraHrusaluy U GYHKIMOHUPOBAHUIO.

06CyXaeHne U pe3y/abTaThl

[losarar, 4TO ucc/lef0BaHUE HYKHO HavyaTb C NPeAOChIJIOK BOBHUKHOBEHUS U CTaHOB-
JeHud B KasaxcTaHe cneliMa/IM3MPOBAHHBIX CJeACTBEHHBIX CyZled U Cyfo0B. X opraHusanuu
M (YHKLMOHMPOBAHUIO TNpeJUIecTBOBAJN pas/vdyHble (AaKTOPBI, paszessieMblX MHOIO B
KayecTBe 06WuX u yacmHuiX. [Ipu 3ToM 0611Me GaKTOPbl MOTYT UMETh OTHOILIEHUE KO BCEM
CHelMaJIM3UPOBAaHHBIM CyJaM, AEeWCTBYKIIUM Ha TeppuTopuu PK, a 4yacTHble TOJNBKO K
OTZeJIbHBIM CIleLiMaJIM3UPOBAHHBIM Cy/iaM.

O6wue ghakmopwbl, 06yc10BUBLIME HEOOXOAUMOCTD B ClIEL{UATU3UPOBAHHBIX C/I€/ICTBEHHbIX
Cylax W CyAbsX, IepBOCTENEHHO CBs3aHbl C peaJu3aleld NpaB HApPOAOB M HALMUW Ha
camoornpegeseHre. Ha ocHOBe 3TOTro eCTeCTBEHHOTO IpaBa Ha NOCTCOBETCKOM IIPOCTPAHCTBE
NOSAABUJIMCh He3aBUCHMMBbIe rocyzapcrBa. OOLEeNpPUHATO, YTO B NMPU3HAHUM U NOAJEPKaHUU
HE3aBUCMMOCTH TOCYyJapCTB BaXXHYH pOJIb HUIpalOT MeXAYHapoJHOe COJAPYXeCcTBO H
coTpyaHuuecTBo. OCHOBHOM 3aKOH U psAj nNpaBoBbix akToB PK, perynupyroomue Haubosiee
Ba)KHbIe 00OIlleCTBEHHbIE OTHOIIEHUS, BKJIOYAOT B ce6s1 MPOBO3IJIallleHHble MeX/[yHapOAHbIMU
NaKTaMH, JeKJapaluysaMU U KOHBEHIIMAAMHU NIPaBO HA JIMYHYI0 CBOOOAY MU HENIPUKOCHOBEHHOCTD
JINYHOCTH, & BMeCTe C TeM, 3allpeT IPOU3BOJIbHOMY apecTy, 3aJiep>KaHle, U3THaHHUe.

[TogyepkHy, YTO BeCbMa BaXKHbl€e aKTbl MeX/1yHapOAHO-IIPAaBOBOr'0 XapaKTepa B 06/1aCTU MpaB
¥ cBO6OO/, YesI0BeKa C HelloCcpeACTBEeHHBIM ydyacTheM PK Ob1IM MPUHATHI MEXKT0CyapCTBEHHOU
opraHusayueid - CoApy»eCTBOM He3aBHUCHMBIX IOCYJapCTB, 0O0beJUHUBILIETO 4acTb ObIB-
mux pecny6suk Corwsa CoBerckux Conuanuctuueckux Pecnyb6sivk. Cpeiyd HUX BbIJAEJIO
coBepuieHHble B AsniMa-ATe - Jleksiapauuto CHI ot 21 fekabps 1991 r.,, B MockBe - /lekiapaiiyio
Coseta [1aB rocymapcrB-y4actHukoB CHI' 0 MexayHapoAHbIX 00643aTesbCTBAX B 00/1aCTH
IpaB YeJIoOBeKa U OCHOBHBIX CBO60/ 0T 24 ceHTsA6ps 1993 1. u B MuHcke - KonBeHnuio CoBeTa
[naB l'ocymapctB CHI' 0 mpaBax U OCHOBHBIX CBOOO/ax yesioBeKa OT 26 Mast 1995 .

10 N23(148)/ 2024 JLH. ['ymunes amoindarel Eypaszus yammuoik yHueepcumeminiy XABAPILBICHI.

KyKblK cepusicol
ISSN: 2616-6844. elSSN: 2663-1318



CneyuasusuposaHHble caedcmeaeHHble cydbl U cydbu 8 Pecnybauke KasaxcmaH

O6pauiar0 BHUMaHUe YUTaTesled Ha BaXKHbIe MOJIOXKEHUS], BbITEKAIOLIUE U3 MeXYHAapOHbIX
aktoB CHI. Tak, Anma-ATuHckoW [Jlekysapanven 11 He3aBUCUMBIX TOCYZApCTB-y4YaCTHUKOB
CHT 3asiBMJIM 0 rapaHTHUSX BbINOJHEHUS MU MEX/AYHAPOAHbIX 0053aTeJbCTB, BBITEKAIOLUX
13 ZI0roBOpoB U corsiameHui 6biBIIero CCCP [1]. MockoBckol Jlekapanueit 11 He3aBUCUMBbIX
rocyfapctB-y4acTHUKkoB CHI' 3asiBUiM 06 o6ecrieyeHMH MMM BBINOJIHEHUS 0653aTesbCTB B
06J1acTH NpaB YeJIoOBeKa U OCHOBHBIX CBO0OO/, BbITEKAIOIIMX U3 MeX/yHapOAHbIX 1OTOBOPOB
Y cOoIvIalleHUH, y4acTHUKOM KOTOpbIX 6611 CCCP [2]. MuHckoi KonBeHumel 11 He3aBUCHMMBbIX
rocypapctB-y4yacTHUKOB CHI' cornacuinch obecnedyuTh Kax/JOMy 4Yes0BEKY, HAXOAsLIeMYCs
N0/l UX PUCAUKIIMEN, TpaBa U CBOOOAbI, B TOM YHCJIe: IPABO KaXJ0ro Ha CBO60Y U IMYHYIO
HEMPUKOCHOBEHHOCTb. Oco60 Bbigesnto KonBeHnnuio CHI' 0 mpaBax MU OCHOBHBIX CBO6OJax
YyeJioBeKa,I/ie CT. 5 KaXK/10My rapaHTUPYeTCsAIPaBO HACBOOOAY MJIMYHYIO HETPUKOCHOBEHHOCTb,
a TaKXXe MepevyrcasaoTCs Cyd4ad U NpoLeaypbl, IPpA KOTOPBIX BO3MOXKHO JIMILIEHHe YeJoBeKa
CBOOO/bI U JIMUHON HENPUKOCHOBEHHOCTH. OJJHUM M3 TaKHUX YCJIOBUH SIBJISETCS 3aKOHHOE
coZlepkaHuUe JIMIA MOJ, CTpaKed IOocJie ero OCYXKJeHUs He KaKUM-JUOO CyAoM, a UMEHHO
KOMIIETEHTHBIM CyZ0M (1. a) 4. 1 cT. 5) [3], noA KOTOPBIM, KaK MHe NpPeJ/CTaB/IAETCS, HY>KHO
NOHUMATb CHeLMalu3UpPOBaHHbIN CyZ, HallpUMep, YTOJIOBHbIN UJIU CJIe[CTBEHHBIU CY/I.

TakuM o6pas3oM, rapaHTHel BbINOJHEHUs NpaBonpeeMHUkKoM Kazaxckoih CCP mexny-
HapOJAHbIX 00513aTeJIbCTB, BBITEKAIOLUX U3 JJOrOBOPOB U coryiamieHui 6niBuiero Corwsa CCP,
ctasio npuobpeTteHue PK 30 suBaps 1992 r. craTyca noJIHONpaBHOTO yyacTHUKA OpraHusanuu
no 6e30macHoOCTH U coTpyAHuuYecTBy B EBpomne (panee - CoBewanue). C satoro gus PK B
Te4yeHHe Tojla NpUcoeJUHUIach K BaxkHbIM JokymMeHTaM OBCE B o6JiacTu mpaB U CBOGOJ,
yesioBeKa, a B 2010 r. oHa mepBOM Cpe/iu MOCTCOBETCKUX FOCYAAapCTB MpPe/ICTaBJisAJa UHTEPECHI
OBCE na mexxayHapogHou apeHe. OTMeuy, 4To, noAnucas JJokyMeHT MOCKOBCKOTO COBeIllaHUSA
Kondepenuuu no 4yesnoBedyeckoMy usMepeHuto, PK mpuHsia Ha cebsi psii 0053aTesbCTB,
Kacawlyecsi npaB JIMYHOW CBOOOJbl MU HENPUKOCHOBEHHOCTH JIMYHOCTU. Cpeau Hux: 1)
obecneyeHue QyHKIMEN CyeOHOr0 KOHTPOJIS 10 COOJII0AEeHHUIO IPaB U CBOOO/, IMYHOCTH NIPU
OCylIeCTBJIEHUH yTOJIOBHOIO NpecienoBanus (1. 21.2.), 2) obecneyeHue cyieOHOU 3a1UTOMN U
3) obecnevyeHre KBaJIU(PULUPOBAHHOU IOPUANYECKOM TOMOLIIO JIUL, 10JBEPTHYThIX apecTy
WJIY 3a/iepxkaHuio (1. 23.1.) [4].

3atem 02 mapTta 1992 r. PK crtana yienom OOH. OcTaHoBJItO BHUMaHHWe Ha 11. 1 CT. 4 YcTaBa
OOH, rnacsaweit: «npueM B YseHbl OpraHu3aluy OTKPBIT AJI BCEX JPYTUX MHUPOJIIOOUBBIX
roCyapCTB, KOTOPble IPUMYT Ha Cebsl coZiepkalliyecsl B HAcCTOsILeM YcTaBe 0053aTe/bCTBA
U KOTOpbIe, N0 cyxJeHuo OpraHusanuy, MOTYT U XKeJIaloT 3TU 0053aTeIbCTBA BbINOJIHATbY
[5]. Cneayet npeBo3Hectu TOT ¢akTt, uyTo PK Bo rmaBe ¢ H.A. Haszap6aeBbIM mnposiBUJia
JnobpocoBectHocThb. Tak, H.A. Hasap6aeB oT umenu PK u B sune IlpesupeHTa 3TOro
rocypapcrBa [leknapayued ot 31 gekabps 1991 r. 3asBU O NPUHSATHM M BbINOJHEHUHU
06513aTes1bCTB, BbITeKatoux U3 YcraBa OOH [6]. CooTBeTCTBEHHO, BO UCHIOJIHEHHE 1. 1 CT. 4
YcraBa OOH IIpesupent PK Ykazom 3a N2 1227 noctaHOBUII NoANKUCATh ABa MexyHapogHbIX
nakTa 06 3KOHOMHUYECKUX, COLMAJbHbIX U KyJbTYPHBIX MpaBaX, a TaKXe O I'PaKJaHCKUX U
NoJIMTUYECKUX NMpaBax. ITU ABa [lakta PK patudunuponana B 2005 r. B 2008-2009 rr. PK
patuduuupoBana fBa PakyJbTaTUBHBIX NMPOTOKOJA — OAUH K MeXAyHapoJHOMY MaKTy
0 TpaXkJaHCKHUX M MOJUTUYECKUX MpaBax, BTOpoM K KoHBEHI UM MPOTHUB MBITOK U JIPyrUX
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3.b. Abaaesa

YKeCTOKUX, 6ecyesIoOBeYHbIX WJIU YHMKAIOIIUX JOCTOMHCTBO BU/I0B 06pallleHUsI M Haka3aHus. A
B 2021 1. - Bropo#t ®akynbraTuBHBIN [I[poTOKO K Mex1yHapOJHOMY NAKTY O PaXJaHCKUX U
NOJINTUYECKHX NPaBax KacaTeJJIbHO UCKJIIYeHU U3 CUCTEMbl HaKa3aHUSs, IPelyCMOTPEHHOT 0
YK PK, cMmepTHOU Ka3HU.

Bo Bcex mnepedyuc/IeHHBIX MEXAYHApOJHBIX [JOKYMEHTAaX aKLeHTHPOBAaHO BHUMaHUe
Ha 00s3aTeJbCTBaX OCYJAapCTB MO 00eclnevYeHUI0 KaXKJOMy IpaB Ha JIMYHYK CBOOOLY
M HEeNPUKOCHOBEHHOCTb €ro JIMYHOCTH, BBbITEKAWILMX M3 Bceobuieil aekjapayydu mpas
yesioBeKa, [lakTa 00 5KOHOMMYECKHX, COLlMaJIbHbIX M KyJbTYpHbIX MpaBax, [lakta o
TPAXAAHCKUX U NOJMTHUYECKUX NpaBax M Paky/JbTaTUBHBIX K HEMY IPOTOKOJIOB, a TaKXe
VM3 MHBIX MeX/JyHapoAHbIX coriamieHu. Cienysd NPOAUKTOBAHHBIM B 3TUX BaXKHbBIX
JIOKYMEeHTax HjieajiaM O LIeHHOCTH 4YeJIOBEeKa, ero »M3HH, npaB U cBob6oj, rocysapctso PK
NpU3HAEeT U rapaHTUPYeT KaXKJ0My JUYHYI0 CBOOOLY U HENPUKOCHOBEHHOCTD €r0 JIMYHOCTH.
Ocobas posib B 3aljyMTe HpaB, CBOOOJ M 3aKOHHBIX UHTEPECOB Ipak/JaH M OpraHU3al Ui
NpUHAJJIEXKUT Cy[AeOHOM BeTBU BJIACTH, B 4YeM, COOCTBEHHO, COCTOUT ee OCHOBHOE
colMajibHOe U QYHKIMOHA/IbHOE Npe/iHa3HayeHue. ITO MOJI0KeHHe NOATBEPXKJAeT BbIBOJ, O
BOCTPeOOBAaHHOCTU U HEOOXOUMOCTH CleliuaIM3UPOBaHHbIX CJ1€/CTBEHHBIX CY/I0OB U CyJEN.

Tak, [1aKT 0 rpakAaHCKUX U MOJHUTUUYECKHUX MpaBax 0653biBaeT PK npecTaBasaTh JOKaa]
0 NIPUHATBIX Mepax 10 NPeTBOPEHUIO B )KU3Hb IpaB, IpM3HaBaeMbIX B [lakTe, U 0 nporpecce,
JIOCTUTHYTOM B MCHOJIb30BaHUU 3THUX npaB (4. 1 cT. 40) [7]. CorsacHO 3Ttomy, B 2009 T.
PK npexcraBusia /loksaZ 0 BBINOJHEHUM €0 MeXAyHapOAHOIO NMaKTa O TPaKJaHCKHUX M
NOJINTUYEeCKUX npaBax. PaccmorpeB ganubiv Jloknag, Komuter OOH no npaBam 4yesioBeka B
2011 r. caenan cepbe3Hble 3aMevyaHHts 10 MOBOAY MOCTYNUBILUX CO001eHUH 0 npuMeHeHUU B PK
NBITOK, HEIIPOBEJEeHUH 110 HUM pacc/eJOBAaHUM, JOMYCTUMOCTH J0Ka3aTeJbCTB, N0Jy4eHHbIX
110/, NIbITKaMH, MATKOCTH HaKa3aHHUA 3a UX COBeplleHHe U MH. Jp. PekoMeH/J0BaHO NPUHATH
Mepbl, CAyXalllue rapaHTHed HeJONyCTUMOCTU CyAaMH J0Ka3aTesJbCTB, MOJYYEHHBIX C
NpUMeHeHHEeM NbITOK U }KECTOKUX 00palleHHH, B TOM YMCJie YTBEPAUTD CTaTyC CIeMaJlbHOr0
IPOKYypOpa, BCECTOPOHHE pacciaefoBaTb I3TH NPeCTYIJIEHUs, IPUBJEKaTb BHHOBHBIX
K YrOJIOBHOW OTBETCTBEHHOCTH, Ha3HayaTb MM HaKa3aHUe COpa3MepHOe XapaKTepy U
CTeNeHU TSKECTU COBePIUEHHbIX NBITOK U XKECTOKHUX 00pallleHUH, a TaKKe BO3MeLaTh Bpe[,
NpUYUHEHHBIN KepTBaM [8].

Bo Bropowm Ilepuognueckom Jloknaze ot 2014 r. B KayecTBe [0Ka3aTeJNbCTB, CBUJETEb-
CTBYKOLIUX 00 yCTpaHEHUMW 3aMeYaHMU U HCHoJHeHUuU pekoMeHgauud Komutera, PK
npejoctaBuja uHPopMauuw 06 uckaArwdeHUHM u3 [naBel 15 «[IpecTymnjieHUss NpOTHUB
NpaBOCYUS U NOPAJKA UCIIOJIHEHUS HaKa3aHUW» CT. 347-1 «IIbITKU», 0 BKJIOYEHUH CT. 147-
1 «IlbiTku» B [naBy 3 «IlpecTynsieHUss NpOTUB KOHCTUTYLLIMOHHBIX U UHBIX NPaB U CBOOOJ
YyeJI0BE€Ka U FpaKJaHHWHa», YKeCTOYEeHUM HaKa3aHUA 3a NbITKUA OoT 10 o 12 seT siMuieHUs
CcB0OOO/IbI, a TaKXKe 0 BBeJleHUU B CT. 192 YIIK npaBu/1 asibTepHaTUBHOU NOAC/IEACTBEHHOCTH
YyTOJIOBHBIX JIeJ1 O IbITKax [9].

Paccmotpes npegcrasienHbsid PK Bropon [lepuognueckunn Jlokaag ot 2014 r., Komurter
nyHKTaMu 21 1 23 BHOBB [I0BTOPKJI CBOU MPEXKHUE 3aMeYaHus], YKa3aHHble B 3aKJII0OYUTEIbHbIX
3aMeyaHUsAx oT 2011 r. nyHkTaMu 14 W 22, KacaTeJbHO MbITOK U KECTOKOT0 06palleHHUs.
Ob6ecnokoeHHOCTb KoMHTeTa BbI3BaJIO CaMO OllpeJiesieHre MMOHATHUS NbITOK, CoZepKallieecs B
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cT. 146 HoBoro YK PK oT 2014 1, sericTBHEe 3TOM HOPMBI TOJIBKO B OTHOLIEHUHU Ollpe/ie/IeHHbIX
vy (cnefoBaTesiel, Jo3HaBaTe1ed UM UHBIX JOKHOCTHBIX JIM0OO JPyTUX JIMLL), IpUMedyaHue
K cT. 146 YK, B COOTBETCTBUM C KOTOPbIM NPUYHMHEHHUE JJO/KHOCTHBIMU JIMLIaMU GU3NYECKUX
Y [ICUXUYECKUX CTPaJlaHUM NIbITaeMOMY He ABJIAIOTCA IBITKAMH, a TaKXe CaHKLUA 4. 3 CT. 146
YK, npefiycMaTpuBarlleil Haka3aHWe B BU/ie JIMILEeHUs] CBOOO/bI HAa CPOK OT 5 A0 12 seT 3a
COBeplLIeHMe NbITOK, MOBJEKIINX 3a COO0U MO HEOCTOPOXXHOCTU CMepThb nbiTaemoro [10].
BripoyeM, 1o BceM 3aMe4YaHUAM JaHbl Te e caMble peKoMeHJaluuu, yTo ¥ B 2011 1.

Kpome Toro, KomurteT o6ecriokousics 3ajiepKaHUeM M10J03peBAaEMbIX Ha CPOK 0 72 4acoB,
npex/ie YeM OHU NpeCTaHyT Nepes CyA0M, HEOCBeJ,OMJIEHHOCTbIO JIML, JIMIIaeMbIX CBOOO/bI,
00 KX MpaBax [PU apecTe U COJep:KaHWU IMOJ CTpaXKel, OTCYTCTBUEM y HUX CBOEBPEMEHHOU
KBa/IMPULMPOBAHHON lopuArUyecKod nomoiiu. Hapsay c¢ HuMu, HezfoBosbcTBO KoMuTeTa
BbI3BaJl a/l]MMHUCTPATUBHbBINA apecT Ha CpoK A0 30 CYyTOK JIML, He UMEIOILUX Ollpe/ieJIEeHHOr 0
MeCTa )XUTEeJIbCTBA U (UJIN) JOKYMEHTOB, YA0CTOBEPAIOIIUX JIUYHOCTD, a TAKXKe MHOCTPAHIIEB
Y Ji1L, 6e3 rpaXKJlaHCTBa, NMoJJjexallux BblABopeHUto. [losarato, yto KoMmurtetr umesn B BULY
3akoH PK ot 29 anpesns 2010 r. «O npoduiakTrvKe NpaBoHapylleHU», KOTOPbIA B 4. 2 CT.
29, umeHyeMoi «IIpeBeHTHUBHOEe OrpaHUYeHHEe CBOOO/Ibl TepeiBUKEHUS», IpelyCMaTpHUBaeT
BpeMEeHHY0 U30JISILUI0 TepevyrcieHHbIX 1L [11]. [loaToMy B ies11X C06J110je HUs TOCylapCTBOM
PK mMexxayHapoHbIX 00513aTeJILCTB 110 06eCedyeHUI0 KaX /oMy paBa Ha JIMYHYI0 CBOOOAY U
HEIIPUKOCHOBEHHOCTb JIMYHOCTH KoMHTeT pekoMeH/J0BaJ NMPUBECTU 3aKOHOAATEJNBbCTBO U
npakTuky PK B cooTBeTcTBUE cO cT. 9 [lakTa c yyeToM 3amedaHul obuero nopsaaka N2 35 ot
7-31 okTa6psa 2014 1., a TakXKe CHU3UTb CPOK COZlep>KaHUS MO, CTpaXkel Ao cyaa c 72 o 48
4acoB JIJis B3POCJIbIX U J10 24 4acoB /i1 HeCOBepIlIeHHOoJIeTHUX [12].

[1o u3/10xeHHBIM BbIIIEe 3aMEeYaHUAM U peKoMeHJauusaM B cBoeM TpeTbeM [lepuoaryeckom
Hoxnage ot 2020 r. rocymapctBo PK mpeacraBusio nHdopmanyio 0 TOM, YTO, BO-NEPBBIX,
IpeBEeHTUBHOE OrpaHUYeHHe CBOOO/IbI He SABJISETCS MEPOU MpeceyeHus aAMUHUCTPATUBHOIO
paBOHapyLIeHUs, a IPUMEHSETCS TOJIbKO /Jis1 YCTAHOBJIEHUS JIMYHOCTU U ee UIeHTUPUKALIUU
C pa3bICKMUBaeMbIMU WJM 6€e3 BeCTHU MpONaBLIMMK HAa OCHOBAaHMU MOCTAHOBJIEHUS OPraHOB
BHYTPEHHUX JieJ1 CAaHKLMOHUPOBAHHOTO cyfAoM (nmyHKTbl 153-156). Bo-BTopbiXx, Ccpok
3aJlep>KaHus JIML cokpaTuica ¢ 72 no 48 yacoB (n. 165). B-TpeTbux, 3ajiepkaHue Juna
6e3 CaHKL UM Cy[a Ha CPOK He OoJiee 72 4acoB ABJSETCS AOMYCTHMBIM TOJIBKO B CJy4asix
COBepLIEeHHs 0000 TAKKHUX U YMBIIIJIEHHBIX IPECTYIJIEHUH C JIeTaJIbHbIM UCXO0/I0M, a TaKKe
NpecTyIjieHUur B coydacTuu (m. 169). B-ueTBepThIX, ycUeHa YroJoBHasi OTBETCTBEHHOCTb
3a BOCIPENATCTBOBAaHME 3aKOHHOW [leITeJIbHOCTH aJBOKaToOB (m. 171).B-maThIX, opraHsl
yrOJIOBHOTO IIpec/eJOBaHUA B COOTBETCTBUH C IPOLECCYa/IbHBIM MTOPAJKOM, YyCTAHOBJIEHHBIM
cT. 131 YIIK PK, npu 3apep>XaHny 3a4MTHIBAIOT 3a/ep:kaHHbIM JinnaM [IpaBuio «Mupangbi»
(n. 172). B-mecThIx, 10 aHAJIOTHUU € 3aKOHOJaTeabcTBOM PK 06 yrosioBHOM CyZ0pOU3BOACTBE
HOBBIM 3aKOHoAaTeJbcTBOM PK 006 aJMMHUCTPAaTUBHBIX NpaBOHApPYLIEHUSAX COKpaLeHbI
CPOKHA aJJMUHUCTPATHUBHOIO 33Jlep>KaHus M0 aMUHUCTPATUBHbIM IpaBOHapylleHUAM C 48
Jlo 3 yacoB (m. 176). B-ceAbMbIX, JIUI0 MOXET OBbITh 33/lepP>KaHO 0 pacCMOTpPeHHUs Jiesia 06
a/IMAHUCTPAaTUBHOM NIpaBOHapyILlIEeHUH, HO He 6oJiee 24 yacos (m. 181).

[lomumo »sToro, 3amumasa cBod Tpetun llepuogndeckun Jloknazn, rocypapcrso PK
nporuHdopMupoBasio KomuTeT 0 CO03JaHHWM CHELUAJTU3UPOBAHHBIX CJIeJCTBEHHBIX CY/OB,
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3.b. Abaaesa

B YbHUX MOJHOMOYMSAX HAXOJAATCSI BOMNPOChl O CAHKUMUOHUPOBAHUMU BCEX CJ€ACTBEHHbIX
JleiICTBUM, KOTOPbIMU OrPaHUYMBAIOTCS KOHCTUTYLIMOHHbIE NIPaBa yeJjioBeKa Y IpakJaHUHA.
B noaTBepxeHrne 3P PEKTUBHOCTH U COCTOSITENIBHOCTU CJI€ICTBEHHBIX CY/IOB rOCYJapCTBO
PK npuBoAUT cTaTUCTUYECKHE CBeeHMs, T0Ka3bIBaKIlMe POCT al0b Ha MpoleccyalbHble
pellieHus], AelCTBUS, 6e3/eCTBUS OpPraHOB YTroJIOBHOTO MNpecjenoBaHus. Tak, Mo JaHHbIM
Hoxnaza B 2017 r. cieiCTBEHHBIMU CYAbSIMU paccMoTpeHo 2 146 xanob, U3 HUX YI0BJIETBOPEHO
-26,7 %; B 2018 . - cooTBeTcTBeHHO 32,1% 13 3 057 *ano06; 3a 9 mecaues 2019r. - 3 033, us
KOTOPBIX yioBJeTBOpeHO - 43,4 % [13].

B cBow o4yepenb, CTaTUCTUYEeCKHE [aHHble, NpenacTaBjeHHble BepxoBHbIM CyaoMm PK,
NIOKa3bIBAIOT, UTO |01l y/IOBJIETBOPEHHBIX CJI€,CTBEHHBIMU Cy/IaMU U CYAbSIMU XKaa00 K YUCITy
paccCMOTPEHHBIX UMH KaJ106 cocTaBJsieT ciaeaytoiee: B 2016 1. - 340; B 2017 . - 550; B 2018 1. -
983;82019r.-1,707;820201.-1,231; B2021T1.-721; 12 Mmec. 2022 1. - 972 [14].

Onupasscb Ha NpuUBeJEHHble [laHHble, CJeAyeT 3aKJKW4YUTb, 4YTO B [esATeJbHOCTHU
C/e/ICTBEHHBIX CY[0B HE BbISIBJISETCS ONpeJesieHHas TeHJeHIUsl B CTOPOHY YBeJIMUEHUS WU
yMeHbIlIeHUS] KOJIMYeCTBA PACCMOTPEHHBIX U Y/I0BJIETBOPEHHBIX UMHU KaJiob. K coxaneHuro,
aneJIMpysl CTaTUCTUYEeCKMMM AaHHbIMU, BepxoBHbIM cys PK He ykaszas, ckoJsibko »xajiob
paccMoOTpesid CJe/ICTBEHHbIE CY/bl, He MPHBeJ KaKhe-J11ub60 06bsCHEHUS MO MOBOAY TOTO,
YTO B JJaHHBIX O JIeSATeJbHOCTH CJeACTBEHHbIX Cy/10B 3a nepuoj 2016-2022 rr. HabJr0AaeTCs
HEYCTOMYMBOCTb, A TAKXKE He MepevyrcanI BO3AeUCTBYIOLIME HA HUX GaKTOPHI.

YacmHbvle hakmopwbl, 06yCcI0BUBLIME HEOOXOJUMOCTb B CIElMAJU3UPOBAHHBIX CJI€JCT-
BEHHbIX CyJlaX U CYAbsX, CBA3aHbl C TEM, YTO H3MEHWJIOCb NPABOCO3HAHHE TPaAXJaH,
conMajibHOe M (QYHKLMOHAJIbHOE MpeJHa3HaueHUe Cy[eOHOW BJIaCTH, ee pPoJb U MeCTO B
MexaHU3Me paszesieHuss BjacTu. Cy/e6Hasi BJIACTh CErofiHd MpPU3HAHA CAMOCTOSTEJbHOU
BJIACTHIO, y HEe NOSIBUJIAaCh HOBast PYHKLUS — CyAeOHbIM KOHTPOJIb B chepe rocyAapCTBEHHOr 0
yIpaBJIeHUs] U MECTHOTO CaMOYIPaBJIeHHs, B MeXaHU3Me pa3/ieJieHUs BJIACTH €l OTBeJeHa
POJIb CAleP>KUBAIOLET0, CTAOMJIU3HUPYIOILLEr0, KOHTPOJIUPYIOLET0 3/IeMEeHTa, OHa 0becrieYrBaeT
KaK/IOMy 3all[UTY NIpaB, CBO6O 1 3aKOHHBIX MHTEPECOB.

HanmomHuM, uTo co gHA npuHATUA B 1994 1. ['ocygapcTBEHHOM mporpaMMbl NIPaBOBOU
pedopmnl B PK, K npUsATHOMY yAMBJIEHUIO, HAOIIOJAIOTCS JIBA YCTOMUYMBBIX HalpaBJIeHUsI B
chepe eATeJBHOCTU Cy/I0B U OPTAaHOB NPOKypaTyphbl:

1) TeHAEHIUSA K paclIMPEHUI0 KOHTPOJIbHBIX QYHKIUH CYAa;

2) TeHJeHLIMS K COKpAllleHUI0 HaZI30PHBIX QYHKIIMU NPOKYpPaTYPHhI.

Mx B3aMMOCBSI3aHHOCTb U B3aMMOOOYC/I0BJAEHHOCTb 3aK/0YAETCS B TOM, YTO NMOJTHOMOYHUS
CyAeO6HOM BJIACTU IMOCTENEHHO pPacClIUPSJIMCh MOCPEeACTBOM COKpallleHHWs MOJHOMOYHUH
OpraHoB NpoKypaTypsl. C/ieJ0BaTENBHO, POJib CYAe6HOM BJIACTH yCUJIMBAJIACh, A MTPOKYPATYPhI
ocsiabeBaJa.

Takum 06pa3oM, Ha EPBBIX MOPAX CTPOUTEJILCTBA IPABOBOr0 rOCy/1apCTBa Ka3axCTaHCKUM
3aKOHOJATeJib MOIleJ MO0 NYyTH IMOCTENeHHOrOo Cy:KeHUsl MOJHOMOYMWA MNpPOKypaTypbl M
MO3TAMHOT0 paclIUpeHrus MNOoJHOMOYMM cyga. OJHUM U3 ycaoBUM pedopMUPOBAHUSA
CyAe6HOM cUCTEMBI IBUI0Ch GOPMUPOBAHUE COCTA3aTENBHOIO CYy/IeOHOT0 Pa3brUpaTeabCTBa,
OCHOBAHHOT'0 Ha HayaJlax paBEHCTBA BCeX Nepe], 3aKOHOM M CYZ[0M, a TaKXXe paBHONpaBUs
CTOPOH B IIpOLecCe, TZe Cy[ 00ecrneyrMBaeT KaxJ0My peasr3alyio ero NpoueccyajbHbIX PaB.
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YnpasaHeHMe Ha/i30pa MPOKypaTyphbl 3a CyAaMU M03BOJIMJIO 06eCeYUTh pealn3alyio TaKUX
INPUHLMUIIOB, KaK: paBEHCTBO BCeX llepe/; 3aKOHOM U CYZ,0M, OCYILLeCTBJIeHUE CyJONIPOU3BO/CTBA
Ha OCHOBE COCT$13aTeJIbHOCTH M paBHONpPaBHUs CTOPOH. [ pyrum ycioBueM pepopMHUpOBaHUS
CyneOHOM CHUCTeMbl SIBUJIOCH [IONOJIHEHHE MNPOKYpPOPCKOTO HAZA30pa, OCYIECTBJSIEMOrO B
yrOJI0BHO-UCIIOJIHUTEJIbHOU CUCTeMe, CyZleOHbIM KOHTposieM. ['of cnyctsa Koncrutynus PK ot
1995 r. HajenuIa Ccy[, TaK e, KaK U IPOKypaTypy, MOJHOMOYUSAMHU N0 CAaHKLUOHUPOBAHUIO
apecta U CcoJep:KaHUA IM0J CTpaxed. BrepBble B YroJIOBHO-UCIOJIHUTEJBHOM KOJeEKce
PK ot 1997 r. nosiBUusach HOpMa O Cy/leOHOM KOHTpOJIe, OTCYTCTBOBAaBLIasi B MpeXHEM
UcnpaBurenbHo-TpynoBoM Kogekce Kaszaxckout CCP ot 1971 1.

Hecnyyaitno 1991-2000 rr. B icTopuu He3aBucuMoro KasaxcraHna H.A. Hazap6aeB Ha3Bas
BpeMeHeM CTaHOBJIEHUS CIpaBeJJUBOCTU. HaBepHOe, I03TOMY CBOe NOC/TIaHue K CyeHCKOMY
cooOliecTBYy OH MMeHOBaJ, Kak: «IlpaBocyiue - 3TO cnpaBefJiMBOCTb». Tak, Mepedyucsss
IJIaBHbIE UTOTH CyAeOHO-NIpaBoBOU pedopMbl nepBoro fecsatuaeTtus, Ha lIl Cbe3ge cygeit PK
nepBbil [IpesuaenT PK oco60e BHUMaHUe yAeu NOJUTUKE B 006/1aCTH YTOJIOBHOM HOCTULIUU.
«TpebyoTaanbHeNIero coBeplIeHCTBOBAHUA IPO6JIEMbBI yT0JIOBHOTOIPOLLECCA, COOTHOILEHUSA
GYyHKUMH CcyAa Y NPOKypaTypbl, pa3BUTHUs NpPOLECCyaJbHbIX HWHCTUTYTOB CYAeOHOro
KOHTPOJISA U Cy[a NPUCSKHBIX», — CKa3aJ B cBoell peur H.A. Hazap6aes [15]. [IpuopuTteTHOU
yeTBEPTOM 3a/iauell cyleOHOM CUCTEeMbI IOCTAaBJEHO NMPOJO/LKEHUE PAOOThI IO MO3TATHOMY
CO3/JaHUI0 CUCTEMBI Cllel|UaJIM3MPOBAHHBIX CY/0B, a IIECTOU — U3yuyeHUe 3apyOeKHOr0 ONbITa
B OCYyIIECTBJIEHUU CYAeOHOTO KOHTPOJISl HaJ CJe[CTBEHHbIMHU JelcTBUAMU. [of cmycTs, B
koHI1e aBrycta 2002 r., H.A. Hazap6aeB 0603Hauu/ JAajibHellIMe HanpaBJieHWs NPaBOBOM
nosutuku PK, paccurtannbie Ha nepuog ¢ 2002 10 2010 rr. CoBeplueHCTBOBAaHUE YTOJOBHOT'O
npolecca 3aKJ/04aJ0Ch B peasiM3aliii IPUHIMIIOB 10 3alUTe PaB U CBO6GO/, YeJI0BEKA, CPeIU
HUX: HEIIPUKOCHOBEHHOCTb JIMYHOCTH, yBaXKEHHUE ero YeCTH U IOCTOUHCTBA. B Havasie anpeJis
2003 r. H. A. Hazap6aeB onpe/ie/isieT OCHOBHbIe HallpaBJIeHHSI 3SKOHOMHYECKOHN U COLlMa/IbHOMN
HNOJIMTUKY, Ja/IbHeLIel JeMOKpaTHU3al M1 0011eCTBa, pPa3BUTUSA KyJIbTypPHO-00pa30BaTeIbHOM
u 1yxoBHOU cdep B 2004 1. Cpeau 5 npuoputeToB chepbl AeMOKpPaTH3aALUU U 3P GEKTUBHOTO
ynpaBJieHUs BblJleJieHa Npo6JieMa COBEPIIEHCTBOBAHUS MPAaBOOXPAaHUTENbHON U Cy/leOHOM
JlesITeJIbHOCTH, pellleHre KOTOPOM 3aKJ/IlouaeTcsl B 06eciedyeHre KaXK/I0My ero eCTeCTBEHHbBIX
npaB U cBo6oa. Jus storo [lpesugeHT PK mpeasiokus ycUIWUTb CyAeOHbIM KOHTPOJIb 3a
JlesTeJIbHOCTBIO OPTaHOB JO3HAHUS, CJIEICTBUSA U IIPOKYPATYPHI 10 CAMOI'0 CAHKLIMOHUPOBAHHUA
apecTta cyioM. B mensx gajbHelllero coBeplleHCTBOBAaHUS Cy[AeOGHOM CHCTEMbl OH JAaxe
co3pas B 2005 r. Komuccuto, B cOCTaB KOTOPOU BOLJIM NPeACTAaBUTENU BCEX BETBEN BJIACTU U
akaZieMuyeckoro coobuiectBa [16]. Kak cieactue, B 2007 r. Konctutyuus PK nogsepriach
M3MeHeHUAM. Ternepb TONBKO 3a CYyA,0M NIPU3HAHbI IOJIHOMOYMS 10 CAHKLIMOHUPOBAHUIO [|BYX
Mep NpoLecCyaJbHOr0 peceyeHus: apecTa U cofepkaHus noj crpaxei (ct. 16). C 30 aBrycra
2008 r. caHKLIMOHUPOBaHKe, U30paHHOE CJie[loBaTeJIEM, OPTaHOM J03HaHMUS, IPOKYPOPOM B
OTHOLIEHUH 0O6BUHSEMOrO, I003pEBAEMOr0, Mephbl IpeceyeHusi B BU/ie JOMALIHEr0 apecTa,
apecTa Y NpoJiJIeHHe UX CPOKa SIBJISIETCS UCK/IIOUYUTENbHBIM IPAaBOMOYHEM cy/ia (1. 4) 4. 2 CT.
59 VIIK ot 1997 r.) [17]. B TO ke BpeMs 10 NOCTYINHUBLIUM Kajo6aM 06JICyibl OCYIIeCTBJSIN
NpPOBEPKY Ha MpeJMeT 3aKOHHOCTHU U 000CHOBAHHOCTHU TAaKOT'0 po/ia IOCTaHOBJIEHUM.
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Cnepyromas Konnenyus npaBoBou noJUTUKY OoT 2009 1., yTBepAéHHas Ha nepuog c 2010
no2020rr., npejBUAesia pa3BUTHE Cy[eOHOM CUCTEMBI B103TallHOM pacliIMpEeHUH IOJTHOMOYHH
CyAa MO OCYILECTBJEHUI0O KOHTPOJIS 3a XOJO0M JOCyAeOHOro yroJOBHOTO MPOU3BOACTBA.
OTMedy, 4TO COBeplIEeHCTBOBaHMEe QYHKIMU TOCYJapCTBEHHOTO KOHTpPOJSA U Haj30pa
KpPOWJIOCh B ONTHMH3ALMKA BCEM CUCTEMbI KOHTPOJIbHO-HA/I30pHbIX opraHoB [18]. Takum
06pa3oM, KOMILJIEKCHAsA paboTa M0 COBEPLIEHCTBOBAHUIO JeSITeJIbHOCTU CyAeOHON CUCTEMBI
PK 3aBepuuiach BHeceHUMeM cooTBeTCTBYOIMX nonpasok B YK, YIIK u I'lIK PK. Urak, c 01
sauBaps 2010 r. UCK/IIOUUTEIbHbIE TOJTHOMOYMS Cy/la PaClUIUPUIUCh IEPECMOTPOM CYyAeOHBIX
aKTOB 110 BHOBb OTKPBIBIIMMCSI 0OCTOSITE/IbCTBAM, MPUHATHEM PellleHUsI O IPUHYAUTETbHOM
NOMELIEeHUU He CoJepKallerocd moJ CTpaXel JvWLa B MEeAULMHCKYI OpraHMU3aLyio
JUISI TIPOU3BOJICTBA CyA€OHOM MCUXUATPUUECKON 3KCrepTH3bl. WHble MOJHOMOYMS CyAa
pacIIMPUIKCh HaJ0KEHUEeM aJMUHUCTPAaTUBHOIO B3bICKAaHMUS, PACCMOTPEHUEM >KaJI00bI
Ha MOCTAHOBJIEHHWE MPOKypopa O MpeKpalleHWH BO306YKJEHHOTr0o MPOU3BOJACTBA B CBSI3U C
OTCYTCTBHMEM OCHOBAaHHU K BO30OHOBJIEHUIO IPOU3BO/ACTBA M0 JleJly 10 BHOBb OTKPBIBIIUMCS
06CTOATENLCTBAM, a TAaKXe pellleHHWeM BOMPOCOB, CBSI3aHHBIX C HCIOJHEHWEM MpPUTOBOpa
[19]. Kak npaBuJ/0, ¢ pacuiMpeHMeM NOJHOMOYHU CyAa YCUJIWJCA Cy[leOHbIA KOHTpPOJIb 3a
JlesTeJIbHOCTBbI0O BCEX OPTraHOB YTOJIOBHOrO mpecsiefoBaHUsA. COOTBETCTBEHHO YBEJWYHUJICA
nepeyeHb Kajob, NojJiexaljuX pacCMOTPEHHUIO B CyZleOHOM Nopsi/iKe, pacliMpuiack chepa
fenctBud cT. 109 YIIKPK ot 1997 1., perniaMeHTHpOBaBIl el CyAeOHbIN MOPSAL0K pAaCCMOTPEHHUS
»Kas06 Ha peureHus npokypopa. C 01 auBaps 2010 r. B cyge cTanu 06:ajsoBaThb JeNCTBUS,
6e3/1eHCTBUS, pellleHUsI MIPOKYPOpa, a TAaKKe OPTaHOB JI03HAHUS U CJIe/|CTBUS.

B nexabpe 2012 r. [lpesugent PK craBUT mepes, Ka3aXCTaHCKUM OOILECTBOM HOBYIO
aMOHIIMO3HYIO0 1]eJ1b, He00X0 UMYt 1ocTH4Yb K 2050 roay: «BoUTH B yncs0 30 caMbIX pa3BUTHIX
rocyapCTB MUpa», YTO MOBJIEKJIO 32 COO0M BHECEHHE U3MEHEHUH U JlonIoIHeHU M B KoHLenyio
npaBoBoi nosuTuku PK ot 2009 r. [20] JlocTHkeHUEe aMOUILIMO3HOM LieJy, TocTaBJaeHHOH H.A.
Hazap6aeBbiM B CTpaTeruu «Kasaxctan-2050»: HOBBIM MOJUTHUYECKUN KYPC COCTOSIBLIETOCS
rocyZlapCcTBa», KpPOWJOCb B CTapTe O4YepefHOro 3Tana MOJEePHU3aLMU HaAlMOHAJbHOHU
IPaBOBOM CUCTEMBI, CHOCOOHOU B YCJIOBUSAX XKECTKOM I7100a/IbHOM KOHKYPEHTHOCTH a/leKBaTHO
pearupoBaTh HOBbIM BbI30BaM BPEMEHH U OTBeYaTh BCEM yrpo3aM. B yuciie cucTeMHbIX Mep
[0 MOBBIIIEHUI0O KOHKYPEHTOCHOCOOHOCTH NpaBoBoW cucTeMbl PK B myGJIMYHBIX OTpacisax
npaBa ykaszaHa paspa6otka HOBbIX YK, YIIK, YUK u KoAIl PK [21]. YnoMsiHY O TOM, 4TO
ujless Co3JlaHUs CJe[CTBEHHBIX CY[0B BHepBble npo3Bydyasa K3 yct H.A. Hazapb6aeBa Ha VI
Covesne cymeit PK, cocrosBuierocs B 2013 1. [lpojBuras cpeiu CyAeMcKOro coobliecTBa
amMb6unuo3Hyo nesb Kazaxcrana go 2050 r., [IpesugenTt PK B cBoeM BbICTyNJIEHUMU TOIMETHUII,
4YTO cyAeOHasl crelnuasrM3alus HaXoJUTCSI TOJbKO Ha HavyaJlbHOM 3Talle, B ero AaJjibHewlliee
pa3BUTHE CJie[0BaJIO ObI B JOCYZ,eOHOM YyTOJIOBHOM IPOU3BO/ACTBE NPEAYCMOTPETb UHCTUTYT
C/e/ICTBEHHBIX CyZel, OJiarojjapss KOTOPOMY MOBBICUTCS POJib CY0B B OCYlLIeCTBJEHUU
CyneOHOTO KOHTpPOJIS 3a JAesATeJbHOCTbI0O OPraHOB yroJOBHOro mnpecienoBaHus [22]. Bo
rucnosiHeHue nopy4yeHui [Ipeaugenta PK B nepuog ¢ 03 o 04 vronst 2014 r. npUHATHI HOBbIE
YK, VIIK, YUK u KoAlIl. Tak, HoBbi YIIK oT 2014 r. BnepBble npenycMoOTpes LOJDKHOCTb
«CJIeZICTBEHHBIN Cy/ibsi», QUTYPUPYIOLIYIO B CTAaJIUU J1O0CYleOHOr0 npou3BoaAcTBa. OCHOBHbIE
ero nosjHoMouus onpejeseHnl B cT. 55 YIIK u psagoMm craTteld. [lepedrcyisiTb U pacKpbiBaTh UX
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JleTaJIbHO He CTaHy. YKaXy TOJIbKO TO, YTO [I0OHa4yaJly B €ro oJTHOMOYUS He BXOJMJIAa BblZa4ya
CaHKLM{ Ha NIpOBeJleHHe BCeX CJIeICTBEHHBIX JeMCTBUHY, a B IIOCJIEAYIOLIEM €ro IOJITHOMOYUSA
NOCTEINEeHHO CTaJU paclIupAThCH.

[lo1HOMOYHA CJIeCTBEHHOTO CyJAbU paACLIUPUJIIUCH BCJAEACTBUE peaJv3aluUd Ipe3u-
nentckol [lporpammbl «Ilnan Hauuu - 100 koHkpeTHbIX waroB» oT 20 mas 2015 r. B
pamkax II HWHctuTyuuoHanbHOW pedopMbl, HalpaBJeHHOW Ha obeclneyeHHWe B CTpaHe
BEpPXOBEHCTBA 3aK0HA, 22-bIM wiaroM [lpesugenTt PK yTBepAu OCTaBUTH 3a C/IeACTBEHHbBIM
CYZbEH1 IMOJHOMOYUM MO CAaHKLMOHHWPOBAHUIO BCEX CJIeJCTBEHHBIX AeUcTBUM. lllar B aToM
HanpaBJIeHUH, C OJHOU CTOPOHBI, NO3BOJISIET YCUIUTD CYAeOHbIN KOHTPOJIb, OCYLLeCTBJIsEMbIH
Ha CTaJUsAX AOCYAeOHOT0 YroJOBHOTO CYy[ONPOU3BOACTBA, a C APYTroid CTOPOHBI, 06eCneynuThb
6aJlaHC MeXJy OOBUHEHHEM U 3alUTON B cyAax. CIycTsa roj BBIXOAUT B CBET cTaThs H.A.
Hazap6aeBa, B KOTOpOU OH NOLIAroBO OMUCHIBAET MYTh K KA3aXCTAaHCKOW MeuTe — CTaTb OZHOU
u3 30 nauaupyromux Hanui XXI Beka. O6bsacHaAA cyTh Il UHcTUTYyMOHA/IBHOM pedopMBbl, OH
HamucaJsl, 4YTO B ee paMKax OyJyT NPUHATbI 5 UHCTUTYLIMOHAJIbHBIX pellieHUU. TpeThbe pelieHne
- 3TO obecneyeHre B YTrOJIOBHOM CyJONPOU3BO/CTBE OasaHCca MeX/ly 0OBUHEHUEM U 3aLUTOMH,
0COOEHHO Ha A0Cy/leOHOM CTaJiuM, OTBETOM KOTOpPOMYy Oy/leT — pacliMpeHue MNOJHOMOYUM
CJ1e/ICTBEHHOTI0 Cy/ibY, CAHKI[MOHHMPOBaHUE UM BCEX CIeCTBEHHbIX AehcTBUM [23]. Tak, c 2016 T.
B L1eJIIX COBEPLIEHCTBOBAHUA CUCTEMbI OTIIPAaBJI€HUA IPABOCYA U IOJTHOMOYMS CJ1eJCTBEHHOT O
CYIbU PACLIUPUJINUCh CAaHKIIMOHHPOBAHHMEM OCMOTPA, 0ObICKA, BbIEMKH, JIMYHOTO 06bICKA [24].
CrencTBUeM MOJEepPHU3ALMU IPOLECCya/bHbIX OCHOB IPABOOXPAaHUTEJNbHOU [JeATeJIbHOCTH
cTasio pacmimpeHde ¢ 2018 1. MOJTHOMOYMU CJE€ACTBEHHOTO CYAbU CAaHKLIMOHUPOBAHHUEM
NpOBeJieHUs HeIJIaCHBIX CJIe/ICTBEHHBIX IeMCTBUHY, IPOJAJIEHUS UX CPOKOB, IPUMEHEHUS 3aJ10TQ,
IPUHYUTEJbHOTO OCBH/I€TE/IbCTBOBAHUS, IPUHYAUTEIBHOIO 0JIyYeHus 06pa31oB [25]. B Tom
Ke FO/ly CO3/laHbl CJIeICTBEHHBIE CyApbl [26]. A ¢ Hayasa 2020 r. B PK Bonpoce! o npekpaiieHun
BCeX HeIJIaCHbIX C/1e/ICTBEHHBIX J1eICTBUH, 38 HCKJIFOYEHUEM HerJIaCHOTO HabJIt0/leHusI 3a JINL,0M
WJIM MECTOM U HeIJIaCHOI'0 KOHTPOJIBHOI'O 3aKyIa, peKpalllaeMbIX UCKJIIOUYUTENBHO C CAHKL WU
IPOKYypOpa, NO/JIEXAT PACCMOTPEHUIO CJIeICTBEHHBIMU CYAbAMHU [27].

YcuneHue posd cyfe6HOW BJaCTU U OcCjaabjeHUe poJiM NPOKypaTypbl Ha 3TOM He
npekpatuaocb. Co aHA BcTymaeHuda B JosnkHOCTb IIpesuzpenta PK K.-2K. ToxkaeB cran
NOCTY/IMPOBAaTh UJleV KOHLENLUHN «CIIPaBeAJUBOr0 rocylapCcTBay, C/AbIIAILEr0 U BUAAILETO,
CTOSIILleT0 Ha 3allyTe MpaB, CB060/ U UHTEPECOB YeJloBeKa U rpaxkAaHuHa. B ceoeM [locianuu
oT 01 cenTa6psa 2020 r. oH 3aaBuI: «Cy[ OyAeT paccMaTPUBATh KaJloObl HA eCTBUS OPraHOB
Y BBIHOCHUTb OKOHYAaTeJbHbIN BepAUKT N0 Aenay» [28]. [lo mHeHuto K.-2K. TokaeBa, cyneOHbIN
KOHTPOJIb HEOOXOJUM [IJI1 YKpeIlJIeHUs1 CUCTEMBI CllepKeK W NMPOTUBOBECOB B MeXaHU3Me
paspesieHusa BjacTy. [IpusHaeM, 4TO BaKHOM BexOoW B Hawen ucropuu cran 2022 rog -
ctpouTesbcTBO HoBoro CnpaBegvBoro KasaxcraHa. B mocTpoeHMH HOBOTO ClipaBeJIMBOrO
roCyapCTBa, YKpeIJIeHUH CUCTEMBI CAEpKeK U NPOTHBOBECOB, 3alUTe KOHCTUTYLLMOHHBIX
npaB TpakJaH NpeACTaBUJIOChH cepbe3HbIM yupexaeHue KoncrutynuonHoro Cyzaa [29]. Ha
OTKpbITUHU TpeTbel ceccuu [lapaamenTta PK VII co3biBa [IpesuenT PK 0603Hauu/1 HECKOJIBKO
HalpaBJIEHUW KOHCTUTYLUOHHBIX pedopM cTrpouTenbctBa HoBoro ChnpaBennvBoro
KazaxcraHa. [IaToe HanpaB/ieHHe, UMeHyeMoe «3aKOH M MPaBONOPSAA0K», pasyMeeT cOo60M
obecrieueHUe BEpPXOBEHCTBA IIpaBa M KadyecTBa OTHpaBJieHUs npaBocyaus. Cpeau Bcex Mep

JLH. I'ymunes amouindarel Eypasus yammuoik yHusepcumeminiy XABAPIIBICHI. N23(148)/ 2024 17

KyKbik cepusicobl
ISSN: 2616-6844. elSSN: 2663-1318



3.b. Abaaesa

110 YKpeIJIeHUI0 CUCTEMBI CZlepKeK U IPOTUBOBECOB NPUBJIEKaeT UHTepec npeaaoxeHue K.-
7K. TokaeBa 0 cokpallleHUH y4acTUsl TOCy/lapCTBa B CyleOHbIX NpOLeccax, T. €. OrpaHUYeHUe
y4acTus IPOKypopa B COpaX, BOSHUKIIUX MEXY rocyapCTBeHHbIMU opraHamu [30].

[IpuMeyaTesibHO, YTO 3apyOeXKHbIE yYeHble 0400PAI0T /€0 CO3/IaHUS WU BO3POXK/AEHUS
MHCTUTYTa CJeJCTBeHHbIX cyAel. H3BecTHbI poccuiickuii topuct C.A. I[lamuH 6e3
npeyBeJMYEeHHUs NHKCal O TOM, YTO aHIJIMMCKUN UHCTUTYT «Habeas corpus» npeaycMmorpeH
yroJIOBHO-NIPOLLECCya/IbHBIM  3aKOHOAaTeabCcTBOM PK. ABTOp, HUCX0As U3 MOJHOMOYUU
Ka3aXCTaHCKUX CyJleH, OCyleCcTBIAsSIEMbIX UMU B cdepe yroJ0BHOW WPUCAUKIIMY, IPULLIET K
MHEHHUI0, UYTO aHIVIMHCKUU UHCTUTYT «Habeas corpus» npumeHnuTesnbHo k PK npeacraBisieT
co00U He yHUBEPCaJIbHYI0, 2 OTPAHUYEHHYI0 MOJieJib. TeM He MeHee, HECMOTPS Ha 3TO, Ha ero
B3], Konctutynus PK ot 1995 . u YIIK PK ot 1997 r. Bo6pasiu B ce6s1 0CHOBHbBIE 3/IEMEHTHI
AKTa o sny4uieM obecriedyeHUMU CBOOOABI MOAJAHHOTO W O NpeAyNpeXJAeHUU 3aTOYeHUH 3a
MOpSAMH, @ UMEHHO CaHKLMOHHWPOBAaHMUE apecTa CyZ0M, ABJAK0Ieecsd BaKHeNIIer rapaHTUen
JIMYHOM CBOOO/bl U HEMPUKOCHOBEHHOCTHU JIMYHOCTH [31, C. 416-417].

Breipaxkasa Cepreil AHaTO/JIb€BUYY NPU3HATEJNbHOCTb 3a MNPOSBJEHHbIA UM CTOJIb
3HAUYMTeEJIbHbIM MHTEPeC K Ka3aXCTaHCKOW CyAeOHOM CUCTEMEe U ero 0O'bEKTHUBHYIO OLEHKY,
cjaenyeT CKas3aTb O TOM, YTO Ka3aXCTaHCKUM MHCTUTYT CJAeACTBEHHbIX CY[eH, CO3/laHHbIX O
aHaJIOTUH aHIIuMckoMy «Habeas corpus», npuHsaTreM B 2014 r. HOBOro MOIEpPHU3UPOBAHHOTO
YIIK PK, npuo6pes yHuBepcasibHOe 3HayeHue. CerofHs ceCTBEHHbIN Cy/ibsl, IPUCTYIHUBIIUN
K CBOMM NOJIHOMOYMAM C Hadasa 2015 r., gByisieTCca BaXKHOU rapaHTHel JIMYHOW CBOOO/bI U
HENPUKOCHOBEHHOCTH JIMYHOCTH Kaxkoro. Haauyue B JocyZi,e6HOM yroJIOBHOM IPOU3BO/ICTBE
3TOM mpoleccyasbHOW (GUrypbl 00YCJOBJIEHO NOJIHOM peasrd3aluedl KOHCTUTYLLMOHHOIO
OpUHIMIA - CyAeOHOM 3aluTbl U CBOOOJbI 00KaJOBAaHUS AKTOB, pelleHUH, JeHCTBUH,
6e3/1eliCTBMU OpPraHOB rocy/lapCTBEHHOI0 yIpaBJeHUsS U MECTHOTO CaMOyIpaBJieHUs], B TOM
YHCJIe OPTaHOB YTOJIOBHOTO Mpec/eJOBaHUSA.

KazaxcTtaHckue yuyeHble TakXKe IPUAEPKHUBAKOTCSA MHEHUS O TOM, YTO CyZleOHbIN KOHTPOJIb
SIBJISIETCS BaXXHOM MNpoleccyalbHON rapaHTHed JIMYHOM CBOGOJbI MU HEMPUKOCHOBEHHOCTH
JuyHocTu. A.H. AxmnaHoB, A.A. AmMuprajveB CYUTAKOT, YTO CAHKLUOHUPOBAHHUE CY[OM
CJ1eICTBEHHBIX JIeUCTBUM €CTh YCUJIEHHBIN U rapaHTUPOBAHHbBIHN Cy/le6HOM BJIACThIO MEXaHU3M
3alUThl KOHCTUTYLLMOHHOIO MpaBa Ha JIMYHYI0 CBOOOY U HEMPHUKOCHOBEHHOCTb JIUYHOCTH B
dopMaTe aHIIMICKOro UHCTUTYTA «Habeas corpus» [32, c. 90].

HekoTopble wucciaenoBaTesd cpeaud Mep MO YAy4IIEHWIO KadecTBa YTOJIOBHOTO
CYyZIOTIPOU3BO/CTBA BUJAAT paculMpeHHe NOJHOMOYHUM cyzied M0 OCylLleCTBJIEHUIO CYAeOHOro
koHTpoJs. C.C. Kapxkay6aeB cuhTaeT, 4TO «4eM 60Jiblie NOJTHOMOYHUH Y C/1e[ICTBEHHOIO Cy/ibY,
TeM 60Jibllle rapaHTHUH 3alUThI IpaB NoA03peBaeMbIx» [33].

OTnenbHblE McClef0BaTeNU IPU U3yYEeHHUU MOJHOMOYUM C/IeJCTBEHHBIX Cy/led MpuJaT
0ocoboe 3HavyeHHWe MNPUHLUIY pa3fesieHUus BJACTH, C YTBEPXKAEHHEM KOTOPOTo CyAebHas
BJIaCTb MpUOOpeJsia CBOI CaMOCTOSITEJIbHOCTb U HE3aBUCHMOCTb, a TaKXXe HOBble (QYHKIMU.
Kak npaBusibHO noaMeTus C.A. AIWJIOB: «KKOHCTUTYLMOHHbBIN NMPUHILUI pa3/iesieHUus BJACTH U
NPUHLHUN YTOJO0BHOTO MpoLiecca COCTA3aTeNbHOCTU CTOPOH SIBUJIMCh OCHOBOM [IJIS1 YCUJIEHUS
cyze6HoM BiacTu PK v BBeileHMs cy1e6GHOT0 KOHTPOJIS 32 XO,0M J10CYZ,e6HOTr0 paccyie0BaHUSI»
[34, c. 4].
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M3yyas cyaebHyr0 BJACThb C MO3ULMKA NPUHIUIIOB HAPO/IOBJIACTUS U pa3/ieJiIeHHs BJACTH,
H.M.YenypHoBa NpyUXOAUT K BEIBOAY O TOM, YTO Telepb GYHKLUS CyAeOHOTO KOHTPOJISI HApALy
c OJyHKIMEeNH OCYLeCTBJEHUS MPABOCYAUS CYAOM SIBJISIETCS OpPraHU3alMOHHO-NPaBOBOM
dbopmoli peanrsauuu cygebHou Baacrtu [35, c. 9].

CTOopoHHMKaMHU CJe[CTBEHHBIX Cyfen B Poccum aBidwTca usBecTHble ydeHble — M.IO.
bapwesckun, T.I. MopujakoBa, C.M. lllaxpail, 10 MHEHHUIO KOTOPBIX CJIe[[CTBEHHbIE CyAbH
- 3TO LIeHTpPaJIbHOE 3BEHO CYyAeOHON CHCTeMbl, KOTOPO€E MO3BOJIMT 3aUUTUTh KaX/JO0ro OT
He3aKOHHBIX NPOIeCcCyabHbIX pelleHUH, eCTBUH, 6e3eicTBUM [36].

B BoicTynmsienuu B.M. JlebeseBa Ha OJHOM U3 COBELIAHWUM POCCUNCKUX CyJlel MPO3ByYaJIo:
«BBesieHHe 3TOr0 UHCTUTYTA BO3MOXKHO C OTHECEHUEM KOMIIETEHLIUU CJIEJCTBEHHOI'O CyAbH
pacCMOTpPEHUsI XOAATAUCTB O NPOU3BOJICTBE CJEACTBEHHBbIX AEWCTBUM, 00 H30paHUU U
NpOJJIEHUN Mephbl NpeceyeHurs, K paCCMOTPEHUIO Kaa00 Ha JeUCTBUS U pelleHUs] OpraHoB
npe/iBapUTEJbHOTO paccieloBaHus U Jo3HaHUA» [37].

K coxaneHuro, UMer0TCs NPOTUBHUKU UHCTUTYTA CJeLCTBeHHBIX cyfed. OpauH u3 Hux JLB.
['0J10BKO CYUTAET, YTO 3aKOHOAATE/bHAsA MHUI[MATHBA MOCTCOBETCKUX CTPAH, B 0COBEHHOCTHU
KasaxcTtaHa ¥ YKpauHbl, BBIIVIAAAT HeOoNpeleléHHOM, a NMPAaKTUYEeCKUU ONBIT YKPAaWHCKUX
Cle/ICTBEHHBIX CyJlell BOBCe oKa3asicsl 6e3ycrneliHbIM. B OCHOBHOM aBTOp amnesIupyeT TeM,
4YTO, BO-NIEPBbIX, eBpOIelicKas Mo/iesib YTOJI0BHOTO Mpoliecca, a 60Jiee TOro, aMeprKaHU3aLus
NOCpPeJICTBOM MaHMUIYJSLMU HEe NMPUMEHUMa K yCJA0BHUSIM POCCUUMCKOW AEUCTBUTEJIbHOCTH.
Bo-BTOphIX, 110 ero HabJIIOAEHUSM, C YCTAaHOBJIEHHbIM HaJ, CTaJuel NpeABapUTEbHOrO
paccsie/loBaHHsl KOHTPOJIEM BIIOJIHE YJJAYHO CIPABJISIOTCS KaK 0ObIKHOBEHHbIE CY/lbH, TaK U
caefloBaTe Iy, IPUYEM Oe3 MpUAaHUs UM CTaTyca CJleCTBEHHBIX cyaei [38].

B ropuaryeckon nevyaTu y»Ke COCTOSIJIUCh JUCKYCCUU MO MOBOJAY ONpezesieHrsl MPaBOBOro
craTtyca ciaencTBeHHbIX cyaei. [lo mHenuto [LK. CyseiMeHOBOY, HaJieJleHUe Cyled palOHHBIX
Y MpPUPABHEHHBbIX K HUM Cy/IOB MOJHOMOYMUSMHU MO CAaHKLMOHHPOBAHUIO Mep NpecedyeHus
UCKJIIDYAaeT HUX OOBEKTUBHOCTb U OECHpPUCTPACTHOCTb, a CyAbU ClEeLUaJU3UPOBAHHBIX
MeXPaKWOHHBIX YTOJIOBHBIX CyJ0B HEJOCTATOYHO KOMIETEHTHBI B 3TUX U JPYTUX BOMPOCAX.
B 3TOI CBsA3WM aBTOp MoOJaraeT, YTO NPU BbIOOpe MOJed CAaHKLUOHUPOBAHUS HEOOXO04UMO
bopMHpPOBaTh OT/IEJIbHYIO OT APYTHUX CY/IOB MPOLeCCyaNbHY0 QUTYPY «CJIeACTBEHHBIN CYAbSI»,
YTO BIIOJIHE COOTBETCTBYET NPUHIUIY Clleljiaansanuu [39].

HecMoTpss Ha BecbMa KOHCTPYKTHBHbIE NpeJJIOKEHHS, HAlll 3aKOHOJAATeJb NpeAnoyes
Ha nepBbIx nopax ¢ 01 auBapsa 2015 r. HageauThb cyged | MHCTAaHLMU MOJHOMOYHUSMMU IO
OCYLIEeCTBJIEHUIO CYAeOHOT0 KOHTPOJIS, a Ha mocjaefywoimux nopax ¢ 2018 r. o6pasoBaTh
no 1 cneuuanyMsupoBaHHOMY CJIeJCTBEHHOMY CyAy B 3 Tropojax pecny6JHMKaHCKOro
3HaueHUs U 17 o6uactax PK. [lo coctosHuio Ha MapT Mecal 2023 r. Ha Bcel Tepputopuu PK
¢yHkMoHupyoT 20 cnelnuasu3upOBaHHbIX CJIeACTBEHHBIX CYAOB. ITHU CyZAbl MPU3HAKOTCSA
PalOHHBIMH M MPUPABHEHHBIMU K HUM CyJlaMHM, [JE€UCTBYKOLUMH B KaueCTBe CY[0B MEepPBOU
MHcTaHUuU. Hapaay ¢ Humy, B cygax | nHcTaHuu QyHKLMOHUPYET NpoleccyaibHas purypa
«CJIe,ICTBEHHBIN CYyAbs».

PaccMOTpUM I0OpUCAUKIUIO C/1e,CTBEHHBIX CY/IOB U Cy/leH.

B cooTBeTcTBUU C 4. 3 cT. 51 YIIK, cnenuanusrvpoBaHHble Cle[CTBEHHbIE Cy/lbl HAPSAAY C
VHBIMHU CY[AMU OCYLLECTBJSAIOT NPAaBOCyAMe N0 YrOoJOBHBIM JAesiaM. Ha Moy B3rid/, JaHHoe
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NoJIOXKEHUE TPeJICTABJISETCS OIIMO0YHBIM, TaK KaK He COOTBETCTBYET OOLUM YCJOBHUSAM
OCYILECTBJIEHUS IOJHOMOYMMU CJIe[ICTBEHHBIM CYAbeW M BBIXOAUT 3a UX MNpefesbl. Tak,
corsiacHo 4. 4 cT. 56 YIIK ciieacTBEHHBIN Cy/ibsl HE NOJDKEH: «1) npeApeliaTh BONPOCHI, KOTOPbIE
MOTYT OBbIThb IPEJMETOM Cy[eOHOr0 pacCMOTPEHHUS NMPU pa3pelleHuHU JeJsia Mo CyLeCcTBy; 2)
JlaBaThb YKa3aHUs O HApaBJIEHUH paccjieJOBaHUS U MPOBEJIEHUU CJeACTBEHHbIX JeHCTBUH,
3a UCKJIIOYEHHEM CJIy4aeB, MPeAyCMOTPeHHbIX 1. 7) 4. 2 ¢T. 55 YIIK; 3) coBepiuaTh AeicTBUA
M NPHHUMAThb pelleHUs BMECTO JIMI, OCYLIEeCTBJSIOIIUX A0CyAeOHOe MPOU3BOACTBO, U
Ha/3Mpalllero NpoKypopa, a Takke Cy/ia, pacCMaTpUBalOLIEero AeJo no cyuectBy» [40].

CrieoBaTeNIBHO, CI€ACTBEHHBIM CY[bSIM 3aKOHOM BOCIPEILEHO OCYIeCTBJATh IPAaBOCYyAHE
10 YrOJIOBHBIM JieJlaM U BMeEIIMBATbCA B JeATEeJbHOCTb OPraHOB /JJ03HAHUS, CJIEeLCTBUA U
NPOKYypaTyphbl, a TaKXKe aJjBokaTa. HanpoTus, B cooTBeTCTBUHU C U. 3 cT. 51 YIIK, ciiecTBEHHBIH
CyAbsl OCyLIeCTBJSIET Cy[eOHbI KOHTPOJIb 3a COOJIIOJEHHEM IpaB, CBOOOA W 3aKOHHBIX
VHTEPECOB JIUL, B yTOJIOBHOM CYAONPOMU3BO/ICTBE, @ HE BEPLIUT NPABOCYAHE MO YTrOJOBHBIM
JesiaM. TakruMU e MOJTHOMOYHUSAMU HaJleJIeHbl CllelMaJu3upoBaHHbIe CleCTBEHHbIE Cy/bl. B
TeX CJIy4yasX, KOrJa Takue CyAbl OTCYTCTBYIOT Ha TEPPUTOPHH CeJl, OCEJIKOB, CEJIbCKOT0 OKPYTa,
paiioHa B ropo/ie, ropo/ia, palioHa, 06J1aCcTH, YTOJIOBHBIE Jies1a, OTHECEHHbIE K UX MO CYHOCTH,
MOTYT pacCMaTPUBATbhCA CyAbEW PaOHHOTO U NPUPABHEHHOrO K HEMY Cy/la, HA3Ha4aeMoro
npejcefaresieM 3TOrO Cy[a U UMEHYEMOI0 «CJIeJCTBEHHbIN CYAbs».

[TosiHOMOYHS C/1eICTBEHHbBIX CYA,0B U CYZlell He OTPaHUYUBAOTCS IMLIb J0CY/IeOHOM cTaiuei
yroJIOBHOI'O NpOLiecCca, UX NOJHOMOYMA HAMHOTO LIMpe, NMOKa3aTeJbHbIM TOMY ABJISETCHA
ctT. 55 VIIK. Tak, B 4. 1 cT. 55 YIIK nepeyuc/isitoTcs ero moJiHOMO4YMsI B XOJie J0Cy/leOHOro
NPOU3BOJCTBY, B U. 2 cT. 55 YIIK - B ciyvasx, npegycmoTrpeHHbix YIIK, a B . 9) u. 2 ct. 55 YIIK
- WHbIe MTOJIHOMOYHSI.

[logcyaHOCTb YyroJIOBHBIX JieJl TEM UJIY UHBIM cyfaM onpepensetca [stasou 40 YIIK. B Hen
OT/EeJIbHBIMU CTaThsIMU pa3rpaHUYeHbl YTOJOBHbBIE J1e/1a, IO/ CY/IHbIe PAallOHHBIM, 06J1aCTHBIM
Y IpUpPaBHEHHBIM K HUM cyZaM, BepxoBHoMy Cyay, a Takxke CneldaJM3UPOBAHHBIM CyZaM,
JIeWCTBYOIIMM Ha TeppuTtopuu PK, 3a uckiodyeHueM cnenydajiu3upoBaHHbIM CJieCTBEHHBIM
CyZilaM U MeXPauOHHBIM CJIeCTBEHHBIM CyZaM. Bonpockl 10 OTHECEHHBIM K UX MOACYLHOCTH
YyrOJIOBHBIM JiesiaM cofep:katcs B 4. 3 cT. 306 YIIK, kak npaBu/io, NOCBALEHHOW YyTOJIOBHBIM
JlesaM, NOACYAHBbIM paloHHbIM cyaaM. Ctano 6biTh, B [1aBe 40 YIIK oTcyTcTByeT cTaTh4,
KOTOPOU onpejessieTcs NOACYIHOCTb UCKJIKYUTENbHO ClIeUaJIM3UPOBAHHBIX CI€ACTBEHHbIX
CY/,0B.

HTakK, K UX IOJITHOMOYMAM, B COOTBETCTBUHU C 4. 3 cT. 306 YIIK, oTHOCATCA paccCMOTpeHUe U
paspelleHue *Kanob Ha JeicTBus (6e3[eicTBUE), pellieHUsl JJo3HaBaTe isl, OpraHa J03HaHUs,
c/aenoBaTesss U MPOKYpoOpa, CAaHKLMOHUPOBAHUE CJIEACTBEHHbIX JEWCTBUN, a TAaKXe WHbIe
nosHoMouyusd, npegycmorpenHHble YIIK. B coorBercTtBuu ¢ 4. 4 ct. 306 VIIK, pakicyabl B
CTalUA MCIOJHEHHUS NMPUTrOBOpPAa pPacCMaTPUBAKT BOMPOCHI, CBSI3aHHbIE C UCIOJHEHUEM
IPUTrOBOpa, €ro OTCPOYKOM, pacCpOYKOM, a TaKXKe IO OTHECEHHBbIM K UX MOACYLHOCTH
YroJIOBHBIM JleJlaM XOJAaTalCTBa O BO30Y»K/[eHUM MPOU3BOJACTBA MO BHOBb OTKPbIBIIMMCS
ob6cTosiTesibcTBaM. B cooTBeTcTBUU C 4. 1 cT. 477 YIIK, crieinanvsvpoBaHHbIe MeXXpallOHHbIe
CyZbl He pacCMaTPUBAIOT BONMPOCHI, CBSI3aHHbIE C UCIIOJIHEHWUEM IIPUTOBOPA, 38 UCKJIIOYEHUEM
BOIIPOCOB, yKa3aHHbIX B NyHKTax 13, 17, 22 u 23 ct. 476 YIIK. /lanHasg HopMa He oroBapuBaeT
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Ha3BaHME CIENUATU3UPOBAHHBIX MEXPAaHOHHBIX Cy/l0B. cXo/s W3 3TOro, K BEJEHUIO 3TUX
CYJIOB OTHOCHTCS] PaCCMOTPEHHE BONPOCOB, CBSI3aHHBIX C UCIIOJIHEHHMEM NIPUT0BOPa, KOTOPbIE
yKa3aHbl B nyHKTax 13,17,22 u 23 cT. 476 YIIK.

[ToMuMo yKa3aHHBIX Bblllle, HA CTAaJMU UCIIOJIHEHUsI HAKa3aHUs CJ1e/ICTBEHHbIE CY/bl U CY/ibU
paccMaTpUBAIOT Ka/J06bl OCYXKJE€HHBbIX Ha JeHCTBUs, 6e3/1eiiCTBUE, pelleHus] YIPEXAeHNUs
WM OpraHa, UCHOJIHAIIUX HaKa3aHUe, pellleHUs MPOKypopa Mo BONpocaM, CBS3aHHbIM C
MCIIOJIHEHUEM [TIPUTOBOPA, IMO0 OTKAa3 NPOKypopa B Y0BJIETBOPEHUU UX aHAJIOTMYHbIX KaJ100
(cT. 482 YIIK).

[TotHOMOYUS CIeACTBEHHBIX CYAOB U Cy/lel He OrpaHUYMBAIOTCSA CTAAUSMHU UCIOJTHEHUS
npurosopa cyza. OHM paccMaTpPUBAIOT Ka106y 0CY»K€HHOTO0, OIIPaB/AaHHOI0, IOTEPIEBILIEro
WJIM UX 3aKOHHBIX NpeJiCTaBUTEJel U 3alllUTHUKOB 06 0TKase MPOKypopa B y/0BJIE€TBOPEHUHU
3asiBJIeHUs], COOOIlleHHMs O BO3OYXJEeHHWU MPOU3BOJACTBA [0 BHOBb OTKPBIBIIMMCS
obctosiTesbcTBaM (cT. 502 VYIIK), a Takke NOCTAaHOBJIEHHE OpraHa, OCYILEeCTBJSIOLIETO
pacciefijoBaHUEe YrOJIOBHOIO Jesa, B KOTOPOM OH XOJJaTaWCTBYyeT O IOMeIleHHWU JIULa
B MEJULHMHCKYI0 OpPraHW3al{I0 B CBA3M C HEOOXOAMMOCTbIO NMPUMEHEHUS K HEMY Mep
6e3onacHocTtH (cT. 513 YIIK).

3ak/iloueHue

[IpoBeieHHOE HCC/IeOBAaHUE TO3BOJIMJIO NMPUHUTH K BBIBOJY O TOM, YTO BXOXJEeHHUeE
He3aBUcHMMoOro KaszaxcTaHa B MHPOBOE COOGLIECTBO PA3BUTBHIX IMPABOBBIX TOCYAAPCTB,
pa3BUBAIOIIMXCA JAEMOKPAaTUYECKHM INyTeM, IOTPeOGOBaJO0 MNPUHATHS M BbINOJHEHUS
UM psiZila 00513aTeJIbCTB, CBSI3aHHBIX C NpPUBEJEHHEM 3aKOHOJATEJbCTBA W MPAKTHUKU B
COOTBETCTBHE C MEXAYHApPOJHBIMH CTaHZAPTAaMH B 06JIaCTH 3allUThl NMpPaB M CBOOO/,
YyeJlOBeKa W TpaaaHWHa. CTpeMJsieHHe B MOCJeAHHE ToJbl cocTosiBuierocs KasaxcraHa
CTaThb OJHOH W3 BBICOKOKOHKYPEHTOCHOCOOHBIX CTpaH MHpa JAUKTYeT HeOoOXOJUMOCTh
MOJIEpHU3ALM Y HallMOHAJIbHOM MPAaBOBOM CUCTEMbI, MAKCUMAJIbLHO TPUOJIMKEHHOH K BBICOKUM
MeXYHapOJHbIM CTaHZApTaM B 00JIaCTH 3alMThI MIPaB U CBOGOJ, YeJI0BEKa U TpakJaHHHA.
[lepBOCTENEHHO peYb UJIET O FApaHTHUAX 3aIUThI ITPAB U CBOOO/] KAXK/I0T0 Ha JIMYHYIO CBOOOY
Y HENTPUKOCHOBEHHOCTb JIMYHOCTH, OTPAaHUYEHHE UJIH JIMILIeHH e KOTOPBIX ZI0MYyCKAETCS TOJIbKO
B YKa3aHHBIX 3aKOHOM CJIy4asiX, C COBJII0IeHUEM OTpe/ieJIEHHBIX TPOIeAyP U KOMIIETEHTHBIM
Ha TO CYAOM.

HecoMHeHHO, B yCJIOBUSIX MOBBIIIEHUSI KOHKYPEHTOCIIOCOOHOCTU U 06ecrie4eHUH Bepxo-
BEHCTBAa 3aKOHAa YCUJIMBAETCA POJib CyAeOHOW ByacTH. OcO60 BaXKHBIM MpPEJCTaABJISETCS
HajiesieHUe cyfeill QyHKIMel cyebHOro KOHTPOJISA 3a COOJII0JleHUEeM OpraHaMM J03HaHUS,
CJIeICTBUSI U MPOKYpaTyphl NMpaB Ha JIMYHYK CBOGOJY U HENMPUKOCHOBEHHOCThb JIMUHOCTH.
CiieloBaTeIbHO, yCTPOKCTBO, OpraHU3alus U pyHKIMmoHupoBaHue B PK cieruaii3anpoBaHHbBIX
CYJIOB U CyJlei — siBJIeHHe HeCJIydyanHoe.

He MeHee BaXKHBIM sABJisieTCS (aKT NMPU3HAHUSA CAMOCTOSITEJIbHOCTH U HE3aBUCHUMOCTH
TpeTbel BJIACTH — CyAeOHOH, ee yCUJIEHHE, a BMECTE C TEM, OTPULIAHME HAJ[I30PHOH BJIACTH, HE
BIHMCBIBAIOLIYIOCS B «TPUAZY BJIACTEN», ee 0cyabyeHre. B KOHeYHOM cyeTe cysebHas BJIACTb
CTaJla UMEHHO TOW BJIaCTbI0, KOTOpPasi YIOJHOMOYEHA OCYIECTBJATh CyAeOHbIH KOHTPOJIb
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3a JedTeJIbHOCTbIO aJIMUHHUCTPATUBHBIX OPraHOB, AOJ/LKHOCTHBIX JIML, TOCYZLApCTBEHHBIX
CJIy>KalllUX, @ TaKXKe OPraHoOB, BeyLIMX IPOU3BOCTBO 110 yTOJIOBHOMY JieJ1y.

JleATe/IbHOCTD C/Ie[CTBEHHBIX CYZeH M0Ka3aa UX COCTOATENbHOCTD, YTO B NMOC/AEAYIOLEM
NpUBEJIO K YCTPOWCTBY, OpraHu3anuu U GyYHKLUOHUPOBaHUIO Ha Bceill Tepputopuu PK 20
CHeLMaJIM3UPOBAaHHBIX CJIeJCTBEHHBIX CyZ0B. ClelCcTBeHHbIE CyZbl U CY[bH OCYLIeCTBJSIOT
CyAeOHBIA KOHTPOJIb 32 COOJIIOZleHHEM NIpaB U CBOOO/, YesioBeKa U rpakJjaHWHa, He OTPaHu-
YMBasICh JIMILIb CTAAUSAMU J,0CYy1leOHOI0 NPOU3BO/CTBA, a TAKXKe CyleO0HOe CAaHKLMOHMPOBaHUe
C/Ne[iICTBEHHBIX [EeUCTBUM, Mep MpPOLECCyaJbHOrO MNPUHYXKAEHUd, Mep IpecedyeHUud U
JIOTIOJTHUTEJIbHBIX OTPaHUYEHUH.

Cnenuann3vpoBaHHbIEe CJe[CTBEHHbIE Cy/ibl, OpraHn3oBaHHble B 2018 . Ha 6a3e MeCTHBIX
CYZ,0B, ABJISIIOTCA JOCTHKEHMeM 22-T0 L1ara, KOTopbiH npoiues Kazaxcran Ha ny Ty peanysanuu 11
HHcTUTyMOHaNIbHON pedopMbl — obecrieyeHHe BepXOBeHCTBa 3akoHa. [lo pedopmaTopckont
ujiee, CJaeJICTBEHHble CTPYKTypbl B CyJlaX HY»HbI JJisl TOrO, YTOObl 06eclnedyuTb OaJslaHC
MeX/Jly CTOPOHOU 0OBUHEHMUS U 3alllUThI, a TaKKe PACIIUPUTh NPUHLUI COCTA3ATENbHOCTH U
paBHOINpaBUs Ha 0CY/,e6HOM yroJIOBHOM IPOU3BO/CTBE.

B nesiax 3alUThl KOHCTUTYLIMOHHBIX IPaB U CBOOO/, YeJI0BEKA U FPaXkJaHWHA HEOOXOAMMO
YIOPOCTUTH MPOLelyPy PAaCCMOTPEHUS C1eACTBEHHBIMU CyJlaMU U CYZIbSIMU K100 U XOaTaMCTB,
YCTAaHOBUTH NpPOLeCCyaJbHbINA MOPSAL0K 003Ka/I0BaHUS U MPOBEPKU aKTOB, BbIHECEHHBIX UMH,
06ecrnevyuTh KX NPOoLeccyaJbHYI0 CaMOCTOSATENbHOCTD, ONIPEEJUTb UX MO/ CYJHOCTD, a TaKXKe
pacUIMPUTh UX IOJTHOMOYHUSA 3a CYET IIepecMOoTpa BONPOCOB CAHKLIMOHUPOBAHUA IPOKYPOPOM
OIlepaTUBHO-PO3bICKHBIX MEPONIPUATHUH, KOTOpPbIe 3aTParuBalOT KOHCTUTYLIMOHHBIE [IpaBa U
cBOOO/ bl YeJIOBEKA U TPaXKAaHUHA.

B cBotO ouepe/ib, B LieJiAX obecrnedeHUs1 6asiaHca MeX/ly CTOPOHON 0OBUHEHUS Y 3aLUThI, a
TaK>Xe paclIMpeHUsI IPUHLIMIIA COCTA3aTeJIbHOCTHU U paBHONIPAaBUs Ha A,0CYAe0HOM YyTOJI0BHOM
IPOM3BO/ICTBE HEOOXOAMMO UCKIYUTD CJydald HEOOOCHOBAHHOI'O OTKa3a CJIeICTBEHHBIMU
CYAbSIMHU B YJOBJETBOPEHUU MOTHUBUPOBAHHBIX XOAATAaMCTB aJBOKATa, Y4aCTBYWILLEro B
KavyecTBe 3allMTHUKA, Ipe/ICTaBUTeJIS NOTepIleBIIero B paCCMOTPEHUH BONIPOCOB, YKa3aHHbIX
B IyHKTax 6) 1 7) yactu 2 cT. 55 YIIK.

Bxiag aBTopa

ABTOp npoBeJ caMOCTOATEeNbHOE HAay4YHOE HUCCAeL0BaHUE, OTBeYarllee BCeM KPUTEPUAM
HAay4YHOCTH, 060CHOBAJI KOHLENUI0 HAYyYHOIr'0 UCCle0BaHUs. B yacTHOCTH, cpopMynrpoBal
Hay4YHble UJIeU, UCCeJ0BaTeJbCKUe L[eJI U 3aJlauM M0 UX AOCTHXKeHHUI0. OcylecTBUI cO0p
JIUTepaTypbl 0 TeMe UCCAeloBaHUs, NpoaHaan3upoBaa ee. O600LUI JaHHBIE CyAeOHON
NpPAaKTUKH CJeJCTBEHHbIX CY[OB W CyAel Mo JesaM 00 06KaJ0OBaHUU MPOLECCyaTbHbIX
pelleHUH, elCTBUH, 6e34elCTBUN OPraHoB yroJ0BHOIO NpecyejoBaHus. BHec u3aMeHeHud U
JIOTIOJIHEHH S B TEKCT PyKOIIMCHU Cy4eTOM PEKOMEeH/Jal| i U 3aMedYaHU 1 PeLleH3eHTOB U peJJaKI 1Y,
OTpeJlaKTUPOBaJl U 0POPMHUJI €€ B COOTBETCTBUM C TPEOOBAHUSMU, IPEAbSABISIEMbIMU K TAKUM
BU/]aM Hay4YHbIX paboT. UHTepnpeTUpOBaJ KaXK/Abl{ MOJy4YeHHbIN pe3y/bTaT U B 3aBEPLUIEHUU
Hccie0BaHUs MOABEJ UTOTH.
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KasakcraH Pecny6/iMKacbIHAaFbl MaMaHAAH/bIPbIJIFAH Teprey COTTapbl MeH CyAbsiIapbl

Angarna: XXymeicta Kazakcran Pecny6/MKachiHAa MaMaHIaHJBIPBIJIFAH Teprey COTTapbl MeH
CyAbsiIapAblH KYPbLIYBI, YUBIMACTBIPbLIYbI XK9HE }KYMbIC iCTeyi Macesiesiepi Kapaiajbl.

Kasakcran Pecny6sukacbiHia MaMaHAAHABIPbLIFAH Teprey COTTapbl MeH CyAbsJapAblH Naiija
60/iybl MEH KaJ/bIITACYbIHbIH, MIAPTTapbl OOJBIN TaObLIATBIH >KaJIbl >XoHe >eKe dakKTopJap
cUIlaTTaJIFaH.

Tan anfaH TaKbIpbINTBIH 63€KTIJIIT «COTTap MeH CyAbsiJlapAblH MaMaH4aHybl» KaFUJaTblHA COUKeC
KaszakctaH Pecny6JiMKachbIHbIH COT KYPbUIBICBIH JaMbITy MeEH COT iciH »Kyprisyai »keTinaipyzis yim
OHXKBUIIBIKKA CO3bLIATHIH OaFbIThIMEH OaiiaHbICThL. COHbIMEH KaTap, KasakcTaH Pecny6/iMKachbIHBIH
«2050 >kbLIbI 9J1EMHIH, 03BIK, OTBI3 eJIiHiH KaTapblHA Kipy» ZlereH epIlijl MakKcaThl OYJl TAKbIPBINTHI
©3€KTi eTe/li. 9/leTTe, YaKbITThIH »KaHa CbIH-KaTepJiepiHe XoHe KYKbIKTapAbl KOpFay CaJlaCbIH/aFbl
0apJblK XaJblKapaJsblK CTaHAapTTapFa »kayam OepeTiH Ooacekere KabOiJieTTi YJATTBIK KYKbIKTBIK
»KyHeci3 KOUbLIFaH MaKCcaTKa KeTy MyMKiH eMec. TuiciHllle, TaKbIpbINThIH 63eKTiairi 2015 KbLibl «¥aT
»kocnapsel — 100 HakTbl KagaM» [Ipe3uleHTTiK OafAap/iaMacblHbIH 5 HHCTUTYLUOHANABIK pedopma
GoibIHIIA OGeKiTisyiMeH apThin Kesefi, oiap KasakcTaHHBIH Kellbacilibl OThI3 e//iiH KaTapbliHa Kipyi,
Ka3aKCTaH/bIK MeMJIEKETTI HBIFAaUTYbI, Ka3ipri 3aMaHfbl MeMJIEKET KYpybl YLIiH CEHIMJI TypAe eTyi
THic. «3aH yCTeM/iriH KamTaMachki3 eTy» Il HHCTUTYIMOHANABIK, pedopMachl asiCbIHJAa MeMJIEKETTIK
GacKapy *KoHe KepriJikTi 63iH-631 6acKapy opraHAapbIHbIH KbI3METIH, COH/Ial-aK KbIJIMBICTBIK Kyla1ay
OpraHJapbIHbIH COT OaKblIaybIHbIH QYHKIHSCHI epeKIlle KbI3bIFYIIbLIBIK TYAbIPAIbI.

[l vHCTHUTYUHOHANABIK pedopMa eHOepiHAe «3aHHBIH YCTEM/ITIH KAMTaMachI3 eTy» MEMJIEKETTIK
Gackapy »KoHe JKepTriJiKTi e3iH-031 6acKapy opraHapbIHbIH KbI3MeTiHe COT OaKblIaybIHbIH, COHIAN-aK
KbLJIMBICTBIK KyZaJayAblH QYHKIUACHI €peKlle KbI3bIFYUIbLIbIK TYAbIPa/ibl.

Teprey coTTapbl MeH CyAbsJIapblH eMiplIeHAIri >koHe CypaHbIChl KOPCETLJITeH.

3epTTey HaTWXKesepi 60MbIHINIA KOPBITBIHbLIAP Kacabl, YChIHbICTAp O6epii.

Ty#iHAi ce3aep: coTTap/iblH MaMaH/IaHybl; CyAbsAapAblH MaMaH/JaHybl; COT MaMaH/IaHybl; MaMaH-
JlaHIbIPBLIFAH COTTAP; TEPrey COTTAPbI; TEPTEY CYbsChI; COT OGaKblIayhl.

E. Ablaeva
Turan University
(e-mail: ablaeva_1981@mail.ru)

Specialized investigative courts and judges in the Republic of Kazakhstan

Abstract: The paper deals with the issues of arrangement, organization and functioning of specialized
investigative courts and judges in the Republic of Kazakhstan.

The general and particular factors that were the conditions for the emergence and formation of
specialized investigative courts and judges in the Republic of Kazakhstan are described.
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The relevance of the chosen topic is connected with the course of development of the judiciary and
the improvement of the judiciary of the Republic of Kazakhstan in accordance with the principle of
«specialization of courts and judges» that has lasted for three decades. At the same time, the ambitious
goal of the Republic of Kazakhstan - «in 2050 to become one of the thirty leading nations of the world»
makes this topic relevant. As a rule, it is impossible to achieve a given goal without a competitive national
legal system that meets the new challenges of the time and all international standards in the field of rights
protection. Accordingly, the relevance of the topic increases with the approval in 2015 of the Presidential
Program «Plan of the Nation - 100 Concrete Steps» on 5 institutional reforms that Kazakhstan should
confidently go through to enter the top thirty leading countries, strengthen the Kazakh state, create a
modern state. Within the framework of the II Institutional Reform «Ensuring the rule of law, the function
of judicial control over the activities of state administration and local self-government bodies, as well as
criminal prosecution bodies, is of particular interest.

The viability and relevance of investigative courts and judges are shown.

Based on the results of the study, conclusions are drawn and recommendations are given.

Keywords: specialization of courts; specialization of judges; judicial specialization; specialized
courts; investigative courts; investigating judge; judicial control.
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Agaatna: Makasaza OprasblK A3usa MeMJIEeKeTTepiHeri a3aMaTThIK KoHe
casiCU KYKbIKTapZbl KOpFay caJlacblH/[aFbl HETI3FI Macesiesiep KapacThIpbLI/JbI.
3eprTey 6apbicbiHAa OpTasnblK A3us MeMJeKeTTepiHJeri a3aMaTThIK, KoHe
casiCy KYKbIKTap/bl KaMTaMachl3 €Ty MacCeJieCiHiH, TapuxXu JaMybl MeH OYTiH-
i TaHJaFbl )KaFJalibl KapaCcThIpbIIAbL. 3epTTey 6apbicbiHAa, bipikkeH YaTTap
YUBIMBIHBIH ApTThIK OpraHapblHbIH HIeliMAepi }KoHe 3epTTey TaKbIPbIObl
OOMBbIHIIA FBIJILIMUA 9AEOUETTEP 3epTTesiHfi. 3epTTey 6apbICbiH/A, 3EPTTEY
TaKbIpbIObI afgCbiHAa OpTasiblK A3usi MeMJIEKETTEPiHIH Y/ATTbIK 3aHHaMachbl
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MeMJIeKeTTepiH/le ce3 60CTaH/bIFbI )KOHE a3anTay HeMece 6acKa KaThIres xasa
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d.K. /locanosa, ?K.T. Hckakosa

Kipicne

1976 xkbuiFbl 23 HaypbI3Ja KyLliHe eHreH 1966 xbuiFbl 16 KelTOKCaH4arbl A3aMaTThIK, KoHe
CasiCy KYKbIKTap Typavsibl XaJIbIKapaJiblK NAaKT a3aMaTThIK XoHe CasiCh KYKbIKTap/Abl KOPFay/ bl
[1] kamTaMackI3 eTyre GaFbITTa/JFaH, COHBIH, illliHJe: eMip CYpy KYKbIFbI, a3alTayFa HeMece
6ackKa [a KaTbIre3 ik eH »asaJjlayFa yliblpaMay KYKbIFbl, )KeKe 6acblHa KOJI CYFblJIMayLIbIJIbIK,
KYKbIFbI, 6aC O0CTaH/AbIFbIHAH alpblIFaH aJlaMJap/blH aJaMrepuliJiikTi Ke3Kapacka >KoHe
Ka/Zlip-KacUeTiHiH KypMeTTeJyiHe KYKbIFbl, ’KYPiC-TYpbIC 60CTaHABIFbI, 3/JiJ1 COT KYKbIFbI, )KEKE
eMipre KoJl CYFbIJIMAYLIbLIbIK KYKbIFbI, IiH 60CTaH/bIFbI, C63 60CTAHABIFbI, XKUHAJIBICTAPpMeH
KaybIMaCTBhIKTap Kypy OOCTaH/BIFbI, 63 eJliH 6acKapyFa KaTbICy KYKbIFbl, 3aH aj/JbIHAaFbI
TeHJIK KYKbIFbl *koHe T.0. ATanraH [lakTiHiH 2-6a6biHbIH 1 TapMarbiHa coiikec, «[lakTire
KaTbICYLIbl MeMJyieKeTTep [lakTiZie TaHbLIFaH KYKbIKTApAbl el ajajaMal KypMeTTeyre »KoHe
KaMTaMachI3 eTyre MiHJeTTeHei» [2].

JerenmeH, OpTanbIK A3usd MeMJIeKeTTepiH/ie )KOFapbl/ja aTa/IFaH KyKbIKTapAbl KaMTaMachI3
eTy MeH KOpFay/lblH, Keibip Macesiesiepi 6ap. ATan alTKaHAa, 6y MeMJieKeTTep/ieri 6acThbl
MaceJsiesepiiH, 0ipi - ce3 60CTaHAbIFbI MeH 6acnace3 OOCTAHJBIFbIH KYpMeTTeMEy >KoHe
KaMTaMachI3 eTy 60JiblN Tabblaaabl. OpTaiblK A3usi MeMJIEKeTTepP] YKiMeTTepiHiH aKknapaTKa
KOJI )KeTKi3y/i lIeKTeYiH, LleH3ypa OpHaTYybIH, YKiMeTKe KAPChI 3ypHauCcTep MeH besiceHinep
KU1 KylaJlaHaThIHbIH YK9HEe KaMayfa aJIbIHAThIHbIH OaliKayFa 060J1a/jbl. OP a/lTaMHbIH, TETiH }KoHe
ceHiM/liaKnapaTKaKOJI»KeTKi3y KYKbIFbIH KOpFalThIH Reporters WithoutBordersxanbikapasbik
KOMMEPUMUSIbIK eMeC YUBbIMbIHBIH, 2022 OKblAAblH /yHUexy3isik 6acnace3 6OCTaH/bIFbI
MH/JeKCiHe calikec, OpTasblK A3usi MeMjieKeTTepl bacnace3 60CTaHAbIFbI OOMBIHILA dJIeM/ET]
TOMeH PeWTHUHTI 6ap MeMJsekeTTep KarapblHa Kipezi (KpipFbi3 Pecny6uivikacel - 72 OpbIH,
Kasakctan Pecny6uinikacel — 122 opbiH, ©36ekcTaH Pecny6saukacel - 133 opbiH, ToxikcTaH
Pecny6sinkacel - 152 opbiH, TypikmeHcTaHn - 177 opbiH) [3]. MeMsiekeTTepAi 6aranay yurid 2022
KbLJIBI YKaHA 9fjicTeMe eHrIi3IAl, OFaH caliKec, bacnace3 60CTaHABIFbI XXypPHAJIUCTED YIIiH Je,
»KeKe TyJIFaJiap YLLiH Je, TONTap YLUiH Jie CasgCU, IKOHOMHUKAJBIK, KYKbIKTBIK KoHe 9JIEyMeTTIK
apaJiacy/japfra kdpaMacTaH *koHe oJ1apAblH GU3UKaJIbIK KoHe ICUXUKAaJIbIK Kayilci3irine Kayin
TOHAIpMeH, JKaHaJIbIKTap MeH aKNapaTTbl KOFaMbIK MYAJeJsep VIIiH ipiKTey/iH, eHAIpYAiH
»KoHe TapaTyJblH TUIM/iI MYMKIiHJIr peTiHAe aHbIKTana bl [4]. XKypHanuctepre puUsMKabIK
*KOHE ICUXUKa/IbIK Kayill TeHAipyAiH Mbicajgapbl peTiHge 2022 KbLIFbl KbIPKYHEKTEH
6actan 2023 xblirbl 20 aknanra gerin Kaszakcran Pecniy6sinkacblHbIH, AiMaThl MeH AcTaHa
KaJlaChIH/AFbl 6 XKYPHAJIMCT »K9He 6Ji0Tepre KaTbICThl bipKaTap KYKbIKKA KaHllibl 9peKeTTEP
»KacaJIFaHbIH aTan etyre 6oJsapbl [5]. Atan aiTkanzaa, 2023 xbL1JblH 5 aKnaHblHAA OeJrici3
ajlaM TayeJici3 )ypHanucT JluHapa Erey6aeBaHbliH, yibl Aiy ApruHrasvHfa maodybl1 XKacakbl
[6]. Casicu 6esiceHi/IiK TAHBITATBIH XK9He JleNyTaTThIKKA YMiTKep Erey6aeBa kypHasucrepre
OHbIH, y/IbIHA A0YbL/IbI OHbIH Instagram »xaHe YouTube-Teri casicu KbI3aMeTi MeH )KYPHa/IUCTIK
»kazbaslapblHA 6AaWJIAaHBICTBI OPbIH aJiJibl JlereH MikipiH aTan eTTi. COHbIMEeH KaTap, OHbIH
Instagram napakiacbiHga aJnbl caHbl 94 000 >ka3bl1ylIbIChl 6ap eKeHiH, xaHe oy 2022
KbUIABIH, KaHTapblHAarbl KasakcTtan Pecny6/iMkacblHZ@ OpbIH ajifaH >Kamnmnai HapasblbIK
Ke3iHJeri KYKbIK OY3ylIbIJIBIKTAp TypaJibl KapusJaFaHblH MajiiMaeai [7]. Erey6aeBa 2023
Kbl1JIbIH 13 KaHTapbIH/Aa OHbIH K6JIir'i epTeHin KeTKeH Ke3/le 11a0yblJl HbiCaHACblHA allHaJI/bl,
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Opmavik A3us memaekemmepindezi a3amMammulk HoHe Casicu KYKblKmapdbl KAMMAMACbI3 emy HaHe
KopFay Maceeci

OyFaH ZileiiH OHbIH KeJliri 6y3bl/bll, 60M6aMeH KOPKbIThIJIFaHbIH XabapJiazpbl [8]. 2023 KbIIFbI
6 akKmaHja AJMaTbl MOJIMIUSA JAeNapTaMeHTiHiH 6acrnace3 KbI3MeTi »XypHaiaucT JlvHapa
Erey6aeBaHbIH yJ/blHA KapyJibl A0y TYpaJibl ic 6acTasFaHbIH MasiMaeai [9].

Tarbl Oip Macesie — a3anTay k9He 0acKa [a KaTbIre3[jik KepceTy MeH asaJiay 00JIbII
Tabbl1a/bl. KYKbIK KopFay yWbIMJapbl ailMaKTaFbl KaMay OpTasibIKTapbl MeH TypMeJiepie
asanTay »>KoHe aJlaMrepuliJlikKke >KaTHaWTblH icTep Typasbl XxabapJsagbl. Kamayparbl
aZlamMJlapAblH KiHOHI MOWBIHAAYy HeMece akKmapaT aJjly, oJlapAblH CasiCu CeHiMJepi HeMece
3THUKAJIBIK OeJirisiepi ylIiH a3anTay »aHe 6acKa KaTiresjik IMeH >ka3aJjiayfa yliblpaybl OpbIH
asiaZibl. ATan aiTKaH/a, ©36ekcTaH Pecnyb/rMkacbiHAa «IJ1 XbI3METHH/e» aTThl ra3eTiHiH 6ac
penakTopbl 6osFaH 3aHrep JaynetmypaT Ta/pKUMypaTOBKa KaThICThI a3anTay >koHe Backa
Jla KaTbIre3fik kepceTinyi. TafjpkuMypaToB byxapa 06/bICTBIK, COTbIHbIH, 20220:KbL1blH 31
KaHTapblHJaFbl YKiMiHe colKec, KapakKanmnakcrad actaHacbl Hykycra 2022 3%bUIAbIH L1ie
allbIHbIH, O6acbiH/la OOJIFAH »KamMai HapasblIbIKTapFa KaTbICKAHbl YIUiH KOHETUTYILUSAIbIK
KYPbLIBICTbI O6y3y OOWMBIHIIA aWbINTaJ/bl, )XoHe OfFaH 16 bl 6acG0CTaHABIFbIHAH albIpy
»kasachl TaFaubIHAAAbI [10]. 2022 xkbaabIH 1 xkeaToKcaHbiHAA TakuMypaToB 2022 KbLI/IbIH
1 wingeciHge anfallKpl YCTaJFaHHaH KeWiH, cojaH KeWlH 2022 KbuiablH 4 wisngeciHzge
KauTaJaH yCTaJiFaHHAH KeWiH OHbl KYKbIK KOpFfay OpraHAapbIHbIH, KbI3MeTKepJiepi ypbll-
COKKaHbIH, OHBbIH, illliH/e 3JIEeKTPOUIOKep KoJiAaHFaHbIH MausiMaeni [11]. CoHbiMeH KaTap,
TamxruMypaToBThIH afBoKaThl Ceprert ManopoB 2022 »bl1JbIH 6 cayipiHJe YKIM aJIi KyLliHe
eHbOereHiHe KapamacTaH, Ta/PKUMypaTOBTbIH/KYLLITEN LIAllbl aJbIHFAHbIH XabapJsaabl [12].

CoHbIMEH KaTap, 3THUKAJIBIK XoHe AiHW asmblIbIKTapAbl KeMciTy OpTasblK A3usaja KeH,
TapaJifaH MaceJsie 60JIbIN TabObLIaAbl JTHUKAJIBIK >KoHe JiHW a3LbLIbIKTAp/bl KEMCITY ap
TYpJii popMajia opbIH ajajibl, COHbIH, illliHAE TiJ1 MEH M3/JleHU T Kipubere LiekTey/ep, 6isimMm
MeH >KYMbICKa KOJI )KeTiM/JiJIiIKKe LI1eKTeysiep, 30pJibIK-30MObIJIbIK IIEH KbICbIM KOPCETY.

Opranblk, A3usifiaFbl _a3aMaTThIK >KoHe casiCU KYKbIKTapAbl Oy3y MaceJsieci KelleHAi
HieliM/iepAi Tasan eTeTiH KypAesi »koHe Kell KbIpJibl MaceJie 60JIbIN TaObIAaThIHbIH aTal 6TKEH
*keH. Ocbl MaKcaTTa OpTadbliK A3us MeMJIeKeTTepiH/eri a3aMaTThIK KoHe CasiCh KYKbIKTap/ibl
KaMTaMachl3 €Ty oHe, KOpFayZbl KeTUIAipy YIUIH aTa/faH KYKbIKTapJbl KaMTaMachbI3 €Ty
»KoHe KOpFay MacCeJIeciH 3ep/eJsiey OpbIH/bI.

3epTTeydaicrepi

MakasaHblH 9/jicHaMaJIbIK Heri3iH GiiMHIH >Ka/Ilbl FbUJIBIMU 9IiCTepi >KoHe KeKe FbLIbIMU
dAiicTepi Kypa/ibl, OHbIH, illliH/E, AUaIEKTUKAIBIK, pOpMaJibbI-JTOTUKAJbIK, »KOHE CaJIbICTbIPMaJlbl-

KYKBIKTBIK,.
Tankpliaay

OpTtasiblK A3udagarbl a3aMaTThIK »KoHe CasACyU KYKbIKTapZbl KAMTAaMachl3 €Ty XoHe KopFay
GipHellle Xblagap O60MbI OPbIH aJblll KaTKAH MaceJsie OO0JIbIN TaObliaaAbl. ATan auTKaH/A,
KasakctaHPecny6/rkacbiHAaFbl KyFbIH-CYpridn 201 1 xblaFbIKeATOKCcaHAa X KaHae3eH e KYKbIK
KOpFay opraHjapbl MYHaWUIbl XXyMbICIIbLJIAP 9He OacKasapfa OK »KayAblpbln, 14 afgaMabl
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eJITipreH oKUfasapAaH keiH opbiH anzpl [13]. 2012 xb1abl 2KenToKcaH allbIHAAFbl OKUFaapFa
Jleliin MaHfbicTay OOJIBICBIHAAFBI epeyiijepAi kapusiaFaH a3aMaTTbIK OeJsiceHAisep MeH
KYpPHaJIUCTePAi KyAaiay opblH anabl. OHZaFaH ajlaM epeyijifiep MeH 30PJIbIK-30MObLIbIKTAF bl
«bo/mKaM/ibl» peJii YIIiH COTTasJbl, OHBIH illiHAe «AuiFal» TipKe/lMereH NapPTUSCbIHbIH,
xeTekutici Biagumup KossioB keTi »kapbIM KblLIFa 6ac 60CTaH/bIFbIHAH albIpbLIAbl [14].
JKesnTokcaH alibiHAA AJiMaThl KajacblHbIH coTTapbl KasakcTaH Pecnyb6sinkaceinga «AJjiral»
NApTUACBIHBIH, KbI3METiHEe TBIMBIM CaJbll, Heri3ri Toyesci3 BAK-Thl «3kcTpeMucTik» fen
*KapusiiaHabl [15].

Kbipfbi3 Pecniy6ukacbinzia 2010 »bl1AbIH MayCbIMbIH/IA, pECIYOJMKaHbIH OHTYCTITiHAeri
Owm KaJsacblHJIaFbl 3THOCApa/blK KaKTbIFbICTAp 636€K MeH KbIpFbI3Jap/blH, apachiHAaFbl
OYpbIHHAH KeJie )XaTKaH KAWIIbLIBIKTAP/bIH PEBOJIIOLUSJIBIK XaFAalAaH TyblHAaraH casCH
BaKyyMHbIH, aiJja 601ybIMeH 6alIaHbICThI OPbIH aJi/ibl, )koHe aMaMeH 2000'anaMHbIH Ka3a
TabyblHa aKeJ i [16].

OpranblK A3usg MeMJeKeTTepiHJeri a3aMaTThIK KoHe CasfACUu KYKBIKTapAbl KaMTaMachbl3
eTy MeH KOopFfay OyriHri TaHja e3eKTi Macesie 60Jibll TabbLIAABL. 2022 »Kbl1JblH 26-28
KasaH apaJbifblHAarbl 6TKeH Eypona KeHecinin [IpesugenTti Mapab3 Munesnbaiy Kasakcran
Pecn6sinkacel MeH ©36ekcTaH Pecny6/MKacblHa canapbl 8TKi3UIreHre JeiliH TepT YKiMeTTik
eMec YWbIM, aTall auTKaH/Ja, AlaM KYKbIKTaphl )XKeHiH/eTl XxaJdblKapaJiblK cepikTecTik (I[PHR),
AnaM KYKbIKTapbl MeH 3aHAbLIBIKTBI CaKTay >keHiHJeri KasakcTaH XasblKapaJiblK, GI0pOChI
(AKM3CXKKXB), «OpTranbik, Asusjarbl ajaM KYKbIKTapbl» KaybiMAacTelFbl (AHRCA), Anam
KYKbIKTaphl keHiH/eri TypikMeH 6actamach! (THUIIY) 6ipikkeH xaT ycbiHABI [17].

BipikkeH xaTTa: «AZlaM KyKbIKTapblH Eyponanbik OgakTbiy (6yzaH api - EO) Opranbik
A3us esiepiMeH KapbIM-KAaTbIHACBIHBIH, MaHbI3/lbl 3JIEMEHTI peTiHJe aKbIHAAWTbIH aTaml
©TTi. 3aHHBIH YCTeMJIriH, aZjaM KyKbIKTapbIHbIH €CeNTLIIri MeH KypMeTTeJsyiH HBIFauTy
eHip/leri OpHBIKTbI JJaMy/IblH, HEri3fi mapThl 60JbIN TaObLIATBIHBIH MOUBIHAAUTHIH EO-ThIH,
OpTanblK A3ud YlIiH cTpaTerusachiHa colikec, OpTasiblK A3us esjiepiHiH KelibacilbliapbiMeH
TaJIKblJIay 6apbICLIHAQ, aJldM KYKbIKTaphl XK6HiH/ETi 63eKTi Macesiesiep/ii 6esiceH/ii KeTepyre
makKbipAbl. 2022 2Kblibl OPBIH aJIFaH ipi KYKbIK OY3yLIblIbIKTapFa 6alaHbICThI Xabap/iaHFaH
ajlaM KYKbIKTapbIHbIH, eJiey/i Oy3blIybIH Teprey OOUMbIHINA KeJeJs, 6edTapan KoHe THIMAl
mapanap KaoblLaflay KaKeTTiliriH atanm eTyZi cypajbl. ATasfaH KYKbIK Oy3yUIbLJIBIKTap
YILLiH 2KayanKepiisiikTi KaMTaMmacel3 eTyghi cypazbl. OpranblK A3us MeMJieKeTTepiHZeri
©3 miKipiH 0infipy, KaybIMAACTBIKTAp M€H >XHUHaJbICTap OOCTaHJbIFbIH 3aHAbl TYpAe
’KY3ere acblpaThbIH TyJFajJapAbl KyAajay TaxKipubeciH TOKTaTyfa LIaKbIpyAbl cypazabi»[18].
ATasiraH XaTKa KocbiMlla peTiHAe OpTasblK A3usd MeMJieKeTTepiHJeri AzaM KYKbIKTaphbl
caJlacbIHAAFbl Heri3ri MaceJsiesiep/ii CHIaTTaUThIH KbICKallla 6asHAama Tipkeai [17]. Kpickaia
b6asHpaMmara covkec, Kasakcran Pecny6sukacbiHfarbl, ToxikcTraH Pecny6/iMKacbIHbIH,
Taynbi-bajaxiiaH aBTOHOMUSJIBIK OOJIbICBIHAAFbI, O36ekcTaH PecnybJyMKacbIHBIH, Kypa-
MbIHZaFbl KapakannakctaHn Pecny6siMkacblHZarbl YKIMETTIiH casicaTblHa Kapchl 0eubiT
’Kannan HapasbUIbIKTAp Kayinci3Zik KywTepi apacblHAAarbl KaKTbIFbICTapFa yYJIACThI;
Kbiprpi3 Pecny6sinikacel MeH ToxikcTaH Pecny6yinKacblHbIH, IleKapacblHAarbl, KbIpFbi3
Pecny6sinkacbeIHbIH, BaTkeH 06JIbICBIH/AFb] LIeKapa KbI3MeTKepJiepiHiH apacblHAaFbl HIMeiHiC
KapyJibl KaKThIFbICKA yJsacThl [19]. KasakcTaHaaFbl KaHTap HapasbLIbIKTapbl Ke3iHje 238
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afamM, Taynbl-BasiaxiaHjarbl «Teppopu3Mre Kapchbl omnepanus» 6apbicblHfa 40-TaH acTam
6en6iT TyprbiH, Kapakannakcran Pecniy6ikacbiHaFbl Hapa3blabIKTap 6apbicbiHga 18 agam
Ka3a TanThl kaHe 250-re KybIK »KapaJiaH/ibl; TUICTI eajepAiH Ouiri HapasblIbIKTAp MeH
TOPTINCI3AIKTepAl TOKTATy YLIiH KaTaH liapaJjap KabbLi[ajbl, llamMaZlaH ThIC Kyl KOJJaHY,
asarnray, ic )Kyprisy HopMaJsiapbIH 6y3y koHe 6acKa Jja KYKbIK 6Y3yIIbLIbIKTAp OpbIH aibl [20].
OchifaH 6alJIaHBICTBI, KYKbIK OY3YLIBLIBIKTApAbl OeiTapal oHe THIMJI Tepreyzi koHe KiHaJi
TyJIFaJIap/bl KayalnKepLIiliKKe TapTy/Jbl KAMTAMacChI3 €TYAiH LYFbLJI KQKETTIJIIr TybIHAA/bL.

Korapbiga aTanfaH aZjaM KYKbIKTapblHbIH Oy3bLIyblHAa OaWJ/IaHBICThI, KYKbIKTaphl
Oy3blIFAH TYJFaJap illKi KYKbIKTBIK KOpFay KypaJ/iJlapblHa XXYTiHYMeH KaTap XablKapaJibIK
MeXaHU3MJepAi KOJIAAaHbIN OTbIpaZbl. ATan aWTKaHzAa, bipikkeH YiTTap YWBIMBIHBIH,
(bynaHn opi - BYY) mwapTThIK opra’jiapblHa »eKe HaFbIMAapAbl »K0J11ay opblH@nabl. 1966
KbUIFbI 16 »KeJNTOKCaHZaFbl A3aMaTThIK >K9He CasiCu KYKbIKTap TypaJbl XaJblKapasblK
naktire @®akyJbTaTUBTIK XaTTaMaHbl paTUdUKalMsaJaFaH MeMJeKeT a3aMaTTapbIHbIH,
a3aMaTThIK, *KdHe CasiCy KYKbIKTap/blH O0y3bliyblHa OailslaHbICTbl BY¥-HbIH AZlaM KYKbIKTapbl
YKOHIH/IeTI KOMUTETKE LIAFbIM KoJZjayFa KYKbIFbl 6ap [21]. 2021 &bL1blH 6acbiHAa AjlaM
KYKbIKTapbl keHiHJeri komuteTke 3600-1eH actaMm warbiM Oepinal [22]. OHblY imwiHze:
O36ekcTaH Pecny6iMkacbiHbIH, a3amMaTTapbiHad 114 magbiM, KazakcTan Pecny6iMKachIHbIH,
azaMaTTapbiHaH 89 marbiM, KpipFbi3PecniybinkacbiHbIH@3aMaTTapbiHaH 67 mafbiM, TexxikcTaH
Pecny6/iMKacblHbIH, a3aMaTTapblHaH 36 IafFbiM koHe TypikMeHCTaH a3aMaTTapblHaH 28
maFbIM koa4aH/bl [23]. Keke marbiMap kediHece KHUHAIbIC 60CTaHABIFbI, KAYbIMIACTbIKTap
060CTaH/IbIFbI, €63 OOCTAH/ABIFbI, XeKe OAaCbIHbIH/ ®MipiHe KOJI CYFbIIMayIIbLIbIK KYKbIFbI,
asanTayJiapfa koHe 6acKa Ja KaTblies, aflaMrepllijiikke KaTMaWTblH HeMece ap-HaMbICThI
KOPJIAaUTBbIH OpEKEeTTEP MeH >kad3ajlay TypJiepiHe yiibipamMay KYKbIFbIHBIH OY3blIybIHA
6aiJIaHbICThI XKibepisei.

OpranblK A3l MeMJIeKeTTepiHJeri a3aMaTThIK K9HE CasiCu KYKbIKTapAbl KaMTaMachbl3
eTy MeH KOopFay MaceJIeCiH ailly MaKcaTbIH/Ia, )KOFapblJa aTajfaH bYY-HbIH AZlaM KYKbIKTapbl
KOHIHJeri KoMmuTeTiHiH OpTanblK A3MsA MeMJIeKeTTepi asaMaTTapblHbIH, LIaFbIMJAapbl
O6oMblHIIA KabbUlgaFaH' uiewiMaepiMeH TaHbicy 6H. Ocbl Makanafa OptanblK Asus
asaMaTTapblHbIH MaFbIMJapbl OOWbIHIIA KeJieci mewiMaep TanafaH/bl: McMarysioBa xoHe
TaykuHa ici (Kasakcran Pecny6sukacel) [24], AckapoB ici (Kpiprbi3 Pecny6snkacol) [25],
Bo6oes ici (TexikcTaH Pecniybsivikacel) [26], Hazapos ici (TypikmeHcTan) [27].

WcmarynoBa MeH TaykuHaHblH, iciHfe, TaykuHa KazakcTan OuUJIiri Typasibl CbIHU MakKaJiajap
»KapusijlaFaH TaHbIMaJl XYPHaJIUCT »K9He KYKbIK Kopfayiibl 6os7bl [28]. 2009 xoHe 2011
*Kbuigapbl TaykuHa «[lpaBauBasi raseta» Mep3iMzi 6acbUIBIMBIH TipKey TypaJibl OTiHILI
6inzipai, anaiza pecMu KoHe MpoLeAypasblK cebenTepre 6allJlaHbICTbI OFaH GipHelle peT
6ac TapTegbl [29]. 2013 xbLirbl 27 Haypbi3ga UcmarynoBaHblH aTbiHa «[IpaBiuBas razeta»
6achLIbIMbl TipKeJJi kxoHe e3apa KeJiiciM 6olblHIIA TayKrHaFa raseTTi 6ackapy *eHiHjeri
TOJIBIK OaKblIaybl MeH eKijseTTiri 6epinai. 2013 xkbiirbl 23 cayipzae ra3eTTiH 6ipiHIIi HeMipi
HIBIKTHI, koHe 24 cayipae AMaThl KaJlackl 9KiMAIriHiH ilki casgicaT 6ackapMachl OKiMILiIik
KYKbIK Oy3YIIbLIBIK TypaJsbl KojeKciHiH (0yzaH api - OKBbTK) 350-6a6b1 rasertiH UWIbIFY
JlepeKTepiH/ie HIbIFy Ke3eHJIiri Typasbl akmapaTTblH, 60JiMaybl OOMBIHIIA JKIMIIJIIK ic
KO3Fa/lbl, )KoHe OCbIFaH OailJlaHbICThI AJIMaThl KaJlaCblHbIH MaMaH/JaH bl PbLJIFaH ay/laHapaJbIK
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aKimuisik cotbl UcMarynoBara AEK MesiepiHze aubInnys TaFralkblHAAW OTBIPBII, FA3€TTiH,
asFalKbl 6acklibiMbl TopKiseHi (OKBTK-HiH 456-6a0biHbIH, 1-66J1iriHe calikec, aJiFallKbl
peT »acaJifaH KYKbIK Oy3yLIBbLIbIK YIIiH eCKepTy TYpiHJe *a3a KapacTbipbliazsl) [30]. 2013
KbL1AbIH TaMbI3blHAA OKBTK-HiH 350-6a0bIHbIH 2-66J1iriH 6y3y, HAKThI TapaJIbIMHAH achIIl
KeTKeH TapaJsbIM/ibl KepceTy OOHbIHIIA TaFbl 6ip okiMIuinik ic Kosfasabin, McMarynoBara
raseT KbI3METIiH ylI alifa TOKTaTa TYpy TYPiH/Ae *a3a TaralbiHAanAbl [31]. ABTOp/1ap/AblH, iciH
Kapay 6apbicbiHJia MicMarysioBaFa OTbIPbICTAP/ibIH OTKi3iJIeTiH OpHbI MEH YaKbIThl TypaJibl
6ipHeuie peT xabapsiaH6araH. CoHbIMeH KaTap, McMmarysioBa 6ipHelie peT AJiMaThl KaJlaCbIHbIH,
npokypatypacbiHa koHe KP Bac mpokyparypacblHa Kajarajay TopTibiMeH KabbliJaHfaH
meuriMaep/i KaiiTa Kapay »aHe aBTOP/bIH, 9/jiJl COT TaJIKblJlayblHa KYKbIFbIH Oy3y >XeHiHze
eTiHim 6inaipai. 2013 xkbuiFbl Kapamaga OKBTK-HiH 342-6a6b! (LIbIFAapbLIbIMALI TOKTAaTa
TYpy TypaJjbl LlewiM uwbiFapFaHHaH KeWiH BAK eHimzepiH Tapary) keHe 9KBTK-HiH
350-6a6bIHbIH, 2-06J1iri 60MbIHIIA aBTOPFA KAaThICThI €Ki 9KiMIIIiJiK ic Ko3FaJibingzaBTopra 50
AEK MeuiliepiHze allblnnys TaFalblHAAJ/Ibl, FA3€TTiH TapaJjbIiMbl TopKisieH/l [32]. ABTOopJap
342-6anTblH OY3bLIybl 6acnaxaHaJaFbl TEXHUKAJBIK aKayJblKKa GallaHbICThl O0OJI/bI YKoHE
ic Ky3iH/le 6aChL/IbIM ra3eTTiH WIBIFYbIH TOKTATa TYPYAbIH YW @WAbIK Mep3iMi asgKTaJFaHHaH
KeWiH MbIFapbLI/ibl fen MasiMaesi [29]. 2014 xkbLiiblH KaHTap alblHAA AJIMaThl KaJIaCbIHbIH,
BocTaHAbIK ayaHbIHbIH [IPOKYPOPbIMEH aBTOpJIAp IIbIFapbIbIM/bl TOKTAaTa TYpy¥a Heri3
60Js1FaH OYy3yIIBLIBIKTAPAbI 2KOMMaFaHbIHA, )KOHE KbI3METIH TOKTaTa TYpy TypaJbl HIelliMre
KapaMacTaH ra3eTTiH, IbIFYbIH KaJIfacTblpyHa6an/JaHbICTbl a3aMaTThIK iC KO3Fa/1ibl. A/IMAaThI
KaJlaCblHbIH, BOCTaHABIK ayJaH/AbIK COTbIMEH TaseTTi LIbIFApPyAbl TOKTATy TypaJ/ibl LIElliM
Kabbliganabl [33]. ABTOpsilapMeH A3aMaTTBIK k9He CasiCu KYKbIKTap TypaJibl XaJblKapaJblK
nakTiHiH 14-6a6bIHbIH, 3 TapMarbiHBIH, b), d), e) TapMmakwasapbl MeH 19-6a6bl 60MbIHLIA,
TarFblJIFAaH Ke3 KeJIl'eH KbUIMBICTBIK aMbINTayAbl Kapay Kes3iHze, KOpfay LlapajapblHa
JLavbIH/BIK KYPri3y MeH 631 TaHZaIl aJifaH KOpFayllbIMeH Ky3/eCin-Tilzecy, 63 KaTbICybIMeH
COTTaJly, ©3iHe Kapcbl KOPCETIe GepreH KyaJapZaH »Kayal ajiblHy/ OCbl KyaJapZaH »Kayal
alyAbl Tajal eTy, 83 KyaJldapblH LIAKbIPTY KeNUJIAIKTEpiH KOJAaHY KYKbIFbI )KoHe 63 NiKipiH
epKiH 6i1/ipy KYKBIFBIHBIH Oy3blybl TypaJibl aFbIM 6epinai [29].

Kaszakctal Pecny6Jivkacbl aBTOpJIapAblH, lIaFbIMbIHA GalJIaHBICThI KeJlecCi yoxKJep KeaTipai:
aBToOpJlap OapJ/bIK ilIKi KYKbIKTBIK KOpFay Kypa/ZapblH TaycblifaH koK (bac mpokypop,
Korapfbl CoTka Hapa3bLIbIK OiJipreHHeH KeMiH okiMIlijik icTep 60WbIHIIA IielliMAep/i
KaJlaFajiay TopTibiMeH KaWTa Kapay MYMKIHAIri KoJAaHbLIMa/ibl); aBTOpJapAblH €63
60CTaH/IbIFbIHA KYKbIFbI 9KIMIIIJIIK Ka3a/1ap/iblH casicu cebenTepi 60MbIHIIA TaFalbIH/aIFaH
eMeC, 3aHHaMa HerisiHJe TafaWblHJalyblHa OalJlaHbICTbl Oy3bLIFAaH >KOK; LIaFbIMJa
McmarysioBaFa KaThICTbl KOJIIAHbLIFAH a3a TayKMHaHbIH, KYKbIFbIH Kaslaid 6y3FaHbl TypaJibl
TOJIBIK J9JieJlJlep KeJaTipiJiMereH.

TapanTap/blH yaxKAepi MeH eCKepTyJiepiH 3epTTel OThIpbIN, AZlaM KYKbIKTaphl XXeHiHAer]
KOMUTeT KeJseci mikipre kenpi: Kasakcran Pecny6/iMkacbiHbIH ic-opekeTTepi TayKWHaHBIH,
)KeKe KyKblKTapblHa acep eTTi, Komuter TaykunHaHblH «[lpaBauBasd raserara» KaTbICThI
9KIMILIJIIK 2k9He coT npouecTepi TaykuHaHBIH ic Ky3iH/e ra3eTTiH 6aclibICbl, 6ac pelaKTOPbI
»KoHe ueci OoJiFaHblHA OGaWIaHBICTbI OHbIH €63 OOCTAH/bIFbIH IIEKTeyre OaFbITTaFaHbl
TypaJibl TY>KbIPbIMbIH KaObL/1/a/1bl; aUbIINYJI Cajly, Ta3eTTiH TapajbIMbIH TOPKiJey, ra3eTTiH,
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IIbIFAPbLIYbIH TOKTATy TypaJsbl wemiMep IlakTiHiH 19-6a6biHbIH, 3 TapMarblHa CIMKeC,
aKnapar NeH ujesaap/bl 6acnaces TypiH/le TapaTy KYKbIFbIH LIEKTey 0O0JIbIN TabbLIaAbl; COT
OTBIPBICTAPbIH 6TKi3y OPHbI MEH YaKbIThl Typasibl Xabapsama McMaryioBaHbIH, TYPFbIIbIKThI
MeKeH-Kallbl OOMbIHIIA, eKe KICIIKep peTiHJAe TipKeJreH MeKeH-)Kakbl OOWbBIHILA,
«[lpaBuBas raseta» HeMece OHbIH, aJBOKAThl MeKeH-KaWbl OOWBbIHINA KibepisiMereHiHe
6ainanbicTl McMmarynoBaHblH [lakTiHiH 14-6a6bIHbIH, 3 TapMafrblHbIH, d)-TapMakliacblHa
COMKeC, d/IJ1 COT iCiH KYPri3y KYKbIFbl, OHbIH, illliHAe 63 KAaTbICYbIMEH COTTa/IyFa KYKbIFbI
6y3bLaAbI [29].

ToxikcTaH PecnybsiMkacbhiHbIH a3aMaThl bo60eBThIH, ici 60#bIHIIG, /I. Bo60eB 63 aTbiHAH
»)K9HE MapKyM YJIbIHBIH aTblHAaH A3aMaTThIK K9He CasACU KYKbIKTap TypaJibl XaJblKapablK
NaKTiHiH 2-6a06bIHbIH 3 TapMafFbIMeH Oipre 6-6a0bIHbIH, 1 TapMaFbl MeH 7-0a0bl 60MBIHINA;
©3iHiH aTblHAH 2 TapMaKThIH 3 TapMakKllacbIMeH 6ipre 7-6a6bl GOUBIHILAOMIP Cypy >KoHE
azanTajMayfa KYKbIKTapbIHbIH Oy3blIyblHA OalIaHbICThI LaFbIM 6epi [34]. ABTOPAbIH YJIbI
6ipHewte xbl1 Pecelt PenepanusacblHAa TYPHIN, OChbl eJ/iH a3aMaTThIFbIH ajifibl. ABTOP/bIH,
yJIbl aTa-aHaCblHA OapbII, 0J1ap/ia KOHAKTA 60JIFaH KbI3bIH asblll KeTyre Keszi. 2010 >KbL1IbIH
19 akmnaHbIHZA aBTOpAbIH yJbl «Mciamckoe aBuKeHUe TypKecTaHa» aTThl IKCTPEMUCTIK
yUbIMbIHA MYI1le 60J1/1bl ileTeH KyAikneH yctanagbl [35]. OHbIH AOCTapbl OFaH KOHbIPAY 1Ak,
OFaH KYKbIK KOpFay OpraHJapblHbIH KbI3MeTKepi >xkayan 6epin, M. Bob6oeB Gacka Kajara
»KeTKi3iireHiH xabapJsiazbl. Cos1 KyHi aBTOp eki KaJlaHbIH HOJMLUS 66JiMAepiHe xabapaacThl,
6ipak y/IbIHBIH, OpHaJIaCKaH Kepi TypaJibl eluKaH ah aKknapart aja aaMazbl. 2010 xbuagbiy, 20
aKMaHbIH/A aBTOPFa Y/IbIHbIH KAl ThIC 60JFaHbI Typasibl xabapsia bl [36]. 1. 5o60eBTbIH KAl ThIC
601y dpakTici 60MbIHILIA KbIJIMBICTBIKAC 5 akania bo6oeBThl ycTarad @. IlI. )xoHe M. A. KYKbIK
KOpFay OpraH/JjapbIHbIH eKi KbI3METKepiHe KaThICThbI Ko3Fas bl [37]. Haypbi3ga asFalikbl COT-
MeVIIMHAJIbIK cCapalnTaMaHblH HOTHXKeJiepi aJiblH/Ibl; OFaH COMKeC KaluThIC 601y cebebi TiniH,
6aTyblHa OalJIaHbICThI MeXaHUKaJIbIK acOUKCHS peTiHJe aHbIKTaAAbl [34]. ABTOpABIH KalTa
ayToICHs »Kacay/ibl Tajall eTKeHHEH KeliH, COT-MeJUIMHa/BIK capanTaMa KauTbic 601y cebebi
3JIEKTP >KapaKaTbIHAH TYBIH/laFaH KYpPeK-KaH TaMbIpJiapbl MeH TBIHBIC a/ly KeTKIJIIKCI3Airi
60s1ybl MYMKiH ekeHJiriH kepceTTi [34]. 2010 »xbL1JblH MayCbIMbIHZAA iC €Ki KYZiKTiHiH,
aypyblHa_ 6aWIaHbICThl TOKTATbLIAbBI. ABTOP aJiJIblH ajia Teprey GapbIChIHAA KbLIMBICTHIK, iC
MaTepHa/lfapbIMeH TaHBbICYAbl LIEeKTeUTiH KpIIMBICTBIK iC KYpri3y KOJEKCiHIH epexeciH,
TexikcTaH «Pecny6sikacel KOHCTUTYLMSCBIHBIH, HOpMaJlapblHa COMKeCTIriH alKpIHAAY
TypaJibl TiHi 6epai [34]. lerenmen, 2012 »xbuiblH 15 MaMblpbiHAa KOHCTUTYUANBIK COT
aBTOpP/IblH OTiHIiIlIH KaHaFaTTaH/blpy/aH 6ac TapTThl [34]. ABTOp . BO60€EBTHIH OHBI ycTaFaH
eKi KbI3MeTKepMeH asalTa/lyblHa, TeKikcTaH PecnyOJiMKacbIHbIH OpraHjapbl >KYprisreH THICTi
Teprey XKyprisiJiMereHiHe xoHe aBTOP/IbIH €Ki XblJ1 60WbI YJIbIHA HEe O0JIFAHbIH OiJiIMereHiHeH
TYbIH/JIaFaH CUXO0JIOTUSIJIBIK Kyi3esicke 6aiaHbICThl, M. BO60eBThIH 6Mip cypy KYKbIFbl MeH
asanTtajMay KYKbIFbl )XoHEe aBTOP/bIH asalTajJMay KYKbIFbl OY3blJIFaHbl OOWbIHIIA LIAFbIM
6epai [34]. TapanTapAbl yoxkJepi MeH nikipJiepiH 3epeseit oTbipbin, KoMmuTeT Keseci mikipre
keJiJii: . Bo60eBThIH KA ThIC 60/ybIHAH 7 KbLJ1 ©TKEHiIHE 6alIaHbICTHI illIKi KYKbIKTBIK KOpFay
Kypa/llapblH KOJIAaHy Heri3ci3 kewikTipingi; ToxikcraHn Pecny6iMKacbIMeH jKelies1 »KoHe
TUIM/Ii Teprey »KyprizijireH *okK. OcblFaH 6aiiaHbicThl TaxikcTaH Pecny6inkacel bob6aeBTbIH,
asanTtaybl MeH eJliMi GOUMBbIHIIA KeJeJs KoHe OelTapall Teprey Kypri3y >keHe KiHaJjijiepai
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»KayallKa TapTyFa »KoHe »Ka3aJslayFa; aBTOp/Abl Teprey 6apbichl TypaJibl YHEMI Xabapaap eTyre;
aBTOP¥a YJIbIHBIH KAUTBIC O0JIFaHbI, YJIbIHA a3anTay KOJIAAHbLIFaHbl XXoHEe 63iHe KeJTipijreH
a3abbl YILIiH 6TeMaKbl 6epy 60MbIHILIA THICTI Iapasap KabbligayFa MiHAeTTeaiHAi [34].
KbipFp13 Pecniy6inkacbiHaFbl ACKapOBThIH, ici 60#biHIIE, 2010 xblagblH 12 MaycbIMbIHA
KbIpFBI3CTaHHBIH, OHTYCTIrIHAErlT 3THUKaJbIK KaKTbIFbICTap ba3sap-Kopron ayblibiHBIH
TYPFbIHJAPbIH (0J1ap/blH, KOMILUiJiri 3THUKa/IbIK 630eKTep) abybll OpbIH ajJfaH Ke3je o3
aybl1JIapblH KOpFay YILIiH Kenipre xuHaayFa Maxoyp eTTi [38]. 2010 xkbLibiH 13 MaycbIMbIHAA
NOJIULUS KbI3METKepJiepi KUHaA/MBICThl TapaTy YLIiH KeJil, 30pJiIbIK-30MOBLIbIK, 6acTaJ/ibl
»KoHe 6ip mosnuusa KpiaMeTKepi Kasza TanTbl [39]. Cos KyHi 3THUKaJbIK, 30PJIbIK-30MObMIbIK,
Basap-Koprou ayzsanbiHa Tapasbin, 20 agam Kasa taybin, 200-1eH actaMm yi KUpaTbLafsl [38].
[Tonunus KbiI3aMeTKepi Ka3a TankKaH Ke3je AcKapoB Kelipje 6oJiFaH oK. 2010 2kbi1biH 15
MayCbIMbIH/Ia ACKapOB 30PJIbIK-30MOBLJIBbIKTAH TYbIH/aFaH 3a/lajl MeH KaWThIC 60JFaH aJjaM
CaHbIH KY>KaTTaFaH Ke3/e, MOJULUS KbI3MeTKepJiepi OHbI KAUThIC O0JIFaH KbIBMETKED >KYMbIC
icreren basap-Kopron nosunus 6esimine anapabl [38]. [lonunus Kbi3MeTKepJiepi aabIMeH
AckapoBTbI 630€K KaybIMJACTbIFbIHBIH, 6aCKa KOPHEKTI eKilZepiHe Kapy-Kapak TapaTKaHbl
TypaJibl alFaK bepyre KOHZipyTe ThIPbICTHI, }KoHE 0J1 0yJ1 TypaJibl eHITeHe Oi/IMeNTiHIH aUTKaH
Ke3/le OHbI ypa 6actaabl [38]. AckapoBThI MOJIUIMSA KbI3MeTKepiHiH 8s1iMiHe KaTbIChl 6ap Jen
aubINTazbl, )KoHe KeJleCi TOPT KYH illiH/e OHbI OipHelle peT HOJNLUA KbI3MeTKepJiepi ypblI-
COFbII, KOPJIa/ibl. ACKapOB yCTa/IFAaHHAH KeliH 6ip anTa KOpFfaylibICbIMEH XY3/Jecin-Tiijece
anMazpl. [losuuua MeH Npokypop AcCKapoBKa af\BOKaTIIeH OHAlla Ke3Jecy MYMKIHZIrH
Oepy/ieH 06ac TapTThl, >K9HE OHbIH aABOKAThIHA KATbICTbl KAWUTbHIC OOJIFAH MOJIHLMUS
KbI3METKEPIiHIH TybICTapblMeH IabybLi acaajbl. byn mabybligap coT mpoueci KesiHze
»KQJIFACThl, OHJAa AcCKapoB IeH 0dcCKa, albINTaAylIblIap ThIHAAYJAp apacblHAAa MOJUILUSA
TapallblHaH YPbII-COFbLIABI, a/KKa3a TallKaH KbI3MeTKep/iH »KaKTacTapbl albINTaNYLIbLIAP/bI
»KOHEe OJIapAbIH aJBOKATTAPbIH 9THUKAJBIK Oesrijiep 60ibiHIIA KopJajabl. COT mpoleciHeH
KeliH AckapoB 0apJ/iblK aWblOTap OOWbIHINA KiHaJi Aen TaHbubin, 2010 >XbLiablH 15
KbIpKyHeriHae oFaH eMip 601biHA 6ac 60CTaHAbIFbIHAH albIpy a3ackl TaFalbiHAaAbI [40].
AckapoBTbIH aABOKaThl YKIMIe KaTbICThI LIAFbIM OepreHiHe KapaMacTaH, »XOFaphbl/ia aTajJfaH
OY3yUIbLIbIKTAP OHbIH AN e /I UJbIK IaFbIMbIH ThIHAAyFa Keepri keaTipai. KaiTeic 60/FaH
KbI3MEeTKEePJiH *KaKTacTapblHbIH KOKaH-JIOKKbIJIapbl MEH 1a0ybLI/iapbl KyarepJep/eH xayal
aslyFa TaFbl Ja >kKoJ1 6epMe/i, *KoHe COT aWbINTay YKiMiH KyuiHae KaaabipAbl. O1 KaliTajaH
Kbip#bi3, Pecriy6irikacbinblH, JKoFapFbl COTbIHA LIAFbIM TYCip/li, »K9He OHbBIH aJBOKaTbIHA
KyorepJiep/iH »ka3ballla alfaKTapblH ajJlyFa pYKcaT eTiJireHiMeH, coT osiap/ibl esemeni [38].
2011 xb1nppblH xenToKcanbiHAa KpipFbi3 Pecniy6sikacbiHbiH, 2KoFapFbl COThl eMip 60MbIHA
6ac 60CcTaH/bIFbIHAH albIpy TypaJibl YKIMAI KyIIiHAe KaJaAbIpAbl. ACKAapOBKA MeJUIIMHAJIBIK
KeMeK KepceTy OoublHIIA eTiHilTepi 6ac TapThuigbl [38]. 2016 xblLarbl 31 Haypwi3za
KabbliaHrad weiniMinae, BYY-HbIH AfaM KYKbIKTapbl >KeHiHJAeri KOMUTeTi ACKapOBTbIH,
epikci3 ycTaJfaHblH, aJjaMreplliJiikke »KaTHMaWTbIH >XaF[aia YCTaJFaHbIH, a3alTaJFaHblH,
’KOHE OHbIH KOPFaHBICBIH COTTa THUICTI TypJe JAaWblHJayFa MYMKIiHJiK OepisiMereHiH
aHbIKTaAbl [38]. AckapoB Kamayja 00JiFaH Ke3/ie, OHbIH 3THUKaJbIK TeriHe 0ailJlaHbICThI
KEMCITy OpbIH asifibl, COHJIal-aK, ACKapOBTbIH OPbIH aJifaH KYKbIK OY3yUIbLJIBIKTApP TypaJibl
xabapJiaFaHblHA 0OalJIaHBICTbl MOJIMIMA KbI3MeTKepJsepi AcKapoBThbl OipHelle peT ypbII-
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COKTbI [41]. MyHal KaTbire3/[ik A3aMaTThIK >KoHe CasiCHh KYKbIKTap TypaJibl XaJblKapasblK
NaKTiHiHiH 7-6a0bIH Oy3a OTBIPHIN, a3anTayfa TeH Keseni [1]. YKiMeT AckapoBTbIH, OipHelle
peT asanTaJiyblHa KapaMacTaH, 6eiiTapar, TUIM/Ai )KoHe )KeTe Teprey *Kyprizoe/ii, oFaH eTeMaKpl
MeH MeJULIMHAJbIK KeMeK KepceTne[i. ACKapoBTbIH ycTanybl KbIpFbi3 Pecny6/iMKacbIHbIH,
3aHHaMacblHa COMKeC KYKbIK Oy3yIIbLIbIK O0JibIll Tabblaaabl. Cebebi ycTany yaKThbLIbl
TipKeJIMereH, yCTaJblHFaH TYJIFAaHbIH 0TOAChl Myliesiepi xabap/ap eTiJiIMereH >kaHe 0J1 THICTi
TypMere aybICTbipbliMaFaH. KomuTeT AckapoBKa KaTbICTbl KbIpfbl3 Pecny6JirikacbiMeH
A3aMaTTBhIK )XoHe casiCh KYKbIKTap TypaJibl XaJblKapaJiblK NaKTiHiH KeJsieci 6anTapbl 6y3bl1/bl
JlereH KOpbITbIH/bIFa KeJ/li: 7-6an (a3anTayfa ThIMbIM cajy); 2-6anThIH 3 TapMarhbl (Te3uKoHe
TUIMJi Teprey *Kyprise anmay); 9-6antbiy 1 TapMarhl (epikci3 KaMayza ycTayFa ThIMBIM cany);
10-6anThIiH 1 TapMaFhbl (afaMrepilijiikke xaTNalThIH KaMay/ia ycTay lapTTapbi); 14-6anThliH
3 TapMarbIHbIH b) xoHe e) TapMakajapbl (KOpFayAbl THICTI TypAe AadbIH/ay. XKoHe o3i
TaHJaFaH aJIBOKaTIeH Xy3jecin-tiigecy) [42]. Byn wmemimae Kpiprbld Pecmyb6/irkach
AckapoBKa TOJIBIK eTeMaKbl TeJieyre, OHBIH, illliHJle OHBI Jepey.OocaTyFa MiHJeTTeNiHA]
[43]. KomuTtet KpipFbi3 Pecny6sinkacblH ACKapoBTBHI 60caTyfa ?KaHe OHBIH YKIMiH »KOrofa
MiHZeTTel. Ananaa, Keiprbi3 PeciybyimkacbiHAa eKiHILi cOT i€l 2Kyprisiain, AckapoBKa asanTay
caJijlapblHa »koHe 6acKa Jja ayblp aypyJlapFa 6ailJlaHbICThl MEJUIIAHAJIBIK, KOMEK KOpCeTy/leH
6ac TapTbu/bl. Kelin, AckapoB 2020 *bl1bIH 25 wingecidae TypMeae KauTbic 604b1 [44].
TypikMmeHcTaHHbIH, Hazapos ici 6oibiHa, Hazapos' (6ipiHwi aBTop), [apunos (ekiHwii
aBTop) >xoHe CyBxaHOB (ywiHwi aBTOp) [MeroBa Kyorepsiepi 6osibin Tabblaaabl. 2012
KbUIbIH, KeKTeMiHAe Ha3apoB ackepu KbI3METKE IIaKblpy KaFa3bIMeH WIAKbIpbLIAbI [45].
OJ1 ackepu KOMUCcapHuaT Kbl3MeTKepJsiepiHe MeroBaHblH Kyarepi 60J1FaH/IbIKTaH, OHbIH, AiHU
CeHiMZiepi OFaH 9CKepHy KbI3MeT aTKapyFa MYMKiH/iK OepMeNTiHiH aybI3lla >KoHe >ka3balla
TypZe Tycinaipai [45]. CoHbIMEH KaTap; 0J1 JleHcay/blFblHA 6alJIaHbICThbl 9CKEPU KbI3METKE
»KapaMCbI3JbIFbl TypaJsibl MEAULMHAJBIK KOPBITBIHAbl YCbIHABL. OHBIH MaJiMaeMesiepi
esieHOe i )xoHe oFaH TypikMeHCcTaH KblIMbICTBIK KOeKCiHiH 219-6a0bIHbIH 1-66J1iriHe CoOlKec,
9CKepU KbI3MeTKe lHaKbIPyJaH »KajJTapy OOHMbIHIIA albll TaFbLIJbl [46]. YKIM LIbIKKaHHaH
KeliH, Ha3apoBThIH aHachl anesuILUsJIbIK IaFbIM Oepy YIIiH Cy/ibs MEH TYpMe 9KIMILIIIriHiH,
KbI3MeTKepJIepiHeH YKIMHIH KelllipMeciH a/iyfa ThIpbICThl. OHbIH aHAaCbIHA YKIMHIH KellipMeCiH
6epy/ZleH 0ac TapThl1/bl, HOTHXKECIH/le aBTOp LIaFbIM/IaHy KYKbIFbIH »KYy3€ere acbipa ajMa/ibl.
2012 kbl 4BIH Ka3aH abiH/a LllapunoB ackepu KbI3MeTKe IaKbIPy KaFa3bIMEH LIAKbIPbIJIbI
[45]. Ou1 sckepu KoMuccapuaT KbI3MeTKepJiepiHe MeroBaHblH Kyarepi 60JiFaH/IbIKTaH, OHbIH,
JIHW, CeHiM/Zlepi OfaH 9CKepu KbI3MeT aTKapyFa MYMKiHZiK OepMeWTiHiH aybI3lla >XoHe
»kasbauia Typae TyciHaipai. 2012 xblabig 25 xKeJToKcaHbIHAA Jlamorys KaiajblK, COTbl OHbI
KbiimbicThIK, KogekcTiH 219-6a6biHbIH, 1-66utiriHe (ackepy KbI3MeTKe IaKbIpy/laH KaaTapy)
CoMKecC KiHaJIi el Taybll, O6ip *bliFa 6ac 60cTaHbIFbIHAH aubIpAbl. OJ1 YKIMHIH KeluipMeciH
aJIAbl XK9He Jiepey yaKbITIIA yCTay U30JIATOPbIHA OPHAJIACTBIPBLIABI, COJI XKepJe 0J1 TypMere
aybICTBIPbIIIFAHFA JleHMiH OH KYH YHeMi [iHU ceHiMJepi yUiH YpBIN-COFbII, KOopJaHAbl. O
TYpPMe 9KiMIUIJIriHiH TapanblHaH 0/laH 9pi U3UKaJIbIK 30pJIbIK-30MObLJIbIKTbI KOPKBIII, YPbIII-
COFyblHA OalJIaHbICTHI TYpMe 9KiMIIiJIiriHe HeMece 6acKa MeMJIEKETTIK OpraHjapfa IaFbiM
TycipreH koK. 2013 »xbpL1Fbl 17 KagTapza /lamorys o6JbICTBIK, COTbl KaMayfa aly TYpiHZeri
OysiTapTnay wiapacbl OOWbIHLIA WIAaFbIMJAHFbICBI KesreH llapunoBThHIH anensnysbIK
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aFbIMbIH Kabbuigamaabl [47]. 2004 xkbuiabiy, 17 kenTokcaHblHA CyBxaHOB KbIIMBICTBIK
KopekcTiH, 219-6a6biHbIH 1-66J1iri 60MbIHIIA, 9CKEPU KbI3METKe ILIAKbIPYyAAH >KaJTapFaHbl
YIIiH COTTas/Zbl, )K9He 6ip Kbl aJThl aiifa 6ac 60CTaHAbIFbIHAH aWbIpbLIAbL. TepT aijjaH
kediH ou [Ipe3usieHTTiH KelwipiM Typasibl XKapabiFbiMeH 60caThbLiAbl, 6ipak 2012 XblIJbIH,
13 KeNTOKCaHbIH/AA KaWTajlaH 9CKepU KbI3MeTKe MaKbIpblaibl [47]. CyBxaHOB aCKepH
KOMHCCapuaT KbI3MeTKepJiepiHe MeroBaHblH Kyarepi 600JiFaHABIKTaH, OHbIH, AiHU CeHiMJepi
OFaH 9CKepHU KbI3MeT aTKapyFa MYMKiHJik 6epMelTiHiH xabapsaazbl [47]. 2013 xkblaFbl 13
Haypbi3za Jlamorys KananblkK coTbl oHbl KbliMbIcThIK KogekcTiH 219-6a6biHblH, 1-66Jirine
colKec KiHaJIi Jlen TayblIl, 6ip »blIFa 6ac 60CTaHAbIFbIHAH allblpAbl. OJ1 YKIMHIH KellipMeciH
asblll, Aepey ycranasl. Kamayza ycray Ke3iHze 0J1 iHU CeHIM/epi YIIiH YPbII-COFbII, KOPJAaHAbI.
Os1TypMe 9KiMILJIIriHIH TapanblHaH 0JaH api GU3UKaJIbIK 30PJIbIK-30MObLIbIKTBI KOPKbIII, YPbIT-
COFyblHa 6alJIaHBICThI TYpMe 9KiMIUiliriHe HeMece 6acKa MeMJIEKETTIK opraHjapfa ilarbIM
TycipreH oK. 2013 »xbu1Fbl 17 KaHTapa /lamorys o6JbICTBIK, COTbl KaMayFa aay TypiHzeri
OysiTapTnay IIapacbl OOMbIHIIA IIAaFbIMAAHFbICHI KeJsireH UlapunoBThIH ~alesIsUsaIbIK
IIaFbIMbIH KabbligaMazabl [45]. 2004 xbuigbiH, 17 xenTokcaHbIHAA CyBXaHOB KbIJIMBICTBIK,
KogexkcTiy, 219-6a6b1HbIH, 1-6eJiiri 60MbIHINA, 9CKEPU KbI3SMETKE LIaKbIpy/aH >KaJTapFaHbI
YIIiH COTTa//Jibl, K9He Oip Kbl a/lThl aiifa 6ac 60CTaHAbIFbIHAH alblpblIAbl. TepT alaaH
KeliH o1 [Ipe3anieHTTiH KeluipiM Typasibl KapJibiFbIMeH 00caTbl1ibl, 6ipak 2012 xblagbiH 13
»KeJITOKCAaHbIH/A KAl Ta/laH 9CKePH KbI3MeTKe laKbIPbLI/bI [45]. CyBXaHOB 9CKepH KOMHCCApUAT
KbI3MeTKepJiepiHe HMeroBaHblH Kyarepi 0oJifaH/bIKTaH, OHbIH JiHU CeHiMJepi OFaH dCKepH
KbI3MET aTKapyfa MYMKiHZiK 6epMeiTiHiH xabapaazpbl [45]. 2013 »xbirel 13 Haypeizza Jaorys
KaslasblK coTbl OHbI KpLiMbIcThIK KogekcTiH 219-6a6biHbIH 1-6eJiiriHe coiikec KiHaJji Jen
TayblI, 6ip *blJIFa 6ac 60cTaH/bIFbIHAH alibIpAbl. OJ1 YKIMHIH KellipMeciH aJblIl, iepey YCTalbl.
Kamayza ycray ke3iHze oJ1 fiHWCeHIMAepl YUIiH YPbIN-COFbII, KOpJaHFaH. TypMe oKiMIliJiriHeH
oJlaH 9pi PU3UKAJBIK 30PJIbIK-30MOBLIBIKTbl KOPKBII, YPbIN-COFyblHA OaW/IaHbICTbl TYpMe
9KiMIIisliriHe HeMece 6acKa MeMJIEKETTIK OpraH/iapFa aFbIM TYCipreH *K0K. YKiM IIbIFapbLIFaH
KyHi CyBxaHoB /lamiory3 06J/BICTHIK COThIHA IIAFbIM TYCipAi, 0J1 KaJablK COTTbIH, KapayblHa
xKibepinai [45]. ABTopsap, 0/1apAblH A3aMaTThIK, )KoHe CasiCy KYKbIKTap TypaJibl XaJblKapaJiblK
NaKTiHiH 7-6a6bl, 14-6a0bIHbIH 7 TapMaFbl, 18-6a6biHbIH, 1 TapMaFbl 6OMbIHIIA a3aNTay KoHE
6acKa KaTblre3/iK MeH Ka3asiayFa yliblpaMay, eKiHlIi peT coTTajMay HeMece >Ka3ajlaHbay, ap-
OKJ@H:K9He AiH 60CTaH/1bIFbIHA KYKbIKTapbIHbIH 0Y3bLI1yblHA 6al/IaHbICThI IIaFbIM Kibepi [45].
TypikMeHCTaH aBTOpJapAblH, KbIIMBICTBIK KOJeKCTiH 219-6a6bIHblH 1-66eJ1irine calikec alblm
TaFbLIFAH/bIFbIH, )K0HE TYpMe/Jie YCTaNFaHAbIFbIH MaJliMaei [45]. KomuTeT o3iHiH mentimMinge
aBTOPJIAPAbIH TeK 0J1ap/blH A3aMaTThIK )X9He CasCy KYKbIKTap TypaJibl Xa/JIbIKapaJibIK [TaKTiHIH
18-6a6b1HbIH, 1 TapMa¥Fbl OOMbIHIIA KYKbIKTapbl Oy3bliIFaHbIH aTamn eTTi [45]. KoMmuTeT 63iHiH
OYypbIHFBI LIelIiMepiHe calikec, [lakTize ap-oxjaHFa 6ailJIaHbICTbl 9CKEPU KbI3METTEH 6aC TapTy
KYKbIFbl TypaJibl TikeJiel alTblIMaca Jia, 6yl KYKbIK 18-6anTad TybiHAaWAbl. Cebebi, eaiMre
dKeJIeTiH Kapy/bl KOJIlaHy MiHAeTTeMeCi OH, ap-0K/1aH *koHe JiH 60CTaH/|bIFbIHA aUTapJIbIKTAH
Kalllbl Kejayi MyMKiH [47]. Ap-0ox/JiaHFa 6ailJIaHbICTbl 9CKEPU KbI3METTeH 6ac TapTy KYKbIFbI
OH, ap-0K/1aH XoHe [iH 60CTaH[bIFbl KYKbIFbIHbIH a)KbIpaMmac 6eJiiri 6osibin TabbLiaabl. Erep
MYH/ZIal KbI3MET TYJIFAaHbIH /[iHiIHE HeMece HaHbIMbIHA, COH/Ial-aK, 0JIapAbl YCTaHY KYKbIFbIHA
CoMKeC KeJIMecCe, OJ1 Ke3 KeJiIreH aJlaM/ibl MiHJEeTTi 9CKepu KbI3METTi ©TKepyJeH O60caTyAbl
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Ke3/ei/li. MeMJieKeT erep Kajlaca 9CKepH KbI3METTeH 0ac TapTKaH aJaM/ibl 9CKEpPHU casiajjaH
TBIC >K9HE 9CKepH KO0JIOACUIBLIbIKKA aTHaWTblH OasiaMa a3aMaTThIK KbI3METTi aTKapyfa
MiHAeTTel anajbl. OcbiFaH GaliaHbICTbl BYY-HbIH AJlaM KYKbIKTaphbl keHiHjeri KomuteTt
TypikMeHcTaH/bl, aTan auTKAaHZA, aBTOPJIapAblH COTThIJIBIKTAPbIH aJIbIIl TACTall, OJIapFa THICTi
eTeMaKbl 6epy YIIiH THICTi apasap KabbliayFa xKoHe 6oJ1allaKTa MyHAANl 6y3ybLIbIKTapAbI
aJIIbIH aJly YLUiH 6apJiblK, KQXKeTTi lapasiapAbl (MbIcajibl, a3aMaTThIK KbI3MET TypaJibl apHayJIbl
3aH Kabbliaay) KabblaaayFa MinaeTTeai. Ocbl opaiiia, MeroBa KyarepJiepiHiH 9CKepH KbI3METTEH
»KaJITapy *KajJTapy OOWbIHIIA albINTay »KoHe »Kasajay TeoxikcraH Pecny6siMkacbliHAA fa kUi
OPbIH aJIaThIH MaceJie 60JIbIN TAObLIAThIHBIH aTal 6Ty Kepek. Eki MeMJ/ieKeTTiH acKepH KbI3MET
Typasibl 3aHJapblH/a 6a/1aMa a3aMaTThIK KbI3MeT KapacTbIPblJIFAHbIMEH, a3aMaTThIK KbI3METTi
peTTeNTiH apHayJ/ibl 3aH KaObLIJaHOaFaHbIHA OANWJ/IAHBICTI, TOXKIpHUOe1e a3aMaTThIK KbIBMETTi
Ky3ere acblpyZa KUbIHABIKTAp TyAbIPaJbl.

AtanraH kelcTepai 3epTTeyieH 6eJsiek, OpTasiblK A3usl MeMJeKeTTepiHAeri a3aMaTThIK,
»K9He CasiCu KYKbIKTap/blH OY3blJly MaceJseCiH auly MakKcaTblHJa, OpTalblK A3usjarbl aJjaM
KYKbIKTapbl 00MbIHILIA 3ePTTEY KYPri3eTiH FbLIbIMU 9ie6ueTTep/Ai 3epae ey MaHbI3/ bl 60JIbII
TabbLIaAbl.

«SpringerBriefs in Political Science» kitantap cepusiceiHgarbl C. CasnuHHbIH «Human Rights
in Central Asia: Challenges and Perspectives» aTTbl FbIABIMUMaKaIaCcblHAA, aBTOpP OpTasbIK
A3usziaFpl alaM KYKbIKTapbl MaceJiesiepiHe Tanzay xacagbl [48]. KpipFbi3 Pecry6/1MKaCbIHbIH
2021 x«pL1ab1H KoHcTU Ty MsACH aTa/IbIHBII KeTTI. Makanazsa KoncTutyuusja ce3 60cTaH/bIFbI
KYKbIFbIHA LIeKTeyJiep KOWbLJIFaHbl aTalLOTIIAL

Kbiprpi3 Pecny6svkaceinblH KoHeTuTyluscbiHbIH, 10-6a6biHa calikec, «1. BAK-TbIH
MeMJIEKETTiK OpraH/iap MeH »KepriiikTi e3iH-631i 6acKkapy opra’japblHaH aKnapar a1y, 0J1apAbl
Tapary, Hikip 6i1ipy 60cTaHABIFbI KYKbIFbIHA Keninfik 6epineni; 2. Kpiprbi3 PecniybvkaceiHaa
1eH3ypara xoJ1 bepinmeiisi. BAK épkiH xkoHe 63 KbI3MeTiH 3aHFa COUKeC Ky3ere achblpa/ibl; 4.
OckeJieH ypnaKThl KOpFay MaKcaTbiHAa, KbipFbi3 Pecniy6iKachl XaJKbIHbIH MOPaJb/bIK }KoHE
aZlaMrepuliJiik KyYHABLIBIKTApbIHA, KOFAM/IbIK CaHAaCblHA Kalllbl KeJIETIH ic-11apaJiap 3aHMeH
mekTenyi MyMKiH;<5. lllekTesyre »aTaTblH ic-11apajiapAblH Ti30eci xoHe KOJI KeTKi3y MeH
TapaTyja dIeKTe/eTiH aKnapaTThIH Ti3beci 3aHMeH 6esrineHesii» [49]. lllbiHbIMEH Jie, OCbI
opaiga, KoncturyuusHbiH 10-6a0bIHbIH 4 TapMaFbl a/laM KYKbIKTapbl MEH 60CTaH/bIKTapblHA
(ce360CTaHAbIFbI) esieyli Kayil TOHAIpeTiHiH aTamn eTy KaXKeT. ATa/iFaH HOpMa eKiyLIThI 60JIbI
KeJsie/ii,>koHe OyJ1 03 Ke3eTiH/le epiKTi TyCiHAipyJiepre, XKoHe KeliH, a3aMaTThIK KYKbIKTap/blH,
Oy3bLIyblHA 9KeJyi MYMKiH. ATan aWTKaH/Ja, KYKbIKTbIK KaTeropusijapAa «MOPaJbJbIK
»K9He aZlaMreplliiiKk KYHABUIBIKTap», «XaJbIKTbIH, KOFaM/bIK CaHAChl» YFbIMJAPbIH aHBIKTAY
MYMKiH eMec. flFHM, aTa/iblll KeTKeH 4 TapMaKTblH TYXbIPbIMJAMACbIHAA «XaJbIKThIH,
MOpaJIbJbIK KoHe aZaMreplliJiik KYHAbUIbIKTapblHA, KOFaM/JbIK CaHAaCblHA KaWllbl KeJIeTiH
ic-mapasiapra» HaKTbl KaHJaW lLuapaJjap >KaTaTblHbIH aHbIKTaMaFaH[bIKTAaH, L[€H3ypPaHbIH
naijia 60JiyblHa 9KeJie anajibl. 5 TapMakK O0MBIHIIAG, 3aH, LIbIFAPYIIbIFA ThIMbIM CaJIbIHFaH ic-
Hapasiap/iblH Ti3iMiH G6eJiriziey KYKbIFbIH Oepe OThIPbII, MeEMJIEKETKE IeH3ypa eHrisisesi. Ockl
opaija, aTaJifaH HopMaHbl e3re OpTa/iblK A3Hsl MeMJieKeTTepiMeH CaJibICTbIPAaTbIH 060JICAK,
Kasakctan Pecny6JsinkacbiHblH, KoHCcTUTYyLMsCbIHA calikec, «KasakcTaH Pecny6JinMKacbiHa
ce3 OeH LIbIFAapMaUIbLIbIK epKiHAITiHe Kenmiajik 6episefi, [eH3ypaFa ThIMbIM CaJblHA/ bl )KoHE
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9PKiMHIH, 3aH, *Ky3iH/e ThIMbIM caJibIHOaFaH Ke3 KeJITeH TOCI/IMEH epKiH aKlapaT ajyfa KoHe
TapaTyfa KYKbIFbl 6ap; TEK MeMJIEKETTIK KyNHs OOJIbIN TaObLIaThIH M3aJliMeTTep/li TapaTyfa
ThIMBIM cajbiHa/bl» [50]. ©36ekcTan Pecny6sivkaceiHblH, KoHcTUTyLMsACbIHA colikec, «BAK
epKiH KoHe 3aHFa CouKec apekeT eTefi, MemJyieKeT BAK KbI3aMeTiHiH epKiHJiriHe, 0JlapbIH,
aKnapaTThl i3/iey, ajly, NaiiajaHy *KoHe TapaTy KYKbIFbIH iCKe acbIpyblHa Kemniiik 6epeji;
LeH3ypara xoJ1 6epinmenfi» [51]. TaxikcTan PecnnybimkacbiHblH KOHCTUTY1MSACBI GOWBIHILA,
«bapJbIFbIHA €63, 6acmace3 OOCTAHJbIFBI, aKMapaT KypasJapblH MalAalaHy KYKbIFbI
KeMNuIZeH/ipiJITeH )XoHe MeMJIEKETTIK IleH3ypa MEeH CblH YIIiH Ky/lajayFa ThIMbIM CaJIbIHA/Ibl,
TeK MeMJIEKeTTiK KylH1s 60JIbIN TaObLJIAaThIH M3AJIIMETTep/li TapaTyFa ThIMbIM CalibIHAABI»[52].
TypikmeHcTaH KoHCTUTyLUsICBIHA COMKEC, «dp aZlaMfa OW MeH €e3 OOCTaH/AbIFbIHA KENLAAiK
Oepisiefli; MeMJIEKETTiK HeMece 3aHMEH KOpFaslaThblH e3re Jle KYMUsHbl KOCNaraH[a, apoip
aJlaMHbIH 3aH/la ThIMBIM caJiblHOaFaH TACiIMeH aKapaTThbl epKiH i37ieyre, ajyFasKoHe TapaTyFa
KYKbIFbI 6ap» [53]. ©3re OpTa/iblK A3usi MeMJIeKeTTepiH/e »KaJllbl 6apJiblK, Ty/IFadlap/blH, Co3
60CTaH/IbIFbI KApacThIPbLIFaHbIH OaliKayFa 60J1ajbl.

Kesieci MaHbI3/1b1 MaceJsie — a3anTay Macesieci 60k TabbL1a/bl. Ockl opaiifa, OpTaibiK A3us
MeMJIeKeTTepiHiH Kkebici, atan aiTKaH/a, Kasakctan Pecny6./wkace], Keiprbi3 Peciy6imkacel
*koHe O36ekcTaH Pecny6sirkachkl 2002 »bLiFbl 18 xKeTOKecaHJaFbl «A3alTayFa xKoHe 6acKa Ja
KaThIre3,alaMrepllijiikke ;KaTlalThIH HEMece Ka/Jlip-KacUeTiH KOpJlaThIH )Ka3aJay TypJiepiHe
Kapchbl KOHBeHIMsFa PaKy/JbTaTUBTIK XaTTaMaHbl» paTUQUKaLUsIal, 63 MeMJIeKeTTepiHae
asanTay/iblH K9He 0acKa Jla KaTbIre3, aJlaMFepuIiJlikKe >KaTNaWTblH HeMece ap-HaMbICThI
KOPJIAaWTBIH >Ka3aJiay TYpPJIEPiHiH a/J/blH ally MaKcaTblH/Aa, A3anTayJap/blH aJAblH aJay/blH
VYATTBIK aJJblH any TeTirid (6yaaH api— ¥AT) kypab! [54]. Taxikcran Pecny6inkachk! xoHe
TypikMeHCTaH aTa/sifaH XaTTaMaHbI d3ipile paTupukanusasaMaraH.

Toxkikctan Pecny6simkacbldblH, bBY¥Y¥-HblH AJaM KYKbIKTapbl >K6HiHJeri MapTThIK
opraHfiapbiHaa: BYY-ubiH AZilaM KyKbIKTaphbl )keHiHaeri komuteTi (2005,2013,2019 x0K.) )xoHe
BYY-HbIH asanTayfa Kapcbl kemuteTi (2006, 2012, 2018 x2x.), BYY-HbIH AZlaM KYKBIKTapbl
»KOHIH/leTi KeHeCiHIHOMOebam Mep3iM/i 1oy eHOepiH/e 6asHAaMaapbliH Kapay 6apbICbIH/A
(2011, 2016 2021 %>K.), COHAN-AK a3anTay *KoHe KaThIre3, aJlaMrepliisiikke >KaTIalThIH )KoHe
ap-HaMbICThI KOpJIaUTbhIH KapbIM-KaTbIHAC NE€H Ka3aHblH, 6acKa TypJiepi 60WbIHLIA apHaMbI
6asHAaMallblHBIHXyaH MeH1e3 MbIp3aHblH canapblasiCblH/a, XaTTaMaraKocbLiykoHe YAT Kypy
Macediesepi kerepinai. ToxkikcTaH Pecny6/iMKachl IapTThIK OpraHgapAbiH, AlaM KYKbIKTaphbl
YKOHiH/Ierl KeHeCTiH >koHe apHalbl 6asH/JaMalllblHbIH, YCbIHbIMJApbIH OPBIHJAY KOHIHJeETI
ic-m1apasiap »ocnapblH/Jia XaTTaMara KOCbLIy MaceJiesiepiH 3epaeseyre MiHgetTeHal. Kasipri
yaKbITTa XaTTaMaHbI iCKe acblpy TETIriH 3epAesiey MaKcaTbIH/a, AZjlaM KYKbIKTaphl *KeHIHJeTi
yakis, ToxxikcTaH PecniybsinkacbiHblH [1apsiamenTi, ToxxikcTan Pecniy6smkach! [Ipe3aujeHTiHiH
aTKapywbl amnmnapatbl, TaxikctaHn Pecny6snkacbinblH, bac [lpokypartypackl, TexikcTan
Pecny6sinkacbinblH, ki Ictep Munuctpairi, TexkikcTan Pecny6J/iMKacblHbIH, COT Opras/aphl,
ToxikcTaH Pecny6sinkacblHblIH, OfijseT MUHMCTPJIr], TaxikctaHn PecnybsukaceiHblH, binim
»KoHe FbLJIbIM MUHUCTPJIIr, «basasnap MeH x)acecnipiMaepAiH NICUXUKAJIBIK JeHCay/IbIFbIHbIH
pecny0bJiMKabIK OpTa/bIFbI» MEMJIEKETTIK MEKEME OKIJIIepi, COHIal-aK aKaleMUSIJIBIK TOITap
MeH a3aMaTTbIK KOFaM eKiJiJiepi KaTapblHaH )KYMbICTOOBI KypbLiAbl [55]. TypikMeHcTan1a 2023
KbUIFBI 14 )xentokcanaa bYY-ubiH Jlamy bargapaamace! xaHe TypikMeHCTaH OMOyACMeHiHIH
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annapaTbiMeH «bac 60cTaH/bIFbIHAH albIPbIJIFAH dMieiiepre epeKilie Ha3ap ay/apa OThIPbIII,
asanrayJiap MeH 6acKa Jja KaThIre3/iK [leH >XKa3aJayZblH aJ/blH aly )KeHiH/eT1 YITThIK aJliblH
any teTiriH (YAT) Kypy TaxipubeciH 3epzesiey» aTTbl CEMUHAp OTKi3inAi [56].

XarTamara coukec YAT kezen Tayesici3iikke Hve, AFHUA 0J1 MUHUCTPJIIK, aTKAapYLLbl OpraH,
npe3n/ieHT HeMece MpPeMbep-MUHUCTP CeKiNAI aTKapyllibl OWJIKTIH MHCTUTYLUOHAJBIK
6akbliayblHa KaThnauabl [57]. 3aH aTKapyubl 6ujik opraHgapbiHblH, YAT KbI3MeTiHe koHe
OHBbIH, 63 MaHJATblH OpPbIHAAYbIHA apaJsiaclayblH (MbICaJibl, OJIAapAbIH, KbI3MeTKepJiepiHe
HyCKayJiap 6epMeyiH, o/1ap/iblH MaH/JaTblHA ©3TepicTep eHri3beyiH xaHe T.0.) Tikesel ke3/eyi
Tuic [57]. COHbIMeH KaTap, TUICTi 3aHHaMa Ke3 KeJireH Ty iFaHblH YAT-Ka xabapJ/iaFaHblyIliH,
elmbip OpraHHbIH Ke3 KeJilreH CaHKLUUsJapAbl TaFaWblHAAW aJMalTBhIHABIFbIHA, (KOJfaHa
QJIMAaUTBIHABIFbIHA, PYKCAT eTe aJMaWTbIHJbIFbIHA KeNiijik 6epyre Tuic [57]. COHbiMEH
KaTtap YAT, MeMJieKeTTiK opraHjiap yliH YCbIHbIMJAp 93ipJey, 3aHHaMaJlbIK YCbIHbICTApAbI
YCbIHY, YCTayfa KaTbICThbl epexkesep/ii YCbIHY OOMbIHIIA KOHCYJbTALUAIbIK QYHKIUSIHbI
OpBIHZAN/bI )KOHE aFapTYIIbLIbIK QYHKLIUSHbI aTKapaabl (OKbITY OaFfapJiaMajapbliHa KaThICY,
MeKTeNTep, yHUBEPCUTETTED KoHE KICiOU TONMTAp YLIiH OKY >K9HE aFapTy baFjapJ/iaMasiapbliH
a3ipJsiey, a3anTayfa ThIMbIM CaJlyFa KAaTbICTbl MaTepuaZap MeH aKlapaTThbl KYKbIK KOpfay
OpraH/apbIHbIH, KbI3MEeTKepJIepiH, a3aMaTThIK, 9CKePHU:KOHE MeAULMHAJIbIK MepCOHAJI/bI,
MeMJIEKETTIK KbI3MeTIIiJIep/i oHe 0OacKa JAa aJaMJapAbl, JlaspJ/ay OarpapJiaMasiapblHa
eHTi3yre KapJAeMJecy MaKCaTbIH/A, OKY OpbIHJAApbIHBIH OafFjapJ/aMasiapblH TaJjzaay)[58].
Ocpuianiua, YAT kenTtereH GyHKUuUsaAapAbl aTKapaTblH, TAyeJICi3, a3anTay/bl XKoHe OacKa Ja
KaTbIre3/iK MeH a3aJsiay TypJiepiH angslH anyabiH 3$QeKTUBTI TeTiri ekeHAiriH aitrapyra
6oJ1a/bl.

Ocnbl opaia, ToxxikcTaH MeH TypiKMeHCTaH a3anTayAblH ajl/blH a/lyFa KATbICTbl KYKbIKTbBIK
MiHJeTTeMeJiepi OpbIHAAY MaKcaTbIHJla >KOHE a3alTay >XoHe 0acKa Ja KaTbire3Jik IeH
»KasaJsiay TypJiepiH THiMAI aJfiblH @iy MaKcaTbIHAA, XaTTaMaHbl paTUPHUKaLUAIAY/b]l YKIHE
YAT Kypy MaceJsieciH 6aUBIIIThI KApacTbIPy KaXKeT.

JKorapbiia aTaifaH KeucTepAiH MbICaJblHJA >X9HEe FbIJIBIMU 9ebueTTi 3ephesey
6apoeicbiHa <KaszakctaH Pecnyb6sukaceiHza, Keiprbiz Pecny6sivkacbiHza, ©36ekcTaH
Pecnybsiukacbinaa, Taxikcran Pecny6siukacbiHaa, TypikMeHcTaHzAa GipkaTap a3aMaTThIK
»KoHe €ascl KYKBIKTap/ibl, aTall alTKaHAa, eMip CYpy KYKbIFbIH, a3alnTayfa HeMece 6acka Ja
KaThIre3/likdieH >ka3ajiayFa yluiblpaMay KYKbIFbIH, C63 00CTaHAbIFbl KYKbIFbIH, ap-02K/IaH KoHe
JAIHOO0CTaHAbIFbI XK9HE 3/iJ1 COT iCiH Kypri3y KyKbIFbl OY3bLIaTbIHbI aHbIKTa/1/bl. COHAAK-AK,
OyKapaJsiblK aKnapaT KypasJapblHbIH 6Kiijepi MeH KYKbIK KOpFayllbLIap *Kui KyAaJaHblIl,
oJ1apFa NpONOpPLMOHAJIIbl eMeC CAaHKLUs/Iap, a1 KaMayZa OTbIpFaH TyJ/IFajlapFa a3anTay >KoHe
6ackKa /ja 30pJibIK-30MObLJIBIK TYPJIepiHiH KOJAaHbLIAThIHBIH 6alKayFa 60J1a/bl.

Hatmxenep

3eptTey OapbicbiHAa OpTanblK A3us MeMJieKeTTepiH/le a3aMaTTbhlK J>KoHe CasiCH
KYKbIKTap/bl KaMTaMachbI3 eTy MeH Kop¥ay MaceJsieci 3epeseH/i. ATan auTKaHaa, bYY-HbIH
AJilaM KYKbIKTaphbl >K6HiH/IeTi KOMUTETiIHE TYCKEH »eKe LaFbIM/Jap Herisingae, OpTaiblkK A3us
MeMJIeKeTTepi a3aMaTTapbIHbIH )KUHaJbIC 60CTaH/AbIFbI, KAybIMJACTBIKTAP Kypy 60CTaH/bIFbI,
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ce3 OOCTaH/AbIFbI, KeKe OacbIHbIH, 6MipiHe KOJI CYFbLIMAyLIbLIbIK KYKbIFbl, a3alTayJapfa
KoHe 6acKa Jia KaTbIres, aJlaMrepllijiKKe >XaTNaUTbIH 9peKeTTep MEH jKasaJlay TypJiepiHe
yllibIpaMay KYKbIKTapbIHbIH Oy3bLIYbI

OpbIH aJIaTBIHABIFBIH aHbIKTayFa OoJsiafbl. COHbIMEH KaTap, 3epTTey TaKbIPbIObI
asChIH/AFbl FBUIBIMU 9/lebueTTepAl 3epTTey 6apbicbiHAa, OpTanblK A3us MeMJIeKeTTePiHiH,
3aHHaMacbIHJaFbl aZjlaM KYKbIKTapbl MeH O0OCTaH/bIKTapbIHbIH, OYy3blIyblHA 9KeJle aJaTblH
HOpMaJsiapAblH 6ap eKeHJIriH; aZjlaM KyKbIKTapbl MeH 00CTaH/JbIKTapblH KaMTaMacbl3 €Ty
MaKcaTblHJA aHa aJlaM KYKbIKTapblH KaMTaMachbl3 €Ty TeTIKTepiH Kypy KaKeTTuJIiriH
balikayra 60J1a/ibl.

KopBITHIHABI

KopeiThiHAbLIaK Kese, OpTanblK A3Usl MeMJIEKETTEPiHJlEe a3aMaTThIK >OHE Ccascu
KYKbIKTap/ bl KAMTaMachI3 €Ty }KoHe KopFay MaceJiecCi aZjaM KYKbIKTapblH KOpfay ca/1acbIHAaF bl
©3eKTi MaceJiesiepiHiH 6ipi 60/1bIN TabbLIaAbl. ATan alTKaH/a, COTTAPMeEH 2Ka3a LiapaJiapblH
TaFalblHJAy, KYKbIK KOpFay OpraHJapbIMeH Jkayan aJiy' 0apbIChIH/A, MeMJIEKeTTep
KaObLIZJAUTBHIH 3aHHAMaJIbIK, aKTiJiepZi a3aMaTThIK >KoHe CasiCh KYKbIKTapAbl KaMTaMachl3
eTy MaKcaTblH/]a e3repTy 6apbICbIH/A CO3 XKdHe 6acrnaced 60CTAH/bIFbl, a3aNTay XKoHe 6acKa
KaTbhITe3/iK IeH »Ka3aJsiayfa yliblpaMay KYKbIFbl, ap-0>K/laH *KoHe J[iH 60CTaHbIFbI, 91/ COT
60CTaH/IbIFbI KYKbIKTapblH KAMTaMachI3 eTy KaHe KOpFay CcasacblH/ia KYKbIK OY3yLIbIJIbIKTAp
OpbIH aJlaThbIHbIH OalkKayfra 6oJsiafbl. CoHbIMEH KaTap, OpTasblK A3usfaFbl a3aMaTThIK
»K9He casicCu KYKbIKTap/bl 0y3y KelleHZ LiellliMAepAi Tajan eTeTiH Macesie eKeHJIriH aTan
OTKIMi3 Kesieni. AMMaK MeMJieKeTTepiHiH yKiMeTTepi 63 a3aMaTTapblHBbIH, Herisri azam
KYKbIKTapblH, COHbIH, illliHJEe €63»00CTaH/blFbl MEH >XWHAJbICTAp O6OCTAaH/AbIFbI, d/iJ COT
iciH Kypridy KyKbIFbIH KypMeTTeyiteTe MaHbI3Abl. Ocel opaiyia, Keiprei3 Pecny6Jirikacel
OoMbIHIIA €63 OOCTAaHABIFBL MacejieciH, aTan aWTKaHga, KoHcTUTyuusHbIH 10-6abbIHbIH,
4 xoHe 5 TapMaKTapbIHBIH TYKbIpbIMJaMacblHA ©3repicTep €Hri3y HeMece «MOpasblblK
)KOHE aJlaMreplIiiK KYHABIJIBIKTap», «XaJAbIKTbIH KOFAaM/IbIK CaHACbl» YFbIM/IapblHA HAKThI
aHbIKTaMaHbLKaAMTaMachklI3 eTy MaceJleCiH KapacThIpy KaXKeT eKeH/IriH aTal eTKIMi3 KeJeni.
CoHbiMeHKaTap, TaxxikcTan Pecnybsimkace xoHe TypikMeHcTaH 60¥biHIIA, 2002 xbLiFbl 18
»KeJITOKCaHZlaFbl A3amnTayfa »kKoHe 6acKa Jla KaTbIres, aJlaMreplilijiikke >kaTmalTbIH HeMece
KaZlip-KacueTiH KOpJIAaUTbIH ’ka3ajay TypJiepiHe Kapcbl KoHBeHIUsiFa PaKyJbTaTHUBTIK
xaTTaMaHbl paTudUKalLMsIay, KoHe a3anTay )KoHe 60acKa /1a KaThIre3/1iK eH xa3saJjiay TypJiepiH
anablH any TeTiri peTinge YAT Kypy MacesieciH 6albINThl KApacThIpy KaXKeT eKEeHJIriH aTan
©TKiMi3 Kesiesi. Ocbl Macesiesiep/i ey apKblibl FaHa OpTasiblK A3Us TYPFbIHAAPHI a/laMHbIH,
KaJlip-KacueTi MeH a/li/1AiriHiH 6a3asbIK AeHTeliHe KOJI )KeTKi3e ajafpbl.

Myaaesiep KaKTBIFBICHI

ABTOpJIapABIH, KOCKAH YJieci

JocaHoBa 9.K. Maka/iaHbl »Ka3yFa alTapJ/IbIKTaK yJiec KOCTbl. CTaTUCTUKABIK AepeKTep/i
KUHA/lbl KoHe 3MIIUPHUKAJIBIK JepeKTepAi TalAazbl, COHbIMEH KaTap 3epTTey HOTHXKeJlepiH
KaJIbINITACThIPAbl. MaKa/laHbIH, MOTiHIH JaUbIHAAAbI.
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HckakoBa HKT. moTiHzi 6aFasay apKblibl MaKaJlaHbIH Ma3MyHbIHA TasZay »Kypris3/ii, cogaH
KeWiH MaKaJIaHbIH KYLITI K9He 9JICi3 KaKTapblH aHbIKTAa/bl. 3epTTey KOPBITbIHABLIAPbIH
KaJIbINTACThIPY OOMbIHILIA CbIHAAPJIbI YChIHBICTAP YChIHbLI/bI.
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IIpo6sieMa o6ecneyeHUs M 3alUThl TPAXKAAHCKUX U MOJIUTUYECKHX MPaB
B rocygapcrBax lleHTpasibHO A3Un

AHHoTauusA: B craTbe paccMOTpeHbl OCHOBHBIE BOIPOCHI B 06JIACTH 3alUThl T'PAXKAAHCKUX U
NOJIMTUYECKUX NPaB B rocyfapcrBax LleHTpasibHoU A3uu. B xoze ucciieioBaHUsA GbIJIO pacCMOTPEHO
HCTOpUYECKOe pa3BUTHE U COBpPeMEHHOe COCTOsIHWe IMpo6JjeMbl obecliedyeHUs TPaKJaHCKUX U
NOJIMTUYECKUX TpaB B rocyaapcrBax lleHTpanbHoW A3uu. B xozme uccie/joBaHUs ObLIM HU3Y4YEHDI
pellleHUsA AOTOBOpPHBIX opraHoB OpraHuszanuu O6befuHeHHbIX Hauuil u HaydHas JaudTepaTypa
0 TeMe HCCIeOoBaHUA. B xoze uccienoBaHusl B paMKax TeMbl MCCIE/[0BAHUS OBLIO HU3YYEHO
HallMOHAJIbHOE 3aKOHO/IaTeJbCTBO TrocyAapcTB lleHTpanbHOU A3uu. HcefleJOBaHUE T10Ka3aJio, YTO
B cTpaHaxX lleHTpasbHOW A3UM NPOUCXOAAT Cepbe3Hble HapylleHUS CAEAVIONMX TPAXKJAHCKUX U
MOJIMTUYECKHUX MIPaB U CBO6GO/I: CB0O6Oa C0Ba, CBOGO/Ia COOpaHUM M acconiianuii, cBo6o/1a COBeCTU U
peJIMruM, TPaBo Ha ClpaBe/JIMBOE Cy/le6HOe pa3bupaTeJbCTBO U MPABO He MOABEPraThCs MbITKAM U
JPyTUM KeCTOKUM JelcTBUAM U popMaM HakazaHUsA. B pesysibTate McciefoBaHUS ObLI NPeEI0XKEH
BBIBOJ[ O PAaCCMOTPEHUH BONpPOCAa O BHECEHWH M3MEHEHHUU B HaI[MOHAJbHOE 3aKOHOJATEJbCTBO U
$bOpMUpPOBAaHUMU HOBBIX MEXaHHW3MOB OOecledyeHUs TPaKJAHCKUX W MOJUTUYECKUX NPaB B IeJIx
3alUThI U 0becriedyeHus IpaBa Ha CBOOOAY CJA0BA U HeAIO/[BePraThCs MbITKAM WU APYTUM KECTOKUM
BH/laM HaKa3aHU# B cTpaHax lleHTpasibHOM A3UH.

KitoueBble ciioBa: lleHTpasibHasA A3Ws, MPAaBO Ha)KHU3Hb, CBO60/Ia CJIOBA, CBO60/Ia BEPOHCIIOBEIAH NS,
paBoO Ha MUPHbIe COOpaHus.
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The problem of ensuring and protecting civil and political rights in the countries of Central Asia

Abstract: The article considers the main issues in the field of protection of civil and political rights
in the countries of Central Asia. The study examined the historical development and current state of the
problem of ensuring civil and political rights in the Central Asian states. In the course of the study, decisions
of the United Nations treaty bodies and scientific literature on the topic of the study were examined. In
the course of the study, the national legislation of the countries of Central Asia was examined. The study
showed that the following civil and political rights and freedoms are seriously violated in the countries
of Central Asia: freedom of speech, freedom of assembly and association, freedom of conscience and
religion, the right to a fair trial and the right not to be subjected to torture and other cruel acts and
forms of punishment. The study proposed a conclusion to consider amending national legislation and
forming new mechanisms to ensure civil and political rights in order to protect and safeguard the right
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to freedom of expression and not to be subjected to torture or other cruel punishment in the countries
of Central Asia.

Keywords: Central Asia, right to life, freedom of expression, freedom of religion, right to peaceful
assembly.
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OTBEeTCTBEHHOCTh B KOHTEKCTE IMIPpUMEHEHHUA HCKYCCTBEHHOTO
HHTEJIVZICKTA B YCJIOBUAX BOOPYKEHHbIX KOH(l)JIHKTOB
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AHHOTALMA: AKTYaJIbHOCTb IPOBeJIEHUS UCC/IeJlOBaHUs 00yCI0BIEHA TEM,
YTO BCJIeJCTBHE Pa3BUTHUs BOEHHbIX TEXHOJIOTUM, UX UCII0Jb30BaHHUE CTAHO-
BUTCS YTPO30# /i HALlMOHAJbHON U MEX/1YHAPOJHOM 6€30MacHOCTH, B CBSI3U
C YeM CylLleCTBYeT BbICOKMU PUCK HapylLIEHUsI HOPM MeXyHapOJHOro IpaBa.
Vcxopd U3 3Toro, LieJib CTaTbU COCTOUT B IIPOBEJIeHUU aHa/IM3a 3aKOHOaTe lb-
HOM JIOKTPUHBI B KOHTEKCTE IPUMEHEeHUs UCKYCCTBEHHOI'0 UHTeJ/lJIeKTa B yC-
JIOBUSAX BOOPYKEHHBIX KOHPIUKTOB. [l 3TOro ObLIM HUCNOJIb30BaHbl TaKUe
MeTO/bl, KaK JIOTUYECKUU aHa/n3, QYHKIIMOHAJbHBIN aHa/IU3, AelyKIMH, UH-
AYKLMH, GOpMabHO-IOPUANYECKUH, ,OTMaTUYeCKUN U Apyrue. B xoze npose-
JleH1d UCCleJOBaHUA Oblyla M3ydeHa 3aKOHoAaTesIbHas JOKTpUHa Ka3axcTaHa,
KOTOpas BKJIlOYaJa B cebs MpoBeJieHMe aHa/av3a NoJsoxeHUuss KoHcTUTyLuy,
[ToctanoBsieHus u pemeHus KoncrurynuonHoro Cyzna. Takyke npoBe/ieH aHa-
JIN3 MeX/yHapOoJHbIX HOPMAaTHUBHO-IIPAaBOBBIX AKTOB, BKJIO4YasAd KoHBeHIHIO
0 3allpellleHUH Ollpesie/IeHHbIX BUJI0B opyxus, ’KeHeBcKyo KoHBeH1MIO U ee
JlonoJIHUTe /IbHble IPOTOKOJIbI, C aKLIeHTOM Ha BbIfIBJIeHWE HapyLUeHUN U IpHU-
MeHeHHe PUHLUIIOB MeX/yHapoJHOTr o NpaBa [iJisl OLleHKH IPOTUBONPABHbIX
JleICTBUN B BOOpPYXKeHHbIX KOHGJIHKTaX. Ocoboe BHMMaHUe y/eJleHO oIpe-
JleJIEHUI0 CyO'beKTOB, BOBJIEUEHHBIX B TaKHhe JeUCTBHUA, AJis MOCAeAyI0Lero
IprYMeHEeHHs OTBETCTBEHHOCTH B COOTBETCTBUU C HOPMAaMHU MeX/1YHapOAHOTO
npaBa. BeliBUHYyTa H/ies1 pa3paboTKU ClleljMaIu3UPOBAaHHOI0 MEXAYHAPOAHO-
ro JJOKyMeHTa, HalleJIeHHOTO Ha KOMIIJIEKCHOe peryJiMpoBaHHe 0CO6eHHOCTeH
IpHYMeHEeHHs UCKYCCTBEHHOT0 UHTeJ/IJIEKTa B BOOPY>KeHHbIX KOHQIUKTaX. [1o-
JlydeHHbIe pe3y/bTaTbl UMEIOT IPaKTUYeCKYI0 3HAaYUMOCTh B IPeJj0CTaBJIeHUU
peKoMeH/Jallui, HallpaBJIeHHbIX HA YYeT 3TUYeCKUX aCIeKTOB U YperyJaupoBa-
HHe BOIIPOCOB OTBETCTBEHHOCTH, CBAA3AaHHBIX C UCII0JIb30BAHHUEM HCKYCCTBEH-
HOT'0 MHTeJIJIEKTa B KOHTEKCTE BOOPYKEHHBIX KOHQJIUKTOB.

KioyeBble cj10Ba: MeX/yHapoJHOe I'yMaHUTapHOe IpaBo, Kubepomnepa-
[IMY, MallIMHHOE 00y4YeHHe, LIU(PPOBbIe TEXHOJIOTUH, BOOPYKEHHBINA KOHPJIUKT,
MeXJyHapo/iHasl 6e30MacHOCTb.
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BBeaeHue

B coBpeMeHHOM Mupe, Ije HabJIOJaeTcs BO3pacTawllas HANpsKEHHOCTb U OBbICTpPble
TEXHOJIOTMYeCKHe U3MeHeHHUs, BO3HUKaeT He0OX0AMMOCTb KaK B IOHWUMaHUHM BO3/eWCTBUSA
HOBBIX TEXHOJIOTUW Ha JiIoJeH, KOTOpble OKa3aJUCb 3aTPOHYTBIMU BOOPYKEHHBIMU
KOHQJIMKTAMH, TaK U B pa3paboTKe I'YMaHUTAPHBIX pelleHUuM AJi 3aLUThl IPaXJaHCKOIo
HaceJIeHUs U cOXpaHeHUs QyHKLIMOHUPOBAHUSA FPaXAaHCKOM HHPPACTPYKTYpPbl. TeXHUYECKUI
IpOrpecc MOXKeT IOJIOKUTEJBbHO IOBJMATh Ha 3allUTy TIpaKJaHCKUX JIAL, BO BpeMs
BOOPY>X€HHbIX KOHQJIMKTOB: Opy:KHM€ MOXXeT ObITbh MCIO0Jb30BaHO 60Jiee TOYHO, BOEHHbIE
peleHus MOTYT OBITh Jiy4lle CIIJIAHUPOBAaHbI, @ BOEHHbIE 1|eJIU MOTYT ObITh JOCTUTHYTHI 6€3
nprYMeHeHUs PU3UYeCKOU CUJIbl U1K GU3UYECKOT0 pa3pylLieHust. B To e BpeMsi HOBbIe CIOCOObI
BeJleHUs BOMHBI U MeTO/bl UX IPUMEHEHHS MOTYT CO3/jlaBaTh HOBbIE PUCKHU [iJis1 60EBUKOB U
rpakJJaHCKOr0 HaceJIeHUs] U MOTYT BbI3bIBAaTb COMHEHHS] OTHOCUTEJbHO MPUMEHHUMOCTH U
BBITNIOJIHEHHUS MeX/IyHapOoJHOr0 TyMaHUTapHOoro npasa (fasee - MI'IT), koTopoe pokycupyeTcs
Ha GopMaJbHOM peryJiMpoBaHUM BeJleHUsl BOWHBI, TO €CThb Ha NpobJieMax, BO3HUKAIOLHUX
1ocJie BONpOca 0 CyO'beKTUBHOM IIpaBe NpUberaTh K BOMHe, a He Ha MPUYMHAX, MOTHUBAX U
1eJiIX BOOPYKeHHOTo Hacuaus. MI'Il ycTaHaB/iMBaeT orpaHUYeHUs] Ha CpPefCTBA U METOZbI
BeJleHUs] BOMHBI, NpeAycMaTpyMBaeT O00S3aHHOCTU TOCYJapCTB U CTOPOH BOOPY>KEHHOIO
KOHQJIMKTA, a TaKXXe OCHOBHble TapaHTHUM, KOTOPBIMU CJielyeT PYyKOBOZACTBOBATbCA INPHU
BOEHHBIX JIeMCTBUSAX, B IEPBYI0 04epe/ib, T€, KOTOPbIe HAllpaBJ/IeHbl HA 3aLUTY IPaKAaHCKHUX
00'bEKTOB B LI€JIOM.

B cBoux nyboaukanusax XK. TnembaeBa noguepKkuBaeT, UYTO pa3/IMYHble CTPaHbl BKJIa/bIBAlOT
3HAYUTeJbHble Pecypchbl B CO3/laHHE HOBBIX THUIIOB OPYXXUSl U JPyTMX TEXHOJIOIMYEeCKUX
pa3paboTOK B 06JIaCTH BOEHHOH ZleiTeJIbHOCTH, BK/II04Yas IPUMeHeHue [UPPOBbIX TEXHOJIOTUH
[1]. LudpoBble TEXHOJOTMU CTAHOBATCS OCHOBOW JAJi1 pa3pabOTKU HOBBIX METOJOB U
CpPeACTB BeJleHHWs BOWHBI, YTO MOXeT NPUJATh UX 00JsaZjaTesiiM 3HAYUTEJbHOEe BOEHHOe
IpenMyIecTBO. ITOT apCceHasl BKJIIOYaeT B cebs nepeioBble KUOEPTEXHOIOTHH, aBTOHOMHbIE
BOOPY>Xe€HHbIE CUCTEMBI, UCKYCCTBEHHbIN UHTEJIJIEKT, MAlUMHHOE 00y4YeHUe, a TAKXKe CII0COObI
OCyIeCTBJIEHUS] BOEHHBIX JeCTBUHM B KOCMHUYeCKOM NpocTpaHcTBe [2]. CoryiacHO B3ris/aM
C. bozapoBa, /J11 NIOHMMaHHSA HOBBIX pea/iui U GpaKTOpPOB, ONpee/ALMX IPOTUBOOOPCTBO
B COBPEMEHHOM MHpe, TPebyTCcs IJyOOKUe JUCKYCCUM, YTOYHEHHS U pa3BUTHE CYLIHOCTH
W COZlep>KaHHUs CTpaTerdil BoeHHOUW aesTesbHOCTU [3]. [To MHeHMI0O A. Akal, KOHIeNLMs
«THOPUAHOW» MPUPOALI COBPEMEHHON BOWHBI, 00'beJUHSAIIEH BOEHHble U HEBOEHHbIE
«MSITKHE CUJIbI», CTAHOBUTCSI 0COOEHHO BaXKHOU [4].

C TOYKM 3peHHs HPUAUYECKUX acCleKTOB, He [JOJ/PKHO BO3HUKAaTb COMHEHHUH B
IPYMEHUMOCTU CYLIeCTBYIOUIMX NPUHLIMIIOB M HOPM MeX/JyHapOoJHOr0 T'YMaHUTapHOIO
IpaBa K HOBbIM BU/]aM OPYXH S, METO/laM U CpeJiCTBaM BeJleHUsl BOMHbBI, BKJII0Yasl Te, KOTOpbIe
6a3Mpyl0TCcAa Ha MHPOPMALMOHHBIX U TeJIEKOMMYHUKALMOHHBIX TexHoJ0rudax [5]. [lo cioBam
W. CysneliMaHOBa, rocyAapCcTBa, pa3pabaTbhliBawllve WM NpUoOpeTarliue HOBOE OpYyXKHe
WJIM BOEHHbIe TEXHOJIOTMH, 0053aHbl FapaHTUPOBATh UX UCIOJIb30BaHUE B COOTBETCTBUH C
HOpPMaMH MeX/IyHapOoJAHOT0 'YMaHUTapHOro npagsa [6].

A. KaceIMkaHOBa akKIeHTHUpyeT BHMMaHHWe Ha IJIaBHOW NpobJsieMe NMpPU UCNOJb30BaHUU
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IOJIHOCTBI0O AaBTOHOMHBIX BOOPYXKEHHBIX CHUCTEM — 3TO OTCYTCTBHE MeXAyHapOJHOU
IpaBOBOW perJlaMeHTalUu UX NpuMeHeHusd [7]. [I[puMeHeHMe TaKoro TUIa OPYXKHUS MOXET
HapylaTb HOPMbI MeXAYHAPOAHOT0 T'YMaHUTAPHOrO Npasa. B nocieaHue roabl BO3MOXHOCTb
peryJupoBaHUs UCII0Jb30BaHUs TOJHOCTBI0O aBTOHOMHBIX CUCTEM BOOPYKEHUS 00CyXKJaeTcs
BpaMkax KonBenuuun 1980 rogao3anpeleHy UM OrpaHUYEHUU IPUMEHEeHUs Ollpeie/IeHHbIX
BUJIOB OOBIYHOT'O OPYXHf, KOTOpble MOTYT NPHUYUHATH Ype3MepHble NOBPEXJEeHUS HWJIU
MMeTb HensbupaTesabHoe AelicTBue (fasee - KHO) [8]. OgHako pa3paboTKa U UCIIOJIb30BaHUE
TaKUX CACTEM BBI3bIBAIOT He TOJIbKO IIPaBOBbIE, HO U MOpaJibHble U 3TUYEeCKHe NMpPoOJIeMbl,
YTO MOJAHMMAaeT BONPOC O HEOOXOJUMOCTU OrpaHUYEHUN Ha JaJjibHelllee WX NMPUMeHeHUue
6e3 4YeJsIOBeYECKOTO KOHTpoJid. HeJocTaToOYHOCTh NpaBOBOrO peryJMpoBaHUS CO3JaeT
HeoINpe/ieJIeHHOCTb B KOHTEKCTE IPUMEHEeHN HOPM MeX/AYHAapOLHON OTBETCTBEHHOCTH.
Ucxonsa us aToro, nesib paboTbl COCTOUT B U3yYeHHUU OCOOEHHOCTEN M OTBETCTBEHHOCTH
nprvMeHeHUs TexHoiorui MU B BoopyKeHHBIX KOHPJIMKTAxX B COOTBETCTBUM ¢ HopMamu MTI'TL

MaTepPlaJIbI U MeTOoAbl

JlaHHOe ucciefioBaHKe ObLIO BBIMOJHEHO C MIOMOIIBIO UCIOb30BaHUS PA3/IMYHbIX BUZOB METO/A
a”Hasu3a. MeTo/, GyHKIIMOHAJBHOTO aHa/IM3a Obl1 UCNI0JIb30BaH [Jisl ONpe/esieHUsI CHCTEeMbI
MCKYCCTBEHHOTO WHTEJIJIEKTA, Bbl/IEJIEHUSI OCOOEHHOCTEN U XapaKTEPHBIX NMPU3HAKOB MO
MCII0JIb30BAHUI0 B BOOPY>KEHHBIX KOHPJIMKTAX, PACCMOTPEHUSI OCHOBOMOJIOXKHbBIX MPHUHLUIIOB
N0 NpUMeHeHUI0. MeToJ JIOTHUYEeCKOro aHasiM3a Obll BHeJpPeH AJisg 6oJiee JleTaJbHOrO
paccCMOTpeHUsI acneKTa MCHO0JIb30BaHUS MCKYCCTBEHHOIO HWHTEJIJIEKTAa B BOOPYKEHHbIX
KOH(}JIMKTAX, a UMEHHO JIJIsI KCCJIe[J0BAaHMS BONIPOCa 06 OTBETCTBEHHOCTHU U Bbl/ieJIEHUSI Kpyra
BUHOBHBIX JIML] B JTaHHOM NPOTHUBONPABHOM JlesIHUU. TaK)Ke YKa3aHHbIM MEeTO/ PeoCTaBUI
BO3MOXXHOCTb IMPOBECTU aHA/U3 KOHKPETHBIX CAy4yaeB MO MPHUMEHEHHI0 HCKYCCTBEHHOIO
MHTEeJIJIEKTA B BOOPY>KEHHbIX KOHQJIUKTaX roCyAapCTB.

dopMasbHO-IOPUAUYECKUH MeToJ Obl1 NPHMEHEeH B WCCAeJOBAHUM [Jis U3YYEeHUSs
KOHKpPETHBIX HOPM 3aKOHOJATeJIbCTB HallMOHAJbHOTO U MeEX/JyHapoAHOro ypoBHeHl. Tak,
Cpe/Jiy HalJMOHAJIbHBIX aKTOB ObLJI OCyIlecTB/IeH aHa1u3 Konctutyuuu Pecniy6inku Kazaxcran
(manee - PK) [11], Pemuenusa KonctutynuonHoro coBeta Pecniy6siriku Kasaxcran ot 5 Hos16ps
2009romaNe6 [12],lToctaHoBaeHuss KoHcTUTYy1MOHHOTO coBeTa Pecny6inku Kazaxcran Ne3 ot
2015ropa[13],acpenu akToB MexaAyHapoHoro npaBa - KonBeHuusa 1980 rozga o 3anpenieHuu
WJIM OTPaHHUYEHUH NMPUMEHEeHUs OlpeJieJIeHHbIX BUJIOB 0OBIYHOTO OPYXKHs, KOTOpble MOTYT
NPUYMHATL Ype3MepHble MOBPEeXJeHUs WJU HUMeTb HeusbupaTesbHOe JeicTBUe [8],
KeneBckast koHBeHIIMs U JloNOJTHUTE/NbHBIE IPOTOKOJIbI K Hel [15]. lorMaTUUecKUi MeTo[,
OB MCIOJIb30BaH [Jisl M3y4yeHUs cooTBeTcTBywIIux crtated Koncrtutyuuu PK, koTopbie
KacarTcsl MPaBOBOr0 CTAaTyca BOOPYKEHHbIX CUJI, 000POHbI CTPaHbl, IPUMEHEHHUS CUJIbl U
001IMX MPUHLUIOB MEX/AYHAapOJAHOrO MpaBa, WUHTepnpeTalMd KOHCTUTYLMOHHBIX HOPM,
OTHOCSIIIUXCSI K UCIMOJb30BAHUIO CUJIbl M IPUMEHEHUI0 BOOPYKEHHbBIX CUJI, CDAaBHEHUSI HOPM
Konctutynuu PK ¢ mexxayHapoaHbiM npaBoM. Tak:ke yka3aHHbIA METO/ MO3BOJIUJI JeTalbHO
vccaegoBanusa Pemenusa u IloctaHoBiieHMA KOHCTUTYLLMOHHOTO COBeTa B KOHTEKCTE
TOJIKOBAaHUSI KOHCTUTYLIMOHHBIX HOPM M HUX COOTBETCTBUSI MeXAYHapoJHOMYy mpaBy. MeTog,
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IOpUJUYECKON TepMEeHEBTUKH TMpPeJJoCTaBU BO3MOXKHOCTb CPOPMHUPOBATH NOAXOH, K
TOJIKOBAHUIO M MHTEPNpPETALMU NIPABOBbIX HOPM U TEKCTOB C 1IeJIbl0 TOHUMaHUs UX CMbIC/A
M NPUMEHEHUSI B KOHKPETHbIX CUTYyaLUsX HCXOAS U3 3aKpelJieHHbIX HOpM KeHeBCKOHU
KOHBEHLIMU U [lONOJIHUTEJNIbHBIX IPOTOKOJIOB K HeH, a Takxe aJid KouBenuuu 1980 roga o
3amnpeleHuyd UM OTPaHUYEeHHWU MPUMEHEHUsI ONpefiesIeHHbIX BUJO0B OObIYHOIO OPYXKHUS,
KOTOpble MOTYT MNPUYMHSATH 4Ype3MepHble MOBpPEXJAeHHS WM UMeTb HeusbupaTesibHOe
JleCTBUe. DTO MO3BOJIMJIO TUIATEJbHO HM3YYUThb COOTBETCTBYHOULIHWE MOJIO)KEHUS, KOTOpbIE
MOTYT ObITb NIPUMEHUMBI K UCIOJIb30BAHUI0 UCKYCCTBEHHOI'0 MHTEJIJIEKTA B BOOPYKEHHBIX
KOH(}JIMKTAX, paCCMOTpPETh MeX/IyHapOJHble aKThI KaK 4YaCcTbh 00111er0 CHCTEMHOTO IPAaBOBOr'0
nopsiika, OmnpeJieJIuTh Liejib U HaMepeHUs, CPOPMYJUPOBATb BbIBOJAbI OTHOCHUTEJIbHO
COOTBETCTBUS MCIIOJIb30BAaHUSA HCKYCCTBEHHOTO WHTEJIJIEKTA [OJIOKEHUSIM KOHBEHLIMM.
YkasaHHble MeTO/bl MOMOIJIM 60Jiee IJIyOOKO MOHSITH MPaBOBble OCHOBbI U OTPaHUYEHUS
JUISI UCMIO0JIb30BAHUSI MCKYCCTBEHHOTO MHTEJIJIEKTAa B BOOPYXKEHHBbIX KOHQJIMKTAX, a TaKxkKe
Croco6CTBOBaJIM POPMUPOBAHUIO apTYMEHTUPOBAHHbBIX MCCIe0BAaHUW U PEKOMEHJALUN B
JaHHOH 06J1aCTH.

MeTon aeAyKUUH NpefOCTaBUJ BO3MOXXHOCTb Ha OCHOBE BbISIBJIEHHBIX XapaKTEPUCTUK
NPOAHAJIM3UPOBATh WCKYCCTBEHHBIM HHTEJJIEKT U €ro HCIO0Jib30BaHUE B BOOPYKEHHbIX
KoHQIMKTax. B cBol ouepenb, MeTod, WHAYKLUH, UCXOAsS W3 PACCMOTPEHHBIX aCHeKTOB
MEX/IYHApOAHOrO MpaBa M NPUHLMUIIOB MO NPHUMEHEHUI, MO3BOJIMJ BbISIBUThb KJIKYeBble
0COOEHHOCTU yKa3aHHOTO 0ObeKTa HuccaefoBaHUA. MeToJ chHTe3a OblJ NPUMEHEH [AJs
00 beJUHEHUS MTOJIyYeHHbIX CBeZIEHHUH B e/JUHOE LieJioe U cGOpPMHUPOBATh PEKOMEHAALUH.

PesynbsTaThl

M cKycCTBEHHbIN UHTEJUJIEKT NPe/iCTaBJisieT COO0M UCI0Ib30BaHUE KOMITbIOTEPHBIX CUCTEM
JUI pelleHUs 3a/ad, KOTOpble paHee TPeOOBa/IM 4YeJOBEYECKOI'0 HWHTEJJIEKTa, N03HAaHUA
WK paccy/JieHus. MallHHOe obOy4yeHHe, B CBOK Ouyepejb, BKJKYaeT B Ce6s CUCTEMBI
MCKYCCTBEHHOI'0 UHTEJIJIEKTA, KOTOPbIe UCNOJIb3YIOT 60/1b1IKE 00'beMbl IaHHBIX /1151 pa3BUTHS
cBoero GyHKLIMOHUPOBAHUA U «0OydYeHUsI» Ha oMbITe. [I0CKOJIbKY 3TO IporpaMMHbIe Cpe/icTBa
WJIM aJTOPUTMBbI, KOTOPble MOTYT NMPUMEHATBHCA K pas/JIMYHBbIM 3aJa4aM, [OTeHLHaJbHble
HO0C/1eCTBUS UX BOEHHOTO MCII0JIb30BaHUS MOTYT ObITh 3HAYMTEJ/bHBIMU U €e11je He N0JIHOCThIO
noHATHL. B pamkax npuMeHeHus HopM MI'Il BaxXHBIM fIBJIleTCA UCCJeOBaHHE IPUMEHEeHUs
MCKYCCTBEHHOI'0 MHTEJ/IJIEKTA U MAIIMHHOT0 00y4eHUS C LieJIbI0 pa3paboTKH KUOepOpYKUS UIIU
yCUJIEHUS1 BOEHHbIX KUOepBO3MOXHOCTel. He Bce ucnosib3yeMble KubepcpeAcTBa BKIOYAIOT
MCKYCCTBEHHBIN MHTEJJIEKT U MalIMHHOE 06y4yeHue. OJHaKO 0XKHU/IAeTCs, UYTO ITU TEXHOJIOTUU
M3MeHAT XapaKTep KaK BO3MOXXHOCTEeW 3alUThl OT KMOepaTak, TaK U BO3MOXKHOCTEH [Jis
HamnaJeHus.

K npumepy, kubepHeTH4Yeckue CpeJiCTBa C NMOAJEP)KKOM MCKYCCTBEHHOI'O MHTEJIJIEKTa U
MalIMHHOr0 00y4YyeHHs] MOTYT aBTOMaTUYeCKU 0OHApYKUBAThb YSI3BUMOCTH J1JIs1 UCTIOIb30BaHUSA
WJIK 3alUThl OT KWOepaTak U OJHOBPEMEHHO aBTOMAaTHUYeCKH BBINOJHATH KOHTpaTaku [9].
Takue cOObITHSA MOT'YT yBEJIMYUTh MacLITab U U3MEHUTD XapaKTep HanajeHui. HekoTopsble u3
TaKUX CUCTEM Jla>ke MOTYT OBbITb OXapaKTepU30BaHbl KaK «IMGPOBOE aBTOHOMHOE OpYKHUEY,
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YTO MOXET BbI3BaThb BOMPOCHI O 4Ye€JOBEUYECKOM KOHTpPOJIE, aHAJOTHYHbIe TeM, KOTOphble
NpUMEHSAITCA K GU3NYECKOMY aBTOHOMHOMY opyxuio. CienyeT oOpaTUTb BHUMaHUEe Ha
TO, YTO BOEHHOE HCIO0JIb30BaHWE aBTOHOMHBIX CUCTEM C TOYKU 3PEHHUS MEXJyHapOAHOIro
rYMaHUTApPHOI0 NpaBa He IBJSeTCS He3aKOHHBIM, eC/IM COOJII0IAl0TCS MpaBUjia IPUMEHEHUS
OPY>KHUS U LieJIeBOr0 BbIOOPa.

Hcnonp3oBaHWe HCKYCCTBEHHOTO HHTEJIJIEKTA U MallMHHOrO 00y4yeHUs1 B LU(POBOU
chepe Takke MOXKeT ObITh CBSI3aHO C MpPOBeJieHUEeM WH(POPMAIMOHHON BOWHBI. ITO MOXKET
BKJIIOYATb CO3JjJaHUE U pacnpoCTpaHeHHe JIOXKHOW MHPOpMaLMU C LieJiblo Ae3uHpopManuy, a
TaK>Xe OHJIAWHOBY0 MPOMaraHAy B COLMATbHBIX CETSX, YTO MOXKET YCYTYOUTh HANPS)KEHHOCTh
Y Hacujve BOOpY:KEHHbIX KOHQJIUKTOB. He Bce TexHOJIOTUM CO3JaHUSl U PACIPOCTPaHEHUS
JflesnHopMalii CBs3aHbl C HCKYCCTBEHHbIM HMHTE/JIEKTOM K MAIIMHHBIM OOy4YeHHEeM.
OfHako MNpu NpPUMEHEHUUW TaKHUX TEXHOJIOTUH BOOPYXXEHHBIMM CTOPOHAaMHU KOHQJIMKTA
C UCHOJIb30BaHMEM IUPPOBBIX TEXHOJIOTUH MOTYT HM3MEHUTBHCS XapaKTep W Macuitab
MaHUIYJIUpPOBaHUs MHOpMalMel 1 MOBJIUATh Ha IOTeHUa/bHbIEe TOCJAeCTBUS, YTO MOXKET
HETaTHMBHO CKa3aThCs HA IPAXAAHCKOM HaceJeHHUH.

CucTeMbl, KOTOpble MCIOJIb3YIOT HWCKYCCTBEHHBbIA WHTEJJIEKT, LIMPOKO HPUMEHSIOTCS
JUIS1 CO3J]laHUs Mo e/ IbHOM MHpOpPMAIUM B Pa3/iMYHbIX GopMaTax, TaKUX, KaK TEKCT, ayAuo,
$OoTO MK BUJIE0, KOTOPYIO CTAHOBUTCS BCE CJI0XKHEE OTJIMYUTD OT peasibHOM U JOCTOBEPHOU
nHbopmanuu. Mcnosb3oBaHUe TAKUX CUCTEM CTOPOHAMH BOOPYKEHHbIX KOHGQJIUKTOB AJs
yCUJIeHUS1 MPONaraHAuCTCKUX MeTO/O0B C LieJibl0 MaHUMYJUPOBAHUS MHEHHUSIMU U BJIWSHUSA
Ha MpUHUMAaeMble pellieHUs] MOXXeT UMeThb cepbe3Hble nociaeacTBUs [10]. [Ipu peanusanuu
MeXaHU3MOB LIMPPOBOM Ae3nHPOpMaL UM BOOPY>KEHHBIMUM CTOPOHAMM MOTYT HapyllaTbCs
HOPMbI MEX/AYHApOJHOTO T'YMaHHWTAPHOrO MpaBa M YBEJUYHUBATbHCA YS3BUMOCTb JIIOJAEH,
3aTPOHYTHIX BOOPY:KEHHbIMHA KOHQJIUKTaMU. [pakZjlaHCKoe HacesleHUe MOXET CTOJKHYTbCS
C HeOOOCHOBAHHBIMU apecTaMH, >KeCTOKHUM obpaljeHHeM, JUCKPUMUHAIMEeN, OTKa3oM B
JlOCTyIe K OCHOBHBIM yCJIyTaM WM NOKYIIEHUSMU Ha UX JUYHOCTb U umyuiectBo. MI'Il He
3amnpenjaeT MCM0Jb30BaHHe WHQPOPMALMOHHBIX TEXHOJIOTUH Ha OCHOBE HCKYCCTBEHHOIO
VMHTEeJIJIEKTA U MAUIMHHOTO 00y4eHUs], HO OHO CTPOro 3amnpeljaeT aKThl HACUJIUS UJIU YTPO3bI
HaCUJIUSI, HallpaBJIeHHble HA pacHpOCTpaHEHHEe Teppopa CpeAu T'PaKJAaHCKOr0 HaceJeHUS.
Tak>ke cTOpOHBI BOOPYKEHHOT0 KOHQJIMKTA He [JOJKHBI ool paTh HapyweHus MI'TI u apyrux
NPaBOBbIX HOPM, BKJIlOYasi MeX/yHapoJHOe MpaBo B 06JIacTU NpaB yesoBeka. Ha JAaHHBIM
MOMEHT MCCJIe[JOBaTeNSIMH, 3KCIIEPTaMU U MEeXAYHapOJHbIMU OpPraHU3alUsIMU aKTUBHO
o6CcyK/1aeTcsi BOIPOC O NMPAaBOBOM PETYJUPOBAHUU HCIOJb30BAHUS HOBBIX TEXHOJIOTHU B
BOEHHBIX JeUCTBUSAX. B 3TOM KOHTeKCTe BeZieTcsl pa3paboTKa HOBOM peJaKuuu PykoBoacTBa
Ca"-PeMo mo MexJyHapoAHOMY IMpaBy, IPUMEHUMOMY B BOOPY>XEHHbIX KOHQJHMKTAX Ha
Mope (panee - PykoBogcTBo). Heob6xoauMocTe 06HOBeHHUs PykoBojacTBa 06yc/oBJieHa, B
YACTHOCTH, NOSIBJIEHUEM HOBbIX TEXHOJIOTUH, TAKHX, KaK KUOEpOpyKHe, KOTOPbIe MOTYT OBbITh
3pdeKTUBHO MUCI0JIb30BaHbl HA MOPCKHUX TeaTpax BOEHHBIX JelCTBUW. bricTpoe pa3BuTHe
BOEHHBbIX BO3MOXXHOCTEN B 3TOU cdepe TpebyeT TaKKe SCHBIX 06513aTEJbCTB CO CTOPOHDI
roCyapCTB [0 IPUMEHEHHUIO0 JaHHbIX CPeJCTB U METO/I0B C cobst0ieHueM HopM MI'TL.

[Ipu aHanusze HopM KoHctuTynuu PK Heob6xoguMo obpaTUTh 0co60e BHUMaHUe Ha Te
CTaTbU, KOTOpbIE PETYJIUPYIOT IPMMeHeHe aBTOHOMHOT0 opy»us [11]. BuacTHocTH, cnenyet
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06paTUTh BHMMaHWe Ha NYHKT 1 cTtaTtbu 1 KoHcTtutyuuu PK, KoTOpblil yTBepXKJaeT, uToO
pecny6JiMKa IBJSIeTCS JeEMOKPATUYEeCKUM, CBETCKUM, IPAaBOBBIM U COLJUA/IbHBIM rOCY1apCTBOM,
r/ie BbICIIMMU LIeHHOCTSIMU IPU3HAIOTCS )KU3Hb YeJIOBEKA, ero IpaBa v CBOOGObI. ITO O3HAYAET,
YTO NpeJoCTaBJeHrWe aBTOHOMHbBIM CHUCTeMaM IpaBa BblOMPATh, KOTO YHUUYTOXKHUTH, a KOTO
HET, SIBJIIeTCS MPOTUBO3aKOHHBIM U HapyllaeT OCHOBHble NpUHLUINbl KoHcTuTynuu. Takxke
ciaefyeT o6paTUTh BHUMaHUe Ha cTaThio 36 Konctutynuu PK, koTopasi 0653b1BaeT rpaxkjaH
3amuuath Pecny6sinky KazaxcTaH. To moZjpasyMeBaeT, YTO 060poHA roCyAapcTBa CBsI3aHa
C HallJMOHAJIbHBIMU UHTEpecaMHy U 0013aHHOCTSIMU KaXK/10r0 rpakJJaHUHa, U UCII0JIb30BaHUE
aBTOHOMHOI'O OpPY>Hsl B JJAHHOM KOHTEKCTe JO0J/DKHO ObITh peryJMpoBaHoO. B cooTBeTCcTBUM
¢ nyHktoM 1 cratbu 4 KoHctutyuuu PK npusHarwTca MexAyHapoJHble [OTOBOPHI M
006513aTe/IbCTBA, BKJIIOYasl NPUHLUIBI MEX/AyHapOoJHOr0 'yMaHUTApHOrO NpaBa, KOTOpble
rapaHTHUPYIOT MpPaBO Ha KW3Hb, PU3UYECKYI0O U MCHUXOJOTUYECKYID HENPUKOCHOBEHHOCTb,
yBaXKeHUe MpaB U yOexJeHUH yesoBeKa. 3aNpelialoTcs NbITKY, 6ecuesl0BeUHOEe HaKa3aHHUe,
HanaJleHue Harpaxk/JlaHCKoe HaceJleHue UrpaxjaHckneoobekThbl[11].[loaToMyucnonb3oBaHue
aBTOHOMHOI'O OPYXXHf, €CJIM OHO OyJeT CYUTATbC HapyllalwLUM 3TH NPUHLUIbBIL, OyJeT
npoTrBopeduTh Kak KoHctutynuu PK, Tak U MexxlyHapOAHBIM COIJIalleHUAM.

MexayHapoZjHOe TyMaHUTapHOe IpaBO MOKa He HUMeeT eJUHO0Opa3HOro MojxoZa K
NPpUMEHEHHUI0 aBTOHOMHBIX CUCTeM OpyKUfA. OJHAKO OLWMH U3 NPUHLMUIIOB MeXK/AyHAPOLHOr 0
TYMaHUTAPHOI'O NpaBa IVIaCUT, YTO 3alpelleHbl HeJ03BOJIEHHbIe BHUJbl OPYKHUSA U METOZAbI
BeJleHUs1 BOWHBI, 1, eCJIM aBTOHOMHOE Opy»KHe O0yJeT Npu3HaHo TakoBbIM, PK Takxe mosmkHa
OyZeT 0TKa3aThbCs OT ero UCI0JIb30BaHHS.

Konctutynusa PKTakxkenogyepkyuBaeTyBaXKeHUe KIIPUHIUIIAM KU HOpMaM MeX/yHapoJHOIr'0
npaBa U NOJUTHUKY COTpyAHHYecTBa Mexay cTtpaHamu [11]. TocymapctBo HeceT
OTBETCTBEHHOCTb 3a OllpeJieJieHMe BONPOCOB 00OPOHbI U TEPPUTOPHUATIBHOM L|eJIOCTHOCTH,
YTO TaKXXe MoJpa3yMeBaeT HEOOXOJUMOCTb OTBETCTBEHHOI'O0 M 3aKOHHOI'O PeryJupoBaHHUs
NpUMeHEeHHsA aBTOHOMHBIX CUCTEM OPYKHUH.

BaxxHo ynoMmsiHyTb O peweHHM KoHcTuTyuuoHHoro coBeta Pecny6suku KasaxcraH
oT 5 Hos16psa 2009 roga N26, kacawuierocsi opUIMAIbHOTO TOJIKOBAaHUSI HOPMbI CTaTbH 4
Konctutynuu Pecny6auku KasaxctaH o npuopuTeTe paTUPUIIMPOBAHHBIX MEXYHAapOAHbIX
JIOTOBOPOB IlepeJ BHYyTPEHHUMHU 3aKOHAMU U UX IPUMEHEHHUS Ha pelleHud MexJyHapoHbIX
opraHusauui [12]. CiieayeT OTMETHUTD MyHKT 4 pe30JIIOTHUBHOM YaCcTH JJAHHOTO pelleHus, Ie
KoHcTuTynnoHubil coBeT PK ycTaHaB/iMBaeT, 4TO pelleHUs MeX/AyHapOAHbIX OpraHMU3alLuy,
NpoTHUBOpeyalle KOHCTUTYLMOHHbIM NpaBaM U CBOOOJAM uesOBeKa M TpakJaHUHA, He
MOryT HWMeTb IpUOpUTETa IiepeJ]; BHYTPEHHUMM HOPMATUBHBIMU aKTaMU KasaxcraHa
[12]. OTo pelieHHe MMeeT BaKHble NPaBOBble MOC/AEACTBUSA, TaK KaK B Cly4yae NMpPU3HAHUSA
MCII0JIb30BaHHSl aBTOHOMHOTO OPY»Hsl 3aKOHHBIM U 000CHOBaHHBIM, Pecniy6sinka Kasaxcran
MOXET OTKa3aTbCs OT MPUMeHEHHUs] COOTBETCTBYIOLEN HOPMbI, €CJIM OHA OyJleT CYUTAThCS
Hapyllawlie npaBa U CBO60AbI rpak/JaH.

CremyromyM BaXKHBIM JOKYMEHTOM JJif UccaefoBaHUA fABjasdeTca [locraHoBieHue
KonctutynuonHoro cosera PK Ne3 ot 2015 roja, kKoTOpoe NpoOBepsiio COOTBETCTBUE
3aKOHOB, KacaloUIMXCS 3alllUThbl JleTell OoT BpeJoHOCHOW uHbopmauuu, KoHcTUTyuuu
PK [13]. CoBpeMeHHble MeTOJbl BeJeHUsI BOWHBbI, BKJO4Yass WHOOPMALlMOHHbIE METO/IbI,
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TaKWe, KaK nponaras/ja u ¢perlKoBble HOBOCTH, MPEACTABJSIOT UHTEPEC [/l UCCeL0BaHUS,
aHaJIOTUYHO aBTOHOMHOMY OpyxkH10. B ranHoM [loctaHoBieHuu KoHCTUTYMOHHBIM coBeT PK
yCTaHaBJIMBAeT 3Ha4eHHUe HOpMbI cTaTbu 27 KoHnctutyuuun PK B koHTekcTe ctaTbu 39, 4TO
N103BOJIsSIET FOCYAAPCTBY OTPaHUYMBATh [paBa yeJ0BeKa B MHTepecax 3aliMThl Opaka, CEMbH,
MaTEepPUHCTBA, OTI[OBCTBA U [ €TCTBA, BBO/S LIEH3YPYy Ha MaTepUasibl, KOTOpPblE MOTYT HAHECTH
BpeJ, Kak MOpaJIbHbIH, TaK U NICUX0JIoTuYecKui [13].

Hcxonss W3 BbIlIEyKAa3aHHOTO, 3aKOHOJATesbHass 60a3a KaszaxcrtaHa B gaHHoOU cdepe
NOCTOSIHHO coBeplleHcTByeTcs. Ho mpu 3ToM BecoMol siBJisieTcs MpobJsieMa, CBs3aHHasl C
duHaHcupoBaHUeM chepbl 060POHBIL. B CBA3U € 3TUM CTOUT paccMOTpeTh pacxoabl KazaxcTana
Ha cdepy BOeHHOU 060pOHBI B 11eJ10M B pa3pese rofoB (PucyHnok 1).

Pucynok 1. Pacxoabr Kazaxctana Ha BoeHHY10 060poHy B 2019-2022 rr., muip gosiapos CIIA
[IprMeyaHHe: COCTaBJIeHO HA OCHOBAaHWU JaHHbIX [14].

Hcxonsi W3 mpefoCTaBJeHHbIX JaHHbIX, BO3MOXHO CJeJlaTb BBIBOJ, O CHUWXXEHUU
dbuHaHCUpOBaHUA JaHHOU 06s1acTh Ha 38%. ITOT PpaKTOp NpU TEKYylLleld 06CTaHOBKEe yrpo3
MEeX/YHAapOoJAHONW 6e30MacHOCTH 3HAYMTEJbHO HETaTHBHO CKAa3blBAeTCSl HAa HallMOHAJbHOM
6e3omacHoCcTH rocygapctBa. [lpu mnpoBeJeHHM aHaIM3a MEXAYHAPOAHOU [OKTPHHBI
BaXKHO YAeJUTb BHHMaHWe KOHBEHLIMM O 3amlpellleHUd WM OTrPaHUYEeHUU NPUMeHEHUs
onpe/ieJIeHHbIX BUI0B 06bIYHOTO 0opykHs [8]. OcHOBHas 1eJib 3T0M KOHBEHIUM 3aK/II0YaeTCs
B 3allpeTe WJM OrPaHUYEHUU MCI0JIb30BAaHUS BUJOB OpYXKHS, KOTOPble MOTYT BbI3BaTh
Yype3MepHble CTPAAAHUSA /11 BOEHHOCYKALUX UJIK HEONIPABIAHHO NMOPAXKATh I'PaXKJaHCKUX
aul. CTpykTypHas siCHOCTb KOHBeHIIMM MO3BoJisIeT el ObITh aJalTHPOBAHHONW K HOBBIM
TEXHOJIOTHUSIM, UCIIOJIb3YEMbIM B COBPEMEHHbIX BOOPY>KeHHbIX KOHPJIMKTaX. TekcT KoHBeHIIUU
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BKJIOYAeT O06livMe MOJIOKEHUS, TaKue, KaK IpaBWJa NPUCOEJUWHEHUS, U MNpeLoCTaBJsIeT
BO3MOXHOCTbB JJIsl 00CY/JIeHUSI U IPUHATHUSA HOBbIX IPOTOKO0JI0B. [IpoToKoJibl kK KOoHBEeHIIMH
coZep:KaT 3anpeTbl U OrpaHUYeHHs, NpPUMeHseMble K OIpeJes/IeHHbIM BHUJAM OpYKHS.
KoHBeHI11U$1, cOCTOsIIasl U3 TPeX MPOTOKOJI0B, 6bly1a mpruHsATa 10 okTsaA6ps 1980 roaa v oTKpbITA
JUIS IOAUCAaHUSA B TEUEHUE OJJHOTO rozia, HauuHad ¢ 10 anpesst 1981 rozga. Ita KonBeH1vs 6b11a
noanucana 50 rocygapcTBamMu U BCTynuia B cuity 2 fekabps 1983 roga. Tpu nepBoHavyaibHbIX
IpoTOKoJ1a ObLIM Ha3BaHbl: [IpoTokos I o Heob6HapyHBaeMblx ¢pparMmeHTax; [Ipotokos Il
0 3alpelleHUd WJIU OTPaHUYEHHUU NPUMEHEHUS MHUH, MUH-JIOByUIeK U JPYIUX YCTPOMCTB;
[IpoToko. 11l 0 3anpelieHNH UK OrPaHUYEHUH TPUMEHEHUS 3aKUTaTeIbHOI0 opy»xus [8].

WHorza 10CTaTOYHO C102KHO BBIAABUTH JIUL0, OTBETCTBEHHOE 33 COBEPLLIEHUE IPECTYIIEHHUS,
0COOGEHHO eC/IM OHO HaxOJUTCS B yAAJeHHOM reorpaguyeckoM HJHU CTPYKTYPHOM MeCTe OT
MecTa NpecTyIJIeHUA. A ec/ii pedb UJET O NPeCcTyIJIeHUAX, KOTOpble, PeANoJI0KUTENBHO,
MOTJIU GbITh COBEPILIEHBI C UCII0JIb30BaHUEM aBTOHOMHOI'0 OPY>KUsl HA OCHOBE UCKYCCTBEHHOTI'O
VHTEeJIJIEKTA, TOI/la 3TO CTAHOBUTCA elle 6osiee ca0kHbIM. CTaThsl 36 JlONOJIHUTEIBHOIO
npotokosia | k ’KeHeBckol KoHBeHIIUU 1949 rosa 0653bIBaeT rocy/jlapcTBa epecMaTpyUBaTh
3aKOHHOCTb HaMepeHUM IO pa3BEpPTHIBAHHMIO HOBBIX BHUJOB BOOPYXeHUA. BaxHO
o6ecrneyruTb BO3MOXXHOCTb BOOPY>KEHHbBIX CUJI OCYAAapCTBa BBINOJHATH O0eBble J1eHCTBUS,
He Hapylias MeXAYyHapoJHbIX 00s13aTesnbcTB. CTaTha 36(2) JloNOJHUTENBHOTO NPOTOKOJIA
| nmpefycMaTpuBaeT, 4TO NpPU pa3pabOTKe HOBBIX TEXHOJOTUM BOOPYXKEHHS, HOPUCTHI U
NOJIMTUKH [JOJKHbl BHOCUTb COOTBETCTBYIOIME MONPABKU B 3aKOHBI, YTOOBI 06ecneyuThb
HaKa3aHHUe 3a cepbe3Hble HapylleHHus, corviacHo ctaTtbe 49 YKeHeBckor koHBeHLMHU I. CTaThs
49 YKeHeBckol KOHBeHLUHU | 06513bIBaeT BBICOKME JJOTOBapUBalOlMecsl CTOPOHbI BBECTU B
JleliCTBHe 3aKOHO/laTe/bCTBO, NpeAycMaTpuBawllee 3¢ PpeKTUBHbIe YTOJ0BHblE HaKa3aHUS
JJ JIAL, COBEepLUMBIIMX WJIM IPUKa3aBUIMX COBEPIIMTb Cepbe3Hble HapyLIeHUS 3TOU
KOHBeHLMH [15]. OHa Takxe NpeAycMaTpUBaET, YTO KaxJas BbICOKas JOroBapUBaoLasics
CTOpPOHA 063yeTcs pa3bICKUBATh JIMLI, 00BHHSIEMBbIX B CEpbE3HbIX HAPYLIEHUSX, U Iepe/ilaBaTh
MX CBOEMY CYZly UJIU IPYTOX 3aMHTEPEeCOBAHHOU BBICOKOM JJOrOBapUBaMOILENCA CTOPOHE, eCJIU
MMEeITCS oKa3aTeJlbCTBa 0OBUHEHU M.

Korga peuyb uJeT O MNOJHOCTbIO OECNUJIOTHOM AaBTOHOMHOM OpPYXHHU Ha OCHOBeE
VCKYCCTBEHHOTO WHTEeJIJIEKTA, IPUKa3bl, YIPABJIAIIME TaKUM OPYXKHEM, NpeJBapUTeIbHO
3alIporpaMMHUpOBaHbl, YTO O3HA4yaeT, YTO NpaBOBasg OTBETCTBEHHOCTb 3a €ro JeuCTBUA
JlOJDKHA OBITh BO3JI02KEHA HA CUCTEMY, KOHTPOJIMPYEMYIO UCKYCCTBEHHBIM UHTEJIJIEKTOM, a He
Ha onepaTopoB. B JaHHOM ciiydae 1je/1eco006pa3HO YIOMSAHYTb, YTO pa3pabOTYMKU OPYXKHUS,
NpOrpaMMMUCTbl U IMPOU3BOAUTENM TAaKXKe MOLYT HECTH OTBETCTBEHHOCTb TOJIbKO B TOH
CTeNeHU, B KOTOPOX OHU HaMepPeHHO CI0COGCTBOBAJIM COBEPIIEHUIO IPECTYIJIEHHUS.

[Ipy ucnosb30BaHWUM aABTOHOMHOIO OpYXHSl, OCOOEHHO MOJHOCTbIO AaBTOHOMHOIO H
yIpaBJ/IsieMOr0 UCKYCCTBEHHbIM UHTEJIJIEKTOM 06e3 BMellaTe/JbCTBA YeJ0BeKa, OTCYTCTBYIOT
3MIIaTHA U CYKJEeHUS CO CTOPOHBI YesioBeKa. Bo3jelicTBre Yesi0BeKa Ha CUCTEMBI BOOPYKEHHUS
WJIM NpMMEHEeHWe BOEHHOM MOUIYM JOJHKHO COOTBETCTBOBATh ONpeJe/IeHHbIM IPaBOBbIM
M 3TUYEeCKUM TpebOOBaHHUAM, KaK OTMeYyasJoCb B 3asiBJeHUU MexyHapoaHoro KomureTa
Kpacnoro KpecTa Ha BcTpeue 3KCIIepTOB I10 JIeTaJIbHbBIM aBTOHOMHBIM CUCTEMAM BOOPYKEHUS
B ’KeHeBe oTHOcHUTe/IbHO KOHBEHIIMM 0 KOHKPETHBIX BU/AX 0OBIYHOTO OPYKHUS [4].
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BecnusioTHbIe JieTaTesibHble annapaThl (Jajsiee — BIIJIA) BbINOJHSAIOT TPU BaXKHbIE POJIU
B BOEHHbIX MPUJIOXKEHUSIX. Bo-epBbIX, OHU OCYLIEeCTBJSIOT pa3BeAKy U HabsoaeHue. BIIJIA
CIOCOOHBI MpOJIeTaTh Ha OOJIbIIME PACCTOSIHHUS 32 BPAXKECKUMM JIMHUSIMU, MPeJ0CTaBJIss
BaKHYl0 HHOOpMaLMI0 [JJs MNPUHATUSA CTpaTernyecKWX pelleHud W yhOpaBJieHUs B
KpyHOMaclITaOHbIX omnepauusax. OHU COOUPAIOT BBICOKOTOYHYH pa3Be/blBaTE/bHYIO
nHpopmanuw. Bo-BTopeix, BIIJIA MoryT uWcnosnb3oBaTbCAd [AJs 3J€KTPOHHOW MOMEXH,
NPOHUKHOBEHUS B CHUCTEeMbl MNPOTUBOAENUCTBUS U HapylIeHHUS CBA3U M KOHTPOJSA ¥
npoTuBHUKA. B-TpeTbux, BIIJIA MoryT 66T 060py/I0BaHbI OPY>KUEM, UYTO [103BOJISIET HAHOCUTDb
TOUYHbIE yJaphl MO 1[eJIIM Ha 3eMJie U B BO3/yXe, CylleCTBEHHO MoBbIIasi 3GPeKTUBHOCTh
60eBbIx onepayui. B ogHoM u3 ciaydaeB BIIJIA IAl Harop aTakoBas rpakJaHCKUKA aBTOOYC
BO BpeMs BOOPY>KEHHOI'0 KOHQJIHKTA Mex1y ApMeHUel U A3epbaiipkaHOM BOJIM3U ropojia
BapjeHuc Ha apMsHCKOM rpaHule B ceHTss6pe 2020 roga [16]. Xota IAl Harop o6sanaeTt
N0JIYaBTOHOMHBIMU BO3MOXHOCTSIMH, KOTOpbIE MO3BOJIAIOT €My JI€EUCTBOBAaTb aBTOHOMHO B
ompe/esieHHbIX paMKaX, BOIPOC O TOM, OblLJI JIU yiap HaHEeCEH aBTOHOMHO WJIU ONEPaTOpPOM,
OCTaeTcsl Hepa3pelleHHbIM. B jilo60M ciiyyae BO3MOXXHOCTh aBTOHOMHbBIX AelcTBUM BIIJIA He
MCKJIIDYAeT CIOCOOHOCTh CUCTEMBI aTaKOBAaTh U pa3pylliaTbh 00'beKTbl CAMOCTOSTEJBHO.

Takue cjiydyau HapyluleHUsI MeXAyHAapOJHOr0 T'YMaHUTAPHOTrO MpaBa, KOrJa rpakJaHCKue
00beKTbl MOJBEPralTCA arakaM, HapylWawT MOpUHLUINbI JAdddepeHLUAUU MEXKIY
BOOpPYKEHHbIMU KOMOATaHTAMHW W HeKoMOaTaHTaMHu. MeX/AyHapoJHOe TyMaHUTapHOe
NpaBo 3ampellaeT Heu3bUpaTesJbHble HamaJleHUsI U aTaKd Ha TPaXKJAHCKUX JIML, a TaKXe
aTaku Ha 00'beKThl JBOMHOTO HAa3HAYEHUs], KOTOPble MOTYT NPUUYUHUTDH U3JIUIIHUN yilepo
IrpakJaHCKOMY HaceJIeHUIO.

OTcyTCcTBUE KOHKPETHBIX HOPM B MEXJYHAapOJHOM IpaBe, PeryJUpPYyIOUIUX NPUMEHEHHE
aBTOHOMHBIX CHUCTeM BoopyxeHUs (fasee - ACB) B BOOpyXeHHBIX KOHQJIMKTax U
YCTAHABJMBAKWIIMX OTBETCTBEHHOCTh 3a MX HCIOJb30BaHUE, CO3/laeT HEO0OXO0JUMOCTb
B NpPaBOBOM pEeryJUpPOBaHUU ITHUX CUCTEM M 3aloJHEHUU NpobesoB B npaBe. OguH U3
BO3MOXXHbBIX CIIOCOGOB — pa3paboTKa MEeXAYHAapOJHOI0 aKTa, 0053bIBAIOIEr0 rocyJapcTBa
co6J110/jaTh ONpeie/ieHHble HOPMbI IpU Mcnosib30BaHUU ACB. Tak:ke Bo3MoxHa J00pOBOJIbHASA
VHULMAaTUBA KOMIIAHUK U JIMI, KOTOPble OTKAa3bIBAIOTCA OT CO3/JlaHUS WM HCIOJIb30BAHUS
aBTOHOMHBIX CHCTEM BOOPYKEHHS B LieJisIX 06ecredeHus: COOJII0JeHUS MeXK/yHapO4HbIX HOPM
TYMaHUTApHOTO MpaBa.

O6cyxaeHue

[ Toro, 4To6bl MPUMEHUTb HOPMbI 00 OTBETCTBEHHOCTH, HEOOXOJAWMO HaIU4YUe
JIByX 3JIEMEHTOB: JENCTBUW WJU 0e34eWCTBUS, HapyllallUX MeX/JyHapoAHOe IpaBo
COOTBETCTBYIOLETO CyO'beKTa MPOTUBOMPABHOTO JesIHHUS.

Kak numet X. JIto, 'aarckue KoHBeHIUH, ’KeHeBCKHe KOHBEHUHH U [loMoJIHUTe/JbHbIe
IPOTOKOJIbI ObLJIM MPUHATHI 33J]0JIT0 0 MOSIBJIEHHST aBTOHOMHOTO OpY>KHsl, HEe coJiep:KaT
crelMaJbHbIX HOPM, PETryJHUPYIOIIMX 3TOT BU/J, BOOpPYKeHHs, rocygapcrBa-ydactTHuku KHO
NPOBeEJIM TPU I'ojia 06CyK/JeHUHM 1 COTJIaCHUINCh 0PHUILIMATbHO HAaYyaTh 06CYX/leHre TPaBOBOr0
peryJiMpoBaHUsi aBTOHOMHOI'O OPYXHSs, CO3JaB TpyIINy NpaBUTeJIbCTBEHHbIX 3KCIIEPTOB
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[17]. Tem He MeHee, CTOUT JO6GABUTH, YTO BOMPOC O TOM, AOJDKHBI JIM YYACTHUKU 3TOHU
KoHBeHIUM NPUHUMATbh Mepbl B OTHOLIEHWU aBTOHOMHBIX CUCTEM BOOPYKEHUS, OCTAeTCs
Heonpe/ie/IeHHbIM.

CrenyeT oOTMeTUTb, 4YTO Mex/JAyHapoJHOe TyMaHUTapHOe MpaBO NpeAycMaTpUBaeT
NOsIBJIEHHE TAKUX CUTYyalU. YIIOMSAHYThIe Bblllle JOTOBOPbI ObLIM 3aKJ/I0YeHbl B TEPMHHAX,
KOTOpble MOTYT MNPUMEHSATHCA HE TOJBKO K CYILECTBYIOLIEMY OPYXKHUIO, HO U K HOBBIM
MeToZaM BoiHbI. X. BeHOs BbICKa3bIBaeT MO3UIMI0, YTO B C/Ay4YasX, HE YPeryJupOBaHHbIX
MeXyHapOoAHbIM TyMaHUTAPHBIM [IPAaBOM, FPaXKAaHCKUeE JIMLA U KOMOATaHThbI BCE PABHO MO/,
3aIUTOMN U IEMCTBHEM IPUHIIUIIOB MEX/AYHAPO/JHOT O IPaBa, BbITEKAIIIMX U3 YCTAHOBUBIIUXCS
006bI4aeB, NIPUHIUIIOB TyMaHHOCTU U TPeOOBaHUU 061jeCTBEHHOTr0 co3HaHuA [18]. 3ToT pakT
MMeeT 0c0060€e 3HaUYEeHUE B COBPEMEHHBIX BOOPY?KEHHBIX KOHPJIMKTAX, [/le UCI0JIb3yeTCsI HOBOE
OpYy>KHe, He YPeryJIMpOBaHHOE CYIeCTBYIOIUMHU JOTOBOPAMHU UJIU OObIYHBIM IPAaBOM, TaKUM,
KaK aBTOHOMHBbIe cucTeMbl BoopyxeHHUd. [lo MmHeHuro C. YecTepMaHa, 3TO NpefoCTaB/seT
3QdeKTUBHbBINA MeXaHU3M /JJisl yueTa Pa3BUTHS BOEHHOU TEXHUKU U NMpeBpallaeT NPUHIUIbI
TYMAaHHOCTH U TpebOOBaHHUS OOIIECTBEHHOrO CO3HAHUSI B HOPUAUYECKH O00s3bIBalOLHE
KpuTtepuu [19].

Kak nuwmer [. Caupg, MexayHapoJHble OpraHv3alnydy, ToCyJapcTBa M TpaKJAHCKoe
00111eCTBO MHOTOKpPAaTHO 00pallla/IuCch K OTOBOpKe MapTeHca B c/y4asix, KacaloLUXCs HOBbIX
BUZ0B opyxus. Hanpumep, Mexaynapogueii Cyn OOH B KOHCY/IbTaTUBHOM 3aKJIIOYEHUHU
OTHOCUTEJIbHO 3aKOHHOCTU YTPO3bl 1I€PHbIM OPY>KHEM WJIUM ero NpUMeHEHUs MOATBEP U
NPUMEHUMOCTb OTOBOPKM MapTeHca K si/IEpPHOMY OPYXXHUI0 U MOJTBEPJUJ, YTO MPUHIIUIIBI
Y HOPMBbI T'YMaHHWTApPHOTr0O NpaBa NPUMEHSIOTCA K JAHHOMY BUJY OPYXKUsl, HECMOTPS Ha ero
HOBU3HY [20].

Tpe6oBaHue ryMaHHOTO 0OpalleHUs SABJSETCS BCeOObeMIIIOLeN KOHLeNLUeH U KJII0YeBbIM
KOMIIOHEHTOM MEX[yHapOo/JHOIr'0 'YMaHUTApHOI0 NpaBa U npaB 4yesioBeka. HecMoTps Ha 3To,
He CylleCTByeT YHUBEPCAJbHOrO ONpe/esieHUsI TeEpDMUHA «T'YMaHHOe oOpallleHue»; NoJ HUM
NOHUMaeTCs POosIBJIEHUE YBAXKEHU S K YeJIOBEUECKOM XKU3HHU U JJOCTOUHCTBY JIMYHOCTH.

A. Jlukc oTMevaeT, YTO NOAPOOHBIE HOPMbI MEX/AYHAPOAHOTO T'YMaHUTApHOIO IMpaBa
M TpaB yYyesJoBeKa OOBIYHO BbIpaXKalOT 3HAuYeHUWe TryMaHHOro o6pamenus [21]. Ctout
COTJIACUTBCS C JAHHBIM yTBEPXK/JEeHUEM, TAK KaK OHU PEryJIUPYIOT 0COOEHHOCTU 0OpalleHUs
C pPa3/IMYHbIMU KaTEropUsIMU JIUIL: pPaHEHbIMH, OOJIbHbIMH, MJIEHHbIMH, MepeMeléHHbIMU
JIMLAMU, KEHIIMHAMHU, AeTbMH, MOXKUJIBIMU U TAXKeJN000JbHBIMU. OJJHAKO TaKHe HOPMBI He
MCYepNbIBAIOT BCETO COJlepP>KaHUs T'YMAaHHOTO 0OpallleHus, TaK KaK ero 3HaueHue MOCTOSIHHO
pa3BUBaeTCs MO/ BJUSTHUEM U3MEHEHUH B 0011eCTBeE.

Hcnosib30BaHWe TMOJHOCTbID ABTOHOMHOI'O OPYXKUSI CTAaBUT IMepes; MeXAyHapOoAHbIM
COOOIeCTBOM Cepbe3Hble MpPOo6JieMbl B COOJIIOJAEHUU NPUHIMIA TyMaHHOIO OOpalleHUs.
Tak, A. Xapc nuileT, YTO aBTOHOMHOE OpYKHe, He MOAYHHSIoIeecss KOHTPOJIKO OlepaTopa,
JIMIIEHO 3MIATHUU U CIIOCOOHOCTU CYO'beKTUBHO OLleHUBaTh cuTyauuu [22]. B cBoto ouepenb
C. JloHrnpe yTBep)KJaeT, YTO TOJIbKO JIIOAW MOTYT CO3HATeJbHO He COO6JIIo[aTh MpaBUJIA,
KOTOPBIM OHU ObLIA 00513aHBbI CJIe[0BaTh, U N10J1araloT, YTO POOGOTU3UPOBAHHOE OPYXKUE OyAeT
coOJII0/IaTh MeXJyHapoAHoe mpaBo Jyuiie [23]. OfgHAKO Takas MO3UIMs MpejCTaBJseTCs
HEBEPHOM, TaK KaK CUTyalluH, CBsI3aHHbIe C IPUMEHEHUEM CUJIbI, YACTO ObIBAIOT CJ0XKHBIMU U
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Hemnpe/cka3dyeMbIMU. [10JIHOCTbI0 aBTOHOMHaAs CUCTEMa BOOPY>KEHU S He CTIOCOOHA TOJIHOLLEHHO
MHTEpPIPEeTUPOBAThL HIOAHCHI YeJIOBEYECKOTr0 NOBEeHUs U COLMAIbHBIX YCIOBUH, YTO MOXKET
IPUBECTH K HellpeicKa3yeMbIM N0CJIeACTBUSAM BO BpeMsl BOOPY>KEHHBIX KOHPJIUKTOB.

TakuM o06pa3oM, NpUMeHeHHEe IMOJHOCTBIO ABTOHOMHOIO OpYyXKHs MOXeT HapyllaTb
NPUHLUI TYMaHHOTO 0OpalleHUsi U He COOTBETCTBOBAaTb TPeOOBAHUSAM MeEXJYHApPOAHOIO
npaBa. MHOXeCTBO NpeJCcTaBUTe/Ied 001 eCTBEHHOCTH U J0/LKHOCTHBIX JIML, Y2Ke BbICKa3aJlu
CBOM ONACEHHUA IO IMOBOAY BO3MOXXHOI'O MCIIOJIb30BAaHUA TAKOIO OPYXUA, NOALEpXKHUBas
BBeJleHMe OrpaHUYEeHUU Ha ero NpMMeHeHue.

3a nocnefHUe HECKOJIBKO JIeCATUIETUIN XapaKTep BOOPYKEHHbIX KOHPJIMKTOB U3MEHUJICS.
Yucso MexAyHapoAHbIX BOWH YMEHBLIWJIOCh W YBEJWYUJIOCh YHUCIO0 aACHUMMETPUYHBIX
KOHQJUIMKTOB, KOTOpbIe BKJIIOYAIOT CPa)XEHUsI C OPraHM30BaHHBIMU TPYNNaMU WA MEXAY
HMMHM. JTH H3MeHEeHMUs [JesaloT 0oJiee CJI0XKHBIM OTJIMYMSA MHPHBIX HEKOMOATaHTOB OT
3aKOHHBIX Liesied. B Takux KOHQJIMKTaX CTOPOHBI YaCTO He HOCAT pOpMYy WJIM 3HAKU OT/IMYHS,
KaK 3TO IPUHATO B MeX/[yHAPOAHBIX KOHQJIMKTAX C y4aCTHEM IroCyZjapCTBEHHBIX BOOPYKEHHBIX
CUJI. BMecTo 3TOro y4aCTHUKHU MbITAIOTCA CKPLITbCA Cpefy IPpaXKJaHCKOI'0 HaceJeHUsd, U UX
UJEeHTUQULHUPYIOT N0 MOBEAEHUI0 WM Y4aCTHUIO B BOEHHBIX JEeUCTBUAX. ITO NpeACTaBJIAET
0Cco6yI0 Mpo6JieMy NPHU PacCMOTPEHUMU NMPUMEHEHHUs aBTOHOMHBIX CUCTEM BoopykeHUs. Kak
nuuiet W. Knaccen, cymectByeT 6oJblias BepOATHOCTb TOTO, YTO MOJHOCTBIO aBTOHOMHOE
Opy>XHe He CMOXeT pasJjiMyaTb MUPHBIX JIIOJell OT HelmoCpeACTBEHHbIX YYaCTHUKOB 60€BbIX
JleICTBUH, 0COOEHHO eC/IU Noc/aeJHhe He UMeIOT BHELIHUX NIPU3HAKOB UAeHTUUKaLuu [24].
Hcxona Y3 3TOro, BO3HMKAaeT ONACHOCTb, YTO aBTOHOMHOE OpYy»KHe MOXXET HelpaBOMEpHO
aTakoBaTb HEKOMOATAHTOB, YTO IPOTUBOPEYUT NPUHLMIIAM MEXAYHAPOLHOI0 TYyMaHUTApPHOT O
npasa.

PasrpanuyeHue Mex/Jy MUPHBIM HaceJleHHEM U y4aCTHUKAMHU 60O€BBbIX JeHCTBUM MOXET
ObITb TOpPa3/o CA0XKHEee, YeM MOXKeT MOHMMAaTh MallWHa. J. BUHTep BbICKa3bIBaeT MO3ULUIO
O TOM, YTO BaXXHbIMM (aKTOpaMHU ABJIAITCA 3MOLMOHAJIbHOE COCTOSSHHE M HaMepeHUs
YeJI0BEKa, YTO NpeJCTaBJAAET CJA0XKHOCTU [/ aBTOHOMHBIX CUCTEM BOOPYXKEHUs, KOTOpbIe
ONEPUPYIOT HA OCHOBE CTPOT0 0O'bEKTUBHBIX NPUHLMIIOB [25]. CTOUT OTMETHUTH, YTO NIPUHLUI
COpa3MepHOCTH, KOTOPBIX 3alpellaeT aTaky, IPUUUHAOLMEe HENPONOPLUOHANbHbBIN yIepo
rPaXKJaHCKOMY HACEJIeHUI0, TaKXe OKas3blBaeTCd CJOXHBIM J[Jid NPOrpaMMUpPOBaHUA U
aBTOMAaTUYeCKOr0 IPMMEHEHUS B peaIbHbIX YCIOBUSAX.

J. KapasgnHuc oTMeyaeT, YTO CTOPOHHUKM aABTOHOMHBIX CHUCTEM YTBEPXKJAIOT, 4YTO
pa3paboTKU B 00J1aCTM UCKYCCTBEHHOTO HWHTeEJIJIEKTA M CaMOOOy4yeHHUs MOTYT NO3BOJIUTb
OpYHI0 COOJIIOAATh NPUHLMUIBI MeXAYHAapOJAHOIO IpaBa, HO 3TH BO3MOXXHOCTH IIOKa
elle HeJOCTAaTOYHO pa3paboTaHbl M peasu3oBaHbl [26]. KpoMe Toro, BOmpochbl 3THKHU U
co6JI0/leHHs NPaB YyesJ0BeKa OCTAIOTCA aKTya/IbHbIMH, U UX IPUHATHE JJOJKHO OCTABaTbCA B
chepe 4es1I0BEUYECKOTO CY>K/IeHHS1, 0COOEHHO B He3allJIaHUPOBAHHBIX U CJI0XKHBIX CUTYaLUSAX HA
noJie 60s.

TakumM o06pa3oM, BHeJpeHHe AaBTOHOMHBIX CHCTEM BOODPYKEHUSI MOApa3yMeBaeT
C/I0KHble 3TUYECKHe U HpHUAUYeCKHe BOIIPOChl, CBA3aHHbIe C pas3JIMYeHUeM Mexay
3aKOHHBIMU U HE3aKOHHBIMHU LieJISIMU, a TaKXKe C COOJII0JeHheM NMPUHLMIIA COPAa3MEPHOCTH.
OTHOCUTE/IbHO HbIHELIHEr0 YPOBHS Pa3BUTHA TEXHOJIOTWHM, MallMHBI He 00/1afjal0T TeMH
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XapaKTepUCTUKaMH, KOTOpble MOTYT rapaHTUPOBATh CIIPaBe/JUBOCTb U IPAaBOMEPHOCTb UX
JleCTBUH, KaK 3TO MOXKET JieJIaTh YesIoBeK. BblllenepeyuncieHHOE 03BOJISET C/eJIaTh BbIBOJ,
0 TOM, YTO NMPUMEHEHHE MOJHOCTbI0 aBTOHOMHBIX CHCTEM BOOPYKEHUS MOXEeT HapyllaTb
HOPMBbI MeX/AyHapoAHoro npasa. Hecnoco6HOCTb TaKoOro opy:us co6JI0JaTh HMPUHLUIBI
MeX/IyHapOoJHOTO I'YMaHUTApPHOr'0 MpaBa MU HOPMbI NpaB 4yesJOoBeKa MOJAPbIBAET NPABOBYIO
3alIUTY U YTPOKaeT IPaK/AaHCKUM JIMI[AM BO BpeMs BOOPY>KEHHOT0 KOH(JIUKTA.

[l OpHMeHeHUsT HOPM MEXAYHapoJAHOHW OTBETCTBEHHOCTH IOMHMO CaMOTo
IPOTHUBONPABHOIO lesIHUS, TPeOYyeTCss HaIMUMe CyO'beKTa, IPUBJIEKAEMOI0 KOTBETCTBEHHOCTH.
Boopy>keHHbI KOHQJIUKT BBINOJIHAET ABe QYHKLMU: NpeJOoTBpalleHne Oyayuiero yuepba
IPaXK/1aHCKOMY HaceJIEHUIO U NpeJioCTaBJeHre KOMIeHCalluK KepTBaM HanajeHus. OHaKo
IpY HCNOJIb30BAaHUM MOJIHOCTbIO aBTOHOMHOTO OPYXHSI BO3HHMKAeT BONPOC O TOM, KOIO
c/lelyeT CYMTATh OTBETCTBEHHBIM 3a IPUYMHEHUE Bpesia. Bo3MoXKHbIe BAPUAHTHI BKJIIOYAIOT
rocy/lapCcTBO, IPOrPaMMUCTOB, MPOU3BOUTEIS], BOEHHbIX KOMAaH/MPOB U JaXKe caMy CUCTEMY
BOOPYKEHHS.

OTBETCTBEHHOCTb BOOPY>KEHHOTO KOH(QJIMKTA, CBA3aHHAs C aBTOHOMHbIMH CHUCTE€MaMH,
SIBJISIETCSl CJIOKHBIM U CHOPHBIM BomnpocoM. Hanbosiee pacnpocTpaHeHHOM TOYKOW 3peHUst
SIBJISIETCS NpHUBJIeYEeHHE K OTBETCTBEHHOCTH JIMI, OTBeYaKIHUX 3a NpOrpaMMHpOBaHHUE
cucTeMbl BoopykeHUs1. OlHAaKO OTBETCTBEHHOCTb MOXKET 3aBHUCETh OT CTeNEeHW aBTOHOMHOCTH
cucteMsbl. Eciu cucteMa cnoco6Ha 06y4aThbCs Ha OCHOBE ONBITA U OKpY»Kalollled cpeJibl, TO OHa
MOXeT NPUHMMAThb pellleHUs], OTJIMYHbIE OT TeX, KOTOpble Npe/iCKa3blBalOT IPOrPAMMUCTHI, U
B 3TOM CJIy4yae OTBETCTBEHHOCTb IPOrPaMMUCTOB MOXKET ObITh OTPaHUYEHHOM.

[IpyuBieYeHHe K OTBETCTBEHHOCTHU NPOU3BOAUTEJIEW OPYKUS TaKKe MOXEeT OKa3aThCs
Hea$pPeKTUBHBIM U HeCHpaBeAJIMBBIM, TaK KaK OHO TpebyeT Irpak/JaHCKOTO HMCKa, KOTOPbIH
MOXeT ObITb HeJOCTYIIeH XepTBaM BOOpY:KeHHOro KoHduukTa. Kpome TOro, kommnaHuu-
IPOU3BOAUTE/IM OPYKUSI MOTYT HECTH OTBETCTBEHHOCTb TOJIbKO 3a TEXHUYECKHE OLIUOKU B
IPOU3BO/ICTBE, a He 32 IPUMEHEHHMe OPYKUs B HapylLleHUe MeXAYHapoJHOIo NpaBa.

B cBfi3u ¢ 3TUM, BBeJleHHE CTPOro OMNpejesieHHbIX OrPaHUYEHUN Ha [esTeJbHOCTb
MOJIHOCTBI0O ABTOHOMHBIX CHCTEM BOODY:KEHHs], perjaMeHTUPOBAHHBIX MeX/YHapOAHBIM
paBOM, Ipe/ICTaB/sAeTCS Hauboiee pa3yMHbIM pellleHUeM /151 IpeJ0TBpalleHus HeraTHBHbIX
NOCJeACTBUM U obecrieyeHUs1 COOGJIIOJEHWS NpaBWJ M MNPUHLUIOB MeX/yHAapOJHOTO
rYMaHUTaApHOIO NpaBa.

BbIBOABI

JlaHHOe uccie/joBaHHe ObLIO MPOBEAEHO [Jis1 OmNpejesieHUs] 3TUUYECKHX 0COOEHHOCTeH
¥ M3y4YeHHs acleKTa OTBETCTBEHHOCTU B KOHTEKCTE HCII0Jb30BaHUSA HCKYCCTBEHHOTO
MHTEJIJIEKTA B BOOPY>KEHHbIX KOH(PJIHUKTAX BCOOTBETCTBUHU C MEX/AYHAPOJHBIM I'YMaHUTAPHbIM
NpaBoOM. BblJIM pacCMOTpeEHBI 3aKOHOJaTe/IbHbIE aKThl HA HALLMOHAJIbHOM Y MeX/YHapOJHOM
YPOBHE, KOTOpble perJIaMEHTUPYIOT MCIOJb30BaHUE MCKYCCTBEHHOTO MHTEJJIEKTa B
BOOPY>KEHHbIX KOHQJIUKTAX.

Tak, 6b111 ocyiecTBieH aHaau3 Konctutyuuu Pecnybsiuku Kasaxcras, Pemenuss Konctu-
TyuuoHHoro coBeta Pecnybsuku Kaszaxctan N26, [locrtaHoBsieHusi KoHCTUTYLMOHHOrO
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CoBeta Ne3 ot 2015 rojga. bbjio 0TMe4YeHO, UTO AaHHblE aKThl UMEIOT BaKHble MPABOBbIE
nocaefctBUd. 06yCJI0BIEHO 3TO TE€M, UTO B CJIydyae NPU3HAHUSA UCII0JIb30BaHUSA aBTOHOMHOTIO
Opy>kMsl 3aKOHHBIM U OOOCHOBaHHBIM, TOCYAAPCTBO MOXET OTKa3aTbC OT MNPUMEHEHUS
COOTBETCTBYIOLIEH HOPMBI, €CJIM OHA OyJeT CYUTATbCA Hapyllawolleld NpaBa U CBOOOABI
rpakJaH.

BblIM ucciie0BaHbl HOPMBI MeXAyHApOAHBIX JOKTPUH. B nepByto odepeb, 3T0 KoHBeHIusA
0 3alpelleHUH WM OTPaHUYEHUM NMPUMEHEHHUS OlNpeJesieHHbIX BU/A0B OOBIYHOTO OPYXXHUS,
KOTOpble MOTYT NPUYUHATH 4Ype3MepHble NOBPEXJEeHUs HWJIW HMeTb Heu3bupaTesbHOe
JleyicTBUe. BblJIO BbIZle/IeHO, YTO OCHOBHAdA Liesib KOHBEHIMM 3aKJI4YaeTcda B 3alpeTe WU
OTpaHUYEHHUH HCIOJIb30BAHUSA ONpeJie/IeHHBIX BUJOB OPYXKHf, KOTOpPble MOTYT NPUYUHHUTD
ype3MepHble WJM HeOoNpaBJaHHble CTPaJlaHWs BOEHHOCJYKalllUM HWJIM Heu3bupaTesbHO
nopaxaTh IpaXkJaHCKUX JivLl. He MeHee BaXXHBIM AABJIIETCS TO, YTO YKa3aHHBINA aKT COAEPKUT
YeTKYI CTPYKTYpY, BCJeACTBUE Yero nosiokeHuss KoHBeHIIMU MOTYT ObITh ajlallTUPOBAHbI K
YCJIOBUAM BOOPY>KEHHbIX KOH(PJIMKTOB C UCII0JIb30BAaHWEM HOBENLIMX TEXHOJOIUM.

OcHOBHOM Np06J1eMOM B MeX/JyHapoJHOM I'YMaHUTApHOM IpaBe SIBJSETCS ONpeJesieHne
BUHOBHOT'0JIM1a BBOOPY>KEHHOM KOH(QJIMKTE C UCI10JIb30BAHUEM TEXHOJIOTUH UCKYCCTBEHHOIO
UHTeJ/JIeKTa. BciencrBue sToro O6bL1 ocCyliecTBieH aHaivu3 KeHeBCKOM KOHBEHLHUH MU
JlONIOJIHUTE/IbHBIX IPOTOKOJIOB. BblJIO 0TMeYeHO, YTO NMpU pa3paboTKe HOBBIX TEXHOJOTUH
BOOPY>KE€HUA IOPUCTBI U NOJUTHUKHU JOHKHBI BHOCUTh COOTBETCTBYIOLIME MONPABKU B 3aKOHBI,
yTOObl 00ecneYynTb HaKa3aHHWe 3a Cepbe3Hble HapylleHUs, BBICOKHE [0TroBapHUBaroLivecs
CTOpPOHBbI 00s13aHbl BBECTU B JEWCTBUE 3aKOHOJAATEJbCTBO, NpeAycMaTpuBawllee spdek-
TUBHble YroOJIOBHble HaKa3aHUs [Jid JIML, COBEPIUMBIIMX WJM NPHUKA3aBIIMX COBEPIIUTH
cepbe3Hble HAapylLIeHUd 3TOM KOHBEHIUHU. B 1aHHOM cilydae He COLepKUTCA YeTKOU HOPMBI
KacaeMo onpe/ieJleHUsI BHHOBHOU CTOPOHBI IPU MCII0JIb30BaHUHU UCKYCCTBEHHOT O MHTEJIJIEKTA.
B cBsI3M € 3TUM ObLIO NpPeAJIOKEHO pa3paboTaThb OTAENbHbIN MeX/AYHAapOAHO-IPAaBOBOM aKT,
KOTOPBIN Oy/leT perJlaMeHTUPOBATh BCe 0COOEHHOCTH U Ollpe/ie/ieHMe BUHOBHOW CTOPOHBI B
BOOPY>XeHHOM KOHQJIMKTE TaKOro poJa.
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Kapysibl KAKThIFBICTAP XKaFJaiibIHaFbl 2)KacaHAbl UHTE/JIEKTTI KO/IJaHy MOHMOTiHiHAer]
Kayankepuiiik

Angarna: 3epTTey KYpri3yliH ©3eKTiJiri acKepu TeXHOJIOTHSIAP/bIH, JlaMyblHa OaW/JIaHBICThI
oJ1ap/bl MakjaaHy YATTHIK XKoHe XaJIbIKapaJiblK Kayilci3fAikke Kayin TeHAipe/ i, OCbIFaH 6allJIaHbICThbI
XaJTbIKapaJiblK KYKbIK HOpMaJlapbIH 6y3y Kaylli koFapbl. OCbIFaH CyiieHe OThIPbIIN, MaKaJlaHbIH MaKCaThI
Kapy/bl KaKTbIFbICTAD >XaFAalblHJA >XacaHJbl UHTE/JIEKTTI KOJIJaHY MOHMOTIHIH/JE 3aHHaMaJlbIK
JOKTpPUHAFa TaJjjay >Kypridy 6osibin Ta6buiafbl. O YIIIH JIOTHKAJIBIK TaaAay, QYHKIHOHAIABIK,
Taa/ay, AeAyKIus, UHAYKIUS, GopMasib/bl-KYKbIKTBIK, JOrMaTUKAJbIK oHe 6acKa CHUSKTBI 9/icTep
KOJAAHbLIJbl. 3epTTey OapbicbiHAa KOHCTUTYLUSHBIH, epexesepiHe, KOHCTUTYyUUANBIK COTTBIH
KayJibLIapbl MEH LIelliMAepiHe TanJay }Kypri3y/i KaMTUThIH Ka3aKcTaHHBIH 3aHHaMaJbIK JJOKTPUHACHI
3epaeneni. CoHAail-aK, KapyAblH 0eJriji 6ip TypJsiepiHe ThIbIM cany TypaJybl KoHBeH1IMsHBI, KeHeBa
KOHBEHLIMSCBIH K9He OHbIH, KOCBhIMIIA XaTTaMaJapblH KOCa a/iFaHJa, KapyJbl KaKTbIFbICTapJaFbl
KYKbIKKA KaWIlbl 9peKeTTepAi 6aFasay YIUiH XaJblKapablK KYKbIK KaFUAATTapblH KOJIJaHyFa JKoHe
OY3yIIBLIBIKTAP/Ibl aHBIKTAyFa 6aca Hasap ayZapa OThIPbII, XaJbIKaPa/IblK HOPMAaTUBTIK KYKbIKTBIK
aKTijiepre Tanjay Kyprisinfi. XajablKapasblK KYKblK HOpMaJapblHa C9HKeC ayalnKepLIiJiKTi
KeliHHEeH KOJIJaHy YLUiH OChbIH/JIal 9peKeTTepre TapThLIFaH CyO'beKTiepi akKbIHAAYFa epeKIle Ha3ap
aypapbligbl. Kapysbl KaKThIFbICTapZa >KacaHJbl MHTEJJIEKTTI KOJIJJaHy epeKUIeJiKTepiH KelleHAi
peTTeyre GarFbITTAJFaH MaMaHAAHABIPbUIFAH XaJbIKAPaJ/IbIK KY>KATThl 93ipJiey UJesChl YChIHBLI/bI.
AJBIHFaH HOTHXKeJlep STUKAJIBbIK aClleKTiJiep/i ecellKe a/lyFa *KoHe KapyJibl KAKTbIFbICTAp KOHTEKCTiHe
»KacaH/Ibl MHTE/JIEKTTI NMakiJa/laHyFa 6ai/IaHbICThI YKayallKepUIUTIK MacesesepiH menyre 6aFbITTaJFaH
YCBIHBICTAp Gepy/ie MPaKTUKaJbIK MaHbI3Fa He.

TyiiH ce3aep: XaJbIKapasIbIK I'yMaHUTAPJIBIK KYKbIK, KH6eponepalusaaap, MalivHaAbIK OKBITY,
U PJIBIK TEXHOJOTUSIAP, KAPYJibl KAKTBIFBIC, XaJbIKapaJblK Kayilci3aik.

70 N23(148)/ 2024 JLH. ['ymunes amoindarel Eypaszus yammuoik yHueepcumeminiy XABAPILBICHI.

KyKblK cepusicol
ISSN: 2616-6844. elSSN: 2663-1318



OmeemcmeeHHOCMb 8 KOHMeEKCIMe NPUMEHeHUs1 UCKYCCIMBEHH020 UHMEA/1eKma 8 YC/A08USIX 800PYHCEHHBIX
KOH@AUKMO8

A. Khassanay?, A. Abylaiuly?
LZM. Narikbayev KAZGUU University
(E-mail: ‘alikhan.massatuly@gmail.com, ?a_abylaiuly@kazguu.kz)

Liability in the context of the application of artificial intelligence in armed conflicts

Abstract: The relevance of the study is determined by the fact that due to the development of military
technologies, their use becomes a threat to national and international security, in connection with which
there is a high risk of violating the norms of international law. Based on this, the purpose of the article
is to analyze the legislative doctrine in the context of the application of artificial intelligence in armed
conflicts. For this purpose, such methods as logical analysis, functional analysis, deduction, induction,
formal-legal, dogmatic and others were used. During the study, the legislative doctrine of Kazakhstan was
examined, which included conducting an analysis of the provisions of the Constitution, Regulations and
decisions of the Constitutional Court. It also analyzed international legal acts, including the Convention
on the Prohibition of Certain Weapons, the Geneva Convention and its Additional Protocols, with a
focus on identifying violations and applying the principles of international law to assess unlawful acts
in armed conflicts. Particular attention is paid to identifying the actors involved in such acts for the
subsequent application of responsibility under international law. The idea of developing a specialized
international instrument aimed at comprehensive regulation of the peculiarities of the use of artificial
intelligence in armed conflicts is put forward. The results obtained have practical significance in
providing recommendations aimed at considering ethical aspects and resolving liability issues related
to the use of artificial intelligence in the context of armed conflicts.

Keywords: international humanitarian law, cyber operations, machine learning, digital technologies,
armed conflict, international security.
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T «YHueepcumem KA3T'HOY» umeHnu M.C. Hapuk6aesa, 2. AcmaHa, Pechy6.auka KazaxcmaH
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AnHoTanus: C Hayasna 1990-x rogos KazaxcTaH akTUBHO OCYLeCTBJISET MepHI 110 NPU-
BJIEYEHHUI0 NPSIMbIX UHOCTPAHHBIX UHBECTULIMH My TeM, 3aKJII0YeHUsI Pa3HOOOpa3HbIX UHBE-
CTHULIMOHHBIX COIVIALIEHUN U NPUHATHUSA 3aKOHOAATE/bHbIX aKTOB, HallpaBJeHHbIX Ha CTHU-
MYJIMpOBaHUe JAHHOTO Mpoliecca.

B LesifiX CTUMy/JMPOBAaHUSI MHOCTPAHHOTO KalMUTasa, a TAKXKe B CBSI3U C HE0O6XOJUMO-
CThI0 YPEeryJiMpoBaHUsI HHBECTUIIMOHHBIX criopoB, B 2004 roay Pecny6snka KasaxcraH
patuduuupoBasa KoHBeH1MI0 06 yperyJMpoBaHUM HHBECTULMOHHBIX CIOPOB MEXAY Io-
CyZapCcTBaMU U rpakJaHaMU Apyrux rocyaapcts oT 18 mapta 1965 roja. BamuHrroH, 18
MapTta 1965 roga.

Kak cnenyet u3 [loctaHoBjeHus [IpaBuTteabcTBa Pecniy6auku Kazaxcran ot 15 utonis
2022 roma «06 yTBepxaeHUH KoHIeNnuyu MHBECTUIIMOHHOM MoJUTUKH Pecniy6inku Ka-
3axctaH g0 2026 rojga» (nasnee-IloctaHoBsenue) 3a nepuon 2010-2020 rooB ypoBeHb
NpPSAMbIX UHOCTPaHHBIX MHBECTULMN cocTaBua 250 mupg. gosi. CIIA.

CornacHo ganHoMy IlocTaHOBJIEHUIO, YPOBEHb MOBTOPHOIO MHBECTUPOBAHUSI HWHO-
CTPaHHOTO KanuTa/la B 9KOHOMHUKY Hallel cTtpaHbl 3a nepuog 2005-2020 rogbl octaeTcs
Ha HU3KOM ypoOBHe U cocTaBJisieT 15% npu cpegHeMupoBoM ypoBHe 30-35%.

CoszaHue 6/1arONPUSATHBIX YCJIOBUH /11 UHBECTUPOBAHUS, IOOLIPEHUE U 3all{UTaA UH-
TEpecoB UHBECTOPOB, a TaKXKe pa3paboTKa MEXaHU3MOB KOMIIEHCALIMH YOLITKOB IPH Ha-
LMOHAJMU3aL U1 UK SKCIPONPUALMU UTPAIOT KJIIOYEBYIO0 POJib B IPUBJI€YEHUH HHOCTPaH-
HBIX HHBECTHIIWH.

C y4eTOM mepcrneKTHUB MHOCTPAHHbIX UHBECTOPOB OJHUM W3 KPUTHYECKUX GaKTOPOB,
BJIMSIIOIIMX HA OLleHKY MHBECTULMOHHON NPUBJIEKAaTENbHOCTU CTPaHBI, ABJSETCS HEYBe-
peHHOCTb B 3¢ PEeKTUBHOCTHU CyAe6HON CUCTEMBI, B KOTOPOM HCIIOJIHEHHE apOUTPaKHbBIX
pelIeHUH TakKe MO/ABEPKEHO MPOLelypaM, ollpe/ie/IleHHbIM B paMKax CyleGHOM CUCTEeMBI
Pecny6sinku KazaxcraH.

B 3TOM CBSI3M O MHEHHIO aBTOpA, HAYYHOM W NMPAKTUYECKOW 3HAYUMOCTBIO JAHHOH
CTaTbH fIBJISIETCS pa3paboTKa NpeAJIOKEeHUH Mo YIy4YlleHWI0 HHBECTUILMOHHOW NIpUBJIe-
KaTeJbHOCTU IyTeM yCTpaHeHUU NPOTHUBOpPeUYri B NpaBoOBbIX aKkTax Pecny6iuku Kaszax-
CTaH IPHU yperyJupoBaHUM U paspelleHUH WHBECTUIMOHHBIX CIIOPOB B paMKax 06s3a-
TeJIbCTB, IpeycMOoTpeHHbIX B KonBeHIMu oT 18 mapTa 1965 roza.

KinioueBble c0Ba: BammHrToHCKass KOHBEHIUs, My6JUYHOE MPaBO, HHOCTPAHHBIN
WHBECTOP, MHOCTPaHHbIe UHBECTUIIMH, apOUTpax, pacta sunt servanda.
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BBeaeHue

MexayHapoZHble J0roBOpbl, paTudULMpoBaHHble Pecny6svkoi KazaxcTaH, HMeOT
NPUOPUTET Nlepes ee 3aKoHaMH [1].

Pecny6siika KasaxcTaH AJisi 3KOHOMHUYECKOTO Pa3BUTHs CTPaHbI, MOHMMas 3HAUMMOCTb
MHOCTPAHHOI0 KaluTasa, a TakKKe MPHHHMasi BO BHUMaHHWE BEePOSITHOCTb BO3HUKHOBEHMUS
MHBECTULIMOHHBIX CIOPOB paTuduiupoBasa KoHBeHIMIO 06 yperyJMpoBaHUM HHBECTH-
LUOHHBIX CIIOPOB MEX/JAY TrOoCy/lapCTBaMU M (PU3UYECKUMU WM HOPUAAYECKUMHU JIMLAMHU
JIpyTUX rocyiapcTB I. BamuHrToH, 18 MmapTta 1965 roza (fanee-BalmmmHrToHCKass KOHBEHILUS )
[2].

B cooTBeTCTBUU € TpebOBaHUAMH BeHCKOU KOHBEHIIMH O IIPaBe MeX/[yHAapO/IHbIX IOTOBOPOB
I. BeHa, 23 mas 1969 rozia Hauia cTpaHa 06s13aHa pyKOBO/ICTBOBATbCsS MPUHILIMIIOM pacta sunt
servanda, rie «Kax/blil IeMCTBYIOLIMU JOrOBOP 00s13aTesieH [Jisl ero yYaCTHUKOB U JIOJKEH
MU JJ06POCOBECTHO BbIMOJHATHCA» [3].

JlaHHOe TpeboBaHUA TaKXKe OTpaKeHO B 3akoHe Pecny6siku Kazaxctan «O MexlyHapOJHbBIX
JlOTOBOpax», Iie KaXK/AblHd [eMCTBYIOIIUN MeX/AYHApOJHBIA JIOTOBOp 06si3aTesieH K A006po-
COBECTHOMY UCIOJIHEHUIO[4].

B IloctanoBsienuu [lpaButenbctBa Pecny6suku Kasaxcran ot 15 urong 2022 roma N
482 «06 yTBepkaeHuU KoHLleNIIMY NMHBECTUIIMOHHOW MOAUTUKU Pecniybsinku KasaxctaH 0
2026 roga» (manee - Konuenmus) orMmedyeHo, 4To «KasaxcTaH ocTaeTcsl MpUBJEKATEJIbHbIM
JU1S1 IPSIMBIX UHOCTPAHHBIX WHBECTUIIMU U fIBJSETCS 0e3yCJ0BHBIM JIUAEPOM IO MPUTOKY
MHOCTPAHHbIX UHBeCTUIMH B l|eHTpasibHO-A3UaTCKOM peruoHe» [5].

B KoHuenuuu Takke ONucCaHO, YTO MPOUCXOAUT CAUCTeMaTUYeCKOe OOHOBJIEHHE MeXAY-
HApOJHBIX COIJIAIIEHWM, PETYJUPYIOLIUX WHBECTULIMOHHYI [1eATeJbHOCTb, KaCalLUXCSd B
TOM YMCJIe MHCTPYMEHTHI 10 CIIOPaM C MHOCTPaHHBIMU UHBECTOpaMH [5].

Opnako, kak ciaenyeT u3 KoHnennuu «OOJIBIIMHCTBO OTpacjed 3KOHOMHKH, KpoMe
JIOOBIBAIOLUX, UCHBITHIBAIOT AePUIUT CPeACTB [Js GUHAHCUPOBAHUS WHBECTUIMOHHBIX
npoekToB. O6 3TOM CBUJETENBCTBYIOT BBICOKMH ypOBEHb M3HOCA OCHOBHBIX CPEACTB U
HeJ0CTaTOYHas AMBepcUPUKalUs IPUBJeKaeMbIX UHBECTUIUI. YCTapeBaHHUE MO OT/leJIbHbIM
orpacaM pgocturaet 50-70 %. OCHOBHOW WHBECTULHUOHHO EMKOM OTpAC/bl0 OCTaeTCs
ropHO/00bIBaIOLIAsA IPOMBILIJIEHHOCTD, Ha J10J110 KoTopoii ¢ 2010 roga B cpeiHEM NPUXOAUTCS
34 % oT ob11ero o6'beMa HUHBECTULUI» [5].

B craTtbe «MHOCTpaHHble HWHBECTHLMHU yTeKalOT M3 KasaxcTaHa, Kak NeCcOK CKBO3b
HaJsibIlibl» OTMEYEHO, YTO Mo JaHHbIM HanuoHanbHOro 6aHka Pecny6sunku Kasaxcran ¢ 2018
HabsroaeTcsa paKT CUCTEMaTUYeCKOr0 yX0/4a MHOCTPAaHHOTO KanuTasa [6].

[To utory 2022 roma KasaxctaH okasasicsa Ha 82 MecTe B o61ieM peiTuHre U3 85 cTpaH,
corsiacHo AaHHbIM US News & World Report, riae yauTbiBasIMch YpoBeHb MPeANPUHUMATENbCTBA,
JIOCTYIIHOCTb K IpeAIIPUHUMATE/bCTBY, KAUECTBO >KU3HHU, pa3BUTHE NPAaBOBOM 6a3bl, TMOKOCTb,
collMaJibHOe 3HAY€eHHe, JIOTUCTHKA, KYJIbTypHOe BJAUsIHUE [7].

B KoHluenuuu ycTaHOBJEHBbI HaJIMYUE Yrpo3, BAUSIOIIMX Ha CHUXKEHHWE YPOBHS MpHUBJIE-
KaTeJbHOCTU [JI1 MHOCTPAHHOIO KalWTajla TaKue, KaK: CHW)KeHUe YPOBHS MHHepaJbHO-
CbIpbeBOM 6a3bl, MPOMBILULJIEHHOTO NOTEHIMala, HU3Kasi aKTUBHOCTb MHBECTOPOB, 3KOHO-
MHUYeCKHe PUCKH, KOHKYPEHI s 0 PUBJIeYeHHI0 KanuTanaa [5].
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Bonpocut ypezysuposaHusi uHeecmuyuoHHbIX cnopos medxcdy Pecnybaukoill Kazaxcmau u gpusuveckumu
uau puduveckumu auyamu dpyaux cocydapcma

Takke B KoH1leniuu oTMevyasach oCTpast HE0O6X0AMMOCTb JeUCTBUM 10 CTUMYJIUPOBAHHUIO
NPUTOKA MHOCTPAHHbIX UHBECTUILUH C 11eJIbI0 CO3JjaHUs 6J1IarONpPUSATHBIX YCIA0BUN, COOTBET-
CTBYIOILMX 0XKH/IAaHUSIM UHOCTPAHHOI0 KanuTaJja [5].

CornacHo ganHbIM SWOT-aHanv3a onvMcaHHOW B KoHIenuuu ogHUMH U3 CJabbIX CTOPOH
3pPEeKTUBHOCTH MpUBJIEUEHUE HHBECTUIUN SIBJSIOTCS HHU3KOE J[0BEpUE K CyAeOHOU
CHUCTeMeE, He[JOCTaTOYHOCTb MEpP MO CTUMYJMPOBAHHUIO U 3alllUTe HHOCTPAHHbIX UHBECTOPOB,
BbICOKHME U3/IEP>KKHU B CBSI3U C U3HOCOM MHPPACTPYKTYPHI, HEJIeNCTBEHHOEe UHBECTUILMOHHOE
3aKOHO/ATeJIbCTBO Y ACCUBHOE BOBJIeYeHHE UHBECTOPOB B MPOLiecC 3aKOHOTBOpYecTBa [5].

OCHOBBIBAsICb Ha M3JIOXKEHHBIX BbIlIe BbIBOJAX, 4 TaKXe C y4eTOM CpOKa NPUHATUSA
KoHuenuuu, aBTop NPpUXOAUT K 3aK/JIOUEHUI0 O HEOOXOJUMOCTH aKTUBHOI'O PACCMOTPEHMUS
npeJ/iCTaBJeHHONW MNpo6JieMaTUKA B CBETe HEeAOCTAaTOYHOM MNpopaboTKU. B pesysbTaTe
BO3HUKAaeT MOTPeOHOCTh B TEOPETHYECKOM UM MPAKTUYECKOM YpPEryJUpOBaHUU [AAHHbIX
BOMPOCOB C yYETOM MX aKTyaJIbHOCTH U CTENeHU U3Y4YEHHOCTH.

B aTO#1 cBA3Y, 1]eJIbI0 UCC/IeJOBAaHHUS SIBJISIETCS pa3paboTKa peKOMeHJAlUH 110 YCTPaHEHUIO
NPOTUBOpPEUYUN B 3aKOHOJATEJNbCTBE C 006s13aTe/IbCTBAMU B paMkax KoHBeHI UM 00 ypery-
JIMPOBAaHUU HWHBECTULMOHHBIX CIOPOB MEXJy ToCyJapCcTBaMM U ¢QU3UYECKMMH WJIH
IOPUJUYECKUMU JIMLIAMU JPYTUX FOCY/JapCTB, KOTOPbIE IPU IPAaBONPUMEHUTEIbHOU MPAKTUKE
MOTYT HeraTHBHO MOBJUATH Ha penyTauuu Pecnybsuku KasaxcTaH Npu HCIOJHEHUU
apOUTPaAXKHBIX pELIEeHU .

MeTo/ bl MCC/IeJOBaHHUA

B cBA3U € 3THUM, aBTOp CUYUTAET CBOEBPEMEHHBbIM B3IJIAHYTh JeTaJbHO HCCJEe[0BaTh
IpaBOBbIE ACNEKTHI [ eATEJbHOCTH UHOCTPAHHBIX UHBECTOPOB, IPUMEHSIS1 Hay4YHO-IIPaBOBOU
NOAXO/, 0 ONpeJie/IeHUI0 HHBECTULIMOHHOM NMpUBJieKaTeNbHOCTU Pecnybsinku KazaxcraH, a
TaK>Xe ee IPaBOBOE peryJupoBaHue.

CorslacHO BalIMHITOHCKOW KOHBEHLMH, ObLI C03JjaH MeX/AyHapoAHbIA LEHTP Mo
yperyJMupoBaH1I0 MHBECTULIMOHHBIX CIOPOB (Aasiee-LleHTp), rae «3amadeit LleHTpa siBasieTcs
npeaoCTaBJeHUue CTPYKTYp AJis MPUMHUPEHUS U apOUTpa)ka B CBSI3M C UHBECTULMOHHBIMU
copamu MexAy JloroBapuBawiiumucsa [ocyaapcTBaMu U pU3MYECKUMU U FOPUAUYECKUMHU
Junamu apyrux JloroBapuBawuiuxcs [locyaapcTs...» [2].

«lleHTp 06/1aaeT HOPUCAUKIIMEN Ha BCe HHBECTUIIMOHHbIE CIIOPbI MEXJAY CTPaHOU
y4acTHUL e BallMHITOHCKOM KOHBEHIIMM U WUHBECTOPOM M3 JpPYroM CTpaHbl YYaCTHHILBI,
KOTOpble MUCbMEHHO BbIPAa3W/IM COrJlacue NepefaTh PacCMOTPEHHE CIOPOB, CBSI3AHHBIX C
vHBecTULUAMU B lleHTp. [Ipu 3TOM JJaHHOE coTJlacue He MOXET ObITh OTMEHEHO CTOPOHOU
criopa B OZJHOCTOPOHHEM nopszake» [2].

BalMHI TOHCKOM KOHBEHIIMEN MpeAyCMOTPEHO, YTO «apbuTpakHoe pelieHue lleHTpa
ABJIsIeTC 0053aTe/IbHbIM [JIs YYacTHUKOB. [Ipu 3ToM cTpaHa y4yacTHMLIAa BammHrToHckomn
KOHBEHIUH [I0J>KHA IPU3HaBaTh pelieHus LleHTpa v BbINOJIHATL pHUHAHCOBbIE 06513aTENBbCTBA,
npeAyCMOTPEeHHble B pelleHWU U J00pPOCOBECTHO MCIOJIHATH, He Npuberas K NPUHLUIY
VMMYHUTETA CYBEPEHHOT0 FOCY/IapCTBa OT NPUHYAXUTEJNbHOTO UCIOJIHeHUSA. Penenus LleHTpa
VICTIOJIHAIIOTCS B COOTBETCTBUM C TPEOOBAaHUAMM 3aKOHOZATENbCTBA CTPAHbl YYaCTHUIIBI 00
MCIIOJIHUTEJIbHOM NIPOU3BO/CTBE» | 2].
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BMmecTe ¢ TeM B NpaKTHKe TOCyJapCTBEHHbIX cyoB Pecny6sinkyd KasaxcTraH umeroTcs
Clay4yau, KOTJla Ha OCHOBAaHHUM NMPOTUBOPEYUH MYyOJMYHOMY NpaBy OTKAa3bIBAlOT B BblJaue
VCIIOJIHUTEJIbHOTO JIMCTA.

Tak cornacHo noanyHkTy 1) ctaTbu 2 3akoHa Pecny6svku Kasaxcran «06 ap6utpaxe»,
«My6JMYHbIN nopsafok Pecny6sivku KasaxcTaH - 0CHOBBI NpaBoONoOps/iKa, 3aKpelJieHHble B
3aKOHOAaTeJbHbIX akTax Pecnybsuku Kazaxcran» [8].

OpHako B paboTe «IIpruMeHeHUe MOHATHUS «IYOJUYHBIN MOPSAA0K» B apOUTPaXKe» aBTOPbI
A. Kanppi6aeB, A. JIMHHUK BbICKasald OOECHOKOEHHOCTb TeM OOCTOSITE/JbCTBOM, 4YTO
cyabl Pecny6siiku KazaxcTaH HempaBUJIbHO MOHUMAIOT, UTO TaKoe MyOJHUYHBIM MOPSAOK,
COOTBETCTBEHHO OTMEHSIIOT pellleHUs1 apouTpaxen [9].

B sToii cBsA3W, comtacHO KoHLenuuWu y MHOCTPaHHBIX WHBECTOPOB, cPopMHpOBaJCH
HU3KHU yPOBEHbB JJ0BepUs K Cy[eOHOM CUCTeMe, B CBSI3U C OTCYTCTBUEM MOJUTHUKHU 110 3alUTE
¥ NpPOJBWKEHHUI0 BHEIIHWX HWHBECTHUIMH, a TaKXe HeCOBepUIeHCTBAa 3aKOHOAATEeJbCTBA,
peryjupymoliue 1essTeJbHOCTh MHOCTPAHHbIX MHBECTOPOB [5].

06cyxaeHue

B cooTBeTcTBUU ¢ KoHIlenMel CUJIbHBIMU CTOPOHAMHU, BJAUSIOIMMMU HA 3P PEKTUBHOCTD
npuUBJeYeHUs] UHBeCTUIMU Pecny6sivku KazaxcTaH SIBJASIOTCA  «IMOBbIIIEHHOE BHUMaHUE
CO CTOpPOHBI TOCYyAApCTBa K BONPOCY NpPHUBJIEYEHUS HWHBECTHULMU B paMKax peajnu3yeMou
roCyJapCTBEHHOW MOJUTHUKHU, 6JIarONPUSATHBIN [1€JI0BOM KJIHMMAT, BbICOKasi UHBECTULMOHHAs
NPUBJIEKATEJbHOCTb CTPAHbI BCJIEJCTBHUE 00/1aZlaHUsI 3HAUMTEJIbHONU MUHEPAJIbHO-ChIPbeBOM
6a30#, BbIrOAHOe Treorpaduueckoe mnoJokeHHWe KazaxcTaHa ¢ JOCTYNOM K KpPYNHbIM
notpebuTesbckuM pbiHKaM EAJC, LlenTpanbHout A3uun, Kutasa u UHAUU, HaJIMYhe CUCTEMBbI
WHCTUTYTOB pa3BUTHS, HANpaBJEeHHBbIX HaA COAENCTBHE NPUBJEYEHHUID HWHBECTULMUU B
3KOHOMUKY CTpaHbI» [5].

BmecTe ¢ TeM Nn0 MHEHHUI0O MHBECTOPOB CJAaObIMKM CTOPOHAMHM, BJMSIOIIMMU Ha HWHBEC-
TUIUOHHYIO MPUBJIEKATEJNbHOCTh, SIBJSIETCS «HEJOBEPUE K TOCY/lapCTBEHHOW CyJe6HOU
cucteMe, He3(Qp(PEKTUBHOCTb TOCY/JapPCTBEHHBIX WHBECTUIMH, MeXBeJOMCTBEHHOE B3au-
MOJIEMUCTBUE TOCY/lapCTBEHHBbIX OpPraHoB, HWHGQOPMAaLlMOHHAs MNOAJEPKKA HHBECTOPOB,
OTCYTCTBHE MOJHUTHUKH 10 3al[UTEe UHOCTPAHHBIX MHBECTOPOB, Hepa3BUTasA UHPPACTPYKTYpa,
PUCKH, CBSI3aHHbIE C BOJIATUJILHOCTBIO HALlMOHAJIbHOM BaJ/IIOThI, BONPOChI 3aKOHOATE/IbCTBA
pery/avpytolie MHBECTUIIMOHHYIO JesITeJIbHOCTb» [5].

[Ipu 3TOM B [IpeanprHUMaTe/IbCKOM KOZeKCe IIpelyCMOTPEHO, YTO:

- UHBecTopy npefocTaBJsieTcs NoJIHasA U 6e3yc/10BHas 3allUTa NpaB U UHTEPECOB.

- HBecTop MeeT NpaBo Ha BO3MellleHHe Bpeia, TIPUYMHEHHOI0 eMY B pe3yJibTaTe U3/laHU s
roCyZlapCTBEHHbIMHU OpTraHaMU aKTOB, He COOTBETCTBYIOIIMX 3aKoHaM Pecnybsivku Kazaxcrash,
a TaK»Ke He3aKOHHbBIX JIEUCTBUM (6e3/1eCTBYS ) JOPKHOCTHBIX JIUI] 3TUX OPTaHOB.

- [IpuHyauTe/NIbHOE H3bSAATHE HMYIIeCTBA HMHBecTOpa (HalMOHAJMU3alUs], PEKBU3UIUSA)
JIJ1s1 TOCYJapCTBEHHBIX HYX/, JONYCKAETCA B UCKJIKYUTENbHBIX Cy4dasx, IpeJyCMOTPEeHHbIX
3akoHaMu Pecny6snku KaszaxcraH.
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Bonpocut ypezysuposaHusi uHeecmuyuoHHbIX cnopos medxcdy Pecnybaukoill Kazaxcmau u gpusuveckumu
uau puduveckumu auyamu dpyaux cocydapcma

- [lpy HapuoHanM3aUUM HMHBECTOPY Bo3MellaroTcs Pecny6sukoi KazaxcTaH B MOJTHOM
ob6beMe YOBITKM, NPUYMHEHHble €My B pe3yJbTaTe H3JaHUS 3aKOHOJATesJbHbIX aKTOB
Pecny6iniky KazaxcTaH 0 HaljMOHa/JIU3al M.

- PexBu3unys MMyllecTBa WHBECTOpPA OCYIIECTBJISIETCS C BBINJIATOW €My PbIHOYHOU
cTouMocTH uMyuiecTBa. OLleHKa, 0 KOTOPOM COOCTBEHHUKY Oblia BO3MellleHa CTOUMOCTD
PEKBU3WPOBAHHOI'0 UMYIIECTBA, MOXKET ObITh OCIIOPEHA UM B cyfie6HOM nopszake [10].

OpHako aBTop Kamusisia MapTunu B ctatbe «Balancing Investors’ Rights with Environmental
Protection in International Investment Arbitration» (Basanc Mex/y npaBaMyu UHBECTOPOB U
OXpaHOW OKpy»Karwllel cpefbl B MeXJYHAapOAHOM HWHBECTUIIMOHHOM apOUTpake) MaTepu-
aJIbHO-IpaBOBasl 3alllUTa, NpeJocTaBJseMasl roCyJapCTBaMW HWHOCTPAaHHBIM HHBECTOpaM
B COOTBETCTBUM C MEXAYHAPOJHBIM HWHBECTHULMOHHBIM IIpaBOM, NOJABEPraeTc KpPUTHUKe
3a IWMUPOTY, Pacl/IbIBYaTOCTb U HeOolpeJeleHHOCTh. Take aBTOp OTMedaeT, YTO HeJaBHAA
apbuTpakHasi MpaKTHKa M[OKa3aja OMNAaCHOCTb HCKJYeHUS NyOJHUYHbIX HWHTEPECOB U3
MeX/1yHapOJHbIX MHBECTHULIMOHHBIX COIVIAlIEHWH, COOTBETCTBEHHO apOUTpaXKHbIe Cy[bl He
YYUTBIBAIOT yOJIMUHbIE UHTEpPeCHI rocyaapcTia [11].

B knure «International investment arbitration substantive principles» (IIpuHUUIEBI
MaTepUaJbHOTO obecrnedyeHUs] MeXAyHapOJAHOTO0 WHBECTULMOHHOIO apOuTpaka) aBTOPDI
Kamn6esnn Maknaxnas, JloypeHnc lllop, MaTelo Balinurep onucanu, 4To «BOIPOC O pasMepe
KOMIIeHCallMY, BBbIIJIAYMBAEMOM 3a HapylleHHe TOCYyAapCTBOM CBOMX MeXJyHapOAHbIX
006513aTeJIbCTB, ABJISIE€TCS OJHUM U3 HauboJiee CIOPHbIX B MEX/AYHAapoAHOM npaBe» [12].

[To MHeHMI0 aBTOPOB /I. BoHHUTYa, C. BpeBUH B NpaKTHKe 110 paCCMOTPEHUIO apOUTPAKHbBIX
CIIOPOB MHOCTpPaHHble UHBECTOpPbl B CBOEM OOJIBLIMHCTBE 0€30CHOBATEJbHO MBITAIOTCS
B3bICKATh C FOCY/IapCTB HEMOJIyYEHHYI0 NPUOBLIb B BU/l€ OTPOMHBIX KOMIeHcauuu [13].

[Ipu3TOMB3aKOHEOTOCYapCTBEHHO-YaCTHOMIIAPTHEPCTBEONpe/leJIeHO,YTOKKOMIeHC AL U
VHBECTULIMOHHBIX 3aTPaT MO NPOEKTY rOCyJapCTBEHHO-YaCTHOTO MapTHEPCTBA - JleHeKHble
BBIIJIAThI 3a CYeT OIO/PKETHBIX CPeJCTB, HallpaBJieHHble Ha BO3MelleHUe OIpe/e/IeHHOIo
06’beMa UHBECTULMOHHBIX 3aTPaT, B COOTBETCTBUHU C JJOTOBOPOM T'OCYAAapCTBEHHO-4aCTHOI'O
napTHepcTBa» [14].

BMecTe ¢ TeM B 3akoOHe 00 MCHOJHUTEJIbHOM MpousBoAcTBe Pecny6suku KasaxcraH
npeAyCMOTPEHO, YTO He JOMyCKaeTCs B3bICKAHUS CPEJCTB Ha c4yeTax [AJis KOMIIeHcalluu
MHBECTHUILIMNA COTJIACHO 3aKOHOJATEJbCTBY, B cpepe rocyAapCTBEHHO-YaCTHOTO NMapTHeEpPCTBA
[15].

B paMkax JJaHHOTr0 MCCJIelOBaHUs BbIBUTA€TCS TUIIOTE3a O HEBO3MOXXHOCTH HHOCTPAaHHOMY
MHBECTOPY, COTPYAHUYAIOIIEMY C TOCY/JapCTBEHHBIM MAapTHEPOM, OCYIECTBUTbH B3bICKAHUE
CYMMbl KOMIIEHCAllUM MWHBECTHULMOHHBIX 3aTpaT B COOTBETCTBUM C apOUTpPaKHbIM
pemieHueM lleHTpa, BcieACTBHME OrpaHUYEHUM, MPeAYCMOTPEHHBIX 3aKOHOJATEJNbCTBOM O
VCIIOJIHUTE/IbHOM [IPOU3BO/ICTBE.

Kpowme Toro, [loctanoBsenueMm IlpaButenbctBa Pecny6suku Kaszaxcrtan ot 2008 roga
Obl1 yTBEPXK/IEH MepeuyeHb CTPaTerH4ecKux 06’ beKTOB, lepeJJaHHbIX B YCTABHbIN KanuTal U
(nnn) HaxoAALUXCA B COOCTBEHHOCTH HALIMOHAJIbHBIX XOJAUHIOB U (WMJIM) HalMOHAJbHBIX
KOMIaHUU JIM60 ux apPUIMUPOBAHHBIX JIUL, @ TAKXKe WHBIX IOPUAUYECKHUX JIUL C YyYacTHEM
roCyapCTBa U CTPATErMUYECKHUX OO'BEKTOB, HAXOAAIIUXCS B COOCTBEHHOCTU HOPUJUYECKUX
v, He abPUIMUPOBAHHBIX C TOCYAAPCTBOM, GU3UUECKUX JUIL [16].
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[paxkgaHckuM KojekcoM Pecny6sinkyd KazaxcTaH mnpeaycMOTpeHO, YTO oOpeMeHeHHe
CTpaTeruyecKux HPUAAYECKUX JIML BO3MOXXHO TOJIbKO Ha OCHOBAaHUH COOTBETCTBYIOLLErO
[ToctaHoBseHUs, rfe [IpaBUTENbCTBO BblAAET pa3pellleHhe Ha OCHOBAHUU COOTBETCTBYIOLILETO
O0Tpac/aeBOro 3aK/JI0YeHUsI FOCYAapCTBEHHOT 0 OpraHa ¥ OpraHOB HallMOHa/IbHOM 6€3011aCHOCTH
Pecny6sinku KazaxcTaH corsiacHo Tpe60BaHHAM 3aKOHa O FOCYAapCTBEHHOM uMyliecTBe [17].

[Ipu Takux 06CTOATENBCTBAX /11 UHOCTPAHHOTO UHBECTOPA M0 apOUTPAKHOMY peLIEHHUI0
lleHTpa OyzeT KpaliHe 3aTPyJHUTEJNbHO HAJ0KUTh 0OpeMeHeHue IpaBaMu TPeTbUX JIML, Ha
IOpUJHUYECKOe JIMLO HaxoAdlUecs B MepeyHe CTpaTerMyecKUX OObeKTOB HAa TEPPUTOPHUHU
Pecny6siriku KazaxcraH.

KpomMme Toro, B 3akoHe 06 apbuTpaxke YyCTaHOBJIEHO TpebOBaHUe K apOUTpakaM, Iie OHU
He BIpaBe NpPU OTCYTCTBUM COIJIACHS YIIOJHOMOYEHHOrO OpraHa paccMaTpUBaThb CIOPbI C
y4acTHueM roCy[apCTBEHHbIX OPraHoB, NPeANPUSATUH, a TaKXKe Iopuandeckux Jul 50 u 6osiee
NpPOLEHTOB, IPUHAJJIeXallUX roCyAapcTBy [8].

Y aBTOpa BO3HMKaeT 3aKOHOMEPHbIM BONPOC O LieJ1ecCO0O0Pa3HOCTU AAHHOTO TpeboBaHUS
JU1s opuuueckux Jnn 50 v 60Jiee IpOLEHTOB, NPUHA//IEXKALIMX TOCYAAPCTBY, I/le B COCTaBe
OpraHoOB yNpaBJieHUs] MPUCYTCTBYIOT NpeJACTaBUTENN YIOJHOMOYEHHOTO OpraHa, KOTOpble
COIJIaCOBBIBAOT HMHBECTULMOHHbIE 00653aTe/JbCTBA U COOTBETCTBYHOILYI0 apOUTPaKHYIO
oroBopky. CsiefoBaTebHO, OYJEeT I OTCYTCTBUE COIJIaCUsl OCHOBAaHUEM [1JIS1 HEUCIIOJIHEHUS
apbuTpaxkHoro peuieHusi LleHTpa wiM oTka3e B BblJaye UCHOJHUTENBHOTO JIUCTA CYAOM
Pecny6siniku KazaxcraH.

[Ipr 3TOM BalIMHI TOHCKOW KOHBEHIIMEHN yCTAaHOBJIEHbl TPeO0OBaHUs K CTPaHaM y4acTHULAM,
rfieapouTtpaxkHoe peuieHue lleHTpa iB/sieTCs 06513aTEJIbHBIM /1715 CTOPOH CIIOpa M He OAJIexKaT
00>ka/IOBaHHI0, MCIIPAaBJIEHUIO, 32 UCK/IIOYEHHEM HEKOTOPbIX CJAy4yaeB, YCTAaHOBJEHHBIX B
JaHHou KoHBeHLMEN,

B coorBeTcTBUM ¢ uHopMauuel, mnpejcTaBieHHON LleHTpOM O HMHBECTULIMOHHOM
nosutTuke B pamkax Kondepenuuu Opranusanuu 06beguHeHHbIX Hauuii mo Toprosise
u PasButuio (UNCTAD), Pecny6svka KasaxcTaH CTOJIKHyJacb C WHULMUpOBaHHeM 19
MHBECTUILIMOHHbBIX apOUTPaKHbIX MpoleccoB [18].

M3 19 apb6buTpakHbIX pa3buUpaTesbCTB, Kacawiuuxcsa Pecny6suku KazaxctaH 7 O6bLIu
paspelleHbl B [10Jib3y TOCYAAPCTBa, 10 2 JieJia Obl/IM 3aBepllieHbl MUPOBbIMU COTJIALIEHUSIMU,
B 1 ciydyae apOUTpaKHbIM CIIOp He 3aBeplleH, a B APYyroM CyMMa KOMIIEHCAllUM OCTaeTCs
HeonpegeseHHOW. B oTHoumeHMu 8 apOUTpakHbIX CHOPOB MpeABapUTeJbHbIE CYMMBbI
BO3MellleHUs], IpeIbsABJIeHHble HHBeCTOpaMHy, cocTaBsiioT: Alhambra v. Kazakhstan - $100
musinoHoB, Aktau Petrol v. Kazakhstan - $23 musinona (cokpaieHHasi cymma ot $150
musinonoB), WWM and Carroll v. Kazakhstan - $13,7 Mmuiinona (cokpailieHHasi CyMMa OT
$1653 musinona), Stati and others v. Kazakhstan - $497 musinoHoB (cokpaliieHHasi cyMMa
ot $2631 musinona), Rumeli v. Kazakhstan - $125 musiinoHoB (cokpaiieHHasi cymma ot $458
MuIMOHOB), AIG v. Kazakhstan - $6 musinonoB (cokpaienHast cymma ot $13,5 MusiMoHa),
Biedermann v. Kazakhstan - $8,9 musinona [18].

CnenoBaTesibHO, 06011asl CyMMa, peAnoJaraeMas K B3bickaHuo ¢ Pecniy6sinku Kasaxcran
3a UCKJIIDUEHHUEM JIJaHHBIX M0 ap6utpakHomy cnopy GEM v. Kazakhstan, cocraBasiet $ 773,6
MUJIJIMOHA Jlos1apoB CIIA[18].
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Bonpocbl ypezyaupogaHusi UHBeCmMUYyUOHHbIX cnopos mexcdy Pecnybaukoli Kazaxcman u pusuveckumu
uau puduveckumu auyamu opyaux 20cydapcma

OcHoBaHUsIMU JJisT oOOpallleHUss B HWHOCTPaHHble apPOUTPAXKU SBJSIOTCA JeHCTBUSA
[IpaBuTenbcTBa Pecnyb6sinku KaszaxcraH, peuienusi cygoB Pecny6siunku Kasaxcral, sunie-
HUe MpaB Ha HCIOJIb30BaHUE HeJp, HallMOHA/IU3alUsl aKUUKA OaHKa, HEUCIOJIHEHHUE KOHT-
PaKTHBIX 003aTeJIbCTB, 3KCIpPONpUaLUs U JUKBUAALUA (PapMaleBTUYECKON KOMIIAHUH,
Heco0J1t0/leHre 00513aTeJIbCTB M0 BbIIJIaTe TapaHTHUH, HeMpaBOMepHOe B3WMaHUEe HaJsOroB
¥ ITpadoB, HAJIOX)KEHHE aHTUMOHOIOJIbHBIMU opraHamMu KazaxctaHa mtpadoB U TapudHbIX
OTpaHMYeHMH Ha UCTLOB, IpecjeZjoBaHue CO CTOPOHBI rocyfapcrBa KasaxcraH, pacTopxeHne
MHBECTULIMOHHOI'0 KOHTPAKTa roCyAapCTBOM Ha peaju3aldio U 0CBOeHUE LIMPPOBOM COTOBOU
paauoTesiedOHHOM CBSI3U HA TEPPUTOPUH CTPAHbI, 2 TAKXKE OTMEHA MPOEKTA I10 CTPOUTEIbCTBY
»KUJIOTO KoMIiekca [18].

B aToli cCBSI31 y aBTOpA JAHHOM CTaThbH BO3HUKAET BONPOC, ;06POCOBECTHO ik Pecny6/1MKoM
KazaxcTaH BbInoJIHSIET 06513aTe/IbCTBA [10 UCIIOJIHEHUIO pellieHUH UHOCTPAaHHOTO apouTpaxka’?

06CyXaeHne U pe3y/abTaThl

HecMoTpss Ha BO3HUKAlOLIMe HWHBECTULMOHHBIE CIIOPHI YIOJHOMOYEHHBIMU OpraHaMHU
Pecny6snku KasaxcTaH npefnpUHHMAKOTCA UCYEPNbIBAOIUE MepPbl M0 CTUMYJUPOBAHUIO
MHOCTpPaHHbIX MHBecTULMU. K npuMepy, ¢ Lesblo obecnedyeHUs1 COAEUCTBUSA JesTeJlbHOCTU
MHOCTPaHHBIX HUHBECTOPOB:

1. MHHUCTEpPCTBO MHOCTPAHHBIX JeJ OCYLIeCTBJSeT TOCYJapCTBEHHYIO IOALEPXKKY
WHBECTHUIHH.

2. CoBeT MHOCTpPAHHBIX UHBECTOPOB ABJIAETCH KOHCYJIbTaTUBHO-COBEIaTe/bHbIM OPraHOM
npu [Ipesaugente Pecniy6mku KazaxcraH.

3. HIIIl PK «ATamMekeH» COBMeCTHO C 3apy0eXHbIMU OpraHu3alUsIMU o0OpasyeT
JleJIOBble COBETbl U HMHble KOHCYJIbTaTMBHO-COBELIaTe/JbHble OpraHbl B COOTBETCTBHUM C
3aKoHoAaTebCTBOM Pecny6Mku KasaxcTaH v n0/10KEHUSIMU MeX/YHAapPO/HBIX J0TOBOPOB.

4. AO «HK «KAZAKH INVEST» okaspiBaeT COAeUCTBHE YCTOMYMBOMY COLMAJIBHO-3KO-
HOMMWYECKOMY pa3BuTHI0 Pecny6sinku KasaxctaH nyTeM MpuBJieYeHUS HWHOCTPAHHBIX
WHBECTULIMA B INPUOPUTETHbIE CEKTOPAa 3KOHOMHUKM M KOMILJIEKCHOIO CONPOBOXKEHUS
VHBECTULIMOHHBIX [IPOEKTOB.

5. [IpokypaTypa ocylecTB/sIeT 3allMTy U BOCCTAaHOBJIEHME NPAaB U 3aKOHHbIX UHTEPECOB
IOpUANYECKHUX JIUL].

6. MHBeCTHMLIMOHHBIH cy/i 06ecrieyrBaeT 3allMTY paB U 3aKOHHbIX UHTEPECOB UHBECTOPOB
yepes NPU3MYy 3aKOHHOCTH.

7. AAMUHHCTpPATUBHBIN cys obeclieuMBaeT ClpaBeJJiMBOe, OeCIpUCTPAaCTHOE U CBOEB-
peMeHHOe paspelleH’e aJMUHUCTPATUBHBIX Jes C LeJbld 3PPeKTUBHON 3allUThl U
BOCCTAHOBJIEHUA HApyLIEHHbIX WJIHA OCHAapUMBaeMbIX IIpaB, NpPaB U 3aKOHHBIX HWHTEPECOB
IOPUJUYECKHUX JIUL B IyOJUYHO-IPABOBbIX OTHOLIEHHUSIX.

Kpome Toro, «B 11e19X 06ecrneyeHus: BbICOKUX TeMIIOB 3KOHOMUYECKOT'0 pOCTa U peasbHOU
AuBepcuGUKALMY HALMOHAJbHOM SKOHOMMUKH MyTEM peajU3allud HWHBECTULHUOHHBIX
IPOEKTOB, pea/u3yeMbIX OTE€YeCTBEHHbIMHU W WHOCTPAaHHBIMU HMHBECTOPAMH, 3a CYET
NOBBILIEHHS] YPOBHS KOOpPAHWHALMU U KOHTPOJS [AeATEJbHOCTH MO UX 3QQPEeKTUBHOU H
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JleicTBEHHOU mojep:kke» YkaszoM [Ipesusenta Pecniy6siniku Kaszaxcran oT 4 aekabps 2023
rozaa 611 co3aad CoBeT N0 NpUBJIeUEHHUIO HHBeCTULIMKU /UHBeCTULIMOHHBbIH 11Tab [19].

BmecTe ¢ TeM, Kak ciaeayeT u3 KoHlenuu UMerTcs clabble CTOPOHbI MHBECTHUIIMOHHOU
NOJIMTUKH, KOTOPbIE MOTYT IPUBECTH K IOTEHIMAJIbHbIM YTPO3aM, COOTBETCTBEHHO HETAaTUBHO
CKaXKyTCsl HA MHBECTHUIIMOHHOM KJIMMAaTe Halllel CTPaHbI.

B cratbe aBTOphl A.K. Mbip3axaHoBa, E.M. A6GaiifenjMHOB, YIOMHWHaJU O BaXXHOCTHU
WCIIOJIHEHU M MMPUHSTBIX MEX/AYHAPOAHBIX 06513aTeNIbCTB, Ile Pecny6inka KazaxcTaH o6s13aHa
B [I0JIHOM 00'beMe BBINOJIHATD PellleHUs MeX/AYHAPOAHbIX apOUTPaXKHbIX CyA0B [20].

OTtcytcTBUe uUHPOpMALUKM 06 MCHOJHEHUU HHOCTPAHHBIX apOUTPAKHBIX pelleHUuN
Pecny6sinikoit KasaxcTaH, kak JoOOpOBOJIbHOTO, TaK U NPUHYJUTEJNbHOTO, 10 0pULIMaTbHbIM
WCTOYHUKAM, £BJsIeTCS (GaKTOPOM, KOTOPbIM MOXET HeraTHUBHO CKas3bIBaTbCd Ha
MHBECTULIMOHHOM KJjuMaTe. [lo MHEHHI0 aBTOpa, apOUTpaKHble CHOpPbI, CBS3aHHbIE C
roCyZlapCTBEHHBIMH 1€ UCTBUSIMH, 0KA3bIBAIOT OTPHUIATE/bHOE BJIUSIHHE HAa UHBECTUIIMOHHYIO
Cpe/ly,a HEBbINIOJIHEHHE UHOCTPAHHbBIX apOUTPAXKHBIX pellleHU M MOXKeT N0A0PBATh penyTalHI0
Pecny6sinky KazaxcTad kak Haje>KHOT0 MapTHepa B 06ecriedyeHuH 6€30MacHOCTH UHBECTULIU M.

Tak B 3akoHe 06 apbuTpake MNPeAyCMOTPEHO, YTO pelieHUs apOuTpaXka siBJIseTCs
006513aTeJIbHBbIM /IJisl CTOPOH HUCIOJIHEHUE KOTOPOro MPOU3BOAUTCS COIVIACHO TPebOBaHHUAM
3akoHo aTesqbCcTBa Pecny6simku Kaszaxctan. [Ipy 3ToM cyneOHble U3JIEPKKH, CBSI3aHHbIE
C MPUHYAUTEJbHbIM HCIOJHEHUEM apOUTPAKHOTO pelleHUs], BO3MEIATC BUHOBHOU
cTopoHo# [8].

B CBSI3M C BbILIEU3/I0KEHHBIM, YYUTBHIBAsI CTPATErMYECKYH) 3HAYUMOCTb HMHOCTPAHHBIX
MHBECTULIMNA [JIJI1 3KOHOMMHYECKOr0 pa3BUTUSI CTpaHbl, aBTOpP MPUXOAUT K BbIBOJY
0 HeoOXOAWMOCTU INpUBeJEeHHE B COOTBETCTBUM MPABOBbIX aKTOB K TpebOBaHUAM
paTUGUIUPOBAHHOW BalIMHITOHCKOM KOHBEHLIMU pe3yJbTaTOM KOTOPOrO CTaHeT
obecreueHue rapaHTUU 6e€30MACHOCTH MHOCTPAHHOIO KalnuTaja YU MOBbIIIEHUE penyTalnuu
Pecny6sinky KazaxcTaH B MeX/AYHAPOAHBIX peUTHHTaX.

3aKk/Il04eHue

Ob6ecneyeHre 6€30MaCHOCTM WHOCTPAHHOrO KamlWTaja MyTeM J0OPOCOBECTHOTO COOJIIO-
JleHUs1 TpeOGOBaHUN MeXyHApPOAHbIX 0053aTe/bCTB, SABJASETCS CTUMYJIOM JJis YAy4lleHUs
MHBECTULIMOHHOM NpUBJieKaTeJbHOCTH Peciybinku KasaxcraH.

B 1nesnsax UCKJOYEHUs] HETaTUBHOW NPAaBONPUMEHUTEJNbHOW MPAKTHUKU IO MUCIOJHEHHUIO
peumieHu LleHTpa, YyNOJHOMOYEHHbIM TOCYAAPCTBEHHbBIM OpraHaM HeOOXO0JWUMO MpoaHa-
JIM3UPOBATh 3aKOHOJATEJbCTBO Hallled CTpaHbl HAa MNPOTUBOpeuYMsl C BallWMHITOHCKOM
KOHBEHIIHEH.

B 3ak/ioueHUH XOTesiochb Obl MOAYEPKHYTb, UYTO CO3JaHHE OJIarONpPUATHBIX YCAOBUU
Il HWHOCTPAHHOrO KaluTaJja [JOJDKHO HayUuHATbCA C JA0OPOCOBECTHOrO HCIOJIHEHUS
MeX/YHapO/AHbIX 00513aTe/bCTB, I/le JeHCTBYIMM IpaBoM Pecny6suku KazaxcTaH Takxke
SIBJISIIOTCSI MeX/lyHapo/iHble JOTOBOPA U UHbIe 0653aTeJIbCTBA, a B CJy4yae MPOTUBOPEUYHH C
3aKOHO/IaTeJbHBIMU aKTaMHU B IPAaBONPHUMEHUTENbHOU IPAKTHUKE JO/KHBI UMETh IPUOPUTET.
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YuuTbiBasg BbILIEU3JIOKEHHOE, a TaKXe C IeJbl0 JJ0OpOCOBECTHOrO0 MCHOJIHEHUS
BallMHI TOHCKOM KOHBEHLIMM M CO3JaHUA OJIaroNpUATHBIX YCJAOBHUM JJi1 WHOCTPAHHBIX
MHBECTULIMHU 10 MHeHUI0 aBTopa [IpaBuTebcTBY Pecny6/1mku KasaxcTaH HE06X0JMMO BHECTH
M3MEeHEeHUd U [0NI0JIHEHUS B HEKOTOpPbIe 3aKOHOaTe/IbHbIe aKThl:

1. UckarounTb nofnyHKT 7) craTbu 58 3PK «06 McnosHUTEIbHOM IPOU3BO/ICTBE U CTATyCe
CyZleOHBIX UCTIOJTHUTEIEM» B YACTH UCKJIIOUEHHUS 3apeTa Ha B3bICKAaHUA CPeJCTB Ha JieHbIY,
HaxoZsluecss Ha OAHKOBCKMX CyeTax, NMpeJHa3HayeHHbIX [JIl 3a4MCJeHHUs KOMIeHCaluu
MHBECTHUIIMOHHBIX 3aTpaT B COOTBETCTBUU C 3aKOHOZJATeJbCTBOM Pecny6simkn KasaxcraH B
06J1aCTH rocylapCTBEHHO-YaCTHOTO MAapTHEPCTBA U O KOHLECCUSIX.

2. Ucknrouuth nyHKT 3 ctatbd 193-1 paxkaanckoro kogekca Pecny6svku KasaxcrtaH B
4YacTH NoJiydeHUs pelleHUs [IpaBUTesNbCTBA [JiJ11 0OpeMeHeHHs CTpaTernyecKux 060'beKTOB
IIpaBaMU TPETbUX JIULL.

3. UckatounTtb nyHKT 10 cTaTbu 8 3akoHa Pecny6sinku Kazaxctan «06 ap6uTpake», B 4acTH
HeOo6XO0ZMMOCTH MOJIyYeHUs COIVIacHUsl YIIOJIHOMOYEHHOI0 OpraHa COOTBETCTBYIOILEN OTpac/y,
Y4YUTBIBAs, YTO B OpraHax yInpaBJeHUd PUAAYECKUX JIUL, IPUCYTCTBYIOT YIIOJHOMOY€EHHbIE
JIML|A OT COOTBETCTBYIOIIUX [OCYAapCTBEHHbIX OPTAaHOB.

KoH}IMKT UHTEpECOB

JlaHHOe uccieZjoBaHWE MPOBOAUTCS B COOTBETCTBHU C 3THUYECKUMH MNPUHIMIAMH U
HopMaMH. [I0CKOJIbKY B HEM He Y4aCTBYIOT JIIOAHW WUJIU KUBOTHbIE, COIJIache He TpebyeTcs, a
MOTeHI[MaJbHble KOHPIUKTHI HHTEPECOB OTCYTCTBYIOT.

Bxiaa aBTOpOB

basap6aeB A.A. 1pu NOJTrOTOBKE CTaTbU HCCJIeA0BaJ HAYYHYI0 U YYeOHYIO JIUTEPATYpY,
a TaKXe IpPOAHAJIM3UPOBaJ OTYETBI U MaTepHaibl MEXAYHAPOAHBbIX opraHusayui. OH
omnpejesu 1ieJib U 3a/1a4u UCCIe[J0BaHHUs, a TaKXKe pa3paboTast npesJioKeHUs1 U BbIBO/bI J1JIs1
pelleHUs NOCTABJIEHHBIX 3a/a4.

KaparaeBa A.M. npoBeJa aHa/IM3 JIMTePATYPHBIX JAHHBIX, 00ecreyunsIa UCCae0BaTelbCKYI0
4acTb M yTBeP/AUJIa OKOHYATEJbHbIA BAPHUAHT CTAaThbH JJiF MyOGJIUKaLUU.
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A.A. bazap6aes?, A.M. KaparaeBa?
IM.C. Hapuk6aee amsiHdarul «KA3THY Yuusepcumemi»
2Kazaxcmau Pecny6aukacwiHbit Xoraprel Com KeHeci scanbiHdarul Com mepesiei Akademusicol
(e-mail: adilkhan.bazarbayev@gmail.com, sud.academia@mail.ru)

KaszakcTaH Pecnny6/iMKachl MeH 6acKa MeMJIEKETTEP/iH, JKeKe HeMece 3aH bl TyJIFajIapbl
apacbhIHAAFbl HHBECTULUSAJIBIK Aay/IapAbl peTTey MaceJiesiepi

Angarna: 1990 xbL1gapabiH, 6ackiHaH Gactan KaszakcTaH TypJ/ii MHBECTULMSJIBIK KeJiciMzep
’Kacacy »KoHe OCbl IMPOLECTi bIHTAJAHJABIPY VIIIH 3aHAAp KaObLIJay apKbLIbl TiKeJeH IIeTes[iK
WHBECTUIUSAIAPAbI 6eICeH i TYP/ie TapThIM KeJle .

[leTenaik KanuTaAAbl bIHTAJAHAbIPY, COHAAN-aK MHBECTULIUAJIBIK AAydap/ibl ey KaXKeTTiJIiri yiiH
Kasakcran Pecny6smkachk! 2004 xbuibl 1965 x)bLiFbl 18 Haypbi3za BamnHrronaa 6acka MeMJIeKeTTeP/IiH
YKeKe HeMece 3aH/bl TYJ/IFa/lapbIHbIH MeMJIEKETTEPI MEH »KeKe HEMeCe 3aH/Ibl TYJIFaJapbl apacblHAAFbI
WHBECTUIUSAJIBIK JlayJap/bl peTTey TypPasibl KOHBEHUUSHbI paTUdUKAIUATA/bI.

KaszakcrtaHn Pecny6sinkacel YkiMeTiHiH 2022 xblafbl 15 mingeneri «Kasakcran Pecny6inkacblHbIH
2026 xblIFa JediHri MHBECTUIUSIBIK CasiCaThIHbIH, TYKbIPbIMAAMachIH OeKiTy Typasbl» 2010-2020
KblJIJapFa apHa/IFaH Ke3eHre apHa/iFaH Kay/bICblHA COWKeC TikeJsied LIeTesiK UHBeCTULUSIAPAbIH,
nedreiti 250 musimapa AKL gostapbl Kypa/bl.

Ocn1 Kaynbira catikec, 2005-2020 xbligap Ke3eHiHge 6i34iH eniMi3iiH sSKOHOMUKAChIHA LIETeNiK
KalUTa/IJbl KAWTa MHBECTULMAIAY JeHTrell ToMeH 60JIbIN KaJbIl OThIP koHe 15%-ab1 Kypahabl, 6y
peTTe aJieMJliK opTaiia aeHreu 30-35%-ab1 Kypaibl.

WHBecTULMsAY Y1LTIH KOJIalJIbl )KaFAalaap *kacay, UHBECTOpJIapAblH MY/ JleJIepiH KoTepMeJiey XKoHe
KOpFay, COH/JIali-aK, YJITTaHAbIPY HeMece 3KCIpoNpuanusay KesiH/e WbIFbIHAAP/bl 6Tey TeTIiKTEPiH
a3ipJiey meTesiK MHBECTULMAAAPAbI TAPTYAA LIellylli peJ aTKapabl.

OcpLnaiiiia, eTeaAiK MHBEeCTOPJIApAbIH iKipiHIle, e/1iMi3/[iH UHBECTULUSIBIK TAPTHIM/IbLIBIFbIHBIH
MaceJsiepiHiH 6ipi cOT )KyleciHe ceHiMcCi3aik 60JbIN TabbLIA/bl, OHAA TOPEJIK HIelliMAepi OpbIHAAY
KaszakcTaHn Pecny6/1MKachbIHbIH, COT >KYyHeci mieH6epiH/ie Jie *Ky3ere acblpblaajbl.

ABTOpABIH MiKipiHIlle, MaKa/JIaHbIH, MPAKTUKAJIbIK MaHbI3AbLIBIFEI 1965 KbLiFbl 18 HaypbhI3gaFbl
KoHnBeH1Ms/1a K63/ie/ITeH MiH/leTTeMeJlep LieHO6epiH/ie UHBEeCTULIUSJIBIK Jayaap/bl peTTeY KaHe HIelry
ke3inge KasakcraH Pecny6/iMKacbIHBIH KYKBIKTBIK aKTiJlepiHAeri KallIbLIBIKTAp/Abl KO0 KOJIbIMEH
MHBECTUIUSAIBIK TAPThIMAbLIBIKTHI )KaKCapTy KOHiH/le YChIHbICTAp 93ipJiey 60JbIN Tabblaa/(bl.

Ty¥HiH ce3gep: BallMHITOH KOHBEHIUSCHI, KOFaMAbIK KYKbIK, LIeTeJJiK UHBECTOpP, LIeTesJiK
WHBeCTUIUAIAP, apObUTpax, pacta sunt servanda.
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Issues of settlement of investment disputes between the Republic of Kazakhstan and
individuals or legal entities of other states

Abstract: Since the early 1990s, Kazakhstan has been actively attracting foreign direct investment
(FDI), concluding various investment agreements, and enacting legislation to encourage this process.

To encourage foreign capital, as well as the need to settle investment disputes, in 2004 the Republic
of Kazakhstan ratified the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, March 18, 1965. Washington, March 18, 1965.

As follows from the Resolution of the Government of the Republic of Kazakhstan dated July 15, 2022
"On Approval of the Concept of Investment Policy of the Republic of Kazakhstan until 2026" for the
period 2010-2020 the level of foreign direct investment amounted to 250 billion USD.

According to this Resolution, the level of re-investment of foreign capital in our country's economy
for the period 2005-2020 remains at a low level of 15 percent, while the world average is 30-35 percent.

The creation of favorable investment conditions, the promotion and protection of investors' interests
and the development of mechanisms to compensate for losses in the event of nationalization or
expropriation play a key role in attracting foreign investment.

Thus, from the perspective of foreign investors, one of the problematic aspects of the country's
investment attractiveness is the lack of confidence in the judicial system, including the enforcement of
arbitration awards within the judicial system of the Republic of Kazakhstan.

Inthe opinion of the author, the practical significance of the article lies in the development of proposals
for the improvement of investment attractiveness through the elimination of contradictions in the legal
acts of the Republic of Kazakhstan in the settlement and resolution of investment disputes within the
framework of obligations under the Convention of 18 March 1965.

Keywords: Washington Convention, public law, foreign investor, foreign investment, arbitration,
pacta sunt servanda.
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Abstract: In Kazakh history, there was a tradition of solving various
conflicts in society with the help of the biys and a council of elders. These
types of government institutions were the most accessible to the people. Their
activities were based on the ideology of justice, humanity, and its ultimate goal
was to reconcile the disputing parties and lead them to peace. It was every biy’s
and elder’s sacred duty to show full justice to the disputing parties during the
settlement of the case. "The ideal of conflict is peace" was found to be one of the
main principles underlying the court of biys in nomadic Kazakh society. This, in
turn, is one of the main tasks of mediation in modern Kazakhstan.

The article attempts to identify the historical continuity of modern mediation
and two traditional institutions (the court of biys and the council of elders)
with peacemaking and reconciliation activities. A review of the writings of
various scholars and historical archive materials was made to determine the
court of biys and the activities of biys aimed at peacemaking and reconciliation.
The specifics of the activities of the ccouncil of elders, which is one of the oldest
institutions in the traditional Kazakh society, were also identified. The principal
avenues for the revitalisation and modernisation of traditional institutions in
the context of the Republic of Kazakhstan's current developmental trajectory
have been identified.
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Introduction

Relevance. The ultimate goal of every innovation in the field of law of the Republic of
Kazakhstan should be consistent with the national legal culture. We believe that taking into
account the heritage and national culture of the Kazakh people will be the basis for the correct
and effective work of those innovative institutions. One can’'t disagree with the German
philosopher Leibniz's catchphrase: "Today is the offspring of yesterday and the parent of the
future." "Old Europe has a thousand-year history," Cohn writes. Franz, - There is no point in
trying to forget it: it will affect today even in the future" [1].

In fact, it is only possible to properly understand, evaluate and weigh the present by studying
the past. The people of the past were born, brought up and raised under the influence of some
demands of life. Each legal institution is created under the influence of historical-genetic,
territorial-domestic, religious and other factors of people's life, as well as the general legal
structure of the people.

If we look at the history of any state, we can see that it has formed its own methods of conflict
resolution based on local characteristics and traditions. According to French researcher N.
Rulan, "The task of judicial justice in a traditional society is to achieve the normalization of the
disturbed social balance without resorting to predetermined norms" [2].

Mediation has been used in the USA since the second century of the 20th century, and the only
reason for its development was to resolve the conflict by reaching an agreement that satisfies
the parties equally, without taking it to court, by reconciliation. The need to adopt the Law of the
present Republic of Kazakhstan "On Mediation" [3] is also explained by the reasons mentioned
above. Mediation is a procedure for settling a dispute (conflict) between the parties with the
help of a mediator (mediators) in order to reach a mutually acceptable solution, carried out by
the voluntary agreement of the parties.

The goals of mediation are: to achieve a solution to the dispute (conflict) that satisfies the
mediation parties; reducing the level of disputes between the parties.

And the only purpose and feature of the biy’s court, which appeared several hundred years
ago, was not to escalate the dispute, but to give a fair decision to the parties' motives, to preserve
the law, to confirm it, and to maintain the peace and cooperation of the society. So, this new legal
institution is like a continuation of the Kazakh biys' court, if not for the name of mediation.

In this regard, it is important to learn the traditional Kazakh social and legal institutions -
biys' courts and institutions of elders.

The issue of considering the mediation institute in connection with the institute of biys and
the council of elders, and the mediator with the judges is relevant, because these two phenomena
have almost the same nature, features, and ultimate goal. Even the reconciliation procedures
approved by law in Kazakhstan are like a continuation of the peace-making activity of these
biys.

The goal. The goals and ideas of the Mediation Legal Institute have many features similar
to the peacemaking and reconciliation activities of the Kazakh court of biys and the council
of elders. Peace was the main goal of dance activity in Kazakh society. "The ideal of dispute -
peace” is one of the main principles underlying the court of biys in nomadic Kazakh society and
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its clear version. The purpose of the article is to determine and study the features of mediation
activity and the historical continuity of these two traditional institutions with peacemaking and
reconciliation activities.

Methodology

The article identifies the historical features of the court of biys and the council of elders in
traditional Kazakh culture as the historical origin of mediation, such as the main purpose of
calling people to reconciliation and reconciliation.

In the course of the research, many research materials on the history of Kazakh law, historical
records of Russian scholars on Kazakh law made in the 19th century, archive materials were
used.

The methodological basis of the research is the modern doctrine of jurisprudence, the
dialectical-materialist method of cognition, as well as logical, systemic-structural, real-
sociological, as well as analysis and synthesis methods.

The methodological basis of the research is the basic rules of legal science explained in
relation to the topic discussed in the article in accordance with general scientific principles and
ways of creating applied-theoretical research.

Discussion

Academician S.Z. Zimanov said that "The administration of justice in accordance with the
legislation of Kazakhstan was based on the ideology of justice, humanity and morality, and
its ultimate goal was to reconcile the disputing parties. Simplicity in the consideration of the
dispute, ensuring freedom of evidence with Justice, unlimited participation of the parties and
representatives of each of the participants in the process, attempts to reconcile the parties and
ensure compliance of court decisions with the laws of justice and logic before society, even
when severe punishment is imposed on the guilty party, formed the form and content of the
court of biys” [4].

The court of biys tried to achieve reconciliation and unity between the parties while
considering the disputes of the parties who applied to it. Focusing on maximum justice,
bringing two disputing parties to a common agreement, seeking and protecting their interests
equally was the main value of the court of biys. The main function of the court of biys was not to
compensate for the damage, but to ensure the triumph of justice.

According to tradition, before starting to consider the case in the court of biys, it was necessary
to fulfill the following conditions: 1. To present to the parties the agreement to reach a peaceful
agreement "reconciliation”; 2. Forgiveness, thereby solving the case by peaceful agreement at
the meeting. In this regard, L. Ballyuzek said that "The court of biys always tried to make the
parties successful by inviting third parties or other respectable people who are not involved in
the case. The goal was to make Kazakhs friends with each other, besides, life itself consists of
mutual relations, isn't it?!” [5].

In this regard, A.E. Alektorov in his scientific article called "Biys' Court - People's Court"
wrote that "Horde’s people are used to solving all domestic disputes, grievances, fights and
other disputes through the biys' court and the council of elders.

JLH. I'ymunes amouindarel Eypasus yammuoik yHusepcumeminiy XABAPIIBICHI. N23(148)/ 2024 91

KyKbik cepusicobl
ISSN: 2616-6844. elSSN: 2663-1318



M.ZH. Kalshabaeva, S.A. Sartayev, N.B. Tauyekelov

Every biy and elder considers his sacred duty to do full justice to the disputing parties during
the settlement of the case; he will calmly make a decision only after listening to all the details
of the complaints and the arguments of the vindicators. His decision shall be fully and firmly
enforced. In the court of biys, every case is resolved quietly, respectfully, without any grandeur;
raising one's voice is considered a great indecency here. That's why Kyrgyz people feel that the
judicial process and investigative procedure in our lower police instance is barbaric, and they
are very afraid of it” [6].

I. Kozlov, an eminent scientist who studied the laws of the Kazakh field, who described the
features of the judicial power of the Kazakh field, said that "always appealing to the conscience
of the disputing parties, the predominance of the spirit of reconciliation in every decision is one
of the brightest aspects of the Kyrgyz (Kazakh) court"”, the author also writes that the biys were
owners of impeccable justice and knowledge [7].

In general, the peculiarity of the judiciary according to Kazakh customary law is its democracy,
that is, the absence of punishments such as death penalty, deprivation of liberty or bodily harm,
as in the merciless laws of the "East". The resolution of all conflicts was civil-legal in nature, that
is, in the form of property and non-property responsibility. This is the peculiarity of Kazakh
customary law.

The court of biys is the rule of an individual biy or a village elder, the appeal to power is the
ruling with the participation of one or more biys, two to eight elders, the highest level is the
Council of Biys. The Council of Biys consisted of 6 to 24 judges and was convened to resolve
inter-clan, inter-tribal, and inter-ethnic disputes. The court of biys was open, public and popular.
Decisions and verdicts issued by the biys had to be approved and appreciated by the people. The
consent of the people was considered as a guarantee of the execution of the biy's decision.

The court of biys was implemented by the biys. Biys are connoisseurs and interpreters of
customary law, mediators and orators. Biy is an independent third party called upon to assist
disputants, but has no coercive (physical) power.

In Kazakh law, a number of rules defining the status of a biy are described by the short
version of the rules: "A fair biy has no relatives, an unfair biy has no conscience ", "If the biy
is biased towards his close people, the biy will be beaten by God". An important feature of the
court of biys is its spirituality, i.e., they pay attention to the spiritual content of the case they
are considering, and are always guided by moral principles. "Rich keeps cattle, biy keeps the
conscience" was in the minds of the people. Achieving truth and justice was considered the main
and ultimate goal of the biys' court. The form and nature of the court of biys is the simplicity of
considering the dispute, the existence of judicial justice and freedom of evidence, the possibility
of the representatives of the parties to the dispute and other participants to participate in the
case, trying to reconcile the parties to the dispute, and the justice of the biy's decisions. The
following argument can be made for it:

The biy from the tribe naiman called Saryshuash came to the tribe argyn to dispute the
price. The reason for the price dispute was that the argyns had taken more than a hundred
horses as hostages from the naiman country. The owner of that horse, the only son of a rich
man, chased his horse to Aldabergen who was from naiman country, and it turned out that he
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had chickenpox. He died of chickenpox among argyns. Naimans took his remains to their own
country and buried them.

Next year, naimans will come and dispute the price. At that time, according to the old Kazakh
law, a mediator was hired from neighboring countries to reach peace. That's why the boy called
Zhobalai from the tribe kerei was called to be the biy.

The biy Saryshuash demanded the price of three people from Aidabol argyn. Aidabol said to
him "I will pay the kun(payment for blood in the form of a material fine) of one person, but I will
not pay the kun of three people.”

Then Saryshuash said “No, if you come to justice, you are a real thief, why did you take my
horse when you had no money? Chasing that horse, naiman Aldabergen died of chickenpox.
That's why I insist that you pay the kun of three people.”

“Hey, Aidabol, human beings save their lives with conscience and justice. Will you step over
your conscience, will you come to justice?” asked Saryshuash biy.

After that, both Aidabol and Saryshuash put in a middleman to come to one solution. The
authority of Zholabai, the boy from the tribe kerei said “Let it be as Saryshuash biy said. Aidabol
will have to pay the kun of three people. The kun of one man is 50 cattle. So, Aidabol will pay 150
kun of cattle. Let 50 of these be sara kun, 50 be kara kun, and 50 be dara kun.

Sara kun is 18 aries.

Dara kun is both three-year-old camel and a four-year-old camel considered as the kun of
one camel.

Kara kun is a three of them two-year-old horse, two-year-old camel two-year-old cow
considered as the kun of one camel.”

Both sides were satisfied with this solution. The reason for this is that Saryshuash was happy
that he got the kun for three people, Aidabol was happy that he got out of the dispute with 75
camels instead of 150 camels [8]. The main essence of this story is the disagreement dispute
between the Argyn and Naiman tribes. In this dispute, we see a third party, the boy biy Zhobalai,
who helped to settle the dispute as a mediator between the two tribes.

The decision made by Zhobalai has spread from country to country and even has reached
this day.

Aswe can see, all the signs of a mediation procedure are clearly visible from the peacekeeping
activity of the biy in this one incident.

Kazakh biys were formed as an intellectual group that had a deep knowledge of customary
law in nomadic society, knew how to use it skillfully, had the ability to speak in front of the
people, and knew the history and lifestyle of the people. The court of biys tried to resolve the
case by trying to bring the disputing parties to an agreement, and also tried to eliminate abuses
of a private and public nature during the resolution of the dispute.

In order to solve such difficult goals, biys had to study in the school of wisdom of the field,
pass tests before wise elders, be sharp-minded, eloquent, and experts in Kazakh law. Only when
fully responding to these demands, the court of biys was able to establish justice and legal order
around.

In this regard, "There was a special class of biys who passed down the norms of Kazakh
law from generation to generation, and reformers, dedicated the judicial power to the unity of
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the country, and kept the ancient tradition firmly. These Kazakh biys were formed differently
from the ruling biys in the East. They were poets all in one: orators, philosophers, thinkers,
connoisseurs of customary law and its reformers, military commanders and administrators.

And biy’s attitude is that he prioritized the interests of the Kazakh people before the interests
of local clans in his work, and at the same time, they were under the control of public opinion.
The moral and legal status of Kazakh biy was reflected in the demand of the people - "Don't be a
child of your father, be a child of the nation." The famous Aiteke biy, who lived at the beginning
of the 18th century, beautifully expressed this opinion by saying, "My life is someone else's, only
death is mine," S.Z.Zimanov concluded [8].

D. Samokvasov, one of the well-known researchers who studied Kazakh law, wrote that "in the
minds of the people, the title of biy belongs only to a few who have acquired a deep knowledge
of the original customs and history of the people” [9].

According to A. Zuev, the author of the extensive article called "Kyrgyz People's Court",
"Kazakh biys were so wise and reasonable” that their court "appears as pure and true, bright
pages of the quiet life of the patriarchal life of the distant past” [10].

Sh. Ualikhanov in his "Record on judicial reform" "No one officially elects a biy and is not
officially approved by anyone.

Like poets, scientists and lawyers in Europe, theirimportance is based on personal reputation.
Shakespeare and Goethe are universally recognized as great poets, but their genius was not
based on the decrees of the government or the official election of the people.

In Kyrgyz, promotion to the title of biy does not require any official election by the people
and approval by the people's governing authority, only a Kyrgyz who has deep knowledge of
court rites combined with the art of oratory is given this honorary title. In order to receive the
title of biy, a Kyrgyz must be able to demonstrate his knowledge of law and oratory in front of
the people. Rumors about such people quickly spread throughout the field, and their names
become known to all and sundry. In this way, the title of the dance becomes like a patent for
judicial and legal practice. "The children of persons bearing the title of biy, having extensive
legal experience, usually inherit a lot of knowledge, as well as the title of their fathers" [11].

L.F. Balluzek "judge duty is assigned to the so-called biys. This title belongs only to the person
who has deep knowledge of the folk customs and historical legends, including the natural mind
and the art of eloquence. Only the combination of these natural abilities and their acquired
knowledge is worthy of the reputation of a biy, or in other words, biy is a living genealogy of the
people, a lawyer or a legislator" [5].

Further, L. D. Andre said, "All cases requiring a court in the Horde are mainly carried out
by biys as the main representatives of people's rights. Natural intelligence, experience and
exceptional inner qualities combined with exemplary openness are considered to be the best
qualities of a biys that gives her the right to carry this title.

Biy’s main task is to maintain peace in the village by quickly considering the complaints
and thereby stop the conflict from the beginning without allowing hostilities or disputes
to drag on.” [12].

From the writings of the above-mentioned scientists, it can be understood that the main
principle of the activity of the court of biys is peacemaking and reconciliation. This is the main
idea of modern mediation activity and should be the main principle of the mediator.
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The basic content of the “Institute of Biys”, like other ruling institutions in Kazakh society,
changed after becoming a Russian colony. During this period, the influence of biys within the
society began to weaken.

A. Baitursynuly said that this feature of the court of biys is disappearing, "before the
charter was issued in 1822, the Kazakh power (court) was in itself, Kazakhs solved their own
disobedience. At that time, there were no elected biys, the dignitaries of the Kazakh people, who
were wanted by the people, were the rulers. The two sides came to the biy, and the decision of
the biy was considered fair, and there was no way to break it. Kazakh biys like this rarely came
to solution that required severe punishment. If very few of the biys came to wrong and unfair
solution on purpose, the khan tested whether their solution was right or not.

The Kazakh power was divided into higher and lower levels (instances). After the ancient
way of life and customs of the Kazakhs began to change, the people were divided into tribes, a
fragmented order lived in different places according to the convenience of the people of each
tribe, and the righteous biys that were respected by the ancient people began to decrease...
[13].

According to Ualikhanov's testimony, the Kazakh people responded to the intention of the
tsarist government to introduce a colonial court in Kazakhstan: "We already have a court of biys
and their council - the people say - and we also have all the beginnings of a conciliation court
proposed by the current Russian government.

This court - said the gathered Kyrgyz, - fully satisfies the household requirements of our
people, therefore the judiciary and the council should be left in the ancient folk form" [11].

The court of biys, despite 40 years of Russian influence, has preserved its appearance
hundreds, perhaps thousands of years ago. In view of this, neither the internal movement of the
people nor the influence of Russian institutions and laws could change its ancient and simple
form.

[f the 40-year rule of Russia, which introduced many new elements into the public life of the
Kyrgyz people, had no effect on the ancient Kyrgyz court of judges, if this court could resist the
unfavorable requirements of Russian laws (for example, the law of 1854), then it is clear that it
fully satisfies the current development of the Kyrgyz people [4].

[LA. Kozlov raised the issue of preserving the "biy’s court" in his article "Collection of
information on legal customs" [14]. There is also N.N. Maksimov among those who appreciated
the work of biys. It can be seen from his scientific works that he highly valued the role of biys.

He suggested compiling a "Compendium of Kazakh Customary Law" and expressed concern
to the royal administration that Kazakh norms and institutions were changing due to various
external influences. Most importantly, he was opposed to the application of sharia in the legal
life of Kazakhs [15].

Further, Sh. Kudaiberdiuly thought about this issue as follows: "Kazakhs do not have an old
way of power, but they have a way like a dug dirt road, but that road has been forgotten. The
reason was mostly because of the Russian law.

For example, a law about election was convenient because of a bribery and closeness to
become a biy. Every person could become a biy and said whatever came to their mouth, and
the reason was not recorded. Most of that old way is suitable for today's life. Earlier regulations
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often referred to the same line [16]. If they are checked, taken a suitable one, corrected the
disapproval of this day's life, and writen a project, there would be no such favorable way for the
Kazakhs."

Institute of Elders. Among the nomads, great social and political power fell on the main form
of self-organization - clan, tribe, union, faces. For example, although the people had private
property, they used the land only collectively. In this regard, as a result of the need to solve the
problems arising from the violation of the rights of individuals and collective rights, various
social institutions have emerged. One of such social institutions is the institution of elders,
which occupies a special place in the system of socio-political structures of traditional Kazakh
society.

The Council of Elders is an informal form of government. The origin of the Council of Elders
dates back to ancient times. For example, A.I. Trenozhkin "In Scythian feudal states, the state
apparatus consisted of the head of state and his slaves and executors, several managers or
tribal groups attached to a certain territory. They, in turn, obeyed the leaders of the tribe, saying
that the tribes were ruled by elders, and at a specially convened council they discussed such
issues of public life as relations with neighboring countries, War and truce, division of pastures,
resolution of disputes” [17]. Further, the Greek historian Lukian of Samosatsky shows the role
of the clan leaders in the Scythian society as follows: "if anyone hits someone equal to him or
knocks him to the ground or tears his clothes, the elders may impose a great punishment for
this." [18].

Chinese scientist Su Bei Hai writes in his work "History of Kazakh culture" that the foundation
of the Kazakh state consists of seven stages. Its first stage is the village. It was the main social
organization of the Kazakh nation. He said that the leader of each village is the head of the
village. The head of the village is usually an experienced person and has political authority.
His tasks are to manage the farm of his fellow villagers, to set the time of seasonal internal
migration, to settle disputes fairly, etc.

The second stage is the native land. It was made up of several villages connected by seven
ancestors. It is led by elders. The elder is a person of very high status [19]. If we take into
account that the term "elder" is used along with the words "head of the clan" and "brother of
the country”, we can understand that the elders were the rulers of the village. The elder was a
leader, a smart man, a negotiator, a spiritual educator of the country, a great mentor.

In the 18th century, the council of elders was the only traditional social institution that
organized the life of the social community. The decision of the Council of Elders had legal force.
About it, Ivan Falk said, "The existence of patriarchal-tribal life within the tribe was reflected in
the preservation of the authority of the head of the tribe - the elders [20].

In the past, older people were called elders, and they were asked for advice as a person
with a lot of life experience. They have a right to solve problems such as marriage and family,
a disagreement between close relatives, inheritance, etc." he writes [21]. Elders have a special
place in Kazakh society, because their work was enormous in ensuring the peace and unity
of the village, tribe, country, and state. The description of PP. Rumyantsev "the real rulers of
the Kazakhs are elders, biys, batyrs, and their influence went beyond the clan territory and
influenced the affairs of the entire Horde" proves the above opinion. [22]. A.I. Levshin said that
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khan himself was afraid of the clan elders among all of his relatives and always tried to live in
friendly relations with them [23].

It is known that traditional Kazakh society has a system of traditional power institutions
such as "council of clan elders"”, "council of tribal elders"”, "court of elders". The institutions
"Khan Council" and "Council of Biys", which are of special importance in the governance of the
country, originate from this council of elders. This system of power has a great importance in
various relations between the village and the tribe. The decision of the elders took an important
place in the court of biys and customary law. The biys themselves did not decide important
matters without the participation of clan elders. In this regard, based on the research conducted
by the Russian Empire in the Kazakh steppes in the first stages of the 19th century, the following
data can be given: " in each Kyrgyz horde, there is a selected biy among every of the horde.
These biys handle personal and public cases between Kyrgyz people. Several respected elders
will be invited to consider this case and the process of solving the case is related to them" [24].

N.I. Krasovsky divides nomads into three classes: officials, biys and elders who are respected
for their intelligence and honesty, and ordinary people. Among them about biys and elders, it
is said: the rights and obligations of the people are thoroughly protected by a group of people
called biys, elders. That is why this class of people is widely respected among Kyrgyz people.
Disobeying any of their orders is impossible for Kyrgyz, because it is the voice of the people. He
obeys the sultan's orders out of fear, but he does not love him.

They do not follow any order without the advice of their elders. It is described that every
word of the elder is accepted by the people as a law [25]. From this record, it can be seen that
the authority of the biys and elders was very high among the common people. It was considered
one of the traditions of the people to listen to the words of the elders and consult with them.

The council of elders was held to solve the problems arising from the internal situation of the
country. Elders of the clan used to discuss and settle the unresolved issues by consulting among
themselves.

The council of elders was held at any time depending on the problem that arose.

This is because the council of elders did not deal with the problems of the general population,
but the problems arising within the village-region and clan. In particular, they were directly
responsible for determination of the clan's spring, winter, summer, autumn pasture settlements
in the four seasons of the year, related land disputes, widow disputes in marital relations,
hostage disputes, value disputes, as well as other procedures, customs, banquets, sports games
such as horse racing and wrestling, etc. and also were responsible for planning and carrying out
events in domestic cultural and economic relations in accordance with traditions [26].

The Council of Elders was also involved in the administration of the country. The most
important issue for Kazakhs, for whom cattle breeding is the main type of economy;, is of course
the issue of land, and this is the area where there are many disputes. Therefore, the council of
elders determined the land holdings of each clan. The role of the Council of Elders was special
in the era of the establishment of the Kazakh Khanate. About this M.B. Olcott says: "Every village
had its elder, who was usually respected as an 'elder’, who protected the interests of the people
and the pastures of his village.

In order to conduct negotiations between one clan and another clan and to arbitrate mutually
disputed issues, as well as in order to organize migration and properly divide grazing lands, the
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elders used to choose a biy among them. Although the title of biy was passed down from father
to son, it was not a hereditary concept, and it was up to the elders to choose who was to be the
biy.

Within the larger community of Kazakhs, the authority of clan leaders and elders was
stronger than that of the khan [27].

The Council of Elders, like the Institute of Biys, underwent changes after becoming a Russian
colony, and its function was abolished with the establishment of the Soviet Union.

Results

The following conclusions can be drawn from the above data:

- It can be understood that the most important principle of the activity of the court of biys
and the council of elders is peacemaking and reconciliation. This is the main idea of modern
mediation service;

- In traditional Kazakh culture, Kazakhs used to resolve all quarrels, grievances, fights and
other conflicts in their homes and marriages through the court of biys and the council of elders.
Every biy and elder considered it his sacred duty to show full justice to the disputing parties
during the settlement of the case. Decisions and verdicts issued by the biys had to be approved
and appreciated by the people. The consent of the people was considered as a guarantee of the
execution of the biy's decision;

- The Council of Elders was the only traditional social institution that organized the life of
the social community. The decision of the Council of Elders had legal force. A council of elders
is held at any time depending on the issue. This is because the council of elders did not deal
with the problems of the general population, but the problems arising within the village-region
and clan, because the authority of the elders is very high among the people, it is considered
one of the traditions of the people to listen to the words of the elders and consult with them.
Therefore, in 2019, the Council of Elders was established under the Assembly of the People
of Kazakhstan. It's main objectives and tasks are as follow to help the citizens to concentrate
around the values of social harmony and unity assistance to state bodies in the prevention of
social and domestic conflicts, their resolution, as well as their post-conflict regulation; assistance
and direct participation in the implementation of ethno-mediation, the organization of dialogue
on issues of strengthening social harmony.

The Council of Elders should be considered as a political institution of great social importance;

- The form and nature of the court of biys is the simplicity of consideration of the dispute,
the existence of judicial justice and freedom of evidence, the possibility of the representatives
of the parties to the dispute and other participants to participate in the case, to try to reconcile
the parties to the dispute, and the justice of the biy's decisions. Predominance of the spirit of
reconciliation in each decision was found to be the most distinctive feature of the biys' court.
The arbitral tribunal has always tried to make the parties successful by inviting third parties
or other dignitaries; The main task of the biy was to maintain peace in the village by quickly
processing complaints and thereby stop the conflict from the beginning without allowing
hostilities or disputes to drag on.
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Currently, in order to modernize the activities of traditional biys, the Council of Biys has been
created and works as an advisory body under the akimats. Its main purpose is to organize pre-
trial and court reconciliation and help reduce the level of conflict between citizens.

In this way, the state's readiness and enthusiasm to introduce the norms of customary law
into the normative base of the country means that they can have a positive effect on the social
effectiveness and maturity of the active law.

Conclusion

With the independence of the country, a new impetus appeared in all spheres of public life,
including the state structure and legal system. And in recent years, all complex issues with
legal significance are considered in terms of the traditional thinking system. Among them, it
is important to use the unique historical experience of the Kazakh people in the development
of mediation. With the independence of the country, a new impetus appeared in all spheres of
public life, including the state structure and legal system. And in recent years, all complex issues
with legal significance are considered in terms of the traditional thinking system. Among them,
it is important to use the unique historical experience of the Kazakh people in the development
of mediation. Currently, a lot of work is being done to modernize the service of traditional biys
and the service of the council of elders.

For example, within the framework of the implementation of the pilot project "Reconciliation:
before the court, in the court” within the framework of the memorandum of cooperation between
the Supreme Court of the Republic of Kazakhstan and the Ministry of Social Development,
Councils of Biys were formed in the regions and villages of the country from the ranks of elders
and respected people who are skilled in resolving disputes on the basis of traditional "field law".
The main purpose of this Council of Biys is to organize reconciliation before the trial and in the
court, and to be the basis for maintaining peace and prosperity among citizens. The Council
of Biys has been working officially since August 2018 as an advisory body under akimats. The
reason for its creation is not only the genetic memory of the people, but also the real reason for
the development of the legal reality of modern Kazakhstan, taking into account the revival of
the institution of biys [28].

The emergence of the Council of Biys and the Council of Elders is a reflection of the historical
continuity of modern legal life with traditional legal culture.
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Busiep coTbl MeH aKcaKasgap keHeci KazakcraHaarsl MeJHalMsIHbIH, TAPUXH AJIFbIIIAPTHI
peTiHae

Angarna: Kazak TapuxbIHJa KOFaMJaFbl TYpJli KOHOJUKTUIEpAi GUJiep COThl MeH aKcaKajizap
KeHeci keMeriMeH Hienty A3CTypi 6016l BUTiK MHCTUTYTTapbIHBIH OChI TYpJiepi Xa/lbIKKa eH KaKbIHbI
601461 OUTKEHI 0J1ap/IbIH KbI3METI 911K, XaJIbIKTBIK XKoHe aJlaMePIIiJIiK U1e0JI0TUsICbIHA HeTi3 e i
’)K9HEe OHBIH TYI MaKcaThl JayJacyllbl XaKTap/bl TATyJaCTbIpy, OGiTiMrepurijikke xeTesey OOJIbII
TabbLIAbl. Op OM MeH aKcaKaJs icTi miemy 6apbIChIHAA TApThICYIIbl TapanTapfa TOJbIKTAH aJiIAiK
KepceTyai e3iHiH Kresi 60pbllIbl caHaFaH. «/lay MypaThl - 6iTiM» KellneJi Ka3ak KOFaMblH/AaFbl 6uJiep
COTBIHBIH, HeTi3iHJe *KaTKaH 6acTbl KaFuaajap/blH 6ipi 60/bin TabbLAAbL. By 63 Keseringe Kasipri
KasakcTaHjarbl MeJUalUSHbIH 6aCTbl MiHAeTTepiHiH 6ipi 60J1bIN TaObLIAbI.

Makanaza Kasipri Meauanuss MeH OCbl €Ki [JA9CTypJli HMHCTUTYTTapAblH OiTiMrepinik neH
TaTyJACThIPy KbI3METIMEH TapUXU CabaKTACTHIFbIH aHBIKTAayFa TAJ/IbIHBIC XKacalaabl. busep coTbl
MeH OuJepAiH 6iTiMrepuinik meH TaTyAacTbIpyFa OaFbITTaJfaH KbI3METiH aHBIKTAWUTBIH TYpJi
FaJIbBIMJAPAbIH >Ka36acblHA K9HE TAapUXM MyparaT MaTepuajapblHa IIoJy xacaiajbl. CoHJai-ak
Ka3aK KOoFaMbIHJaFbl exXeJJleH OUIiK MHCTUTYThIHbIH 6ipi 60J1bIN TaObLIAThIH aKcaKaljap KeHeCiHiH
KbI3METIHIH epeKuleaikTepi Ae aHbIKTajgabl. Ka3ipri yakpITTaFbl OCbl J3CTYpPJi UHCTUTYTTap/blH
YKaHFBIPTBLIY 6apbIChIH/IA aTKAPBLIBII XKAaTKAH KYMbICTapFa II0J1Y »KacaJ/ibl.

TyiiH ce3aep: Meauanus, 6iTiMrepuIiJiik, TaTy/sacy, KyH, 6uaep coTbl, OUJep KeHeci, aKkcakasjap
KeHeci, Aay-aaMai.

M.K. Kamma6aeBa?, C.A. Capraes?, H.b. Tayeke/ioB?
YHueepcumem «TypaH»,
2Kasaxckuil HOYUOHA/IbHbLIU yHUBEpcUMem umeHu anb-Papabu
(E-mail: 'manshuk.1981@mail.ru, *Spatay.Sartaev@kaznu.edu.kz, 2Nur-doit@mail.ru)

CyJ, 6UeB U COBET aKCaKaJIOB KaK HCTOpUYeCKUe NpeANnocblIKH Meguanyu B KasaxcraHe
AHHOTanusA: B Ka3axCKoOW MUCTOPHUHU CyLeCTBOBaJa TPAAULUs PellaThb pa3/iMuHble KOHPJIUKTHI B

0011leCTBe C MOMOIIbIO Cy/la 6UEB U cOBeTa cTapeUinuH. JJaHHble MHCTUTYTHI ObLJIU HauboJiee 6JIU3KU
K Hapofy. Tak Kak MX JiefTeJbHOCTb OblJla OCHOBaHA Ha W/ieqaX CIpaBe/JMBOCTH U I'YMaHHOCTH, a ee
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KOHEYHOH LeJibl0 ObLJI0O MPUMUPEHUE CIOPSALIMX CTOPOH U NMpUBeJeHUe UX K MUpY. Kaxablil 6uu u
CTapeHlIMHA CYMTaJ CBOUM CBSLIEHHBIM [I0JITOM MPOSIBUTH MOJHYI0 06'bEKTUBHOCTb K CHOPSALIUM
CTOpPOHAaM IpH paspelleHUH Aena. «/lay MmypaTsbl — 6iTiM» (Llesib pa3pelueHus cnopa - NpUMepeHUe)
SBJISIJICS. OQHWM W3 OCHOBHBIX NPUHLMIIOB, JieXKallUX B OCHOBe CyAa OHEeB KO4YeBOTO Ka3axXCKOIo
obLiecTBa. JTO, B CBOIO Ouepe/b, SIBJSIETCS OJHOM U3 IJIaBHBIX 33aa4 MeJualMd B COBpEMEHHOM
Kazaxcrane.

B craTbe npejnpuHATA NMONBITKA ONpPEAEJUTh UCTOPUYECKYIO NMPEEeMCTBEHHOCTb COBPEMEHHOM
MeJHal{U U TPAJAULHMOHHBIX HHCTUTYTOB C MMPOTBOPYECKON U NPUMUPHUTEJbHON AesATeJlbHOCThIo. C
LieJIbI0 ONpe/iesieHusl 1esiTeJIbHOCTH CyAa 6UeB, HapaBJeHHON Ha MUPOTBOPYECTBO U MPUMHUpEHUE
IIpOBeJleH aHa/IM3 TPYLOB Y4YeHbIX, 0030p UCTOPUYECKUX apXUBHBIX MaTepuaoB. Takxxe onpe/eseHbl
0COOEHHOCTH JesTeJbHOCTU COBETa CTAapeMIlWH, KOTOpPbIM SABJsSETCS OJHUM H3 JpeBHeHIIUX
UHCTUTYTOB B TaJAULHMOHHOM Ka3axCKkoM obuecTtBe. OnpejesieHbl OCHOBHble HalpaBJ/eHUs
BO3paXXJeHU U MOJepHHU3aLMUU TPaJAULMOHHBIX UHCTUTYTOB Ha COBPEMEHHOM 3Talle pa3BUTUA
Pecny6.1vku KaszaxcraH.

Kiaio4yeBble ci10Ba: Mejualys, MUPOTBOPYECTBO, IPUMUPEHUE, IEHHOCTD, CyJ, OMUEeB, COBET OUEB,
COBeT CTapeHILInH, CIIoP.
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IIpaBOBOM CTATyC Y4aCTHUKOB BOOPYKEHHbIX KOHPJIUKTOB
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AHHOTauMA: B yci0oBuAX, KOrja MUpP OXBayeH JIOKaJIbHBIMU M MOJIHOMAC-
IUTaOHBIMA BOEHHBIMHU KOHQJIMKTAMH, BONPOC, KTO MOXeT NPUBJIEKATbCA K
OTBETCTBEHHOCTH 32 BOEHHbIE NIPECTYIJIEHUH, OCTAeTCA BCe ellle aKTya/IbHBIM.
BoiiHa He MMeeT onpaBJaHUM, TaK Kak 0e3 UCKJIIUYEHUN conpsiKeHa C XKeCTo-
KOCTbI0 U HacuaneM. OlHAKO /iake B YCJIOBUSAX BOEHHbIX KOHQJIUKTOB BpaX-
Jlylollie CTOPOHBI 00513aHbl COOJIIOJJaTh MeX/AyHapo/AHble YCTAHOBJIEHUS, BO
u36exxaHre HeoNpaBJAaHHbIX )KePTB U pa3pylleHUH. B MexxiyHapogHOM ryma-
HHATApPHOM IpaBe YeTKO pa3/lesIsIloTCs JBe MoJIpHble CTOPOHbI, BOBJIEKaeMble
B BOEHHbIe J]eHCTBUSA - KOMOATaHThI U rpaxkJaHCcKue JnLa. Takoe pa3zaesieHue
He06X0AMMO JJI1 TOr0, YTOObl IOHUMATh, KTO HENOCPe/CTBEHHbIN YYaCTHHUK,
a KTO HY>K/laeTcsl B 3alllMTe B YCJIOBUSAX BOOPYKEHHbIX KOHQJIMKTOB. B 1aHHOMN
CBSI3U B CTaTbe 00JIbIIOE BHUMaHUe y/ie/seTCs UCCIe0BaHUI0 JJOKYMEHTOB,
YyCTaHABJIMBAIOLIMX CTATyCbl NPAMBIX YYaCTHUKOB BOOPYXEHHBIX KOHQJIMK-
TOB U TPaXK/JAAHCKHUX JuL. [l BCECTOPOHHEr0 MCCle0BaHUs 0003HAa4eHHOMN
npo6JieMaTUKU ObLIM NpoaHaJW3upoBaHbl KeHeBCKHe KOHBEHLUH, MPUHA-
Thle B 1949 roay u JlonosHUTebHbIE TPOTOKOJIbI K HUM 1977 roga. Ocoboe
BHUMaHMe B paboTe yzaesnseTcs [JoNoMHUTeNbHOMY NPOTOKOJY I, rae HauuIu
CBO€ pa3BUTHE OCHOBHble NoJiokeHUs ’KeHeBCKUX KOHBEHLMM, Kacaloljue-
CA 3alUTHI )KEPTB MeX/AyHAapOAHBbIX BOOPYKEHHbIX KOHQJIUKTOB. B aTux no-
KyMeHTax MeX/yHapOoJHO-NPaBOBOMY peryJMpOBaHUIO MOJBEPI/IMCh NpaBa
KOMOATaHTOB U I'PaXKJAaHCKUX JIML, a TaKXe OT[e/JIbHO PeryJmpyeTcs CTaTyc
MeIMLIMHCKOT0 NepCcoHaJ/ia U Npe/CTaBUTe el [yXOBeHCTBA B YCJIOBUAX BOEH-
HbIX KOHQpOHTaLuK. B npejcTaBieHHON paboTe OGbIIM TaKKe HUCCAe0BaHbI
MeX/IyHapo/AHble U HeMeX/[yHapo/Hble BOOPYeHHble KOH(JIUKTBI.
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BBeaeHue

C camoro 3apox/JeHUs1 LUBUJIM3alMU U N0 Cell leHb BOMHbI IPUHOCAT JIIOASAM OCPOMHbIE
paspylleHUs U HellepeJaBaeMble uesloBeyeCKUe CTpajaHud. Bce, KTO Tak WM HHaye
OKa3bIBaeTCsl B 30He BOEHHBIX JEHCTBUMN, BbIHYXK/|€Hbl NEPEHOCUTb TATOThbl U JIMILEHUS,
CBSI3aHHble C BOOPY>XeHHbIMHU KOHQpoHTauusaMu. [lopoi Liesible MOKOJIEHUS OKa3blBAKOTCS
06€e3/10/IeHHbIMH U M0/IaBJIEHHBIMU B YCJ0BUAX HelPeKpallalollerocss HAaCUJIUs U )KeCTOKOTo
obpaleHus1, 0COOEHHO, KOTZja BOWHA MUMeeT 3aTsSXKHOUM XxapaKTep JAJMHOI0 B JeCATKHU JIeT. XOTs
B TepOMYECKUX UCTOPUSAX U (UIbMAx BOOPYKeHHble NMPOTUBOCTOSIHUS POMAHTU3UPYIOTCS,
HO Te, KTO BbIHEC HA CBOMX IlJIeYaX BOEHHbIE TATOTHI, CTPAAAIOT Pa3/IMYHBIMU GoOUIMU U
INCUXUYECKUMHU pacCTPOMCTBAMM, TPeOyHUIMMHU [JJUTeJbHOro JjedeHus. Husc Menbuep
oTMeyalJl, YTO «[10CKOJIbKY BOMHA SIBJISETCS UCKIIOYUTENTbHO YeJI0BEYECKUM JIeJI0M, OHA TaKXKe
10 CBOeH cyTH GecyesioBeyHa» [1].

B laHHO¥ CBSI3UM HOPMBI MEXXAYHAPOAHOI0 ryMaHuTapHoro npasa (MI'II) 6b111 pa3paboTaHbl €
IeJIbI0 CMATYUTh, HACKOJIBKO 3TO BO3MOXHO, YeJIOBeUeCcKre CTPaZlaHUs B IEPHUO/bI BOEHHBIX
JEeNCTBUH.

B coBpeMeHHOM Mupe, e KOHQJMKTBl YAaCcTO BBIXOAAT 3a Npejesibl PaHUL], OJHOI0
rocyJlapcTBa M TJie CYILecTBYIOT HOBble, paHee He H3BeCTHble (GOpPMbl HACUJIUS, UX
MeX/JyHapo/lHOe peryJMpoBaHHe CTajJo OCTPOd Heo6x0AUMOCTbIO. [lO0CKOJIBKY 06JIMK U
IpaKTHKa COBPEMEHHOM BOMHBI Kap/JHHAJIbHO TpaHCPOPMUPYIOTCS 6J1aroapsi TEXHOJOTUSIM,
HeOO6X0AMMOCTb 00€eCHeYuThb 3alUTY TCPaKJaHCKOTO HaceJeHUsl CTAaHOBUTCS Bce GoJiee
HaCyIHOMU.

B HblHe [eHCTBYIOLIEM MeX/AyHapoJHOM IIpaBe TepPMHH «BOEHHOe MpecCTyIJIeHHhe»
MCIO0JIb3YeTCs B C/1ydasiX MacCOBOr0O UCTpebJieHud JIIoJiel, UTOo NpeAnoaraeT 3HauuTelbHOe
HapylleH’ue MeXAYHApOoJHOr0 T'YMaHUTApHOTO INpaBa, pe3y/JbTaTOM KOTOPOIo SBJISETCS
HepcoHa/bHasl yroJI0BHAsA OTBETCTBEHHOCTb.

llesblo JaHHOTO MCC/IeJOBAaHUSA SIBJSETCH aHAJU3 COBPEMEHHBIX BOEHHBIX KOHQJIUKTOB C
TOYKH 3pEHUS MEeXAYHAPOAHOI0 F'YMaHUTAPHOI'0 IpaBa, OTHOCUTEJIbHO TOTO, B KAKOU Mepe U
B KaKMX yCJIOBUSIX MOTYT CO6JII0/IaThCsl 3aKOHbBI BOMHBI U €€ IPUHIUIIbI.

MeToaos10rus

B KauecTBe MaTepHasoOB [J1s1 UCCIe0BaHUsA ObLIM BbIOPAaHbI MEXAYHAPOAHbIE JOKYMEHTHI,
peryJupymol1e NpaBujia U Clocoobl BeJeHUsI BOEHHBbIX KOHQPIUKTOB (’KeHeBCcKue KOHBEHI MU
1949 roza v ux /lonosHUTEIbHbIE IPOTOKOJIbI ). [[J11 BCECTOPOHHETO PACKPBITUSA TEMBbI, aBTOPbI
MCII0JIb30BAJIM METOZbl UCTOPUYECKOTO U CPAaBHUTEJIbHOIO aHa/lIu3a. B xozxe ucciesoBaHus
HOPM MeX/JYHapOJHOI0 TYMaHUTApPHOTO IpaBa NPHUMEHSJUCh MeTOJbl HOPMAaTHUBHOIO
aHaJiM3a U CONOCTaBJIEHUS paHee U3JJaHHbIX JOKYMEHTOB C 60Jiee NO3JHUMHU [J1s BbIsIBJIEHUS
UX OT/INYHA.

06CyXaeHne U pe3y/abTaThl

[Ipu Bcex yxKacHBIX IOC/IeACTBUAX BOUH [IJ1 YeJI0BeYeCTBa U UX OTYACTU Hellpe CKa3yeMOCTH
BOlHA MMeeT CBOM 3aKOHbl, KOTOpble 4eTKO chopmupoBaiuck B XIX Beke BcJe/CTBHE
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IIpasogoll cmamyc y4acmHuKo8 800pYHCEHHbIX KOHPAUKMO8 8 MEXCAYHAPOOHOM 2yMAHUMAPHOM npase

NepeXUThIX TJI0OAJBbHBIX BOOPY>KEHHBIX MPOTHUBOCTOSAHUN. [OPbKHUU OMNBIT MPHUBEJ K TOMY,
YTO roCyZjlapCTBa MHUpa JAOTOBOPUJIHUCH MEXJYy COOOM MOANUCAThb MepPBble MeXAYHApOJHbIe
KOHBEHI[UU MO 3allUTe OOJIbHBbIX, PAaHEHbIX, CTAPUKOB, JleTEd U B I€JOM TpPaKJaHCKOe
HaceJieHHWe, CTPaJalllUX OT BOOPYXEeHHBbIX KOHQJUKTOB. KoHcosuganus cTpaH BOKpyTr
Bompoca obecreyeHUs1 6€30MAaCHOCTHY MUPHOMY HaceJIEHUIO B YCJOBHUSIX BOWHBI MpUBEJA K
10CJIeJ0BAaTEe/IbHOMY MOSIBJIEHUIO 3HAYUMBbIX MeXK/yHapOAHbIX JOKYMEHTOB, B UM CJIe KOTOPbIX
yeTbIpe KeHeBckux KoHBeHIIMK 1949 roaa [2].

[IpakTuyecku cpasy ke nocje OKOHYaHUs BTOpor MHUpPOBOM BOMHBI YeThblpe Ha3BaHHBIX
JIOKyMeHTa CTaJi OCHOBOM JJi TOCyJapCTB MHpa B BONpPOCE YBa)KEHUS OOLeNpPUHATHIX
06bIYaeB ¥ NpaBUJI BeleHHUs BOWMH, COOJII0/IEHUE KOTOPBIX SIBUJIOCh 00513aTe/IbHBIM [IJ151 CTPaH,
NpPU3HABIIMUX 3TH JOKYMEHTHI.

OfHOBpEMEHHO C 3TUM LIMPOKOE pPAacCHpOCTPaHEHHME B MHUPOBOM COOOIECTBE MOJYYUII
TEPMUH «BOEHHbIE IPECTYIJIEHUSI», CMbICJI KOTOPOT'0 3aKJIF0UaJ/ICS B MAaCUITAOHbIX HAPYLIEHUSAX
yCJI0BUK, O00OO3HAa4eHHbIX B KOHBeHLUAX. Mex/JyHapoAHoe CyJebHOe IMpec/jeoBaHUe
3a BOUHCKHE IMpECTymJeHUus OepeT CBOe HauyaJlo B Oeclpele/leHTHbIX Ha TOT MNepPHUOJ,
HiopH6eprckoM U TOKHICKOM BOEHHBIX TpPUOYHaJax MO pe3yJbTaTaM BTopoil MuUpoBOM
BOMHBI. [lecATU/IeTUAMU M0O3XKe, a UMeHHO B 1990-x rojax, JaHHas NpaKTHKa MMeJsa CBOe
NpoJoJ/PKeHHe B MeX/IyHapOAHbIX TpUOYHaiaX B 6biBIIed HOrociaBuu u PyaHze, co3gaHHbIX
Opranusanuei 06 beguHeHHbIX Hanui.

B coBpeMeHHOM Mupe, r/ie BOMHbI UMelOT 3aTsxHOU xapakTep ([lanectuHa, YkpauHa),
MeX/1yHapoJHOe peryJjMpoBaHue KOH(IUKTOB HMeeT HelepeoleHMMOoe 3HauyeHue [Jis
JIIoZleH, MepMaHEeHTHO CTPaJallivMX B pe3ysbTaTe JJALLerocs HacWuIus. ITH JIIOLU MOTYT
UCIBITBIBATb NOTPEOHOCTDb B TOM, YTOOBI BCE MUPOBOE COOOI[eCTBO IPU3HAJIO UX CTATYC }KEPTB
HeclpaBeJJIUBOCTH, Jja>ke eC/IM OHU He MOTYT 0O0paTUThLCA B CYZ,. ITO TaKXKe UMeeT 3HayeHHne
JUIS1 COIAAT, YYaCTBYIOILUX B KOHPJIUKTAX, KOTOPbIE XOTAT 3HATh, YTO CPAXKAOTCS 3a MpaBoe
JleJI0 U CTIpaBeAJINBbIMU METOLAMM.

B MexJyHapoAHOM TyMaHUTAapHOM IpaBe IOJ TEPMHUHOM «BOEHHOE MPeCTYIJIEHUE,
npex/e BCero, NpU3HaeTCsd NPECTYIJIEHUEe, TO eCThb HapylleHHe 3aKOHa TaK >Ke, KaKk U B
MUpHoe BpeMs. OfHAaKO JaHHBIK BUJ, IPaBOHApPYLIEHUs yCyTryoOaseTcs ero MacliTabHOCThIO,
pa3pylIMTEJbHOCTBIO W MHOTOYHMCJEHHBIMM 4YeJIOBEYEeCKUMM KepTBaMHM. BoeHHoe
npecTyllJIeHUe NoApa3yMeBaeT epPCOHAJbHYI0 OTBETCTBEHHOCTbD JIUL, KOTOpbIE MJIAaHUPYIOT
Y OpPraHM30BbIBAIOT BOEHHbIE JeiCTBUSl, GOPMHUPYIOT 6OEBble €AUHUIBI U BOOPYKAKOT HX,
pa3pabaThIBAIOT CTPATETUI0 U TAKTUKY MepeJBUKEHUS CUJI, OTJAI0T NPECTyINHble MPHUKa3bl
U TJ. €Cld 3TU [eWCTBUA ObLIA CONpPSKEHbl C HapyUIeHWSIMM HOPM MeXJyHapoJHOro
T'YMaHUTApPHOTO IIpaBa. 3a BCEMU IPECTYIJIEHUSAMU CTOAT BIIOJIHE KOHKPETHbIE JIJH, KOTOpbIe
MOTYT GbITh NPUBJIEYEHBI K YTOJIOBHOM OTBETCTBEHHOCTU Ha MEX/YHApOJHOM YpPOBHE.

OpHako He BCce HapylleHUS 3aKOHOB HAa BOWHE SIBJISIIOTCS BOEHHBIMM NPECTYIJIEHUSMHU U
He BCe CJy4yau rubesii MUPHBIX )KUTeJiel Ha BOWHe NMPU3HAIOTCS HapyllIeHUsIMU TpeGoBaHUM
MeXJyHapOoJAHbIX JIOKyMeHTOB. bojiee TOro, npuMeHeHUe 3aKOHOB BOWHBI U MMEIOIIUXCS
MeXaHU3MOB HUX COOJII0JleHUs1 (BKJIIOYasi MeXAYHapOJHble CYAbl) 3aBHUCAT OT TOr0, Kakue
JIOTOBOPBI ¥ KAKUM T'OCYAAPCTBOM ObLIX MO/ NHCAHBI.

Ba>kHO MOHUMATh, YTO HEKOTOPbIE BOEHHbIE EUCTBUS UMEKT CEpbe3Hble MOCJE/CTBUS,
BKJIIOYasi Tubesib TPaXJAHCKOTO HacesJeHUs, HO MpPU 3TOM He SBJSITCI BOEHHBIMU
npectymieHussMyd. OHAKO Jake NPU OTCYTCTBUU HApPYILIEHUU BOEHHBIX JOTOBOPEHHOCTEHN
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0OHapoZl0BaHHWE KOJMYECTB KEPTB U HHBIX HEOOPATHUMbIX MOCJAEACTBUU [Jis BOIMOLUX
CTOPOH HeO00XOAMMO [Jis NpPHUBJEYEHUS TOCYAAPCTB K IMOJUTHUYECKOW OTBETCTBEHHOCTH
3a He0OOCHOBAHHOCTb HAHOCHMOTO yllep6a TIpaKJaHCKOMY HacCeJeHUI B YCJI0BUSAX
BOOPY>XE€HHbIX KOH(JIUKTOB.

CoBpeMeHHbIe BOOpPYKEHHbIe KOHQJIUKTbI PErYJIUPYIOTC:

e MexAyHapoAHbIM TYMaHWTApPHBIM NpPaBoOM (Tak)Ke WU3BECTHBIM KaK 3aKOHbI BOMHBI
WJIK 3aKOHBbI BOOPY>KEHHbIX KOHQJIMKTOB), KOTOPbIM PErYJUPYIOTCS JeNCTBUS TOCyapCTB
U HerocyJapCTBEHHBbIX BOOPYXXEHHBIX TIPYINUPOBOK, YYaCTBYKOUIMX B BOOPYXKEHHBIX
KOHQJIMKTAX.

e Mex/yHapOAHBIM YTOJIOBHBIM IPAaBOM, PEryJUpyLUM MeXAYHAapOAHYI0 YrOJIOBHYIO
OTBETCTBEHHOCTb OTJEJIbHBIX JIML, 3a COBeplIeHWe BOEHHOro npecrtymjeHud. Tak, B 2017
roZly no O6OBMHEHHIO B IeHOLM/Jle Ha TeppuTOpuU ObiBlel lOrociaBuu MexayHapogHBIM
TpubyHasoM OOH K N0oXkM3HEHHOMY 3aKJ/II0YEHHI0 OblJI IPUTOBOPEH CepOCKHUI KOMaHAYIOLUT
apmued Patko Miaaauy. BoeHHBIN npecTynHUK Bo3r/iaBisya B 1992-1995 ropax MaccoBble
y6uicTBa 60CHUMCKUX MyCYy/iIbMaH B MecTHOCTU Cpebpununa [3].

e Mex/lyHapOAHbIM NIPAaBOM IPaB YeJIOBEKa, PeryJIMPYIOIIUM 0653aTe/IbCTBa rocyAapcTB (a B
HEKOTOPBIX C/1y4YasiX HEroCylapCTBEHHbIX CyO'b€KTOB) 10 OTHOLIEHUIO K JIUIAM, HAaX0A UM CS
Ha UX TEPPUTOPUH UJIU NIOJ, UX OPUCAUKLIMEH.

e BHyTpeHHUMHU 3aKOHAMH rOCYZapCTB.

e /I[pyruMH MeXAyHApOAHBIMU 3aKOHAMU U COIVIALIEHUSMH, 3aKJIIOYEHHbIMU I'OCYAAPCTBOM,
XOTS UX IPUMEHEeHHEe MOXeT OT/IMYaTbCsl B BOOPY>KEHHOM KOHQJIUKTE.

MexayHapojHOe I'yYMaHHUTApHOEe NPAaBO peryJupyeT TaKhe BONPOCHI, KaK: KTO He MOXeT
ObITb OO'bEKTOM HamaJeHus; CpPeACTBAa U MeTOAbl, KOTOpble MOIYT MCHOJb30BaThCS BO
BpeMsl BeJleHUSl BOEHHBIX [IeMCTBUM (HanmpuMep, HeIpHMeHEHHE 3alpeleHHOr0 OpYyXHf);
obpalleHHe C BOEHHOIJIEHHbIMU U T.J.

B coBpeMeHHOM Mupe CyLeCTBYIOT /iBa Pa3JIMYHbIX TUIIA BOOPY>KEHHbIX KOH(YJIUKTOB:

- MexayHapoAHble BOOpYKeHHble KOHQJIMKTBI (4acTo cokpauieHHo «MBK») Mexnay
rocyfapcTBaMH.

- HemexxayHapoiHble BoopykeHHble KOHOIUKTHI («KHMBK») Mex 1y HerocyjapcTBeHHbIMU
BOOPY>X€HHbIMU TpynIaMHd M TOCYJAapCTBOM WJM MeXJy /JByMda WJIA 0OoJiee Herocy-
JlapCTBEHHBIMU BOOPYKEHHBIMU IpyNnaMu (MHOTAA Ha3blBaeMble IPaXK/JAaHCKHUMHU BOWHAMH,
BHYTPUTOCYZapCTBEHHBIMHU UJIU BHYTPEHHUMH KOHPJIMKTAMHU).

Takas rpazjanusi UMeeT 3HaUYeHUE, NOCKOJIbKY IpUMeHsieMasi paBoBasi 6a3a B OTHOILEHUU
KakK I[1epBOro, TaK M BTOPOTO pa3/iMYaeTcsd, XOTA OCHOBHble (QyHJaMeHTaJbHble IpaBUJa
OCTalTCcsA NpexxHUMU. HekoTopble KOHQJIUKTBI BKJIKYAKOT B cebs 06a THUIIAa BOOPY>KEHHbIX
KOHQJIMKTOB, KOTOpble HE0OX0AMMO KJIaCCUPULUPOBATh O0TAeAbHO. CUTYalluh BOOPYKEHHOU
OKKYyTaLM ¥, KOTZIa FOCYAAapCTBO OKKYNIMPYeT 4YaCThb UJIU BCIO TEPPUTOPHUIO PYTOro rocy1apCcTaa,
CYUTAIOTCA MEXJAYHAapOJAHbIMHM BOOPYX€HHbBIMHM KOHQJIMKTAMHM, U KOHKpEeTHble INpaBUJIa,
pery/avpytoliue 3T CUTYalUH, CYLECTBYIOT B JOTOBOpPaX U 06bIvasx [4].

MexayHapojHOe TYMaHUTapHOe IpaBO NPUMEHAEeTCA C CaMOro HayaJla B OTHOLIEHUHU
JIIO60TO BOOPY>KEHHOI'0 KOHQJIUKTA. «BOOpPY>KEHHBI KOHQJIUKT» — 3TO MeXyHapOJHbIN
IOpUJHUYECKUM TEepMHUH, OTIMYAKUIMMUCA, HO He WCKJIIYAWIUUKA Jpyrue IOJUTUYECKHe
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TEPMUHBI, TaKHe, KaK «BOMHa». TepMUH «BOWHa» MOXKET UCIT0JIb30BAThCS B Pa3/IMYHBIX CMbICJIAX,
HalpUMep: «rpaXkJaHCcKasl BOMHa», «<BOMHA C HADKOTUKAaMMU» UJIU «KBOMHA C Teppopu3MoM». OH
MOKeT BKJII0YATh UJIM He BKJII0UATh BOOPYKEHHbIA KOHPJIMKT U, C/1eJ0BaTE/IbHO, OTIPEeIATh,
NpUMEHSeTC JIM MeXJyHapoJHoe I'YMaHWTapHOe MpaBo WX HeT. CyliecTBYIOT NpaBOBble
KPUTEPHUHU JIJI51 ONIpeJie/IeHUsI HAJIMYUS WU OTCYTCTBUS BOOPYKEHHOT0 KOHPJIUKTA:

e Mexx1yHapOoiHbIY BOOPY>KEHHbIM KOHQJIUKT BO3HUKAET B pe3yJibTaTe IPUMeHEeHHs BOOPY-
YKEHHOM CHJIbl MEX/Jy CYBEepeHHbIMH rOCyAapCTBaMH (TeopeTH4YeCcKHd 3TOMY OmpejiesIeHUI0
MOXKEeT COOTBETCTBOBATbH Ja)Ke O MHOYHbIN BBICTPEJI Yepe3 roCyJapCTBEHHYIO TPaHULy ).

e CyliecTBOBaHME HEMEX/YHAPOJHOTO BOOPY>XEHHOI'0 KOHQJIMKTA 3aBUCHUT OT NPOJOJI-
KUTEJbHOCTU U MHTEHCUBHOCTM HACWJIMS, a TaKKe OPraHM3allMOHHOM CTPYKTYpbl y4acT-
BYIOLIUX BOOPY>KEHHBIX IPYyIII.

MestcdyHapodHble 800pydHceHHble KOHPAUKMbL B MeXXlyHapoJHOM 'YMaHUTapHOM IIpaBe
WCIIOJIb3YIOTCS TEPMHUHbBI: «TPaXKJAHCKOE HacesJeHHe», «KKOMOATaHTbI», «KHEKOMOATAHThI». B
TPYZAax Y4eHbIX BO BTOPOU MOJIOBUHE MPOILJIOrO CTOJIETUSI B chepe MexKAyHapOoAHOr0 MpaBa
MOXHO OBbLIO OOHApYXHUTb JeJieHHe YYaCTHUKOB BOEHHBIX JIeCTBUW Ha JiB€ KaTeropuu:
KOMOATaHTbl U HeKOMOaTaHThL. JTO ObLIO 00ycyoBJieHO CT. 3 [aarckoro moJsiokeHUst o
3aKOHax U 06bIyasx cyxonyTHo# BorMHbI 1907 roza [5] u cT. 4 111 2KeHeBckoit koHBeHLMU «06
ob6palleHnu c BoeHHOIJIeHHbIMU» 1949 roga [6]. Psp yuenbix, B yncie koTopbix Paenson L. [7],
Apuubacos U.H. [8], BaTbipb B. M. [9], /IucoBckuii B. U. [10] u Ap., K <HEKOMOOTaHTaM» OTHECJIU
JIUL, HAXOASIIMXCS Ha CJIyK0e B BOOPYKEHHbIX CUJIaX, HO He yYaCTBYIOLUX HENIOCPEACTBEHHO
B 60eBbIX J1ecTBUAX. K HUM NpUYMC/Is/IM: BOEHHBIX Bpauyel U BeCb MeJJUIIMHCKUI TepcoHaJ;
KOPPECNOHJEHTOB U pENOpPTEepOB; CJAYKUTeJIed [JyXOBEHCTBA; JIUL, OOCIyKUBAKOLIUX
BOEHHYIO U UHYIO TeXHUKY U T. J. OlHAKO C NPUHATHEM B pa3BuTHe ’KeHeBCKUX KOHBEHILIUH,
HononnutenbHoro [lpotokana 1 B 1977 roay [11], rae B n. 2, cT. 43 paeTca nofapobHoe
omnpe/ieJieHHe TEPMUHY «BOOPYKEHHbIE CHJIbI» U ONPEJIeNIAeTCS CTATYC JIMI, CBS3aHHBIX C
HUM, ObLJI NOJIOXKEH KOHel| MPaBOBOMY ObOeCleyeHUI0 TaKOT0 MOHATUS, KaK «HEKOMOATaHT».
B pe3ysibTaTe 3TOro B COBPEMEHHOM MEX/JYHapoJHOM I'YMaHUTApHOM IpaBe CYLIeCTBYIOT
JIBe OCHOBHbIE KaTerop1Hu JiUL, KOTOpble UMEIOT OTHOILEHUE K BOOPYKEHHbIM KOHQJIUKTaM:
KOMOATaHTBhI U FPaXK/AaHCKOe HaceJleHUe.

Cs10BO «KOMbGaATaHT» € GPaHIly3CKOTO sI3bIKa IEPEBOAUTCS KaK CPAXKaThCsl UJIM CPAXKaKO UM CH.
B MexZyHapoAHOM I'yMaHUTApHOM IpaBe MO/, JaHHbIM TePMHUHOM IO/ pa3yMeBaeTcs JIMLO,
KOTOpO€ MMeeT HENOCPEeACTBEHHOE OTHOLIEHHE K 60€BBIM [IeMCTBUSM B COCTaBe BOOPY>KEHHBIX
cus. OH UMeeT 0COOBIM HOPUAUYECKUH CTaTyC, yCTaHABJMWBAaeMbIH MeXAYHApOAHBIMU
JIOKyMEeHTaMH.

B yci0BUAX BOEHHBIX JEWCTBUH JIMLA, OoNpejiesisieMble B KaueCTBe KOMOATaHTa, UMEKT
IpaBoO JUKBUJWPOBATb AOCTYNHBIMHU CIIOCOOAMU U CpeACTBAaMM KOMOATaHTa CO CTOPOHBI
NpPOTUBHUKA. B 3TOM ciiyyae OH He MOXeT ObITb NpPUBJIEYEH K OTBETCTBEHHOCTH, KpOMe
KaK B TaKUX CUTYyalHUsX, KOTJJa OH UCNO0JIb3yeT 3anpelleHHble METO/Abl BeJleHHUsI BOMHBI WU
3amnpeleHHble BUJbI opyxus [12].

OkazaBmIMCh B IJIEHY y MPOTHBHUKA, KOMOATaHT oOpeTaeT CTAaTyC BOEHHOILJIEHHOTO,
c/lej0BaTeJbHO, OH MOXeT NpeOblBaTh B JaHHOM MOJIOKEHUM [0 3aBeplleHUs] BOEHHOIO
koHQrMKTa. CoBpeMeHHasi BOMHA, OCHOBAaHHasl Ha ee O0OLIeyCTaHOBJIEHHBIX 3aKOHaXx,
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OCHOBBIBAeTCS Ha NMOHSATHOM NpPUHLUIE «KOMOATAaHT MPOTUB KoMmbaTaHTa» [13]. Ho musa
TOTO, YTOObI JaHHbIM NPUHLUI COOJIIOAAJCH, €CThb HEOOXOAUMOCTb B YETKOM rpaZallui U
onpejieJieHUH, KTO NOANAJaeT B KaTerOpU KOMOATAHTOB, a KTO SIBJSETCSA TPaXKAAHCKUM
HaceJieHHWeM. TpyAHOCTb 3TOr0 BONPOCAa 3aKJK4YaeTCsd B TOM, YTO B yCJIOBUSAX peabHbIX
BOEHHbIX KOH(QJIMKTOB TpaHHUIbl, YCTAHOBJIEHHble MeEXJYHapOAHbIM MpaBOM, JIE€TKO
pa3MbIBAIOTCS, B X0 UAYT pa3IMuHble HENIPaBOBble METO/bl U CPeICTBA 60PbObI /17151 BBEJJeHUS
B 320J/1y>K/jleHHe IPOTUBHOU CTOPOHHI [14]. B )xecToyallinx cpa>keHUsIX MOTYT 0Ka3aTbCs BCe
CpeACcTBa NpHeMJIEMBbIMH, JIMUIb ObI JOCTUYb BOEHHOI0 yclexa.

[IpaBoBOM cTaTyc KOMOATaHTOB yCTaHABJMBAETCA HOPMaMU MeXJYHapOJHOr0 T'yMaHU-
TapHoro npasa. 3 )KeHeBckoil KOHBEHLIMU 06 0OpallleHUH C BOEHHOIJIEHHbIMU OT 1949 roa u
JloToJTHUTEIBHOTO MPOTOKOJ1a K HA3BaHHOW KOHBeHIUH oT 1977 roj. [15] cieayet, 4yTo Jiu1o,
He UMelolllee OTHOIEHUS K BOOPY>KEHHBIM CUJIaM CBOEro roCyZapCcTBa, MOXKET MPHU3HABAThCS
KOMOATaHTOM B CJIeAYIOIUX CAydasX:

1. CocToUT B BOOpPY:KEHHOW OPraHM30BaHHOW e/IMHMIIE, MOXKET BO3IJIABJATb €e U HEeCTH
OTBETCTBEHHOCTH 33 4JIEHOB OpraH13al1H.

2. iMeeT BUMMble Ha PAcCCTOSIHUM 60eBble 3HAKU Pa3/IUYMs.

3. BecipensATCTBEHHO U OTKPBITO HOCUT H0EBOE OpYKHE.

4. B cBOUX [eHCTBUSAX He HapyllaeT 3aKOHOB BOWHBI U MeXJyHapo/JHble HOPMbI, YCTaHOB-
JIEHHBIe [1JI1 BOOPY>XeHHBIX KOH(YJINKTOB.

[l 6oJiee TOUHOTO OlNpeJiesieHUsl KOMOaTaHTa B pa3/IMYHbIX HECTAaHJAAPTHBIX CUTYalUAX
B YCJI0BUSAX BOWMHBI, KOT/]a YeTKOE CJie[jlOBaHUe KPUTEPUAM MOXKET 0Ka3aTbCs HEBO3MOXKHBIM,
JloTIOTHUTENIbHBIM POTOKO0JIOM | ObLJIM IPUBHECEHBI HEKOTOPbIe YTOYHEeHUs B KoHBeHIU1O0.
CT. 44 Ilporokosa | [11] ycTaHOBUJIA, UTO BO BpeMs OO€BbIX YCAOBUH MOTYT CJIOXKHUTbCS
CUTyal MM, KOrJla M0 KaKUM-JUO60 MpPUYMHAM KOMOATaHT He MOXeT OBbITb ONO3HAHHBIM
B KayeCTBe TAKOBOI'O U BHU3YaJIbHO He OTJIMYAETCHA OT IPaXKJaHCKOr0 HaceJeHUs B CUJIY
OTCYTCTBHSI COOTBETCTBYWOILENH POpMbI, OTIUUYUTENbHBIX 3HAKOB M T.J. Ho jgake B Takux
YCJIOBUSIX KOMOATaHT MOXET COXPAaHUTb CBOM CTATyC, €C/IM IPU HEM eCTb O0eBOe OpYXKHUE, U
3TO OpY»KMe OH HOCUT OTKPBITO. TaKUM 06pa3oM, JOKYMEHT NPHUBHOCUT SICHOCTb B CUTYal{I0,
KOTOpas B 60eBbIX yCI0BUAX UMEET MECTO, B CHUJIY UEr0 MOXKeT BOSHUKHYTb HEOOXOAUMOCTh B
IIpaBOBOM YperyJIMpoOBaHUHU CTaTyca KOMOaTaHTa.

OcHOBHasa ujes MeXAYHAapOoJHOrO0 TyYMaHUTApHOTO INpaBa CTPOUTCA BOKPYr TOrO, YTO
Heo0X0AMMO B MEePUO/bl BOOPY:KEHHbIX KOHQJIMKTOB Ha OCHOBAaHWU MPUHIMNA pPa3/IAuUs
YeTKO pa3rpaHU4yMBaThb TIPaXKJaHCKUX JIML, OT BOEHHBIX, COOTBETCTBEHHO U OOBEKTbI -
rpakJaHCKUe U BOeHHble. ['paXkJaHCKOe M0 TPOTUBONIOCTABISAETCA KOMOATaHTY, TO eCTh K
IepBbIM OTHOCSATCS BCe Te, KTO He COCTOUT B BOOPYKEHHBIX CUJIAX.

JononHuTenbHbIM NpoTokoa | or 1977 roma (npuHsATbid B pa3Butve Il XKeHeBckoi
KOHBeHUMM 1949 ropa, cT. 4.) [6] obecneyrMBaeT NpPaBOBYI 3aUIUTy TAaKOW KaTeropuu
Y4aCTHUKOB BOOPYKE€HHbIX KOH(QJIUKTOB, KaK «JIAYHBIM COCTaB BOOPYKEHHBIX CUJI». «B
pe3yJsibTaTe 3TOTro, COIacHo CT. 43, 50 Jlono/IHUTEeIbHOTO IPOTOKOJ1A |, K rpaXk/JaHCKUM JIMLaM
NPUYMCISAIOTCSA BCe Te, KTO HE OTHOCUTCS K HWXKeC/Iey0LUM KaTeropUsM:

- JINYHOMY COCTaBY PEry/sipHbIX BOOPY>KEHHbIX CUJI;

— IMYHOMY COCTaBYy BOOPY>KEHHbIX CHUJI CTOPOHBI BOEHHOT'0 KOH(JIMKTA, BKJII0Yasi MUJIULMIO
Y 100pOBOJIbYECKUE OTPSAAbI;
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— JJMYHOMY COCTaBYy BCEX ONOJYEHUN M BCeX OPTaHM30BaHHBIX N0/ pa3/e/leHuH, UMe X
BO IJIaBe JIML0, OTBETCTBEHHOE 32 CBOMX NMOJAYUHEHHBIX» [11].

B yci0BUAX BOWHBI NIPOBECTU pasTpaHUYEHHE MeXJy KOMOGaTaHTaMU U IpaKJaHCKUMU
JIMLIAMU [IpeJICTaBJIsAeTCA BeCbMa CJ10KHOM 3a/ja4yel, TaK Kak:

- Ha OKKYIHWpPOBAaHHbIX TEPPUTOPUAX B YCJOBUAX MEXAYHAPOAHBIX BOOPYKEHHBIX
KOH(QJIMKTOB Irpak/IaHCKOe HacesJleHHe MOXKeT BECTU aKTHBHOE BOOPYKEHHOE COIPOTUBJIEHHE,
NAapTU3aHCKYI0 BOWHY U T. [,

— HEMeX/JyHapoJHble BOEHHble KOHQJIMKTbI TaKXXe MOTYT ObITh CONPSXKeHbl HAPOJAHBIMU
NIOBCTAaHYECKUMHM [ BMXKEHUSIMH, @ BOOPYKE€HHble TI'PYyNIbl HAaXOAUTbCA B TECHOM CBA3HU C
IrpaXKJaHCKUM HaceJIeHUEeM.

B nByx JlonosHuTebHbIX [IpoTokosiax 1977 roga nofo6Hble TpaHCGOpPMaL MU B X0/1€ BOMHBI
ObLIY B3SIThl BO BHUMAaHHUE C LieJIbI0 00eCleYrTh HaleXKHYI0 3alIM Ty KaK JJis1 KOMOAaTaHTOB, TaK
U JIJIS1 MUPHBIX IpakJiaH. B f1aHHOM cBfI3M cTaTyc KoMbaTaHTa BKJOYMUI B ce651 Y4aCTHUKOB
JIBU’KeHUH 32 HallMOHa/IbHOE 0CBOOOKAeHHe. B JlonosiHUTEIbHBIX TpoTOoKoJax [ u Il B cT.45.1,
51.3 u B cT.13.3 [11], [15] Tak>ke mpeAycMaTpUBAETCS OCOOBIM Clydal, KOT[ia rpak/iaHCKHUe
Jvia MoryT ObITh JiuuieHbl 3amuTbl Ml B cusy cBoero HemocpeACTBEHHOTO y4acTHSl B
BOOpPY>XeHHbIX KOHMKTax. KpoMe Toro, [Ipotokoubl I u 1 (cT.75 u cT.4) [11], [15] ycuauau
rapaHTHU AJid TPaXK/JaHCKUX JIML, He IPUHUMALUX y4acTHUS B BOOPYKEHHBIX KOHQIUKTAX
WJIM IPeKPaTUBIINX y4YacTUe B HUX. /laHHBbIe NT0JI0’KeHUS, HapAAy C IPpUMEeHEeHUeM pUHLMIA
pasaruyUs MeXAy KoMbaTaHTaMHU U IPaXKJIaHCKUMU JIMLLAMHU, 00eClieYrIv HaZ|eXKHY10 3alUTY
YKEPTB BOOPY>XeHHbIX KOHPIUKTOB. TakuM 06pa3oM, Mex/AyHapoAHOe TyMaHHUTapHOe NPaBo
YCTAHOBUJIO, YTO B BOOPYKEHHbIX KOHPJIIMKTAX MOTYT CyL1eCTBOBATb TOJIbKO /iBe NOJIIPHbIE U
B3aMMOMUCKJII0YAOIHE KaTeTOPUU — KOMOATaHThI U FpaXkJjlaHCKUe JIMLA.

HecmoTpst Ha To, 4To Kk KeHeBCKOW KOHBEHI UM MPUCOEJUHUJIOCH OOJIBIIMHCTBO CTpaH
MHPa, JloNoSHUTE/IbHBIM IPOTOKOJI | He Hallles1 JO/KHOTO OTKJIMKA B pAfe cTpaH. U3 aToro
BbITEKAeT, YTO YCTAHOBJIEHUA [ONOJHUTENBHOIO IMPOTOKOJA UMEKT He CTOJIb LIMPOKOe
IpYMeHEHHUE, a B YCJIOBUSIX BOEHHON KOHPPOHTALMHU 3TU HOPMbI MOTYT COGJIF0AAThCSA TOJIbKO
y4aCTHUKaMHU, IpU3HaBIIMMHU JlonoHUTebHBIN poToko. [ [11].

B 1aHHOM KOHTEKCTe, BOMHA C TeppOPU3MOM HUMeeT CBOM 0COOEHHOCTH, 3aKJ/I04aroliuecs
B TOM, YTO HE00XOAMMO YCTAaHOBUTb CTATyC y4YaCTHUKOB MOJOOHOr0 NPOTUBOOGOPCTBA.
Boopy»keHHble KOHQJIMKTbI, BKOTOPbIX y4aCTBYIOT 60€BUKU TEPPOPUCTHUYECKHUX OPraHU3alLuH,
TaKXXe fIBJISIIOTCS MOJHOMAacuITabHbIMU BOoMHaMU. OHAKO 4JieHbl TaKUX OpraHu3alUH, Kak
«Anb-Kauga», «Tannban» v Jpyrue, He MOT'yT OTHOCUTBCS K CTaTyCy KOMOATaHTOB, IOCKOJIbKY
OHU MOJIHOCTbIO NpeHeOperalT 3aKOHAMU BOWHBI U YCTAaHOBJIEHUSMHU MeEXJyHapOJHOIrO
rYMaHUTApHOro mnpaBa. boJsiee TOro, OCHOBHAad LeJib TEPPOPUCTUYECKUX OpPraHU3aALUU
3aKJIl04YaeTcsl B TOM, YTOObI BCEJIUTb MUPHOMY HacCeJIEHUI0 CTpaX pPaHAOMHOU rubesnu. ITo
O3HavaeT TaK:Ke TO, YTO BOOPYKEHHbIE IPYIbI JIIOEeN 10JBepraioT rubeiu MUPHbIX TPaX/aH,
He npejnoJararwiux BoopyxeHus. [logob6Has paccTaHOBKa CUJ MOJHOCTbI NPOTHBOPEUYUT
HOpMaM MeX/yHapOoJHOro I'YMaHUTApHOI0 paBsa.

HemedicdyHapodHble 800pyjceHHble KOH@PAUKMbIL [IpaBoOBOM CTAaTyC YYacCTHUKOB
HeMeX/[yHapoJHbIX KOHQJIUKTOB HMeeT 3HAuYUTeJbHOE OTJWYUe OT Y4YaCTHUKOB
MeXyHapOoAHbIX KOHQIUKTOB. /laHHOE OTJINYMEe COCTOUT B TOM, YTO MeXK/[yHapOAHble 06bI4au
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M JloOroBOpa He MPU3HAIT YYACTHUKOB HEMEeXAYHApOJHbIX KOHQJUKTOB KOMOGATaHTAMHU.
CiienoBaTesibHO, BOOPYKeHHble KOH(JIWKTBI, HE UMEIOLHe OTHOILIEHUS K NPaBUTEJbCTBY
KaKoro-qnbo TrocCy/lapCTBa, SBJSIOTCA HE3aKOHHbIMU. [IpUMeHeHUe OpyXUsi B TaKHX
KOH(QJMKTAaX C LeJbl0 YHUUTOXXEHUS >XUBOU CUJIbl NPOTUBHUKA NpPU3HAETCS yOUNCTBOM
JiIo/lel. 3axBayeHHble JIM1a, IpeObIBaloLe B Ka4yeCTBe 3a/10XKHUKOB, He MOTYT IPU3HAaBaTbCs
BOEHHOIJIEHHbIMU. COBeplllaeMble HAa TEPPUTOPUU KOHKPETHOTO FOCYZapCTBa JeNCTBUS BCEX
Y4aCTHUKOB MOJA0OHBIX BOEHHbIX CTOJIKHOBEHHUH KBaIMPHUIIMPYIOTCS HOPMAaMH YTOJIOBHOTO
3aKOHO/ATeIbCTBAa KaK IPeCTYIJIEHUS U IO/JIexKaT yTOJI0BHOM OTBETCTBEHHOCTU (HE3aKOHHOE
HOLIEHHE OPYXKHf, CO3aHUe NPEeCTYNHOW OpraHU3aluHy, yrpo3a KOHCTUTYLLMUOHHOMY CTPOIO
CTpaHbl, 3aXBaT 3aJIOKHMKA, HaHeCeHWe BpeJia 3/10pOBbl0, yOUUCTBO U Apyrue). OgHako,
HECMOTpSl Ha NpU3HAHUE JAesHUM YYAaCTHUKOB HENPaBUTEJNbCTBEHHBIX BOOPYXKEHHBIX
KOH(QJIMKTOB MPECTYNHbIMH, COrJIacHO CT. 3 KeHeBCKUMX KOHBEHUUH U J|ONMOJIHUTEJbHOrO
npoTokoJia I, B OTHOLIeHUH NOC/TIeHUX JO0XKHbI COOJII0AATHCSA T'YMaHHbIe CIIOCOOBI U METO/bI
obpaweHus. Takke OHU MOTYT 0OpalaTbCsd B CYJ, C TeM, YTOObl 3allUTUTh CBOU NpaBa B
yCJIOBUSAX CIIPaBe/JIMBOTO Cyle6HOr0 pa3bupaTesbCTBa.

Takxke 1. 5 cT. 6 [lonosiHUTEIbHOTO TpoTOoKoJa II [15] npu3biBaeT BJ1aCTH CTPaH, Iie UMeJr
MEeCTO BOOpYKe€HHble MPOTHUBOCTOSIHUSA, NPEAOCTABUTh yYaCTHUKAM KOHQJIMKTA LIUPOKYIO
aMHUCTUIO, HACKOJIBKO 3TO BO3MOXHO.

[ocymapcTBa, MO yCJOBHUAAM MeXJYHAapOAHOI'O INpaBa, BOJIbHBI COIJIACOBBIBAaTb KaKHe-
JINOO YCJIOBUSI MeX/Ay COO00M Ha OCHOBAaHMUHU J0TOBOpa WMJM OOBIYHOTO MpaBa. YTo KacaeTcs
BOOPY>KEHHOT'0 KOH(QJIMKTA, TO OCHOBHBIMU JOKYMEHTAMU SIBJISIOTCS CJe/yIOLHe:

- YeTtoipe ’KeHeBckre KoOHBeHIIMY 1949 roga u JlonoJiHUTe/IbHbIE IPOTOKOJIbI K HUM 1977
r. [2].

- Pumckuii cratyT MexiyHapoHOTo yroJloBHOTrO cyzia oT 1998 1. (He moJiy4r npU3HaHUS
B psifie ctpaH CHI, B ToM uuciie B Kazaxcrane. CIIA, Poccus Takke He patudunupoBasu) [16].

- Bce mexayHapoJHble [0roBOpbI, Kacaloluecs 3alllUThl NpaB 4YesioOBeKa, NPUHATHIE B
pa3Hble ro/ibl, B OTHOLIEHUU KOHKPETHBIX MIPAB U B ONpee/IEHHbIX perMOHax.

O6bIYHOE MeXJyHapoJAHOe IpPaBO SBJSETCS pPe3yJbTaTOM JJUTEJbHOTO MPUMEHEHUS
001eNPUHSATHIX NPABUJI MTOBeEeHMs, KOTOpPble YCTPAUBAIOT BCEX YYACTHUKOB OTHOCHUTEJIbHO
Kakoro-1u6o0 Bomnpoca. O6bp14an He Bcerjja MOTYT ObITh 3alKCaHbl B MyHKTax JAOTOBOpa WJH
0bOpMIATHCS B KaueCTBe 3aKOHa. Bce ke yKpenmuBIIMecS MHOTOKPATHbIM NMpPUMeEHEHUEM
npaBUJIaNoBe/eHUS BTeYeHHE HEe OJHOT0 1eCATUJIETHS,aTO M 60JIblile, CTOPOHBI BOOPYKEHHOT'O
KOH(}JIMKTA B3aMMOCBsI3aHbl HOpMaMH 0ObIYHOTO MEX/IYHAPOAHOTO MpaBa Kak B OTHOLIEHUHU
MeXYHapOJAHOr0, TaK U HeMeXAyHapoJHOro KOHQJIUKTA. B To ke BpeMs MexyHapoaHble
JIOKyMEHTbl MOTYT COJlep>KaTh B CBOMX TEKCTAaX HOPMbI OOBLIYHOrO MpaBa, TaK, HANPUMED,
JlonosHuTe/bHBIN MPOTOKOJ | K KeHeBCKMM KOHBEHLIMSM B CT. 48 [11] copep>XUT npaBuJio,
COIJIaCHO KOTOPOMY TIpaK/laHCKOe HaceJieHHe He MOXeT ObIThb IOJBEPXKEHO HamaJeHUIo.
HecmoTpst Ha TO, 4TO /lono/IHUTE/NIbHBIA NPOTOKOJ He ObLI paTUPUIIMPOBAH PSAOM CTPaH,
JlaHHOe MpaBuJIO paboTaeT JJis BCeX YYAaCTHUKOB BOOPYKEHHOTO KOHQJIMKTA B KadyecTBe
006BIYHOTO MeX/JyHapoAHoro mnpaBa. OZjHakKO HeOOXOJAUMO OTMETUTb, UTO OTCJIeKMBaHUE
COOJII0/IeHUSI HOPM OOBIYHOTO IIpaBa B X0/ie BOEHHBIX IeUCTBUHN He BCer/ia yaeTcs B 0/IKHOM
Mepe.
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Bonpoc 3aKOHHOCTH UJIM HE3aKOHHOCTH HaydaJla BOEHHBIX JeMCTBUM TaKXKe peryJInpyeTcs
HOpMaMH MeX/JyHapOAHOIr0 NpaBa, a UMEHHO 3aKOHAaMU O NpPUMEHEHWU BOEHHOW CHJIBI
Mexay cTpaHaMu. OJHaKo Jake He3aKOHHOe Hayajlo BOMHBI He OTMeHsleT COOJIJeHus
KOHQJIMKTYIOLUIMMH CTOPOHAMHU €€ 3aKOHOB.

3aKk/iloueHue

B 3akJ/1t0yeHue X0Tes10Ch Obl OTMETUTD, YTO HA OCHOBAHUH JlOMOJIHUTE/IBHOTO IPOTOKOJIA
| Bce y4aCTHUKH, BOBJIeUEHHbIE B BOOpPY>KEHHble KOHQJIUKTBHI, eJSTCA Ha JIBe KaTeropuu -
Ha KOMOATaHTOB Y I'PaXJaHCKUX JIML. BelZlesieHre OTeIbHBIMU HCCIel0BaTeIsIMU B COCTaBe
BOOPY>XEHHbIX CHUJI TaKOM KaTeropuu, Kak HEeKOMOAaTaHT, fBJSETCS HeOOOCHOBAHHBIM,
OLIMOOYHBIM C NPABOBOM TOYKHU 3pEHUS, & TaKXKe He COOTBETCTBYIOLIMM I0JIOKEHUAM
MeX/[yHapOJAHOIr'0 TYyMaHUTApPHOTO MpaBa.

Mgl cunTaeM, YTO IPpUMeHeHVe TAKOW TePMHUHOJIOIUH, KaK KHEKOMOATaHT», B OTHOILEHHUHU
JleCTBYIOLEr0 COCTaBa BOOPYKEHHbBIX CUJI He fIBJISIeTCSI 000OCHOBAHHbBIM U 11€J1eCO00Pa3HbIM,
Tak Kak B KomMeHTapuu K /l0NOJHUTE/NbHOMY NPOTOKOJIy ObIJIO OTMEYEHO, YTO «OCHOBHOE
pasJsinuue, ycTaHaBJMBaeMoe ctaTbell 3 [aarckoro noJsioxkeHus [5], rae npefycMaTpuBaeTcs,
YTO BOOPY>KE€HHbIE CHUJIbI COCTOAAT U3 KOMOATAaHTOB U HEKOMOATAHTOB, 60Jiee HeNpHUeMJIEMO».

B cocTtaBe BOOpY:XEHHBIX CUJ JIFOOOW CTpaHbl MUMeETCs KaTeropusi BOEHHOCIYXKall[UX
(o6cay>uBaroLMi IepcoHas), KOTOpble UMeIOT IpHU cebe opyxue. CorstacHo KomMeHTapu1o, He
VMMeeT3Ha4eHUs,aKTUBHOJIM OHU IPUMEHAI0T €ro UM He IPUMeHAI0TBOBCe. BoeHHOC/IyKa1 e,
KOTOPBIM I0JIaraeTcs MO JOJTY CAY>KObl OpYy>KHe, SBJAITCA KOMOATaHTaMM, TaK KakK ero
nprvMeHeHHe OyJeT 3aBUCETb OT TeX HelpeCcKa3yeMbIX OOCTOSATENbCTB, KOTOPble MOTYT
CJIOKUTBHCA B X0Jle 00€eBbIX AeHMCTBUM. U3 NaHHOM KaTeropuu MCKJ/II04YaeTcs MeJULMHCKUHN U
JlYXOBHBIN NepcoHa/l. MeIMIMHCKUM NTepCOHa/ B Ka4yeCTBe YyYaCTHUKOB BOEHHBIX JeUCTBUH
Ha HACTOAILMH NIepHUOJ, CYUTAETCA HauboJiee ysI3BUMbIM.

TakuM o06pa3oM, Ha OCHOBAaHHWM paHee YyNOMSAHYTbIX JKeHEBCKUMX KOHBEHLIMH U
JlOTIOJIHUTE /IbHBIX IPOTOKOJIOB K KOMOATaHTaM CJleiyeT OTHECTH JIML CJIeAYIOLUX KaTeTOpUH:

— BECb JIMYHbIN COCTAB BOOPY>KEHHbIX CHJI, OOJTYEHUS, J06POBOIbYECKUX OTPSA/0B;

- JBMXKEHHUS CONPOTHUBJIEHMS, TApTHU3aH, €C/IM OHU UMEIT: KOMaH/AMPOB; 3HaKU 00eBBIX
OTJIMYMU; OTKPBITO HOCAT OpPY>KHe€; 3HAIOT U COOJII0Jal0T 00bIYau U 3aKOHbI BOMHBI;

- HaceJIeHHUe, 10 BeprHyBIleecs HaNaJeH!Io, HO He OKKYIIMPOBAaHHOE, KOTOPOe CTUXUUHO
BOOpY>KaeTcs, He ycrneB cPoOpMHUpPOBATbCS B 6GoeBble €AWHUIbI, NPU 3TOM 3HAOLIME U
cobJioarolye 06b19an ¥ 3aKOHbI BOWHBI;

- Y4YaCTHUKU HaLlMOHAJIbHO-OCBOOOAUTENbHONW O0OpPbLOBI, OKa3blBalllle CONPOTHUBJIEHHUE
JI0ObIM popMaM HACU/IUA U NOJAABJEHUS HAPOJHOM BOJIM CO CTOPOHBI IOCyJapCTBEHHOMH
BJIACTH.

OcoObIM CTaTycOM, COIVIACHO MeXAYHapOJAHOMY TyMaHHWTAapHOMY IpaBy, HaJeJsfAITCA
JINLA, OTHOCSLIMECS K COCTaBY BOOPY>XEHHbIX CHUJI, HO He sIBJAIIIMecs KOMbaTaHTaMU. ITO
MeJVLIMHCKUN U AyXOBHBbIA nepcoHas. CornacHo ctatbe 33 KeHeBckod koHBeHLUs1 «06
obpalleHUH C BOeHHOoMmJeHHbIMU» 1949 ropa [6], mpu nonajaHUM BO BJIACTb NPOTHUBHOM
CTOpPOHBI JlaHHAs KaTeropus JiMIL, He oOpeTaeT CTaTyca BOEHHOIUJIEHHBIX U SBJSAETCA
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BpPEMEHHO 33/iep>KaHHBIMU. ITO, B CBOIO OUEPE/Ib, 03HAYAET, YTO, OY/Iy4H 10J; 0COO0M 3aLUTOH,
MeJVIMHCKUN NepcoHas Y NpeACTaBUTENU AYXOBEHCTBA MOAJeXaT OecnpenssTCTBEHHOU
BbIJlaye CBOEN CTOPOHE, TaK KaK He MOTYT SIBJSITbCSI 06'b€KTaMH /1JIs1 Hana/ e HUsl.

B HacTofllee BpeMsl HepeJKHUMU SBJISIOTCS aKThl HACUJIWS B OTHOLIEHUH MeJULUHCKOTO
IepcoHasa BO BpeMeHa BOOPYXXEeHHbIX KOHQJIMKTOB, B CBfI3M C 4eM OblI pa3paboTaH
MeXJyHapoAHbIN NpoeKT «0ka3aHue MeJULMHCKOU MOMOILU Moj yrpo3oi» [17], B pamMmkax
KoToporo MexayHapoiHbli komuTeT KpacHoro KpecTa BezieT c60p JaHHBIX M3 MECT BOEHHbIX
koH@poHTanuil. [lo fanHbIM KoMuTeTa, HanaZleHHWs COBEPILAIOTCS Ha CleliMaJu3upOBaHHbIE
TPAHCIOPTHBIE CPe/ICTBA 10 OKA3aHUI0 MeJUIIMHCKOM MOMOIIU, HA MEIULIUHCKUX PAOOTHUKOB,
BOEHHbIE TOCHHUTANU U T. A, HecMoTps Ha uMMeloIy0Ccs MeXAyHapoAHO-IPaBOBYIO 3alUTY,
MeJUIIMHCKUUM MepcoHa/l B YCJOBHSAX BOWHBI MOABEpPraeTcs OOJIbIION OMACHOCTH, YTO HeE
MOXKET He TPEBOXKUTb MeXK/yHapOA4HOE CO0OeCTBO.

Mbl cydhTaeM, 4To AJisl NPUBJIEYEHHUS K OTBETCTBEHHOCTH yYAaCTHUKOB BOOPYKEHHBIX
KOH(QJIMKTOB 3a COBepLIeHUS] BOEHHBbIX MPEeCTYIJIeHWH B OTHOIIEHUU TIPaXKAAaHCKOro
HaceJIeHUS, a TaKXKe MeJJUI[MHCKOT0 TepCcoHasIa U IpeicTaBUTe el JYXOBEHCTBA, HE0OX0AUMO
BbIpaboTaTh 3peKTUBHbIE MEXK/AYHAPOJHO-IPABOBble MEXaHU3Mbl, HA OCHOBAaHUH KOTOPBIX
B OTHOULIEHWM NMPaBOHAPYIIUTEJEN JOKHbI NPOBOAUTHCA pPaccjelOBaHUs C MOCAEAYIOUAM
NpUBJEeYEHUEM HUX K YTOJIOBHOM OTBETCTBEHHOCTH 3a HapylleHUs yCTaHOBJIeHU M KeHeBCKUX
KOHBEHIUH U JIOMOJIHUTEJbHbIX MPOTOKOJIOB K HHUM. /ljis TMpPUBJIEYEHUS K YrOJIOBHOU
OTBETCTBEHHOCTU BOEHHBbIX MPECTYNHUKOB MOTYT OBbITH CO3JJaHbl Ha MOCTOSHHOW OCHOBE
MeX/yHapo/Hble BOeHHble TPUOYHasbl, aHajoruyHble HopHb6eprckomy u Tokuiickomy, a
TakK»Xe TpUOyHa/laM 10 BOEHHbIM NpecTyIJieHUsIM B 6biBUIel I0rociaBuu u Pyange [18].

Ha Ham B3risij, O6b1JI0 Obl 1[€J1€CO000pPa3HbIM C03/laTh MEX/AYHAPOJAHYI0 KOMHUCCHUIO TOJ
aruzgo¥ OOH, rae aHa/IM3y M KOHTPOJIIO IO/IBEPraioCch Obl COCTOSIHUE OATOTOBKH U 00y4eHUs
BOEHHOC/JYXKAlIMX Ha NpeJAMeT 3HAHUsS 3aKOHOB U 0ObIYaeB BOWHBI, KOTOpbIE JOJIXKHBI
HEU3MEHHO CO0JII0/IaThbCH B X0OJle BOEHHBIX JIEMCTBHUM KaK B OTHOLUEHUHU IPak[JaHCKHUX JIULI,
TaK U MEJULIMHCKOT0 TepCOHaJa U YXOBEHCTBA. TaKkKe CYMTAEM, YTO MeJULUHCKUU TepCOoHa
JlOJDKEH UMETD ClleliuaJlbHy10 60eBYyI0 NOATOTOBKY /JIsl y4acTHUS B BOOPYKEHHbIX KOHQJIUKTAX
JUJ1S1 TOTO, YTOOBI UMETh BO3MOXKHOCTb 3al[UTUTh Ce05 U HY>K/IAIOIUXCSI B ITOM OT BPaXKECKOTO
HanaJleHus Ha OCHOBAaHUU HWHCTPYKLMH, IPHUHATON Ha MeXJYHapOoJHOM YpPOBHE, B paMKax
KOTOPOI'0 OHU MOIVIM ObI OKa3bIBaTh CONMPOTHUBJIEHUE B LIeJISIX CAMO3AU[UTHI.
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COCTAaBJIEHUU BBOJHOM, OCHOBHOW M 3aKJ/IIOUYMTEJbHOM YaCTH HAyYHOM CTAaTbH, a TaKxke
OCyLeCTBUJIa KOPPEKTYPY TEKCTA CTAThU.
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XasibIKapaJiblK TYMaHUTAPJIBIK, KYKBIKTaFbl KApY/Ibl KAKThIFBICTAPFa KAThICYLIbLIAPABIH,
KYKBIKTBIK MapTebeci

Anpgarna: Byrinri aneMze, xepriiikTi koHe TOJNBIKKAH/bl 9CKEPHU KAKTBIFbICTAp GOJIBIN KaTKaH
KaFfai/ia, 9CKepU KbLJIMBICTAp YUIIH KiM jKayalKa TapTbLIybl MYMKIH JlereH cypak oJji e ©3eKTi
6osbIN Kasna G6epefi. COFbIC ellIKalllaH aKTadybl MYMKIH eMec, eMTKeHi 0J1 KaThIre3/iK MeH 30pJbIK-
30MObUIBIKIIEH 6alIaHbICThI. AJlaii/la, 9CKEpHU KaKThIFbICTAP >KaFAaWbIH/A /1a COFBICYIIbI TapamnTap
Heri3ci3 KypbaHmap MeH Kupary/jaapAbl OoJAbIpMay YIIiH XaJblKapasblK, epexesiepi cakrayfa
MiHZeTTi. Xa/bIKapa/lblK, I'YMaHUTApJIbIK KYKbIKTa COFbIC KMMbLIJApblHA KATbICAaThIH €Ki Kapama-
Kapcbl Tapamnm - KOMOATaHTTap MeH OeWbiT TypFbIHJAAp alKbIH GeJiiHeni. MyHaail GesiHy Tikeseit
KaTbICYLUbIHBIH, KiM eKeHiH XoHe Kapy/ibl KaKTBIFbICTAp XaFJailbIH/a KiMAi KOpFayFa MYKTaXX eKeHiH
TYCiHy Y1liH KaxeT. OcblFaH 6ailJIaHbICThI MaKasia/la KapyJ/ibl KAKTBIFbICTAp MEH 6e6iT TYypFbIHAAPAbIH
TiKesiell KaTbICylIblIapbIHbIH, MapTebeciH 6e/riyiedTiH Ky>KaTTapbl 3epTTeyre Kol KeHija O6esiHeni.
ATtanFaH Macesesiepi XKaH-KaKTbl 3epTTey YiIiH 1949 xblibl Kabbl1JaHFaH YKeHeBa KOHBEHIHSIapbl
»K9He oJIapAbl TONBIKThIpFaH 1977 xbLiFbl KocbiMIa XxaTTaMasiap TaagaH/ bl JKyMbicTa XaJblKapaJblK,
Kapy/ibl KaKTbIFbICTApAbIH KypOaHJapblH KOpFayfa KaTblCThbl KeHeBa KOHBEHLUsIJIAPbIHbIH, HeTi3ri
epexesiepi 3 AaMyblH TankaH KoceiMia xattama | epekiue Hasap ayzapbuifbl. bys KykaTTapza
KOMOATaHTTap MeH 6el6iT TYpFbIHapAbIH KYKbIKTaphl XalbIKapa/blK-KYKbIKTBIK peTTEYTe YIIbIPa/bl,
COHJIaM-aK 9CKepU KaKThIFbICTAp XKaFJalblH/Aa MeJMIIMHAJIBIK IepCOHA MEH JiHU KbI3MeTKepJep/iH
MapTebeci 6eJiek peTTesie/li. YCbIHBIIFAH XKYMbBICTA XaJIbIKAPAJIBIK )KoHe Xa/lbIKapaJiblK eMeC KapyJibl
KaKTBbIFbICTAp Jla 3epTTeJI.

Ty#inai ce3gep: kombaTaHTTap, 6eH6IT TYpFbIHJAP, Kapy/ibl KaKTBIFbIC, XajJblKapaJblK ryma-
HUTAapPJIbIK KYKbIK, BYY, allbipMallblIbIK KaFUAAThl, TEHOETEHAiK KaFUaThl.
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The legal status of participants in armed conflicts in international humanitarian law
Abstract: At a time when the world is gripped by local and full-scale military conflicts, the question

of who can be held accountable for war crimes remains relevant. War has no excuses, because without
exception it is associated with cruelty and violence. However, even in conditions of military conflicts,
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the warring parties are obliged to comply with international regulations in order to avoid unjustified
casualties and destruction. International humanitarian law clearly separates the two polar parties
involved in hostilities - combatants and civilians. Such a separation is necessary in order to understand
who a direct participant is and who needs protection in armed conflicts. In this regard, the article pays
great attention to the study of documents establishing the status of direct participants in armed conflicts
and civilians. For a comprehensive study of the identified issues, the Geneva Conventions adopted in
1949 and the Additional Protocols thereto of 1977 were analyzed. Special attention is paid to Additional
Protocol I, which develops the main provisions of the Geneva Conventions relating to the protection
of victims of international armed conflicts. In these documents, the rights of combatants and civilians
were regulated by international law, as well as the status of medical personnel and representatives
of the clergy in conditions of military confrontations is separately regulated. In the presented work,
international and non-international armed conflicts were also studied.

Keywords: combatants, civilians, armed conflict, international humanitarian law, the United Nations,
the principle of distinction, the principle of proportionality.
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Anpgarna: YKasa, oHbl TaralbIHAAy MaceJieci esliMi3beH KaTap e3re MeMJie-
KeTTep/ie /e eTe 63eKTi 60JibIN caHasMaAbl. MyH/Jla o3 KbLJIMbICTBIK, 3aHJAFbl
»Ka3aHbl TaFalbIH/1AY KOHE KbIJIMBICTBIK, KYKbIK OY3YIIbLIbIK KacaFaHbl YILIiH
KiHaJIi len TaHbLJIFAH TyJIFajapFa KoJiJlaHy OapbICbIlHAA MYMKIH/IriHIIE KOJI-
YKeTKIi3i/IeTiH OHBIH KaFbIM/Ibl 9J1eYMETTIK Ca/lZaphl }K6HiH/ie 60JIbII OTBIP.

Confbl *¥bL1gapbl KasakcTaHHBIH, KbIJIMBICTBIK CasgicaThl OHIIA ayblp eMec
’)KOHe opTalla KbLJIMBICTAp YUIIH KbIJIMBICTBIK, KayallThIJIBIKThI KeHiJIAeTill,
aybIp >K9He aca ayblp KbIJIMbICTapMEH KypecKe 6acThbl Ha3ap ayjapyaa. SfHu,
aJIFAILKbICHI YIIIiH 3aHMEH OeJITiJIeHreH peTTep/le KblJIMbICTAP YIIiH KOFAMHaH
OKlllayJlayMeH Oal/IaHbICThl €MeC »Ka3aHblH, KOJIJAHbLIy Heri3jiepi KapacTbl-
PBUIBIN 2KaTca, eKiHIici yiliH 6ac 60CTaH/bIFbIHAH aWbIPy >Ka3aCbIHbIH, COT-
Ta/lyllblIapFa MYMKIHZITIHILIE AYPBIC BIKIAJ €Ty TYCTapbl KapacThIPbLIY/AA.

Korapsbigia auThlIFaHial, aBTOpJIap MaKaslaza, »Ka3a MaKcaTblHA KOJI YKeT-
Ki3y YIIiH ’ka3aHbl KiHaJ1i TyJIFaFa TaFalbIHAAYAbIH, KaJllbl HETi3[lepiHe TOKTa-
Jla OTBIPBIN, >Ka3a TYpJIepiHiH, KbUJIMBICTBIK HOpMaJIapAblH, CaHKLUACBIHAA
KaHIIAJBIKThI KHi KapacThIpblIaTbIHbIHA 6aFa 6epeni. CoHbIMEH KaTap 6y
MaceJIeHi KOJIFa a/ly/iblH, 63€KTi/Iiri KbIJIMBICTBIK, CasiCaTThl i3TriieHAipy 6aFbl-
ThIH/IA KbIJIMBICTBIK 3aHHaMaFa CdlKeC COT TakipubeciHzae »kas3a TaFaWblH-
JlaFaH/1a »ka3aHbl aybIpJIaTaTbIH K9HE KEeHi/JeTeTiH MaH-KauaapAbl KoJi/ia-
HY/IbIH, Ip06JIeMaJbIK, TYCTapbl 6ap eKeHJIriH kepceTesi. Makasiazsa aBTop/ap
»Ka3aHbl )KeHUIJEeTETIH KaFAanapFa KaTbICTbl YCbIHbICTAp KeJTipeai.

3epmmey KHCYMbICbIHBbIH MAKCambl KYKbIK KOJJaHy ToxipubeciHzae asza
TaFalblH/1ay 6apbIChIH/A TYbIHAAWTBIH KAWIbLIBIKTAP/bl aHBIKTAY 0O0JIbII Ta-
6b11a/1bl. FhIIBIMU i3€HiCTEe GopMasib/ibl-JIOTUKAJIbIK, TAPUXH K9HE CaJbICThI-
pMaJibl 9icTep KOJIJaHbIIFaH.

Ty¥iH ce3aep: Ka3a, »Ka3a TaFalbIH/AAY, )ka3a TaFaWbIHAAYAbIH, YKaJllbl He-
ri3gepi, 6ac 6ocTaHAbIFbIHAH albIPY, KbIJIMBICTBIK, KayalThLIbIK, TeH >Ka3aHbl
YKeHIJIIeTeTiH MoH-KaulJiap, ayblpJlaTaTblH MaH-Kauljap.
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Kipicne

Kasipri yakbiTTa KasakcTtanaa MeMJIEKeTTIK JleHTei/le KblJIMbICTBLIBIKIIEH KYpec KYKbIK
KOpFay KoHe KYKbIK KOJIJJaHy caJiaJlapbIHbIH [PU3Machl apKplibl Kapaiayzaa. Kasipri Tanzga
ajlaM, OHbIH KYKbIKTapbl MeH 60CTaH/bIKTapbl 6AaChIMAbIKKA allHAJIFaH Ke3/le »ka3a TYCiHiri,
MOHI, Ma3MyHbl, MaKcaTblHAa KAaTbICThl KaHa CypakKTap TyblHAauAbl. COHBIMEH, >Xa3aHbIH,
Ma3MYHbIH CHUNATTAUTbIH OeJiriiepAi aHbIKTAay MaHbI3[bl. Bysa esniMi3fiiH KbIIMBICTBIK
3aHHAMaCbIH/AFbl Ka3aHblH, OpPHbl MeH pPeJIiH [19J1 aHbIKTAyFa >KOHe OHbIH, KeKe a/laMHbIH,
KOFaM MeH MeMJIeKeTTiH MyAJeJiepiH KbLJIMBICTBIK KOJI CYFyWbLIbIKTApAaH KOpFay »KoHe
KbLJIMBICTBIK KYKbIK OY3yLIBIJIBIKTap/bIH ajJblH aly MaceJiesiepiH lellyAeri MyMKiHIKTepiH
aurajibl.

KBLIMBICTBIH, 6CYi, KbIJIMBICTap/IblH, KaliTa/llaHybl, 6ac 60CTaH/bIFbIHAH albIpy OpbIHJAApPbIH/A
COTTaJIFAH/AAP CaHBIHBIH K6Il 60Jiybl KOFAaMHbIH, OJaH 9pi JaMyblHA, KYKbIKTBIK MeMJIEKET
KYpy¥a, XaJblKapaJblK KaTblHacTapJa MeMJIeKeT MapTebeciH cakTayFa Kayin TeHAipeni,
Kegepriziep Tyfbi3aZbl. OCbl CbIH/IbI KAPACThIPbLIbIN OTbIPFAH KaFJanjap >Ka3aHbIH, XXy3ere
acbIpbLIybl K9He TUIMJiJIriHe, a3ajiay MaceJsecCiHe KaTbICTbl KeWOip epexesnepfi KauTa
Kapayzabl Tasan eteni. COHbIMEH KaTap, »as3aHblH, TUIMZIJIIrI TYCiHIri, »Ky3ere acbIpbL1ybl,
OHbIH KOpCeTKillTepi MeH KpuUTepuiJiepiHe, TUIMAiNI/IIriHe, )KaFAalap MeH pakTopJapra
acep eTeTiH GipKaTap TeopHsJbIK Macesesep 6ap. Ocbl nmpobseManapabl 3epjesieln ajaMai,
»Ka3a TaFalblH/ay Ke3iH/je OHbIH KaHIIaJIbIKThl TAObICTbI OPbIH/AAJIATbIHbIH, OHBI KOJIJIJaHY/IbIH
TUIM/1 eKeHJIrH AypbIC aHbIKTAy MYMKIH eMec.

KBIIMBICTBIK, 3Ka3aHblH, TYpi peTiHJe 6ac 60CTaHAbIFbIHAH aubIpy, ’ka3a TypJiepiHiH
imiHAe KaTaH ka3a OO0JIbIN TaObLIATBIHABIKTAH, OHbI 9/I€TTe a3aHbIH 0acKa TypJepi *kasa
MaKCaTbIHbIH >Ky3ere acblpbllyblHa MYMKiH/IiIK 60/IMaFaH Ke3Jie FaHa, COHFbI 11apa peTiHze
©T€e ThIHFbLJIBIKTBI TYP/l€ Kapau OThIPHII, KbIJIMBICTBIK iC-9p€EKEeT YIiH TaFalbIHAAU/bI.

KbIIMBICTBIK, CyOMd/leHUEeTTIH KOofaMJarbl aJlaM/lapFa, COHbIMEH KaTap >Ka3acblH 6Tel
»KaTKaH/Iap YIlLiH Tepic acepiH 6elTapanTaHAbIpy 6ac 60CTaH/AbIFbIHAH albIPy OPbIHAAPbIHAAFbI
mapasapMeH wekTeaMenai. Kasa yuiH 6ac 60CTaHABIFBIHAH aWbIpy, COHJAN-aK KYKbIK
Oy3yuiblIapAbl apHalbl MeKeMeJsiepre OKUIayJayAbl >Kalmald KoJJaHy apKbLibl Kypecyre
TBIPbICY, TYNKIIIKTI TabbicKa akesMelnai. [leHUuTeHMAp/IBbIK TaXXipube KepceTKeHeH, b6ipa3
yaKbITTaH KeliH »KaHa »Ka3aCblH 6TeYIIiJIepiH KaTapbl TOJIbIFa/bl.

JlepekTepre cyleHceK, eliMi3/ie KbIJIMbICTAP YILUiH 6ac 60CTaH/AbIFbIHAH albIPY »Ka3achl KUl
KOJIZIaHbLJIa/1bl 2K9HE 0J1 a3aliMal oTbIp. PecMu gepekTtepre caiikec, 2022 »KblJibl COTTaJIFaHAAP
caHbl - 27061 coTTa/ylibIHbI Kypal OTbIP. ATaJIFaH KblJIbl €JiMi3/jiH, KbIJIMBICTBIK-aTKapy
Kyreci MekeMesiepinge 34473 agam ycraica, 2023 xbuibl 41138 apam, 2024 xbligblH 4
mingecinzeri MasiMeTTep OoWbIHIIA 6ac 60CTaHAbIFbIHAH alblpy OpbIHAApblHAA 29673
afamjap ycraayga [1].

Kasakctan Pecny6saukaceiHblH, 2030 kbliFa  JeHliHrlT  KYKBIKTBIK — CasiCAaTbIHBIH
TyXbIppIMZaMacblHa >KYTiHCEK, KBIIMBICTBIK-aTKApy »KyWheci MeKeMeJsiepiHiH, TypJiepiH
Ke3eH-Ke3eHiMeH OHTalJaHJAbIpy MYMKIHZIrIH KapacTbIpy MaHbI3/bl 0O0JIbIN OThIP, cebebdi
i3riJIeHAipy »KaffarWbIHAA KaMayAaFbllap/blH KYpbIIbIMbl auTapJblKTan e3repreH. TypJsepai
OHTaWJIaH/bIPYy COTTAJIFaHAApAbl 3TAMIEH aJblll XKYpPy YIIiH O0/pKeTTeH OeJiiHeTiH enadyip
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Kap>Kbl Kapa)KaTblH YHEMJeyre, COHJAAU-aK TybICTapbIHbIH »Ka3acblH 6Tey OpbIHAApPbIHA
KOJDKeTIMIIIIrNIH KaMTaMacbl3 eTy apKblIbl COTTaJfaHAApAblH dJIeyMeTTiK MaWlzJasabl
GalJIaHbICTApPbIH CaKTayFa MYMKiH/AIK 6epeTiH CUSAKTHI [2].

Kaza TaraiibiHay Macesieci KypzeJsi, eTKeHi »KeKe aJiblHFaH KbLJIMBICTBIK, icTeri apbip
OKHWFa, KasaJslayFa >KaTaTbIH KbIJIMBICTbIH, 9p06ip CyObeKTIcCi keke 60JIbIN TaOblIaAbl, TEK COT
KapayblHbIH YCTAaHbIMbI KOMbLJIFAH MiHJIETTEPAl 2KeHe asa/bl (IFHU, 3aHHAMaJIbIK, CAHKIIMsJIap
meHb6epinge cyabs Kazakcran PecnnybimkacbiHbIH KbLIMBICTBIK KOAeKCiHiH Epekiiie 6eiriHiy,
6abbIH/Ia KO3JeJITeH »Ka3aHblH, KaHAaW Jla O6ip TypiH TaFallblHAAM asajibl), 6UTKeHi Lemim
MeMJIEKETTIiH aTbIHaH KaObLIaHa/ bl K9HE KbIJIMBICTBIK iCTi Kapay Ke3iH/ie TYNKIJIKTi 60JbIN
TabbLIaAbI.

Kannbl KbIIMBICTBIK, KYKbIK, OY3YILIbLIBIKTAap O0MbIHIIA KOJIJAHbIIAThIH Ka3a THIM/iJIiriHe
KeI KafFJaija 6ip »kaFblHaH, COT TOpeJIiri Tapanbl 60J1Ca, eKiHIIi KaFbIHAaH, KbLJIMBICTBIK-aTKapy
KyHheci MekeMeJsiepiHJeri icTiH »ail-kyHi acep eTefii. KbIIMBICTBIK KYKBIK OY3yIIbIIBIKTap bl
Tepremn-TeKcepy MNpoleci KaHIIaJbIKTbl KOFapbl Japexene 6oJica [a, OCbl dpeKeTTep/liH,
GapJ/IbIFbIHBIH HAKTbl HOTHKeEJIEPi COT OThIPbIChI 0APbIChIHAA COT KOJIJAHy KaXKeT el CAHAUThIH
COTTaJIylIbIFa KOJIAAHBLIATBIH jKa3aHblH, TUIMAiMIriHe 6aianbicThl. 2Ka3a TaFalibIHaIFaH
»KarJan/ia, KbIJIMBICTBIK KoHE KbIJIMBICTBIK NPOLIECTIK 3aHHaMa HOpMaJslapblH KOJIZAHY/IbIH
alTapJibIKTal Japeeae AYPbIC KOJJAaHbIIYbIH OHbIH, OPbIHAANY TOPTIibi memieai.

Bipak, ekiHillike opai, KYKbIK KOJIJJaHY TaXKipUOecCiH/ie KbIJIMBICTBIK, KYKbIK OY3YILIbIJIbIK
»KacaFaH, OyKapaJiblK aKnapaT KypaJilapblH/ia KepiHic TanKaH aZlaM/iap/ibl HETi3Ci3 COTTay/ibIH
»KeKeJlereH MbIcajiJlapbl 6eriji (y3ak Mep3iMre, COTTaJFaHAAP/bIH 63/epi YIlLiH e, 0Jap/iblH
»KaKbIH TYbICTAphI YLIiH /i€ ayblp 3apAanTtap 600JFaH).

CoT mnpakTUKacblHJAQ TOMEHIT HWHCTAaHUMUAJAp LIbIFapFaH YKiMJepAl »KOfapbl TypFaH
WHCTaHLMJIap/AbIH TYpJli HeTi3/epMeH (TaFalblH/Aa/IFaH )Ka3aHbIH [1aMa/]aH ThICKYM CaKThIFbI
HeMece IIeKTeH ThIC KaTaHAbIFbI; A2J1e//iH *KeTKIJIiKCi3/1iri; )kibepiireH KaTeliKTep; )ka3aHblH,
Heri3ci3/iri xkoHe 6acKasiapbl) KOSAThIH XKaFAalaap 6esrisi.

Erep 6i3 ’xa3aHbIH »KOFapbl >XoHe TOMEHTi IIeKTepi Ke3desreH 6esrizi 6ip caHKUUS
TypaJibl akTaTbIH 60JicaK (Mbicasibl, KazakcTaH Pecny6inkacblHbIH, KbIJIMBICTBIK, KOJEKCIHIH,
99-6a6bIHbIH, 1-6641iri), OHJ|a 0Cbl CAaHKLUSHBIH KOPCETIJITEH ayKbIMbIH/A YKa3aHbl allKbIHAY
KYKBbIFbI KacaJIFaH KblJIMbICTbIK KYKbIK OY3YIIbLJIbIK >K9HE OHbI KacaFaH aZjlaM TypaJibl 6apJibIK
OPbIH aJ/IFaH MaH-KaWJapAbl eCKepe OThIPHII, COT LIeliMiHiH epKiHAiriHe MaH Gepinesi.

CoHbIMeH 0ipre, »KOWBLIFAaH YKIMHIH CYAbsIHBIH, »KYMbICBIH/AFbl aKay €KeHiH >XOKKa
HIbIFApyFa 60JIMai/bl, OIaH TaJIal eTiJeTiH MiHe3-KyJIKbl KaHAal 6oJica /ia oJ1 KiHaJ1i 60JIbI
TabbLIaAbl.

KBIJIMBICTBIK IIPOLECTE XKapHUAJaHFaH TapanTap/blH }KapbICHaJbLIbIFbl MEH TE€H, KYKbIJIbIFbl
KafFuJaTbiHa KapaMacTaH (KasakcTaH Pecniyb6yinkacbiHbIH KbIJIMBICTBIK-IPOLECTIK KOJEKCIHIH,
23-6a6bl1) OyJ1 epexke 9IeTTe KacaJFaH dapeKeTTi capasiay OeJirinie FaHa KoJJaHblaa/bl, al
»Ka3aHbl TaHJAAY KOHe TaFaublH/ay KYKbIFbl TEK COTTBIH KY3bIpETIiH/E.

CoHABIKTaH, KbIJIMBICTBIK, IPOLIECTiIH, 6aCKa KATBICYIIbLJIAPhI WIbIFAPbIIFAH COT IIEIIiMiH
Oafrasiayra Jja (>koHe COHbIH, CaJllapblHAaH OFaH AdJieJ1/li TYp/e aFbIMJaHyFa), COHAAM-aK OyKia
KbLJIMBICTBIK TMPOLIECTIH, KOPBITbIH/bI, MaHbI3/lbl Ke3eHi O0JbIN TabblLIATbIH KbIIMBICTBIK
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»KayalThIJBIK lIapacblH TaHAAY MaceJieJiepiH/e COT KapbICCO3iH/le 63 YCTAaHBIMbIH aWKbIHAAyFa
Ja KabineTcis.

Anaiina, 6enrisi 6ip *koFaphl COT MpOLeCiH OyKapasiblK aKlapaT KypaJjAapblH/a Kapusaay
KeINTereH CypaKTap MeH JiayJ/ibl MaceJsiesiep/li TyAbIpaAbl. Op TapanThIH 63 YCTaHbIMbI 60J1a/Ibl.
AlipinTayuibl Tapan HeH Xa0ipJieHylli IbIFapbLIFAaH YKIMZI 9Ji/eTci3, YKIM TbIM »XyMcak
Jlell ecelTece, aJl KOpFayllbl Tapaln COTTaJIFAH aJaM YIUiH YKIMJI KepiciHlle ThIM KaTaJ Jel
caHaiabl. ByraH 6ac 6o0cTaH/JbIFbIHAH aWbIpy a3achkl TaFalbIHAAJFaH COTTaJIFaHAap/aH
aJIbIHFaH cayasiHaMma JaJies1 6oJia anajpbl: cypanfaHgapblH 58%-/4aH acTaMbl LIbIFApbLIFaH
YKIMMEH KeJIiCEeWTIHAIrIH aTanm eTTi, 0Cbl caHaTTafbl COTTaJFaHAapAblH, 18%-b1 637€epiH
KiHaCi3 fen caHauabl, a1 40%-bl TaFalbIHAA/IFaH KbIJIMBICTBIK, )Ka3aHbl 9/jiJ1eTCi3 el CaHalbl.
CayasiHaMa aJsiblHFaH COTTaJiFaHAapAblH, TeK 33%-bl FaHa OJlapFa KaTbICThl LIBIFAPBLIFaH
aublnTay yKiMiMeH KesiceZi. CayasiHaMa ajIbIHFaH COTTa/IFaHAapAbIH 9%-bl TypJi cebenTep
60MbIHILIA KOMBLIFAH CypaKTap¥Fa »kayall 6epyZieH 6ac TapTThl.

CoT yKiMiMeH aAiJ1, 3aH/ bl )Ka3aHbIH, TaFalbIHAATIYbIHA KEHIJIZIETETIH )KoHe ayblpJlaTaThIH
(epekilie) MaH-kalJapAbl €CKepy/iH, OpHbI epekiie. ATaJfaH MoH-KaiJap KYKbIK HOpMa-
JIapbIHbIH, KOJIAAHbLIYbI TOKipUOeCiHiH KeHbip e3eKTi TycTapblHA TOKTAJICAK,

9JicTrep MeH MaTepUaIgap

3epTTeyAiH aaici peTiHJe »ka3a TaraWbIHAAY OapbIChIHAA KbLIMBICTBIK KYKbIK, KPUMU-
HOJIOTUSIJIBIK, CUIIATTaFbl MaceJiesiep/ii lenryre 60/1aThiH ajJfbllIapTTap Kypanuasl. by Tycra
d/licCHaMaJIbIK, Heri3, »KaJlblFa Oip/ledl TaHbIMHBIH, FBUJIBIMU 3/jiciHe cyilleHeai. Tapuxu aaic
apKbLIbI KbIJIMBICTBIK Ka3aKyHeci,»>ka3a TypJiepi MaceJiesiepiHe KaTbICThI 3aH I bIFapMallblJIbIK
TIKIpUOECIH TapUXU TYPFbIAaH 3epaeeni. PopManabl-T0TUKAIBIK d/jiC — Ka3a TaFalbIHAAY
IIapTTapblH KapacTblpy 6apbicbiHAa KasakcTaH Pecriy6/MKkacbiHbIH KbLIMBICTBIK KOJEKCIMEH
OeJiriJieHTeH HOpMaJsap/iblH Ma3MyHbIH >KaH-)KaKTbl, TepeHipeK 3epTTeiJi. KpLIMBICTBIK
3aHHaMa OOWMBbIHIIA >Ka3a TaFaWbIHJAy/[blH MaceJsesiepiH 3epTTey 3aHHaMaJlblK JKoHe
TOKIpUOEJiK TYCTapbIH XKYHesey »KoHe KaJIbLIay HeTri3iHe )Kypriziiai. CanbicTbipMasbl 9ic -
OTaH/bIK KblJIMBICTBIK 3aHHAMaMeH Ke3/je/Il'eH KayalThIJIbIK [1eH Ka3aHbl )KeHi/1/leTeTIH MaH-
KalJapapl LeTeNiK TaKipubeMeH CaJbICTbIPy OAPBICBIHAA KOJIAAHBLI/bl. IMIUPUKAIBIK
MaTepuaapAbl 6araay Ke3iH/ie aKnapaTTap/Abl ajJyAblH dJIeyMeTTiK TyCTapbl KOJAaHbLI/bL.
CoHJiaii-aK Kelbip KbIJIMBICTBIK KOPCETKIIITEP/i epeKlliesiey YIliH CTaTUCTUKAJIBIK 9/iicTepre
cyvienai. JKyprisiireH 3epTTeyAiH TeOopHUAJbIK Heri3iH 3aHHaMajJap MeH KbIIMbICTBIK
KYKbIKTbIK, KDUMHUHOJIOTHUSJIBIK, CajlaiaFbl MaMaH/lapAblH FbIIBIMU KOHQepeHUsl MaTepraJl-
Jlapbl, MOHOT'padusiap MeH Te3rucTepi Kypau/bl.

Tankpliay

KBIIMBICTBIK, KYKbIKTa KbIJIMBIC K0He >Ka3a caHaTTapbl 6acThl OPbIH aJafibl K9He KOFaM
JlaMybIHBIH 6apJIbIK Ke3eHAepiHe a/1eyMeTTiK, MOpab/bIK, KYKbIKTBIK )KoHe QUI0COPUAIIBIK
TYPFbIJAH esieysi TypAie KypZeJsi, MaHbI3/bl mpobJeManap/bly 6ipi 60/bl. KbliMbIC TeH
»KasaHbIH ©3apa 0al/IaHbIChl MEH TayeJIZiIiriHe KapaMacTaH, 0J1ap/blH, apacbiHAa GipKaTap
allblpMallblIBIKTap Oap.
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MpbIcaJibl, Ka3a/IaHYLIbLIbIK KbIJIMBICTBIH KAXXeTTi cajJapbl *KoHe Ka3a KbIJIMbIC CaHaT-
TapblHbIH Heri3iH/e xkaTblp (Kasakcran PecniybmkaceiHbiH KblIMBICTBIK KoZekci 11-6am), an
KbIJIMbIC 60JICa »Ka3aHbIH COJ1 He 6acKa Ja TYpiH TaFaWlblH/ay YILUiH O6ipzeH 6ip Herisi 60Jbin
Tabblabl (Kasakcran Pecny6/inkacbiHbIH KblIMBICTBIK KofeKci 4-6ar).

«MeMmuJiekeTTiH MiH/ieTi 6ip »KaFbIHAH >KacaFaH KbLJIMbICHI YIIIiH 3Ka33/laH Ky ThLIMAYIIbLIbIKTbI
KaMTaMachI3 eTeTiH 60Jica, eKiHIli »XaFbIHAH COJI YKa3aHbl MeMJIEKeT YUIiH Jle COTTa/IylIbl
YUIiH Ae aAineTTi, TUIM/I, 9/1eyMeTTiK casZjapblH MeiJliHIIe a3alTy»,- 60JbIN TabblaaabI [3].
KbIMBICKAa Kapchbl Kypec yAepici YHeMi »KaHAPThUIbII, KeTIIAipiJiin, e3repin OTbIPYbl Kepek.
Ou1 3aH B! ga!

Kasakctan Pecny6sinkacbl KblIMBICTBIK KOJEKCiHiH 4-6a0blHJa KbLIMBICTBIK ayalThl-
JIBIKTBIH, Oip/leH-0ip Heri3i KbLIMBICTBIK KYKbIK OY3YUIbLIBIK >acay, IFHU ocbl KojekcTte
K6e3/eJiTeH KbIJIMBICTBIH, HeEMeCe KbIJIMBICTBIK KYKbIK OY3yLIBLJIBIKTBIH OapJblK OeJrisiepid
KaMTUTBIH iC-9peKeT acay 00J1bl Tabblia/ibl el KepceTiireH. Bip KbIJIMbICHI YIIIiH elKiMAi
6ipHeule peT Kyjasayra 6osMai/ibl. KblJIMBICTBIK 3aH/Abl YKCACTbIFbl OOMBIHIIA KOJIAAHYFa
oJ1 6epinmeinai [4].

WUTanus fanbiMbl, KDUMUHOJIOTUSIHBIH, FbIJILIMHU OGaFbIThIHBIH >KaHa aBTOPJIAapbIHbIH 6ipi
Y.Bekkapua KbIJIMbICTbIH TaOHUFAThIH Ka3a MaKCaTbl MEH MAHIH a/IFalliKblIap/bIH 6ipi 60J1bIT
Herizaeni. KepHekTi FanbIMHbIH: «KpblIMbIC YyIIiH Kas3asiaFaHIla OJIapAblH, aJJiblH aJIFaH
ZlypbIC»,- leTeH NiKipi Ka3ipri yakpITTa ©3eKTi 60J1b1I Kasia 6epefi» [5].

KbIMBICTBIIBIKTBIH, aJIIbIH aJly Heri3iHe, OHBIH, KaTaJIAblFbl €MeC, »Xa3aZaH KyThblia
aJIMaylIbLIbIK, NPUHIUII KaMTbUIAbl. OCbIFaH YKcac Ke3KapacTapbl 6acka FajabIMJap Aa
yCTaH/bl: aFblIbIH puaocodpsl U.bentam, HeMic FanbiMbl JI.Dellepbax, peceil FajibIM/Aaphl:
A.H. Papgumes, M.M.Cniepanckuii, K.I'erenb, U.4. ®oitnunkui, E.X. Tapuosckui, H.C. Taranues,
H. Cepruesckuii, A.Il. XKuxkunenko, M.H. I'epHeT, M.M. Ucaes, C.b. [1o3HbI11EB X9He 6acKaJap.

KbLJIMBICTBIIBIKKA KaPChl KYpPeCTe KbLJIMbICTBIK Xa3a MaHbI3/bl peJl aTKapa/ibl, OHbIH AYPbIC
KOJILIaHBLIYbl OFAH KOMbIJIFAH MaKCcaTTapFa XeTy/le oTe MaHbI3/bl. KblJIMbICTapMeH KypecTe
6ac 60CTaH/bIFbIHAH aWbIPy KbLIMBICTBIK >Ka3aCbIHbIH, CUMATTaMacbl MeH TaFaWbIH/AJIybI
MaceJsieCi TEOPUSJIBIK TYPFbIJIaH Ja TaKipubesik TYpFblJJaH Ja MaHbI3[lbl MOHTE He KoHe
©3€KTi 60JIbIN OTHIP.

Ocbl Tycta KaszakcrtaH Pecny6simkacbiHblH, KbIIMBICTBIK KoJeKCiHiH Epekiie 6eJiri
HOpMaJIapblHbIH, CaHKIUSAJApbIH/a KapacTbIPbLIFAaH 6apJiblK >Kalasay TypJiepiH Tasijai
OTBIPBIN, KeJiecifell »KarmalsiapFa Ke3KeTKisyre O6oJiafibl: 1997 KbLIFbl KbIJIMbBICTBIK
3aHHaMaMeH casbicThipFan/ia 2014 Kbkl KabblIJaHFaH, Ka3ipri 3aHbIK Kyl 6ap KaszakcTan
Pecny6irikacbiHbIH, KbIJIMBICTBIK, KOZleKCiHiH, Epekiie 6eJiiriHiH 6anTapbl caHKLUSAAapbIHAA
i3rizieHAipy TypfbicbiHaH Gesriyi 6ip e3repicTep 60//pbl, OKllayJlaHyMeH 6alJIaHbICThbI eMec
»KasaJlapAblH, TypJiepiH KosiaHy kebenai (abinnyazap 140-Ka; Tysey >KyMbIcTapbl 26-Fa;
KOFaM/IbIK >KyMbICTapFa KaThICy 76-Fa, Ty3ey )KyMbicTapbl 302-re).

CoHbiMeH 6ipre, KazakctaH Pecniy6sinkacbiHbIH KblIMBICTBIK KoZiekci Epekiiie 6eutirinzeri
OGanTapblHbIH CaHKUUsJApPbIHAA 6Oac OOCTaHAbIFbIHAH aWbIPy CbIH/bl OKLIayJayMeH
6al1aHBICTHI XKa3asap/bl KoJJaHy 86 xaHe Kamay 150 »xaFjaiira kebenreH.

Opan 6acka, 2014 »xbuibl Kasakcran Pecny6siMkacblHbIH KbIIMBICTBIK KOJIEKCiHE
KbIJIMBICTBIK, »Ka3a/IapAblH, KaHa TypJiepi — «lleTeaJiKTi HeMece a3aMaTThIFbI KOK, a/laM/ibl
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KasakcraHn Pecny6/iMKacbiHbIH 1LIeTriHEH TbICKAPbl »epre LbIFapbll Kibepy» eHrisiaji,
COHBbIMEH 0Oipre «aCKepu KbI3METIHEH LIEKTEYJIep» XKoHe «Ky3eTTe yCTay» >Ka3aJjapbl aJblll
TacTal/bl.

KasakcTtaHn Pecniy6/irkacblHbIH KbIIMBICTBIK KOZeKCiHiH Epekiiie 66J1iriHiH CaHKIUSCBIHBIH
30%-71a 6ac 60cTaHAbIFbIHAH albIPy TYPiHAETI )Ka3aHblH 6a/1aMaJlibl TYpJiepi KapacTbIPbLIFaH,
Jlecek Te cOTTapMeH 6ac 60cTaH/bIFbIHAH albIpy Ka3acblH TaFalblHZAy Ke3iHje 6ajiaMasibl
»Kasa TYpiH KoJiJaHyZia KUbIHJBIKTap Ke3zece/i. Mbicasibl, 6ac 60CTaH/AbIFbIHAH albIpy *KoHe
6acKa Ke3 KeJITeH Ka3aHbIH apacblHJaFbl TYPiH TaHJaFaH Ke3Je, COTTap 6ac 60CTaHAbIFbIHAH
alblpy »a3acblH KOJIJJaHyFa MaXKOYp, 6MTKeHi COTTa/IFaHHbIH >XeKe 6achl MeH iCTiH MaH-
KaF[allapblHAa TY3€eTy »KYMbICTApblH TaFalblHAAN aJIMalThIH KafFAanaap 60Jybl MYMKIH,
cebebi, o1eTTe OYJI Ka3a )KYMbIChI 6ap aJlaMAapFa TaFalbIHAANA/ibI [6].

XKorapbia atan etkeHiMmizzael, Kazakctan Pecny6ivkacbiHbIH, KbIJIMBICTBIK, KOZEKCiHE
»Kasasiay »Kyueci Tybereii KahTa KypblLi/bl, aTaln alTKaH/a:

1) KbUIMBICTBIK, TEPIC KbLIbIK »acaFaHbl YUIIH »Ka3aHbIH MbIHaJaW TypJepi Ke3jeseji
- aubinnya (20-gan 200 AEK-ke geiiiH), Tysey xymbictapbl (20-man 200 AEK-ke neiin),
KOFaM/IbIK »KYMbICTapFa TapTy, KAMaKKa aJy, LeTeJAIKTI HeMece a3aMaTThIFbI KOK, aZlaM /bl
KaszakcraH Pecniy6/1MKachl 11eriHeH ThICKaphl Kepre IbIFaphblIl XKibepy.

2) KpLIMbIC 3kacaFaHbl YiliH - anbinmys (200-geH 10 000 AEK-ke aeitin); Ty3ey )KyMbICTaphl
(200-gen 10 000 AEK-ke peitiH); 6ac 60CTaHAbIFbIH LIEKTEY; 6ac 60CTaHAbIFbIHAH aWbIpy
KOJIJaHbLIYbl MYMKiH. By/J1 peTTe KbIIMBICTBIK KYKbIK OY3yIIbLIBbIK (KbIJIMBICTBIK Tepic
KbLJIBIK, KbLJIMBIC) 3KacaFaHbl YIIIiH >Kka3aHbIH HETi3Ti TypJepiMeH KaTap KOCbIMIIA a3aJjap Ja
KOJILaHbLJIa/ibl.

Kasakctan Pecny6sMKacbhlHbIH KOJIJaHbICTaFbl KbIJIMBICTBIK, 3aHHaMacblHbIH, Epekiie
6eJiriHe Tanjay >Kyprisy 6apbICbIH/ja KbIJIMBICTBIK, TePIiC KbIJIBIKTAp CaHbl - 116, KblJIMbICTAp
- 590 (oHma ayblp eMec KbLIMbICTAap - 138; ayblpJiblFbl OpTallla KblIMbICTap-205; aybip
KbLJIMBICTAp - 181; aca aybIp KbLJIMBICTAp - 66) aHBIKTAaJI/bI.

KBIIMBICTBIK, 3aHHaMaFa €HTi3iireH MyHJail e3repicTep 6ac 60CTaHAbIFbIHAH aWbIpy
TYPiHAeri ’)Ka3aHbl TaFalblHAAyAA OasaMa KasaJsiap KoJiJaHy MYMKIH/ITiH KeHeHTiN OThIp.

AuTbuIFaHZapAbl Heri3re aJjia OTBIPBIN, >Ka3aHblH, Ma3sMyHbl MeH TypJiepi TypaJbl
KOJILAHBICTAaFbl KbIJIMBICTBIK 3aHHaMara Ty3eTy/lep eHri3y Ke3iHJe KblJIMBICTBIK-aTKapy
MeKeMeJsiepiHe ibepisieTiH aJaMJap/blH CaHbIH OapblHIIA a3alTy MYMKIHAIrT ChIHABI
acnekTire e Hasap ayZapfraH eH. bys TycTa, a3aMaTTap/blH KbJIMBICTBIK COT TOpeJlirine
KaTbICYybIH a3al Ty TypaJibl aUThLJIBII OThIP. KBIIMBICTBHIK aTKapy MeKeMeciH/ie 00JIFaH Ke3iH/e,
apTypJi daKTopap/blH 9CepPiHEH COTTANYLIbIHBIH, XeKe 0acbIHbIH, Kyp/esi AepopManUsichl
OPBIH aJaThIHBI )KaCbIPbIH eMec.

Cebe0bi, >xa3a TaFaWbIHAAY KYKbIK KOJIJAaHy NpPOLIECIHIH MaHbI3/bl KoHe IIelylli Ke3eHi
60J1b1 Tabbl/1a/ bl )K0HE MeMJIEKETTIK OpraHfa MeMJIeKeT aTblHaH lIelliM KabbL1jayFa YJIKeH
eKisleTTiKTep GepisreH, COHAAMN-aK acaJlfaH KbLJIMBICTBIK KYKbIK Oy3yHIbIIbIKKA (KbIJIMBIC
HeMece KbLJIMBICTBIK, TepiC KbLIbIK) KoHe OHbl )KacaFaH aJlaMfa COHFbl 6ara 6epegi. XKasza
TaFalblH/ay Ke3iH/|eTi Ke3-KeJIreH 3aH HOpMachlH O6y3y aybIp cajiJapFa 9KeJlill COFaThbIH/bIFbl
aHBIK,

OpUHe, KbIJIMBICTBIH 9JIEYMETTIK Kayli OOJIFaHABIKTAH KiHAJII TYJIFa Ka3asJaHybl THIC,
eNTKeHi o1 3uaHAbl. Ka3aHbIH KaTaJJAbIFbl >KacaJFaH KbLJIMBICTBIH KOFaMfa KayilTilik
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JlopexKeciHe COMKeC KeJyi KoHe «KbIJIMBICTBIH, aybIpJIbIFbl >KOHE KbIJIMbIC MEH >Ka3aHbIH
apacblHJaFbl COMKECTIK TaJlallTaphbl »Ka3aHbl TaHJay/a LIenlylli MaoHre ve 60/ybl Kepek. O
YILiH apHaiibl epexxesiep a3ipJyieHei. MyH/1all eperkesiep YLIiH KaXKeTTi KoHe TaOUFU HeTi3 — 6yJ1
KbLJIMBICTAp/blH Ti30eciHe CoiKeC KeJIeTiH OMJIacThIPbLIFaH XKa3aJiay KaJlachl }kaHe 9p TypJii
»Ka3aHbIH, TYpJIepiHiH aybIpJIbIK AopeKeciHe KaTbICTbl HAKTbI HYCKAYJIbIKTap/blH 00J1ybI» [7].

CynpsJiapra »ka3a TaraublHAay Ke3iH/e oTe KypZeJll )KoHe ayalThbl MiHJeTTep KOMUbLIa/bl,
OUTKeHI «3aH/bl, HETi3/leJiITeH, d/Ii/1 >KoHe TOpOHe ik MoHTe ue TUIM/I YKIM LIbIFapy npoieci
CyAbslJIap/AblH TEpPEH Taljay KbI3MeTiH KaxeT eTe/i. OJ1ap cos alaMHbIH, dJIeyMeTTiK MaHbI3bl
6ap NCUXMKaJIbIK KeMLIIKTEpiHiH, TaFalblHAA/JaTbIH jKa3a llapaJjapblHblH, HAaKTbl TY3€TYy
MYMKIiH/[IKTepiMeH apaKaTblHACbIH allKbIH/jal 6iy kepek» [8].

Backama aWTKaHja, 6i3 9fi/s »KasaHbl TaFallblHAAY/bIH, LIAPTTApbIHbIH, Oipi peTiHze,
COTTaJIyUIbIHBIH XeKe OacblHa erKel-TerKeu/i capantaMa »acay TypaJsibl aiThbIll OTBIPMBbI3.

2Kazasnay, )xa3anbiH MaHi peTiHjie KeHecTik CoBeTTik Couumanuctik Pecny6inkanap Ofafbl
MeH oJaKTac pecnyosinkanapAbiH, 1958 KblLIFbl KbIJIIMBICTBIK 3aHHaMacbIHbIH, 20-6abbiHja
’KOHe OJlaKTac pecnyoJiMKaJapblH, KbUIMBICTBIK KOJAEKCTepiHiH THicTi OGamTapbliH/A
avKbIHJaJIFaH.

KBUJIMBICTBIK »Ka3aHbl KOJIJAHY TUIMJAUIITIHIH MaHbI3[bl IIAPThl, OHbIH MaKCcaTbl MeH
TaFalblH/ay LApTTapblH HAKTHI TY>KbIpbIM/Iay O0JIbII Ta0ObLIa/bI.

KbIIMBICTBIK, 2Ka3a - OyJ MeMJIeKeTTiH KOFaM/bIK KayilTi opeKeTKe peaKIUsChI.
KBIIMBICTBIK-KYKBIKTBIKFbIJIBIMU 3/1e0MeTTep/ie KbLJIMBICTBIKKa3a TYCiHIri ap TypJli MaFblHala
KOJIZAHbLIAbl: KbIJIMBICTBIH, 3aH/bl CajJJapbl peTiH/e; KbIJIMBICTBIK KayalThIJIBIKTbIH, 3JiCl
(HbICaHbl) peTiHZe; KiHAJIIHI OHBIH 9peKeTi YIIiH Ka3asay (3ka3aHblH, KaTapbIMbl) TypiHZeTi
KbLJIMBICKA KapChl Kypec Kypasibl (KypaJsibl) peTiHze; MbICcaJibl, aybIPChIHY, albIpy, a3al IIery,
KbLJIMbICKepre 6eJriji 6ip 3usiH KeNlTipy *aHe T.0. [9].

Korapbiia KenTipisireH »ka3a MaFbIHAChIHbIH Kal-Kal CbIHbIH 060JIChIH MOHi, >Ka3aHbIH HAKTbI
TYCTapblH allaTblH OOJFaH/bIKTaH, KabbliJaHyFa KyKbIFbl 6ap. COHbIMEH Oipre, »Ka3aHbIH,
KOpCeTi/IreH MaFblHaJIapbl MEH KAaCUeTTEePiHIH KaTapblHA KbIJIMBICTBIK »Ka3a, AdJIipeK auTCaK,
»KacaJIFaH 9peKeTi ylIiH Kek ay 60Jibln TabbLaaas! [10].

3aH, LWbIFapyILIbIHbIH OYJ Ke3KapacblHa TyCiHikTeMe 6epe oThIphimn, B./l. @unuMoHoB: «XKaHa
KbLJIMBICTBIK KOJIEKCTe KbLIMBICHI YIIiH a3ajayfaH 6ac TapTyAblH e3iHJik cebenTepi Oap.
By 6ac TapTy/blH Heri3ri cebebi: «kasanay» (kapa) »KoHe «kKala» JiereH ce3jep 6ip-6ipiHe
CUHOHUM/JIep 6ouibin Kesefi. COHABIKTAH OyJ1 KyObLIbICTBIH Ma3MYHBIH aHbIKTAy YIIiH Heri3ri
»Kasasiay »ka3a peTiH/ie aHbIKTaMa 60JIblIII elll Hopce 6epMeiii. JKazaHbl MEMJIEKETTIK MaXKOYpJiey
peTiH/le aHbIKTay, KepiciHllle, OHBbIH aca MaHbI3/jbl MYMKIH/IKTepiH kepceTei» [11].

A, BK. lytoHOB OyJ1 epexxesiepMeH KeJicnel/ii »koHe OFaH HeTi3 XOK, eMec, 8iTKeHi, 3aH
HIbIFAPyLIBIMEH YChIHbIJIFAH MEMJIEKETTIK MaXKOYypJiey LiapaJiapbl peTiH/e Ka3a aHbIKTaMachl
HaKTbl eMec. OHbIH MiKipiHIle, MaXOypJiey COHJAM-aK KbIJIMBICTBIK, Ka3aHbIH, HETi3ri eMec,
KocbIM1Ia 6ip 6eJrici 60sb1n Kesefi. OfaH 6acKa, «xka3asiay» KoHe «Ka3a» TYCiHIKTepi kesieMi
MeH Ma3MyHbI )KaFblHaH 6ip-6ipiHe »xaKbIH 60J1Ca /3, 0J1ap/ibl CHHOHUM/ep PETiH/le aHbIKTayFa
6oJsIManbl.

ABTOp/bIH TiKipiHIlle, ka3aJay, »ka3aHblH, KepiHiC TabaTblH HblCAaHJAPbIHBbIH 6ipi >koHe
COMKecCiHIle, acaJiFaH ic-opekeT YIIiH KiHaJli aZlaMHBIH, KayallKepLIIIriH Ky3ere acbIpy
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HbICaHbl peTiHZe caHaljbl. «XKazanmay» — OyJ KbIJIMBICTBIK >Ka3aHbIH, ilIKi M3Hi, COHFBI
MaKCaThl — 9JIeyMEeTTIiK 9 1/IeTTIIIKTI Ka/IlbIHAa KeJTipy, COTTA/IFAaH alaM/ibl TY3ey XaHe aHa
KbLJIMBICTAp/IblH, aJI/IbIH ajJly MaKcaTblH/JA KbLIMBICKepre jka3asay (KeK ajy) bIKMaJbIHbIH,
HbICaHbI 60y » [12].

CoHbIMEH, Ke3 KeJITeH »Ka3a »KacaJIFaH iCTiH KalhTapbIMbl O0JIbII KeJle/li, B TKEHI 0J1 KbIJIMbIC
»KacaraH aJlaMHbIH, KYKbIKTapbl MeH OOCTaH/bIFbIHbIH, LIeKTeyiMeH OaWaHbICThI 00JIazbI,
6esrisli MOpa/bAbIK koHe GU3MKaJIbIK a3al lieryjaep/i keaTipeai (HeMece KeaTipyi MyMKiH)
»KoHe OHbIH, 6eJirisi 6ip malaackiHaH aiibipaabl. COHJal-aK »Ka3aHbIH OCbIHAAN KaCUTETTEPiHE
KOHIJ ayfapy Kepek, 6MTKeHI COTTaJ/IyllIbIFa, Heri3ci3 HeMece 9/jijieTCi3 a3al IIeKnec YIIiH,
COHBbIMEH KaTap TOPTiOiH, MYMKIH/AIriHIIe OHBIH 63iH 63TrepTil Ty3Y *0JIFa TYCyi YLIiH OHTaNJIbI
nav/iajsiaHy YILUiH eCKepilyi Kepek.

A3zan werysep, KaluFblpyJap, *asaJaybl KOJIIaHY Ka3aHbIH MaKCaThbl O0JIBII TaObLIMaNbl
(KasakcraH Pecny6sikacblHbIH, KbIJIMBICTBIK, KoJeKCiHiH, 39-6a0b1, 2 6.). OgaH 6acka, aiTa
KeTeTiH XXalT, )ka3aJiay kebiHece GeJriji 6ip afjlamMbl MaXKOYypJiey, a3all lery MeH leKTeyaepai
CyO'beKTUBTI Kabbly1ZJayMeH 6alIaHbICThI 60JIaThIH/bIFbI.

Kaza TypiH TaHAaFaH Ke3/e KbIJIMBICTHIK, Ka3a/lay/blH aybIpJbIK AapexeciHe, KblJIMbICThI
»KacayIllbIHbIH KeKe 6acblH eCKepe OTbIPbII, YKIM LIbIFapy Ke3iH/e /e XKeHiJeTieTeTiH xxoHe
aybIpJIaTaTblH MAH-KalJIap/bl eCKepe OThbIPbIN IIbIFapy WAPT.

CoT KaHJak Ja 6ip »ka3aHblH, TYPiH KoJIZJaHFAH Ke3/ie OHbIH KyHeJirine cyieHesi *koHe
6eJirisii 6ip 6ac 60cTaHbIFbIHAH albIPY KOHE MIEKTeY/li aHbIKTal KaHa KOMMaM, KbLJIMBICTBIK,
3aHHaMara CoMKec, dJIeyMeTTIK 9 IJIETTIIIKTI KaJIllblHA KeJITIPYy »KoHe COTTaJFaHAbl TY3eTy
YLIiH OJIapJbIH, }KEeTKIJIKTI LIEeKTePiH aHbIKTANbl.

7Kaza TaralibiHAay Ke3iH/e KbIJIMBICTBIK 3aH, JIaJ1ipek allTKaHAa, KazakcTaH Pecniy6/inkachl
KbI/IMBICTBIK, KOJleKCiHiH, Epekiie 6esiri 6anTapblHbIH, CaHKIMsJIapbl KacaJlblHFAaH 3aHChI3
apekeTKe (9peKeTci3/ikke) GailJIaHBICThI *Ka3aJjayAbl KAXKET eTeTiH 06ac 60CTaHAbIFbIHAH
aubIpy MeH IUeKTeyJepAiH MeJllepi auKblHAAJATbIHAAW eTill KypblJIbIMJA/IFaHbIH eCKepy
MaHBbI3/Ibl: )Kaca/IFaH KbIJIMbICTBIK KYKbIK 0Y3Y LI bIJIbIKTbIH KOFaM/IbIK Kay i HEFYPJIbIM )KOFAPbI
60J1ca, COFaH CdMKec Kasa Jla KaTaJ 0oJiybl KepeK. O3 Ke3eriHje TaFallblHJa/FaH »Ka3aHbIH,
aybIPJIbIFBI Y)KacaJIiFaH KbIJIMbICTbIH, CUIIAThl MEH aybIPJIbIFbIHA, KiHAJIiHIH )KeKe 6acbiHa, JYPbIC
TaFalblHJa/JFaH YKiMre, coHZlai-aK, Kasakcran Pecny6/irkacbiHbIH, KbIJIMBICTBIK KOJEKCIHIH,
39-6a0bIHbIH, 2-66J1iMiH/e OGEKITiIreH Ka3a MaKcaTbIH THIM/Ii )Ky3ere acyblHa XoHe 6acka J1a
MiHJleTTepre 6alJIaHbICTbI 60JybI KEPEK.

Joanipek ailTcak, »ka3za Oys1 MaceJiejiepAi lielle ajajbl, erep oJ i3risikTi, Herizae/rex,
3aH/bl k9He 9Aia1eTTi 60sica. COHABIKTAaH KbLJIMBICTBIK Ka3aJapAblH KOJAJAaHbLIY THIM/IITiH
aHBbIKTAy YLIiH KeITereH acneKkTijiepai eckepy KaxeT. Ke3 kesreH »a3aHblH Typi eH aJjbIMeH
KbIJIMBICTBIK 3aHHaMa¥fa 9CepiH TUTi3ei, eTKeHi coT OGeJriJi 6ip »ka3a TypiH TarallblHJaFaH
ke3jle Kasakcran Pecny6simkacbiHblH KbIIMBICTBIK KoJeKkci Epekiie 6eJiiriHiH HaKThbI
6anTtapbiHa >xoHe KaszakcTraH Pecnyb6uimkacbiHblH, KblIMbICTBIK Kogekci Kasnbl GesiriHiy,
epexxesiepiHe cyrieHes,.

AWTa KeTeTiH aWT, KbLJIMBICTBIK KYKbIKTaFbl >Ka3aJlap >YyWecCi KbIJIMBICTBIK 3aHHBIH,
NPUHLUIITEPiIHE HeTi3esie OThIpbIN KypasfaH. Ocblianila, 3aHAbLIbIK KaFugaTel KasakcTan
Pecny6ikacbiHbIH, KbIJIMBICTBIK, KOJEKCIHIH CaHKLUsJIapblHA »Ka3alap/blH TOJBIK Ti30eciH
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eHri3yai ke3jeii. Isrinenfipy KarujaThl ka3ajay KyileciHe (U3MKaJbIK a3am lIereTiH
HeMece COTTa/IylIbLIapAblH afaM/AbIK a0bIpOMbIH TYCipeTiH Ka3aapAblH )KeKeJleTeH TYpJiepiH
€HTI3y/i aJIbIll TacTay/Zbl TaJall eTe|l.

Cyabsinap »kasa TypaJibl lIEUIiMHIH aJllblFa 6ip/lel TaHbLIFaH KaFuJaTTapFa COMKEeCTIriH
TAyeJICi3 6aFasian KaHa KoWMail, COHbIMEH KaTap »Ka3a TaFalbIH/ay Ke3iHJe KOoJAaHbLIaThIH
epexeJiepZi 0Cbl KaFuAaTTapFa COUKeCTeHIpy Jie KaXXeT. KblJIMBICTBIK, KYKbIK TEOPHUACHIH/A
MeMJIEKeTTiH, MaXKOypJiey KylliMeH KOJIJaHbLIATblH dJieyMeTTiK HOpMaJjiapfa 9pKallaH
epeKlle Hasap ayJapbLiblll OTbIpaZbl. KbIIMBICTBIK KYKbIK OY3VILIBLIBIK >KacaFaH ajiaMfa
MeMJIeKeT KOJIJJaHaThIH Ka3aHblH PeJIiH, alaM eMipi, KoFaM MeH MeMJIEKEeTTIH, Kayilci34irin
KaMTaMachl3 €Ty, oJlapAbl KbIJIMBICTBIK KOJI CYFYLIbLJIBIKTAaH KOpFay OOWBbIHIIA 6acKa Ja
MaXKOypJiey l1apajapbIMeH KaTap 6aFasay MYMKiH eMec.

KbI/IMBICTBIK, 3aHAap/ia OesiriyieHreH »ka3ajapAblH, 6apJblK TYpJiepiHiH CIEeKTPiH TaHAAy
Ke3iH/le KbIJIMBICKEP/iH, KeKe 6acbhlHa, KbIJIMbICKA HEMKYpai/ibl Kapay »afFJaiblH, KacaFaH
9peKeTiHiH KOoFaMfa KayilTi/IriH eckepy KakeT. COHbIMEH KaTap »Ka3aHbl ayblpJlaTaThIH XoHe
YKeHIJIIeTeTiH MaH-KalJlapAblH eCcKepilyi Jie »a3a TaralblHAay/a e[dyip 060 beKTUBTI OpbIH
aJajibl.

KbIJIMBICTBIK, KYKbIKTAa >KayalTbLJbIK II€H >Ka3aHbl >KEHiIJIJEeTeTiH MoH-KauJap Jer,
KbLJIMBICTBIK, KYKbIK OY3yLIBIJIBIKTBIH K9HE OHBbI »KacaFaH aZlaMHbIH, KOFaM/JbIK, KayilTiJiriH
a3alTaThblH, JleMEK, OHbIH, XayalThUJIbIK J9peKeCiH TOMEeH/IETETiH, COHAN-aK »Ka3afa acep
eTeTiH, KiHdJIiHiH >keKe 6acbIHa *K9He 0J1 )KacaFaH KbLJIMbICTBIK KYKbIK O0Y3YyIIbLJIBIKKA KATBICThI
apTypJi ¢akTopsaap TyciHinezi. Ocbl *)aFfalaapAblH, 60/Ybl, €H al/ibIMeH, KbIJIMbICTBIK, iCTi
eH/ipicKe anyaH 6ac TapTy, COTKA JeHiHri ic )Kypri3yAi TOKTaTy TypaJibl MaceJieHi 1ielyre
dcep eTe OThIPHII, KbIJIMBICTBIK, )KayalThIJIBIKTHI XKeHiJ1ZeTe aja/bl.

By/sl KpUIMBICTBIK >KayalnTbLIbIK I[E€H >a3aHbl >XEHiJJAeTeTiH MoH-KauJapJbl COTKA
JleHiHr1 Tepremn-Tekcepy OpraHZaphbl, IPOKYPOP >X9He COT KbUIMBICTBIK >Ka3a TaFaubIHZAY
Ke3iH/le FaHa eMecC, COHJal-aK aJlaM/ibl KblIMBICTBIK, *KayalThlJIbIKKA TapTy HeMece 6ocaTy
TypaJibl MacCeJIeH] 1Ielly Ke3iHJe KbIJIMbICTBIK IPOLECTIH, HEFYPJIbIM epTe caTblIapbiHAA A
KoJ1laHaibl. COHABIKTAH KbIJIMBICTBIK, )Kayal ThIJIBIK, [IEH Ka3aHbl XKEeHJIZIeTeTiH MoH-Kauaap
O0JIFaH Ke3/ie COTKA JeHiHTi Tepremn-TeKcepy opraHaapbl KepceTiireH MaH-KaliapFa ciiTeMe
»Kacal OTBIPBIN, TipKeJreH KbLIMBICTBIK KYKbIK OY3yLIBLJIBIK OOWBIHILIA Tepren-TeKcepyzi
TOKTaTa ajaajibl.

Erep KbIJIMBICTBIK, iC COTKa Kibepijice, *KeHiJleTeTIiH MoH-)KalJap/ibl eCeNKe ajly COTKa
KYKbIK Oepe/i: a) 6asaMaJsibl CAaHKLIMS Ke3iH/le )Ka3aHbIH HeFYpJIbIM KaTaH TYpiH Oesriney; 6)
KbLJIMBICTBIK KYKbIK OY3yIIbLIbIK capajaHfaH KasakcTaH Pecny6/iMKacbiHbIH KbIIMBICTBIK
KoJleKCi 6abbIHbIH, CAHKIIUSICbIMEH O€e/ITiJIEeHTeH eH TOMEHTI IeHrelre TeH HeMece OFaH »KaKblH
MeJllepAeri ka3aHbl allKbiHAay; B) KazakcTaH Pecny6yinKkacbiHbIH, KbIIMBICTBIK, KOJIEKCIHIH,
55-6a6biHa CoMKeC COJl KbIJIMBICTBIK KYKbIK OY3YIIbLIbIK YIIIH KO3JeJreHHEeH HeFypJibIM
»KEHIJI 2Ka3a KOoJIJJaHy; T') KbIJIMBICTBIK, )KayaNnThIJILIKTaH 60CaTyAbIH 6ip TYypiH, IapTThl TYpAe
COTTay/Abl, )ka3aHbl 6TEY/li KEHiHTe KaJAbIPYAbl KOJIJIaHY.

Kasakctan Pecny6sukacbiHblH, KbIJIMBICTBIK KOJ€EKCiHiH 53-0abbiHbIH, 1-6eJiiriHje
KbIJIMBICTBIK, >KayalThbIJIbIK MEH *Ka3aHbl KeHUIJeTEeTiH MaH-KauJap TisiMi GepinreH. Bya
3aHMeH OeJiriieHTeH KeHi/leTeTiH MoH-Kalap/iblH, Ti3beci TynkiaikTi emec. AJ, coT 3aHAa
KOpCeT/IreH )KeHiJIZIeTETiH MoH-KalJap/ibl eCKEpMeyiHe, Ha3apFa aJIMayblHa »K0J1 6epiiMen .
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[lleTenfik 3aHHaMaHbl KOPBITY, IIKi 3aHHaMa YIIiH A3CTypJii 60JibIN TabblLIMaWTbIH
KaFJaljapAbl eckepyre MyMKiHZiK Oepeni. Mpbicanbl, KbiTail Xanblk Pecny6/MKacbhIiHbIH
KBIIMBICTBIK, KOJIEKCI KiHOHI )K9HE »KayaN ThI/IbIKTHI )KeHiJIJeTe OThIPbIN: 6ac 60CTaHAbIFbIHAH
aubIpy OpbIHJApPbIHJA HEMece OZlaH ThIC XKepJiepZe JaubIHAAJBII KaTKaH, TeKCepy Ke3iHje
pacTasaTblH aybIp KbIJIMBIC TypaJibl Xabap/jiama 6epy; HHHOBAIMSA/IAp HeMece TEXHUKaJbIK
»KaKcapTyJ/iap oWJsan Taby; KapanalblM eMip/ie HeMece XKYMbICTa XKaHKUASAPJBIKTBIH KOPiHICiH;
TaOUFW amaTTap/laH HeMece >Ka3aTallblM OKWFaJlapAaH KeWiHTri 6aTbIPJbIKTbIH, KepiHiciH
KaTKbI3aJbl. JlaHUsHbIH, KbLIMBICTBIK KOAEKCiHiIH, 84-6a0bl >KeHiJJleTeTiH MaH-Kaujap
peTiHJe: erep KYKbIK Oy3yIlibl eCKEPTETiH He ThIMbIM caJlaThbIH 6eJriji 6ip 9peKeTTi KYKbIKTbIK
epexxesiepAi AypbiCc HEMece KaTe TaJIKblIayAblH 9CepiHeH 9peKeT eTKeH aFAauiap/ibl 6eKiTeni.

XKayanThebIK MeH Ka3aHbl aybIpJlaTaThlH KaF[aljap KaTapblHJa KblJIMBICTBIH, KOFaMfa
KayiNT/IIrIH )KoHe OHBI »KacaFaH aZlaMHbIH, KayallTbLIbIK, J3peXeCiH apTThIpaTblH, COHbIMEH
KaTap ’Ka3aFa acep eTeTiH, KiHaJliHiH >keKe 6achl KoHe KacaFaH KblJIMbICbIMEH GaNUIaHBICThI
3p TYpJii MaH-KalapAbl TYCiHY KaObl1JaHFaH.

ByJ1 MHCTUTYTTBIH, 6esrisiepi 60JbIm:

1. CoT angbiHAAFbI KbIJIMBICTBIK, iCTE OpPbIH aJIaThIH HAKThI XKaFJauniap.

2. OnapaplH KeKke MaHbI3bl 0Oap, SFHU OJIapAbl TeK MeMJIEKETTIK MaXOypJiey IIapachl
TaHJaJIFaH koHe TiKeJiell KaThICThI aZlaMFa FaHa KoJ1ZjlaHyFa 60J1a/ibl.

3. Bys1kaFaaisiap »kasachl YILiH COTTaNyUIbIHBIH KbIJIMbIC KypaMbl 6eJiriiepiHiH KaTapblH/A
60/1Maybl KEpEK.

4. Onap »acaJifaH KblJIMBICTbIH, KOFaM/bIK, KQYINITIJIITiHiH >KOFapbl A9PeXeCiH CUNaTTanabl,
SAFHU 9J|eTTerl aF[ai/jla KblJIMBICTBIH, OyJ1 TYpiHiH KOFaMJbIK KayiNTiliK Japexxeci ToMeH
JIEHTelre ve »XoHe TeK KayilTi »arjaiyiap 60JiFaH Ke3Jle ic-opeKeTKe »KOFapbl KayilmTiJik
CUMaTbIH Oepeni.

5. Bys1 MaH-)alap TeK KoFaMfa KayilTiJiKTiH CaHAbIK KOPCETKIlliH — OHBIH, AdpexXeciH
apTThIPYbl MYMKIiH, 6MTKEHI CalaJiblK KOpPCETKIll — KOFaMfa KayilTiJiKTiH cullaTbl — TeK
KbLJIMBIC KYPaMbIHbIH, 6e/TijiepiMeH aHbIKTaJ1a/bl.

6. 3aH WIbIFapyLIbIMEH OeJITriJIeHTeH )Ka3aHbl ayblpJiaTaTblH MaH-KalJlapAblH Ti30eci TOJbIK
60J1bII TAaObL/IA/bl YKOHE KEHiHEH Ta/IKblIayFa KaTIanJbl.

7. bys1 MoH-KaWJ1ap COTKA KbIJIMBbICKEpPre KapChl MEMJIEKETTIK COT iCiH »KYpri3y LiapacbiH
TaHJaFaH Ke3Jle «opTalla eJillleHTeH a3aZlaH» OacTam KbIJIMBICTbIH, apHalbl OeJiiriHiy,
HOPMaChIHbIH CAaHKLIMACbIMEH aHbIKTa/IFaH €H KOFaphl lleKapasiapFa JeliHKa3a TaFaublHAAyFa
MYMKIHJiK 6epefi.

8. ’Kazsa TaraibiHZay Ke3iHJe KbLJIMbIC KYpaMbIHbIH capaJay OeJirici MeH ayblpJaTaTblH
MOH-)KalJlap/ibl €Ki peT ecenke ajy MyYMKiH/iri (FHY, erep ayblpJiaTaThiH afFAal KasakcraH
Pecny6inkacbiHbIH KpLIMBICTBIK KOZeKCiHiH Epekiie 6esirinae kesnece).

’Kaza TaralblHAAyfa bIKNAJ €TETIH MoH-XaW/apAblH, KeJTIipiJireH TOJIBIK eMecC Ti3iMi,
oJ1apAbl KOJIZaHy, COTTap/blH eCKepyi »KoHe aHbIKTayllbl KpUTEpUWJIep peTiHJe NanjalaHy
MeXaHU3MiH allblll KepceTnenal.

KBbIIMBICTBIH, k9HEe COTTaJyLIbIHBIH, )KeKe 0acbIHbIH, KOFaM/bIK KayinTijiri — 6ipiHiuuizieH,
3aH, LWbIFAPYLIbl MEH COTTBIH KbIJIMBICTBIK — »Ka3aJIaHYLIbl KYKbIKKAa KapCbl 9peKeTKe KoHe
OHbI KacaFaH CyObeKTire KapbIM-KaTbIHACbIH CUNIATTAUTBbIH 6aFaaylliblIbIK KaTeropus. O
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€Ki KepCeTKilll — CUIaTTaMa MeH >K9He J9peKeMeH aWIIbIKTaNaazbl, OJapAblH dPKaNChIChI
KbLJIMBIC TE€H COTTaJyLIblHbl dp TYpPFblJaH Oarasakabl. CMmaTraMa apeKeT IEeH >XeKe
aZlaMHbIH 63IH/IK epeKlleJliIKTepiHiH Ma3MyHBbIH CallaJblK aHbIKTAYLUbI, aJ Jdpexe — CAH/bIK
aHbIKTaylIbl 00JibIN TabbLIaAbl. KbIJIMBICTBI CUNIATTAWTBIH Oip MoH-KalJbl ap TYPFbIAAH,
TYpPJii Ke3KapacleH KapacTblpybl MYMKiH. MacesieH, 6YpbIH COTTbI 60JIFAaH aJaMHbIH, KbIJIMbIC
»KacayblHbIH KbLJIMBICTbIH KalTaJlaHYbIHA, bIKaJ €TYAiH OYPbIH KOJIJAaHbLIFaH l1apajiapbIHbIH,
THIMCi3/jiriHe *KoHe KbLJIMbICTap/blH KOMTIri peTiH/eri OHbIH 6apbIHIlIA MaHbI3/bl AdpEXKeCiHE
6alIaHBICTBl KOFaM/IbIK, KayillTiJiri eTe »kofapbl 00Jiblll KeJsiefi. Aca KaTiresfik KbLJIMbIC
KYpaMbIH JAdpexesieylli 6Gesri »KoHe >KayanTbLIbIKTbl aybIpJaTaTblH MOH-Kal JAa GOJIbIN
TaObLIabI.

EkiHiieH, KoFaM/bIK KayilTiJiK — caJbICTbIpMaJibl KaTeropus. O TypJii KbLJIMBICTapAbl
CaJIBICTBIPY YUIIH KOJIZaHbLIa/ibl. COTTANyIIBIHBIH >KeKe 6acbl TypaJsbl Ja OCbIHbI alTyFa
60J1a/bl.

KofaMbIK KayiNTiJIiK CHITAaThI MeH J@pereci KbIJIMbICTBIK iC 60MbIHIIIA MaHbI3bI 6ap 6APJIbIK,
MOH-KalJlap/AblH KUbIHTbIFbl OOWBIHINA aHbIKTAJaZbl XKOHEe ©63apa 0OalJaHbICTA, KelleHJi
TypAe 6GafasaHybl Tuic. Osap aWpbIKlia MaHbI3Fa M€ >XoHe COT OoJiapAbl: KbLIMbICTap/bl
Jlapexesiey Ke3iH/le; KbIJIMBICTBIK »KayalThIJIbIKTAH KoHe Ka3a/laH 60caTy TypaJibl MaceJieHi
HIeUIKeH Ke3/le; »Ka3a TaFaWblHAAY Ke3iHJe; »Ka3aHbl OpbIHAAYFa OalJIaHbICThI Macesesepai
LIellIKeH Ke3/le eCKepeJi.

YwinmizeHn, »xka3a TaraublHayFa Ha3ap ayAapambl3. by caTbiia KbIJIMBICTBIK, iC-9pEKeTTiH,
’)KoHe COTTaJIyUIbIHbIH >KeKe 6acblHbIH, KOFaMJbIK KaYyilTiJiK CUIAaTbl MeH JI9pexkeci: »ka3a
TOCI/I Typasibl MaceJieHi LellyTe; »Ka3aHbIH HAKThI TYPiH XK9He LIapachlH 6eJriseyre; »ka3aHbl
OpbIHZAY TOPTiOiH Gesrisieyre bIKNal eTe/i.

Kepin oTbipFaHbIMbI3ZIal, OYJ1 KYKbIKTBIK KaTerOpUsSHbIH, MaHbI3bl 6Te 30p. KbIJIMbICTBIH
»K9HE COTTaJyUIbIHBIH KeKe 0aChIHbIH, KOFaM/IbIK, KayillTiJIiriH aHbIKTAy 6apbICbIH/Ia KaH Al
dakTopJsiap MiHAETTI Typ/Ae eCKepijie[ii AereH cypak Tyazbl. OJJie, Oy KepAe oJlap/bl €Ki peT
ecernTey )y3ere acblpblJIMail Ma iereH KYMaH/i cypak 6ap?

IbIHABIFBIHAQ, YKIM LIBIFAPY Ke3iHJeri COTTBIH OUBbIH OKY 6Te KHBbIH, TITI MyMKiH eMec.
OHBIH YCTiHe, TOXXipube KepceTKeHAeW Kol »KaFJaijapa coTTap iCTiH KoHe »KeKe aJlaMHbIH,
OapJibIK epeKIIeiKTePiH )KaH-KaKThl alllbIIl KOPCETYTE XXoHE Ka3y¥Fa, 0J1ap/ibl TEPEH, TalAayFa
KETKIJIIKTI Jlapexe/ie KeHia O6ejie 6epMeUlTiHI Ae Ke3aeceli. OJeTTe YKiM/le KaXKeTTi MoH-
»KaWJIapAbl Kall FaHa Ti3il 6TyMeH UIeKTeJe/i, 0J1ap/blH MaHbI3bIHA, [IopeKeCiHe )KOHE COHFbI
TYHWiHre bIKNaJblHA KYKBIKTBIK OaFra OepinMeifi. Bi3aiH oibiMbI31a, KOFaM/bIK KayinTiaik
CUIIAaTbIHA >K9HEe /JdpekeciHe bIKNaJ eTeTiH ¢akTopJsap/bl ecenke ajy KblJIMbICTAPAbI
Jlapexkesiey CaTbICBbIHAA OJIapAbl 3epTTeyJieH OacTaaybl KaxeT. bysn peTTe oJiapfbl
MaHbI3/IbL/IbIFbIHA Kapal Il TYPJii TONKA 66eJiill KapacTbIpy Kepek:

- KbLJIMbIC KYpPaMbIHbIH, MiH/IeTTi Iopexxe/ielTiH Oerisiepid KypalTblH MaH-Kal1ap;

- KbLJIMBICTBI JiI9peKeJiey Ke3iHJle ecKepijiMereH, KypaMHbIH, GpaKy/JbTaTUBTIK GesrisiepiH
KYpaWTbIH MdH-XaWjap;

— COTTaJIyUIbIHbIH K€Ke 6aChIHbIH, 63iH/iK epeKIleNiKTepiH KOCbIMIIA CUIATTAaUTbIH MaH-
Kaunsap.

Besrinepain 6ipiHini TOObI os1ap/bl *KacaJFfaH dPEKETTI AaperKesereH xoHe KblIMbICTBIK
KOJIEKCTe Ke3/leJITeH KOFaM/IbIK KayiIlTi ic-opeKkeTTep yWecCiH/le KbIJIMBICTBIH, )KacaJ/ly OpHbIH
aHbIKTaFaH Ke3/le eCKepreHHEeH KeuiH »ka3a TaralblH/lay Ke3iHe KoJIJIaHblIyFa TUIiC eMec.
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ExiH1i xkoHe yuiHIi TonTap, 3aHJaFbl TUICTi KbIJIMBICTbIK-KYKbIKTbIK CAHKI[US LIIeHOepiH/ie
KbIJIMBICTBIK, »KayalTbLJIbIK IIEKTEePiH OeJirijiereH KblJIMbICTbIH, aybIpPJIbIFbIHbIH €CKepiJreH
KaTeropusChl YA EeCiHEH ILIbIFA OTHIPHIIN, COTTAJYUIbIHbI KbIJIMBICTBIK, KayalThlJIIKTAH >KoHe
»KaszaZlaH b6ocaTy MYMKIiHZIri Typasibl MaceJsieHi LIelNIKeH Ke3Je KoJJaHbliajbl. Macese
OH, WIeLIJITeH >KaFfgaija Oyl MoH-Kaljap »kasa TaFallblHAAy KaXKeTTiriH alKbIHZAyIIbI
peJiiH aTKapaabl. Bys peTTe apasiblK cuUNaTTaFbl TYNKIJIKTI eMec 1IeliM KaObliJaHATbIH
60JIFaH/IbIKTAH, aTaJIFaH TONTAp HAKThI ka3a beJrisiey ke3iHje eckepinyi MyMkiH. XKasa Tacini
TypaJibl MacCeJIeH] LIellKeH Ke3/e [le OCbIFaH YKCac »KafJal OpbIH aJjiaZibl. AKbIp COHBIH/A,
6apJiblK aTasifaH ¢aKTopJap, *KUbIHTBIK Kypal OTBIPbIMN, KbIJIMBICTBIK, Ka3aHbIH, TYPi KoHe
11apachl TypaJibl OPTaK, LIelliMre aJibll KeJe/i.

7Kaza TaralibiHAayFa bIKNaJ eTeTiH aKTopJapAbl ecenke ajsay mpobseMacbiH OyJaiiiia
KapacTbIpy, oJIapAbl Ti3il LIbIFyFa KapafaHJa OapblHINA KyWeJsli KoHe KaH-)KaKTbl KepiHic
6epeni.

Kazanapgp! cigipy kesiHze OHbIH 0asasblK TYpiH Oesirisiey yuiiH HeMece KOCy Ke3iHJe
»KayanThIJIBIKThl KYIIEWTY YIIiH KbIJIMBICTBIH, KaWTa/JlaHYbIH, COFAH COMKEC COTTAaJYLIbIHbIH
KalTajlall KbLJIMBIC >KacayblH CUNATTaWTbIH MoH-aWjap, 6ackalla alTKaH[AA, >XUBIHTBIK
dakTopsapbl eckepisiefii. COHFbICBIHBIH >KUBIHTBIK KYPaWTbIH >KeKeJlereH KbLIMbICTApFa,
d/leTTe, KATbICbl OoJsiMaiJbl. MacesieH, eKi KbIJIMBIC Ta »KaJllblFa KayilTi TaciigepMeH
»KacaJIbIHFaH JeJiK. byJl MoH-KoM KeKe Ka3aJlapAbl TaHJay Ke3iHge eckepiyireH. JKUbIHTBIK
»KasaHbl TaFallblHAAy Ke3iHJe KayinTiairi 6ipaeil Tociijep emec, ic-opeKeTTiH KeNTiriHe
6al/JIaHbICThI, COTTAJylIbl TapanblHAH 9PEKETTiH KOeNTiriHe OailJIaHbICTbI, 30PJIbIK I€H
30MOBUIBIKTBIH, KYlI€i, OHbIH KaTbIre3/iri *KoHe 0acKa ajaMJapAblH TaF[blpblHA AereH
6al/IaHBICTBl KAYiNTiNIKTIH apTa TYCyiHiH reOMeTpHUSJBIK 6CiMi »KayalTbLJIbIKTbl KYIIEUTY
peJiiH aTKapazbl.

BipHellle KbIJIMBICTBIK, KYKbIK, OY3yLIBIJIBbIKTbI 2KacaFaHbl YIIiH *XUBIHTBIK Ka3a TaFalbIHAAY
Ke3iH/le KbIJIMBICTBIK >KayallThIJIBIKTbI )KOHE Ka3aHbl aybIpJlaTaTblH MOH-KaWJapAbl eCKepy
TypaJibl MaceJie Jie Ha3ap ayAapTabl. KazakcTtan Pecny6yiMkacbiHbIH KbIJIMBICTBIK KOJIEKCIHIH
54-6a6bIH/a OepinreH Ti3iMepiHiH 6apJbIFbl AepJaiK OChl KaFal/ia KoJJaHyFa KaTHoaujpbl,
eUTKeHi oJ1ap e3iH/liK epeKIileiKTepi 60MbIHINA JlepOec )KoHe XKUbIHThIKKA eHEeTiH HaKTbIJIbI
KblJIMbICTapFa 6eKiTiyireH. JKUbIHTBIK, »Ka3a >keKeJieTeH Jepbec apeKeTKe TaFalbIHAa/JIMal/ibl,
OJ1 TeK TaFaWbIHJAJbIN YJrepreH >a3aHbl OipJsecin opblHJAy TociliH Oesarineizi. bapsabik
6acka Jja MoH-KalJap, aTan auTKaH/a, >)KUbIHTBIK paKkTopJsiapbl KazakcTaH Pecny6yiMKacbIHbIH,
KBbIIMBICTBIK, KOAEKCiHIH 54-6a0blHJa KeJTipisireH Ti3iMHIH TYHbIKTaJfaH CUNATblHA Opau
ayblpJlaTaTblH MaH-KaWap 6oJia aqiMai/bl. /leMek, oJ1ap TeK He KeHiJJeTeTiH, He apaJbIK
HeMece CcasibICTbIpMaJibl paKTopJiap FaHa 00JIbII Kasaibl.

Kasakctan Pecny6sukacbiHblH, KpIIMBICTBIK KOJ€EKCiHiH 54-0abbiHbIH, 1-6eJiiriHje
KbIJIMBICTBIK »Kayal ThIJbIK I1€H Ka3aHbl ayblpJlaTaTblH MOH-KauJap TizbekTesreH. Kasakcran
Pecny6siikacbiHblH, KbIIMBICTBIK KOAEeKCiHiH 53-0abblHjaFbl Ti3bere KaparaH[a, aTajFaH
Ti36e TYNnKiJiKTi 60sbIn Tabbl1aAbl (KasakcTtaH PecniybirMkacbiHbIH KbIJIMBICTBIK KOJEKCIHIH
54-6a6biHbIH, 3-0eJiri). Bysn JereHiMmis, coT xkasa TaradblHAAy OapbicbiHAa KasakcTaH
Pecniy6/inkacbiHbIH, KbIIMBICTBIK, KOA€eKCi 54-6a0blHbIH, 1-6eJiriHjie KepceTiiMereH MoH-
»KanJapApl ayblpJiaTaTblH MOH-KauJap Ael TaHu aaManbl. bys1 KasakKcTaHHBIH KbIJIMBICTBIK
3aHHaMachl T'YMaHU3MiHiH Tafbl 6ip AaJiesii 60J1bIN TabblIAbI.
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KasakctaH Pecny6inKkacbiHbIH, KbIJIMBICTBIK, KOJEKCiHIH, 54-6a0bIHbIH 6ipiHiIi GeJiriH/e
Ke3JeJITeH ’KayalTbUIbIK IeH ja3aHbl ayblpJaTaTblH MaH-)KalJapAblH Ke3 KeJIreHiH
(12-6enirinzie kepceTiireHAI KocmaraHZJa) COTKAa JeWiHri Tepremn-Tekcepy OpraHjapbl
aZlaM/Zibl KbLJIMBICTBIK »KayalThJIbIKKA TapTy TypaJ/ibl MaceJieHi Lellly Ke3iH/e KoHe COT »Kas3a
TaFaWbIHJAy Ke3iH/le eCKepyre THIC, SFHU 0Jiap eCKepiJiMeyTe, >KOFapblJa aTaJfaH OpraHaap
MeH COTTBIH Ha3apblHaH ThIC KaJMayFa TUic. MyH/1lall KOpPbITbIHAbI KbLIMBICTBIK KOJEKCTIH,
54-6a6bIHbIH, 12-66J1iriH/ieri MbIHa/Jall Ma3MyHAaFbl eCKePTIere KaThICThl TYbIHAAWABL: «COT
KbLJIMBICTBIK KYKbIK OY3yLIBIJIBIKTBIH CUIIAaTbIHA Kapal 0yJ1 MoH-Kal/ibl ayblpJiaTaTblH MaH-
KaM el TaHbIMayFa KYKbLIbI».

OkiHilKe opal, ic Ky3iH/Je coT meuiMaepiH/e COTTaayblIapAbIH, iC O0MBIHIIA XXaFbIMChI3
MiHe3/AeMeJsiepAiH 60Jybl HeMece 6acKa Jla Heri3ri cebenTep OOMbIHIIA KbIJIMBIC YKacay >KoHe
6acka Ja >kafjansap/ia ayblpJiaTaTblH MoH-Kaljap peTiHZe cinTeMesnep 6ap. byHpal MaH-
»Kalsiap ayblpJiaTaTblH MaH-)Kalsiap Ti3beciHe eHri3iJiMereHJiKTeH, OJlapAbl ecelKe ay
6apeicbiHAa coT, KasakcTaH PeciybimkacbiHbIH KblIMBICTBIK KOAEKCiHIH 54-6a6b1 3-66J1irine
KaMIIbl KeJIeTiH »Ka3a TaFalbIHAaFaH 60J1ca, OHbI 3aHChI3 Jlell TaHY KAXKET.

AnppiHFBI XKaFganaarbiial, erep Kasakcran Pecniy6ivkacbiHbIH KblJIMBICTBIK, KOAEKCiHIH
54-6a6b1 1-6eJ1irinjie KepceTiireH MaH-kall KplIMbICTBIK KOZeKCTiH Epekiiie 66J1iri 6a0bIHbIH
Gesirici peTiHae ke3zdesreH 60Jica, OFaH CoOMKeC KiHaJIiHIH ic-opeKkeTi capasaHFaH 60J1ca, 0J1
’»Kasa TaFallblH/ay Ke3iH/le ayblpJaTaTblH MOH-Kall peTiHJe KalTa eckepinimeiti (Kaszakcran
Pecny6sikacbiHblH, KbIIMBICTBIK KoAeKci 54-6abbIHbIH 2-6euiiri). Meicanbl, azaM, aca
KaTbITe3/liKIleH aJjlaM eJiTipreHi yuin cortanzabl (Kasakcran Pecny6inkacbiHbIH, KbIJIMBICTBIK,
Kozekci 99-6a6b1 2-6esiMiHiH, 5-Tapmarbl). Ka3aHbl TaraibiHZay KesiHzae coT KasakcraH
Pecny6/ikacblHbIH KbIJIMBICTBIK KOJl€eKCiHiH 54-6a6bl 1-66J1iriHiH 9-TapMaFbIH ayblpJaTaTbiH
M9H-Kall peTiH/e ecenKe ajia aJIMal/ibl, e TKeHi aca KaThiresaik KasakcraH Pecny6iMKacbIHbIH,
KBbIIMBICTBIK, KOAEKCiHIH 99-6a0bIHbIH 2-06JIiriHiH A9pexeJiiK epeKulenikTepiHiy 6ipi 60JbIm
TabblIabl 2)KoHE 6yJ1 PaKT 0Cbl KbIJIMbICTBIK 3aHHbIH, CAHKI[USICbIH/IA €CKEPIJITeH.

Kasakctan Pecny6svkacbiHblH KbIIMBICTBIK KOJleKCiHiH, 53-6a6b1 3-6eJirine colikec
KbIJIMBICTBIH, Oesrici peTiHae KplIMbICTBIK KoAeKCTiH Epekie 6eJiiriHiH HopMasiapblHZA
K©63/leJITeH KeHiJIIeTeTiH MoH-KaWuJap peTiHAe Ha3apFa ajyFa ThIMbIM CajblHaAbl. MbIcasbl,
Kasakctan PecnybsimkacbiHblH, KblIMBICTBIK KoZeKkciHiH 102-6a6b1 O0ibIHIIA ajjaMFa a3a
TaralblHJAy Ke3iHJe (KaXKeTTi KOpFaHy LIeriHeH IIbIFY Ke3iHJe »acajfaH aZjaM eJTipy)
coT KbLIMBICTBIK KOJeKCTiH 53-6a6bl 1-6esiriHiH 9-TapMafFblHa >KEHiJJleTETiH MoH-Kal
peTiHAe ciJiTeMe acal ajJMal/ibl, 6UTKEHI KaXXeTTi KOpFaHy uleriHeH wbliry KasakcrTaH
Pecny6inkacbiHbIH, KbIJIMBICTBIK, KOJeKCiHiH 102-6a0bIH/1a K63/eJreH KblJIMbIC KYPaMbIHbIH,
Ka)keTTi 6esrici 6osibin Tabbliagbl. Ockl 6esriHi eckepe oThipbln, KazakcTaH Pecny6/1MKacbIHbIH
KbI/IMBICTBIK, KoAeKci 102-6a0bIHbIH, CAHKIIMSCHI CaJbICThIpMaJibl TYP/Ae KEeHiJ >Ka3aHbl
KapacTbipabl. COH/IbIKTAH Ka3a TaFalbIH/Ay Ke3iHe OyJ1 )kaFaaiibl KalTa Tipkeyre ThlibIM
casIbIHa/IbI.

Kasakctan Pecny6sinkacbiHblH, KbIIMBICTBIK  KOAeKCiHiH  53-6a0bIH  cOT-Teprey
TOXipubeciHJle KoJiJjaHFaHAA OyYJl MoH-)KaWJap/blH, 6apJibIFbIHbIH >XUBIHTBIFbIH HeMece
oJlap/iblH, KeM jJereHjie 6ipeyiH maijjasiaHy KakeT Ie JleTeH 3aHJbl CypakK TYbIHJAM/bl.
AJlaMHBIH KbLJIMBICTBIK, iC-9p€eKeTiH/Ie XKeHi//|eTeTiH KoHe aybIpJlaTaThIH XKaFJaijapblH, 6ip
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Me3eTTe 60J1ybl MYMKiH. COT 6GapJiblK MoH-)ailJap/bl 6apbIHILIA TOJIBIK ecKepyre THiC, Oy
»Ka3aHbIH HAKThI TYPi MEH MeJIlIepiH TaHAay YIIiH Heri3 60JbIN Tabblaaibl. By JKUBIHTHIKTA
Kel6ip »xaraiiap 6ip-6ipiH KywenTezi.

Erep KbIJIMBICTBIK, iC COTKa »Kibepisice, ayblpJiaTaTblH MOH-KalJap/bl eCeNKe ajy *Ka3aHbIH
HEFYPJIbIM KaTaH TYPiH TaralblH/AayFa HeMece KbLJIMBICTBIK KYKbIK OY3YILIbLIbIK capajaHfaH
KBbIIMBICTBIK, KOZEKCTe KOpCeTiJreH OanTblH CAHKLUSACbIMEH OeJiriJieHreH eH TeMeHTi
MeJIllepre TeH HeMece OFaH »KaKblH MeJillep/e »Ka3aHbl auKbIH/AyFa ThIMbIM CajJyFa 9Kel
COFa/ibl.

Erep ayanThI/IbIKTbI ayblpJiaTaTbIH 60J1Ca, KbIJIMbICTAPAbIH YKUbIHTbIFbI 6 0MbIHILIA )Ka3aHbI
KYLIENTy VIIIH oJlapAbl Kajailla naifasaHyfa 60saabl? MyHBIH MaHIci, »KayaNnThIJIbIKTbI
KYLIENTY ayblpJaTyIllbl MOH-KaWIap/ibl KapacThipy ecebiHeH eMec, TaFalbIHAAJIbIN YJIrepred
»KasaJlapAbl ecelnKe ajy/blH KUbIHTBIK CUIAaTblHA OAalJIaHbICTHI Ky3ere acblpbliazbl. TOIbIK
KOCY KeHIJJIeTylli MoH-KalJap 0K, >KoHe eKi KbIJIMbIC Ta OipAel Aapexene a/eyMeTTik
KayinTi 60Jibln TaObLIAThIH XKaF[aapAa KoJaJaHbliaJbl. [miHapa Kocy KesiH/Je eH »KOoFapbl
IIEeKTi >K9He €eH TOeMeHri IWIeKTi MeJilepJsep apacblHAaFbl aWbIPpMAlUbLIbIK, KUBIHTBIK
KYPauTBbIH KblJIMBICTAPAbIH KOFaM/bIK KayiNTIJIIK CUIIaThl MEH JdpeXeCiHiH caJbICThIpMaJibl
apa-KaTblHacblHa 6alyaHbICTBI O60JbIN KeJseAi. Bysn peTTe, aprHe, 6acKka MoH-KalJapAblH,
Jla bIKMaJIbIH MYJJie )KOKKa LIbIFapyFra 6osManabl. by karmaiia 6acka MoH-KaWaap Ty3el
OTbIpyLIbl QYHKIMSCBIH aTKapabl.

Keke apmaMHbIH, KacaraH ic-oapeKeTi KbIJIMbIC Jiell TaOblL/IbII, OHbI 3aH aJJblHJA KayalnKa
TapTy YIIiH, eH aJbIMeH COJI iC-opeKeTTiH KoFaMfa KayilTiJlik cunaThl 60J1ybl KaXeT.

2Kazanbl, xKayanThIIBIKTBI KEHIJAETETiH, ayblpJaTaTblH MH-XaWJap/blH 00Jybl, €H
aJiIbIMEH, KbLIMBICTBIK iCTi eHJipicKe ajiyAaH 6ac TapTy TypaJibl, OacTajsifaH iCTiH COTKa
JleHiHTi ic XKyprisyAi TOKTaTy Typasbl LiewiMre kepi acep etyi MyMkiH. COHABIKTaH Ja Oy
MOH-KaWJap KbIJIMBICTBIK, >KayalThIJIBIKTBI aybIpJIaTaTblH MOH-KaWap Jen aTanajbl. byjaH
KeJIill LIbIFAaThIHbI, KbIJIMBICTBIK, »KayallThIJIbIK, II€H Ka3aHbl 2KEeHIJIZIeTETiH )XoHe aybIpJlaTaTbIH
MOH-aWJapAbl COTKA JEeUiHT] Tepren-TeKkcepy opraiZiapbl, IPOKYpPOP K9He COT KbIJIMbICTBIK
»Ka3a TaFaMbIH/Ay Ke3iH/ie FaHa eMecC, COHau-aK alaM/ibl KbIJIMBICTBIK ayallThlJIBIKKA TapTy
HeMece 60caTy TypaJibl MaceJieHi lLielly Ke3iH/Je KbIJIMbICTBIK MPOLECTIH, HEFYPJbIM epTe
caTblJIapblH/A [a KoJJaHa/bl. KbIIMBICTBIK KayalTbLIbIK IIeH Ka3aHbl ayblpJaTaTblH MaH-
»Kaiiap 60JIFaH Ke3/le COTKA JleHiHTi Tepren-Tekcepy opraH/japbl KOPCeTiIreH MoH-KaliapFa
cinrTeMe acall OTBIpbIN, KeOiHece TipKeJreH KbIJIMBICTBIK KYKbIK OY3YLIbLIBIK OOWBIHILA
COTKA AeUiHri Tepren-Tekcepy/i TOKTaTa aMan/pbl.

Hatmxenep

CoTneH TaraWbIHJA/NATbIH >Ka3a, 9Aia 6oJy yuiH KbIJIMBICTBIK KOJEKCTE KepCeTiJreH
MiHZEeTTepAl lelyre )XoHe MaKcaTTapFa KoJ1 })KeTKi3yre bIKNaJ eTeTIHAIr ecKepijsie OThIpHII,
»Kasa TaFaubIHAAay OAapbIChIH/A 3aH, TaJalTaPbIHbIH OY/IKbIMACTBIFBI OPbIH aly KaXeT.

1. XKa3za TaraliblHJay VIIiH €H aJfall, iCTiH MoH-)Kalbl K9He >KeKe 06acThIH, OipereuJirin
6arasiay kepek. MyH/1a, COT »ka3a TaFallblHAaFaH/la COTTANYILIbIHbIH, YKeKe 6aCbIHa, iCTiH HAKThI
MOH-)KaWblHa, CaHATblHA Ha3ap ayjapa/bl, AFHU >Ka3a MaKCaTblHA >XeTy YUIIH >XeTKIJIIKTI
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O6oJIaThIH >KafAaWap/bl aHbIKTaWAbl. Ocbllaiiia >Ka3aHbl JapajaHbIpyAblH LIemyli
KpUTepHi - KiHaJiHiH KeKe 6acbl 60Jibll TabbLIaAbl. COT HAKTHI »Ka3a llapacblH TaHAAy
Ke3iH/le KiHaJIiHiH *KeKe 6achbl TypaJibl lepeKTep/ii eCKepyre MiHZEeTTi.

ByHiau fepekTep KaTapblHa:

- KeKe TyJIFa 60MbIHIIA COTThIH KiHAJIiHI CHIATTTAaWTbIH COJI Ke3/le KOJIbIH/a 6ap (KblJIMbIC
»KacaFaH aJlaMHbIH OTOACBLIbIK >X9HE MYJIIKTIK >XaF[aibl, OHbIH J€HCAyJbIFbIHbIH >au-
KYHi, TYpMbICTaFbl MiHe3-KYJIKbl, OHbIH acblpayblH/la KoMeJieTKe TOoJIMaFaH OaJsiajlapblHbIH,
e3re Jie eHOeKKe »KapaMchbI3 afaMaap/blH (?KyOalbIHbIH, aTa-aHACbIHbIH, 6acKa /[a >KaKblH
TYBICTApPbIHBIH) 00JIybl TypaJbl JepeKTep Kipeai;

- KiHoJiHIH ’KekKe 6acblH CUNATTAUTBIH (9/1€yMeTTiK-AeMorpadUsaIblK, Oesriiepi,
KbIJIMBICTBIK-KYKbIKTBIK, 9JIEYyMeTTIiK-IICUXOJOTUSJIbIK, (QU3UKAJIBIK OeJriiepi KiHaJiHiH
eMip/liH apTypJii caslasiapblH/ia 9/IeyMETTiK KOPiHici >koHe T. 6.) KbIJIMbIC )KacaFaHFa JIeHiH )KoHe
O/laH KeHiH KiHaJIiHiH a/ieyMeTTiK MaHbI3/1bl MiHE3-KYJKbl: eHOEeK MeH OKyFa JiereH Ke3Kapac,
OHbIH eMip caiTbl, OTaHFa CiHipreH eH0eri, oTOACbIHAAFbl MiHe3-KYJIbIK, 6Mip, KOFaM/bIK
OpBbIH/IAp, 3aHFa MOMBIHCYHYIIBLIBIK KOHE OHBI XaFbIM/IbI /13, *KaFbIMChI3 [la CUIATTAUTbIH
6acka 6esiriziep eckepineni;

— KbLJIMBICTBIK, KYKbIK T'YMaHW3Mi KaFUJaTblHA 60alJIaHbICThI )Ka3aHbl TaFalblHAAY Ke3iHje
KeKe TYJIFa Typasibl GU3UKAJBIK JepeKTep Ae ecKepisiei, osap: JeHCay/bIK >KaFAalbIHbIH
HallapJiaybl, MYTe[eKTiK, »XYKTiJiK, OTOACBhLIBIK >XafFJalbl, acblpayblHAAaFbl aJaMJAap/blH,
60J1ybl >k0HE T.0. 9pUHe, KiHdJIiHiH KeKe 6achl TypaJibl OyJ MaJliMeTTep a3aHbl KeHIJIJeTy
MaKCaTbIH/A FaHa eCKepilyi MYMKiH.

2. KbI/IMBICTBIH, cMIAaThl MEH KOFaMfa KayinTilik aapexeciH 6aranay. byn Kasakcran
Pecny6inkacbiHbIH, KbIJIMBICTBIK, KOAeKCiHiH Epekiiie 6eJiriHiH THicTi 6a6bIHbIH, CAHKI[USICHI
1IeriH/ie Ky3ere acblpblja OTBIPBII, COTTHI KbIJIMBICTBI AYPbIC capalayfa MiHJeTTeN ] KoHe
KiHaJ1i 2kayan 6epyi THUiC HOpMaHbl alKbIHAAU/bl. KbIJIMBICTBIH KOFaMFa KAyilTUIIriHiH cUIaThI
KbIJIMBICTBIK 3aHMEH aHbIKTaJa/lbl )KoHE COT OeJirijiereH KblJIMbIC KYPaMbIHbIH, OeJirisiepiHe,
SIFHU COTTAJIyLIbIHbIH iC-9peKeTiHiH capasiaHyblHA 6ailJIaHbICTBI.

3. XKazanbl TaraiibiHAay GapbichiHAa KbIIMBICTBIK KoAeKCcTiH Epekiie 6eJiiriHiH THicTi
b6anTapblHAA Ke3[eJreH CaHKLHWSAHBbI OeJiriyiereH/ie, >kxa3aHbl TaFralblHAAyMeH OaW/aHBICThI
KbIIMBICTBIK, KoOJeKcTiH, Kanmbl 6eJiiriHiH HopMasiapbl MiHJAeTTI eckepinezni. MyHzai
eCKepyJiep COTTbIH, KiHaJIiHi KbIJIMBICTBIK >KayalTblJIbIKKA TapTyFa HeTi3JiH 6ap »KOFbIH
aHBIKTaybl KepeK AereH/ii 6i1/jipe/ii, AFHU OHBIH dpeKeTTEePiH/e KbIJIMbIC KypaMbl 6ap Ma, 1.1
KaMCbhIChbl, BUTKEHI TE€K KbIJIMBIC YIlIiH 7ka3a TaFaubIHAAJYbl MYMKIiH.

4. CoT VyIIiH >ayanTbUIbIK IeH >a3aHbl >XeHiJJeTeTiH >XoHe aybIpJlaTaTblH MJH-
»KalJapabl KoJIJJaHy MaHbI3Abl 60JibiN KaJjia Oepefi. Cebebi, «kasa TaFallblHAAy Ke3iHe
Kasakctan Pecny6/ivkacbiHblH, KbIIMBICTBIK KOJAEKCiHIH Ti3b0eciHe eHri3ijireH KaHJad Ja
Jla 6ip MoH-KalJlapAbl ecKepMeyre KYKblJIbl Ma?» JeceK, OHZa KoJiJaHbICTaFbl Ka3akcTaH
Pecny6/irkacbiHbIH, KbIJIMBICTBIK, KOZEKCI OapJ/IblK MoH *KalJapFa KaTbICThl Ti30€Hi LIeKTen
OesirijiereH. OpuHe 6y Typfbiga KasakcTtaH Pecnyb6smkacbiHbIH, KbIIMBICTBIK, KOAEKCi
Ti36eJsiepiHe eHTri3iireH GapJiblK MaH-KalJlap Ka3a TaFallblHAAy Ke3iHJe ecKepijyre THIC,
6ipak 3aHHaMaFra eHri3iJiMereH *eHiJleTeTiH kaFAalaap/ibIH Aa 6ap eKeH/IriH ecenke aJcak,
aTan alTKaHJa Myre/leKTiri 6ap, 3eMHeT >Kachl XoHe T.0. COTIEH KeHi//leTeTiH MaH alJiap
KaTapblHa KaTaJpbl.

JLH. T'ymusnes amwindarsl Eypaszus yammoik yHueepcumeminiy XABAPILBICHI N23(148)/ 2024 133

KyKbik cepusicobl
ISSN: 2616-6844. elSSN: 2663-1318



I'P. Pycmemosa, I'7K. Ocmanosa, A.P. BusxcarHosa

KOopBITBIHABI

1. MeMJieKeTTiH, KOFaM/IbIK KaYillCi3JliK [eH KYKbIKTBIK TOPTINITI KAMTaMachI3 €Ty KeHiHzer]
KOHCTUTYLMSAJIBIK >XKayallKepulijliriHe 6aWl/aHbICThI a3aHbl KOJIJJaHY KaXKEeTTIiri caKTaJlblI
oThIp. JleMek, »ka3a TaralblHJAy epexxesiepiH peTTey dJiAIK Ta/sabbl caKTaJlaTbIHAAM KoHe
»Ka3a »Kasasiay yUIiH KOUBbLJIFaH MaKcaTTap MeH MiHJeTTepre KeTy YIUiH KaXeTTi MeJilep/e
FaHa KOJIJJaHbLIAThIHAN 60J1ybl KEPEK.

KyKbIK HOpMaJlapblH KOJIJaHY TaXipUOeCiH >XeHiAeTy YILUiH >KayanTblIbIK IeH >Ka3aHbI
*KeHi/1/|eTeTiH MoH-KalJlap YFbIMbIH HaKThbLIall ajy eTe MaHbI3/bl. OCbl MaKcaTTa aBTOpJIapMeH
KeJsleCifled aHbIKTaMa KeJTipisiefi: «KayanTblIbIK MEeH Ka3aHbl KeHUIJeTeTiH MaH-Kauaap
JleT, KbIJIMBICTBIK KYKbIK OY3yIIbLIBIKTBIH )K9HE OHbI )KacaFaH aJlaMHbIH KOFaMfa KayilTijirin
a3alTaThIH, JeMeK, OHBIH, KayallThLIbIK J9peKeCiH TOMeH/ieTe OThIPHII, Ka3aFra acep eTeTiH,
KiHaJiHIH »KeKe 6GacblHA >X9HE OJI KacaFaH KbLIMBICTBIK KYKbIK OY3YyIIbIJIBIKKA KATBICThI
apTypJii pakTOpIapAbl AUTAMBbI3».

2. 13rijlik KaFuaThIH, lIeTeJ TOHKIpUOeCiH Heri3re ajia OThIPbIMN, KbIJIMbICTBIK, KayaN ThIJIbIK
IIeH »Ka3aHbl )KEHi/1/eTeTiH MoH-Kal/lap/iblH KaTapblHA MYTeleKTiri 6ap ajiaM, 3eMHeTKepJIiK
»KacKa TOJIFAaH 3eMHeTKepJiepAi Kocy KaxKeT Jen ecenTelMi3. KbIJIMBICTBIK COT TaXipubeci
KepCeTKeHJel MYTeJleKTiri 6ap ajaMaap MeH 3elHeTKepJiepAiH [eHcay/blK aFjalblH
eckepeTiH 6oJicak, oJlapfa aca ayblp KblIMbICTAp OOMbIHIIA TaFalbIH/JAJFAaH »Ka3aHbl eTey
MYMKIiHAiKTepi KubiHAaTblIaAbl. COHAbIKTAaH Aa KasakcTtaH Pecny6siMkacbiHbIH KbIJIMBICTBIK
KOJleKCiHiH 53-6a0bIHbIH KaTapblH «MYTeJeKTiri 6ap ajamzap, 3eMHeTKePJIiK acKa KeJyiH»
KeH1/IleTeTIH MoH-KalJlapMeH KEHEeUTY YChIHbIIa/ibl.

ABTOpJIapAbIH, KOCKAH YJIeci

PycremoBa I'P. - ayzatna, TyWiH ce3zaep, 3epTTeyAiH d9icTepi MeH MaTepHaJJapbiH
KyHesieyre 6aFbIT-6aFAap 6ep/i.

OcmanoBa LK. - KyYMBICTBIH, TYNKIJIIKTI HOTHXKeJlepiHe KOJI KeTKi3y YILiH, TaXipubeik
MaTepUaILapAbl 3epAesie/i, )KMHaKTall MJTiH »a3/bl.

buxaHoBa A.P. - TakbIpBINTBIH, ©3€KTUJIIrH apTThIpyFa YCBIHBICTAP KeJTipy, OTaHJbIK
»KOHe LIeTeJ/iK 3aHHaMa/IapAbl CaJbICThIPABI.
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L.P. PycremoBa’, I.)K. OcmanoBa’, A.P. BuxkaHoBa'
"Kazaxckull HayuoHa/bHblll nedazo2uyeckull yHusepcumem umeHu Abas
(E-mail: 1g.rustemova@mail.ru, 1gulaina.78@mail.ru, 1Aike_74@mail.ru)

HasHayeHUe HaKa3aHUA B PaMKax yroJ0oBHOIo 3aKOHOoAaTe/JIbCTBA

AHHOTanusA: Bonpoc Haka3aHHsl, ero Ha3HaYeHHUsI OYeHb aKTyaJleH KaK B CTpaHe, TaK U B JAPYTrUX
rocy/lapcTBax. 3/ieCb peub UJET O COLMATBHBIX MOCAE/ICTBUAX, KOTOpPbIE MOTYT ObITh JOCTUTHYTHI B
YyTroJIOBHOM IIpaBe NpU Ha3HAaYeHWH U NpHMeHEeHHWH HaKa3aHMS K JIMlaM, IPpU3HaHHbIM BUHOBHBLIMU B
COBEepLIeHUHU YTOJ0BHOT0 IIPaBOHAPYILIEHUS.

B mocienHue roabl yrosioBHas moJuTHKa KasaxcTaHa yaessieT 6GoJibllie BHUMaHHUsI G60pbbe C
TAXKHUMU U OC060 TAXKUMHA NPECTYIJIEHUAMHU, 06.1181"‘{219[ YroJIOBHYIO OTBETCTBEHHOCTb 3a MEHee
TSKKHE U IPECTYIJIEHUsT cpeiHel TsaKecTH. To eCTh B IEPBOM CJiydyae pacCMaTPHUBAIOTCS pa3/iMyHbIe
OCHOBAHMS NMPUMEHEHUS HaKa3aHUS 3a MPECTYIJIEHHUs], He CBsI3aHHbIe C U30JI[Ued OT 06I11ecTBa, a
BO BTOPOM-BO3MOXXHOCTb HaJJ JIeKall[ero BO3AeHCTBUSA Ha OCYK/[eHHbIX HaKa3aHUM B BU/e JIUIIEHUS
CBOOOIBI.

Kak yxe oTMedasoch, B CTaTbe aBTOPbl OIEHUBAIOT, KaK YacTO B YTOJOBHBIX CAHKIHUSX
paCcCMaTpUBaAlOTCA BHAbI HaKa3aHHﬁ, ucxond U3 06H_[I/IX OCHOBAHUH Ha3HayYeHWs HaKa3aHUd
BUHOBHOMY JIMIY AJIs JOCTHXKEHMSA 1leJIM HaKa3aHus. BMecTe ¢ TeM aKTyaJbHOCTb JJaHHOT'0 BOIpoca
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CBUJIeTe/JIbCTBYET O HAJIMYUU TPYJHOCTEN MPU Ha3HAUYEHUU HAKa3aHUs C YUYETOM OTATYalIUX U
CMATYAINX 00CTOATENBCTB B COOTBETCTBUH C YTOJIOBHBIM 3aKOHO/aTe/JbCTBOM. B cTaTbe aBTOpPHI
JIAal0T peKOMEHAALMH 110 CMATYAIIIMM HaKa3aHUEe 06CTOSATeIbCTBAM.

[lenb HccaenoBaTeNbCKOM paboThl — BbIABJeHHE NMPOTUBOPEYUN, BO3HUKAIOLMX B MPaBOIPH-
MEHHUTEeJbHOUN NPAaKTHKe MPU Ha3HAYEHU X HaKa3aHHS.

B pab6oTe ucmnoJib30BaHbl $pOpPMabHO-JIOTHUUECKHE, UICTOPUYECKHE U CPAaBHUTEIbHbIE METO/IbI.

KiioueBble c/I0Ba: HaKa3aHHe, Ha3HauYeHHe HaKas3aHHs, 0o0OIllMe Hava/la Ha3HaYeHUsI HaKa3aHMs,
JIUIIEHUE CBO0OO/Ibl, 0OCTOSATENbCTBA, CMArYalolliyde YroJIOBHYH OTBETCTBEHHOCTb U HaKa3aHHUE,
00CTOSATENBCTBA, OTArYa0INe YTOJ0BHY0 OTBETCTBEHHOCTh U HaKa3aHHUe.

G. Rustamoval, G. Osmanoval, A. Bizhanova!
1Abai Kazakh National Pedagogical University
(E-mail: 1g.rustemova@mail.ru, 1gulaina.78@mail.ru, 1Aike_74@mail.ru)

The imposition of punishment within the framework of criminal law

Abstract: The issue of punishment and its appointment is very relevant both in the country and in
other states. Here we are talking about the social consequences that can be achieved in criminal law
when imposing and applying punishment to persons found guilty of committing a criminal offense.

In recent years, Kazakhstan's criminal policy has been paying more attention to combating serious
and especially serious crimes, facilitating criminal liability for less serious and moderate crimes. That
is, in the first case, various grounds for the application of punishment for crimes not related to isolation
from society are considered, and in the second - the possibility of appropriate impact on convicts of
punishments in the form of imprisonment.

As already noted, in the article, the authors assess how often types of punishments are considered in
criminal sanctions, based on the general grounds for imposing punishment on the guilty person in order
to achieve the purpose of punishment. At the same time, the relevance of this issue indicates that there
are difficulties in imposing punishment, taking into account aggravating and mitigating circumstances
in accordance with criminal law. In the article, the authors provide recommendations on mitigating
circumstances.

The purpose of the research work is to identify contradictions that arise in law enforcement practice
when imposing punishment.

The paper uses formal logical, historical and comparative methods.

Keywords: punishment, sentencing, general principles of sentencing, circumstances mitigating
criminal liability and punishment, circumstances aggravating criminal liability and punishment.
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Oco6GeHHOCTH MPAaBOBOro MexaHu3Ma o6ecrnedyeHusA HalMOHAJIbHOM
6e3onacHocTu Pecny6imku Ka3zaxcraH B yC/IOBHSIX Y4aCTHS
B EBpa3uiickoM 3KOHOMHY€CKOM COl03€

B.A. YMuTunHoBa*!' ", [LA. MeH310K?>

KazaxcmaHcko-AmepukaHckuli ceo600HbIl yHUBepcUumem

(E-mail: lumitchinova.botagoz@mail.ru, ‘menzjuk@mail.ru)

AHHOTauMs: B cTtaTbe uccneayoTcs npobieMbl GyHKIMOHUPOBAHUS MeXa-
HHU3Ma obecrneyeHHUs HallMOHa/JbHOU 6e3onmacHocTH Pecny6svku KasaxctaH B
KadyecTBe y4acTHHKa EBpasuiCKOro 3KOHOMHYECKOro coro3a. /JleATeJbHOCTh
EAJC kak MexZlyHapOoJHOW OpraHrU3alMi peruoHaJIbHOM 3KOHOMHYEeCKOW UH-
Terpalnyy HalpaBJ/ieHa Ha CO3JjaHHe 6JIarONpUATHBIX YCI0OBUH A/ pa3BUTHUSA
U MOBBILIEHUS] KOHKYPEHTOCIHOCOOHOCTH 3KOHOMHUK €ro rocy/japCTB-4JIEHOB.
BMecTe c TeM, eJUHOe 3KOHOMHUYECKOe IPOCTPAHCTBO, 0011jas BHEIIHAA TaMo-
’KeHHasd FpaHUIa, KOMIEeTEeHLUs HaZHallMOHaJIbHbIX opraHoB Coro3a mpuBo-
JAT K BOBHUKHOBEHHIO BBI30BOB U YIpO3 HALMOHAJIbHOW 6€30MacHOCTH ero
y4aCTHUKOB. JQPeKTUBHOE NPOTUBOJENCTBUE JJAHHBIM BbI30BaM M yrpo3aM
HEBO3MOXKHO 0e3 JlelICTBEHHOr0 MexaHu3Ma obeclieyeHUsl HallMOHAJbHOH
6e30MacHOCTH, KOTOPBIX B yca0BUSAX 4ieHcTBA KazaxcraHa B Coro3e obecre-
YMBaeTCs He TOJbKO Ha HallMOHaJbHOM (BHYTPUIOCYJapCTBEHHOM), HO U Ha
MexayHapoaHoM (Ha ypoBHe EAJC) ypoBHSAX.

B npouecce ucciepoBanus cGopMUPOBAHO NpeCcTaBJIeHHe 0 IPAaBOBOM Me-
XaHU3Me obeclieueHus HallMOHa/IbHOU 6e3omacHocTu Pecnybsimku Kazaxcran
B yc0BHUAX 4ieHcTBA B EAJC, faH cUCTEeMHBIM U KOMILJIEKCHBIM aHa/IU3 ero
6a30BbIX 3J1IEMEHTOB, BbISIBJI€Hbl HEJOCTAaTKU B PYHKIIMOHUPOBAHWUU JAHHOTO
MeXaHU3Ma, IpeJCTaBJIsAIINe yIPo3bl HalMOHaIbHOW 6e3onacHocTH PK.

ABTOpaMu npe/JioXKeHbl peKOMeH/alluK 110 COBEpPLIEHCTBOBAHHUIO MeXaHU3-
Ma obecreyeHus] HallMOHAJbHOM 6e3omacHocTy KasaxcTaHa B Lesgax cob6.io-
JleHVS HallMOHa/IbHbIX UHTEPECOB B KOHTEKCTE Yy4acTUs B UHTErpallMOHHbBIX
npoleccax.

KiroyeBsble c/10Ba: HallMOHa/IbHAsA 6e30MacHOCTh, HAllMOHA/IbHbIE HHTEpe-
Chbl, MEXaHU3M obecleyeHUs HallMOHa/IbHOM 6e3onacHoCcTH, EBpasuiickuii ako-
HOMMYECKHUH CO103, yTPO3bI U BI30BbI HALJMOHAJIbHOW 6€301aCHOCTH.
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BBeaeHue

Y4dacTue rocyjapcTB B MHTErpalMOHHBIX Npoleccax BjeyeT 3a CO60M KaK BO3MOXXHOCTH,
TaK ¥ BbI3OBBI JJI UX HAalJMOHAJIbHOW 6e30nmacHOCTU. Bonpockl obecnieyeHUs1 HallMOHAJIbHON
6e3onacHocTH Pecny6iMku KazaxcTtaH B yc/0BUsSX y4acTUsl B EBpa3uiicKOM 3KOHOMUY€CKOM
COI03e TEeCHO CB3aHbl C COOJIIOJleHHeM LieJieBOM HalpaBJeHHOCTH (QYHKLHUOHUPOBAHMUSA
MHTErpalMOHHOTO0 OObeJUHEHUs] W pelleHMeM 3ajady obecrneyeHUs HaALMOHaJbHbBIX
VHTEPEeCOB KaX/[0ro U3 rocyapcTB-4eHoB Coro3a. Pa3BUTHe MHTerpanoOHHbIX IPOLLECCOB Ha
€Bpa3uiCKOM IPOCTPAHCTBE J0XKHO ObITh OTPaHUUYEHO LieJISIMU, YeTKO CGOPMYTMPOBAHHBIMU
B JloroBope o EA3C. OxHako B nocjefHee BpeMs BCe Yallle 3By4YaT MpeAJIOXKEHHUA O
pacliMpeHWM HaJHALMOHAJbHbIX MOJHOMOYMW EBpasuiWCKOM 3KOHOMHUYECKOU KOMHCCHUU
[1], yTO BBI3BIBAET OmaceHue, OYAYT JIK IPU 3TOM YUYUTHIBATHCS HAllMOHAJIbHbIE UHTEPECHI
U He OyJeT JIU MPOUCXOJUTh OTPaHUYEHHE CyBEepeHHbIX NpaB y4yacTHUKOB Coro3a. C Lesbio
npeaoTBpallleHUs] HeraTHBHBbIX (AaKTOPOB OrpaHHYEHUs cyBepeHUTeTa B paMkKax EAIC
rocy/lapcTBaM Heob6x0JHMMO 06ecneynuTb KOMIIPOMMUCC, Ipe/IoJarariiii pa3yMHbIid 6alaHC
B COYETAaHUU CPEeJCTB HALUMOHAJIBHOIO U MEX/JYyHAapOJHOr'0 IPaBOBOI0 peryJMpoBaHud, He
JIONyCKaIIIMK cMelleHus1 chep UX AeHCTBUSA, U 06eClIeYuThb IPaBOBble MEXaHW3Mbl 3aLUThI
HallMOHAJIbHOM 6e3omacHocTyu rocypapcrB-uieHoB EAJC. TakuM o00pa3oM, aKTUBHbIE
VHTerpanyoHHble nponeccel B paMKax EAJC onpeie/1al0T U3MEHEHUd B IPaBOBOM MeXaHU3Me
obecrnedyeHus HAlLlMOHAJIbHOU 6e3onacHocTU Pecniybsinku KazaxcTaH, cBsi3aHHbIe c aZjlanTaluen
HallMOHAJIbHOTO 3aKOHO/,ATeJ/IbCTBA U IPaBOBBIX CPEJCTB /1151, C OAHOM CTOPOHDI, 06ecrnedeHus
Hal|MOHAJIbHOM 6€30MaCHOCTH roCyAapcTBa U, C APYrou, - COLeNCTBUS 11eJIsIM UHTeTrpaLUu.

MeTo/ bl MCC/ieJOBaHUA

MeTo/10/10TrHYeCcKy0 OCHOBY HCCJIE[JOBAaHUS COCTABJISIET MaTepHA/MCTHYECKasl AUATEKTHUKA,
M03BOJIMBIIAS PAaCCMOTPETH CYIIIHOCTb MeXaHK3Ma HallMOHa/IbHOU 6e30macHoCcTH Pecniy6/1MKku
KazaxcTaH B yc/IOBUSIX y4aCTHsl B MHTErpaljMOHHOM 00'be/JHHEHUH. B npoiiecce uccieoBaHus
aBTOpPaMH MCI0JIb30BaJIMUCh 0OIlleHAayYHbIe MEeTO/ bl I03HAHUS, TAKHE, KAK METO/, CTPYKTYPHO-
bYHKIMOHA/NBHOIO aHa/IM3a, JaBUIMM BO3MOXXHOCTb MCC/IE[0BAaTh OCHOBHbIE 3JIEMEHTHI
MexaHM3Ma obecredyeHUs] HAlMOHAJIbHOW 6e30MaCHOCTH M MOKa3aTh B3aUMOCBS3b MEXY
HUMHU; 001e/IoTHYECKHe MeTO/Ibl (aHAJIM3, CUHTE3, 06006I11eHHE), C TOMOIIbI0 KOTOPbIX ObIJIH
BbISIBJIEHbI HEJIOCTAaTKH B QYHKIMOHMPOBAHUM MeXaHHU3Ma obGeclieyeHHUs] HallMOHAaJIbHOM
6e3onacHoCTH. CrnenUabHO-IOPUAUYECKHEe MEeTOAbl - GOPMaTbHO-IOPUIUUYECKUH U MEeTOoJ,
TOJIKOBAaHUSI HOPM TMpaBa MOCAYXUJU OCHOBOW aHa/lu3a JAeUCTBYIOLUX HOPMATUBHO-
NPaBOBBIX AaKTOB B pacCMaTpUBaeMou cdepe.

06CyXaeHre U pe3y/abTaThl
HUcciemoBaHue MexaHHW3Ma o00OecreyeHHWs HalMOHa/IbHOM 6Ge3omacHOCTH Pecny6/uKu

KasaxcTan B ycioBusiX ydyacTus B EBpasuiicCKOM 3KOHOMHYECKOM COIO3e TpebyeT mpexze
BCETO OIpe/ieJIeHUs] U PACKPBITHS CAMOI0 MOHSATHS «MeXaHU3M obecriedyeHUs] Hal[MOHAJIbHON
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OcobeHHOoCMU npasoeoco mMmexaHuama obecneveHus HGUUOHG./leOﬁ 6ezonacHocmu Pecny6/1u1<u KazaxcmaH
g ycsos8udx yyacmus e E6p613llleKO.M 3KOHOMUYEeCKOM COr3e

6e30macHOCTU». B opuinyecKoil iuTepaType CJI0XKUINCh Pa3InyHble MOAX0/bl K ONpe/e/IeHUI0
coZiep>KaHUS Y CYLHOCTU JJAaHHOTO MOHATHUS.

Yapiuak @.H. npeacraBisieT MexaHU3M obecrnedeHUs] HAlMOHAJbHOW 06€30MacCHOCTH B
KOHTEKCTe TeOpeTUKO-NPAaBOBOM MHTEpPIpeTalUHd KaK KOMIJIEKC HPUAUYECKUX CPEJCTB,
1oc/je0BaTeJbHO OPraHU30BaHHBIX U [JIEMCTBYIOIIUX IMO3TAlHO B CTPOrO OMNpejesieHHOM
nopsi/ike B COOTBETCTBUU C HOPMAaTUBHBIMU TPEOOBAaHUSAMU [2].

Papn aBTopoB (B.A. Kosokosnbues, E.I. UlykwmunHa, H0.1. IlysanoB, A.IL Tumenko, [.3.
[[lep6akoBckuii, H.C. HU>XKHUK U Jip.) MexaHU3M obecreyeHUsi HallMOHA/JIbHOW 6€30MacHOCTH
paccMaTpUBaKOT B y3KOM U LIMPOKOM cMbIcjie. COrIacHO «y3KOMy» MOAXOAY, MeXaHWU3M
obecrevyeHus HallMOHAJIbHOW 6€30MaCHOCTH SIBJISIETCS COCTABHOM 4acThI0 IOCYAApPCTBEHHOIO
MexaHHW3Ma U NpeJjCcTaB/seT CO60M KOMIJIEKC OpraHu3alui, BKJIIOYasg rOCyAapCTBEHHbIE
OpraHbl, yYpex/JeHUs1 U Herocy4apCTBEHHble UHCTUTYTHI, CO3/JaBaeMble CHelualbHO [AJs
obecreyeHus] HalMOHAJIbHOW 6€30MaCHOCTH JIMOO HajeJsisieMble JaHHbIMHU QYHKLIHUSIMU Ha
onpe/ieJieHHbIN Tepruo BpeMeHH [3].

B mupokoM cMbIc/iie MeXaHHM3M oOeclieueHHs] HallMOHaJIbHOM 6e30MacHOCTH ONMUCBhIBAeT
CUCTEMY CPe/iCTB, KOTOPbIE UCNOJIb3YIOTCA 1513 PEeKTUBHOTO BO3/1€MCTBHS HA 001LI|eCTBEHHbIE
OTHOLIEHUS U COLMaJIbHbIe NMPOLECCh], NOABEPTILHECS YIPO3aM, C LieJIb0 3alUThl KJIHUYeBbIX
VMHTEpPEeCOB 0011lecTBa U roCyZapcTBa. B KkauecTBe TaKUX CpeJiCTB BbICTYNAIOT:

- Oprasbl, OCyIleCTBJISOIIMe QYHKIUIO 06eclieueHus HallMOHa/JIbHON 6€30MacHOCTH;

— COBOKYIMHOCTb HOPMAaTHBHbBIX IPABOBBIX aKTOB, PETYJIUPYIOLIUX CO3/IaHUE U [1eSITeIbHOCTb
COOTBETCTBYIOUIMX OpPraHOB M OpraHU3alUil 0[O0 JOCTHXXKEHHUI0 IeJu obecrnedeHUus
Hal|MOHAJIbHOM 6€30MaCHOCTH;

- pas3JiMuHble METO/bl, CPe/CTBA U NMpPUEMBI, UCNOJIb3yeMble CyObeKTaMU [/l pelleHus
CTOALMX NepeJ, HUMU 33/1a4 110 06eclie4eH1I0 HallMOHAJIbHOU 6e3011acHOCTH [4].

B3akone PK «O HanjnoHanbHOM 6e3onacHocTH Pecniy61mky KaszaxcTaH» HOHATHE MeXaHU3Ma
obecreyeHUs] HallMOHAJbHOU 6e30NacHOCTU OTCYTCTBYeT. B n. 5 cT. 1 3akoHa onpegesieHO
NOHSITHE CHUCTeMbl ObecleyeHHs HallMOHAJbHOM OGe3omacHocTh Pecny6savku Kasaxcrah,
1o/, KOTOPOM NMOHHUMAEeTCsl COBOKYNHOCTb NPAaBOBBIX, OPraHMW3allMOHHBIX, 3IKOHOMUUYECKHX,
TEXHUYECKUX W HHBbIX Mep, peajnM3yeMblX CyObeKTaMM HallMOHaJIbHOM 6e30MacHOCTU B
paMKax rocyZapCTBEHHOM MOJIMTHKU B 06JIaCTU HAllMOHAJIbHOU Ge3omacHocTd. Kak BuUAHO
U3 cojepkaHusl AePUHULUM, 3aKpelJIeHHOW B 3aKOHe, NMOHSATHE CUCTEMbl obecrnedeHUs
Hal|MOHAJIbHOM 6€30MaCHOCTU UJIEHTUYHO NOHATHIO MeXaHM3Ma 00ecrieyeHH sl HallMOHAJbHOU
6€30MaCHOCTH B ILUPOKOM CMBbICJIE, ONIPe/ie/IEHHOM B HAy4YHOH JIMTepaType.

TakuMm 06paszom, B LieJisixX OLleHKU 3pGEeKTUBHOCTY MeXaHW3Ma obecriedyeHHs1 HallMOHAJbHOU
6e3onacHocTu Pecny6simku KazaxctaH B ycsioBusax yyactus B EAJC packpoeM JJaHHOe NOHATHE
yepes MPU3MY ero «IHUPOKOro» NOHUMaHHUSI.

B kayecTBe nepBoro 6a30BOro 3jJeMeHTa MeXaHU3Ma obecrnedeHUs] HallMOHaIbHOM
6€e30MaCHOCTH BBICTYNAIOT CyO'bEKTHI 0OecredyeHUsI HAllMOHAJbHOU 6€301aCHOCTH.

B cratbe 9 3akoHa PK «O HanuoHa/bHON 6€30MacHOCTU» yKa3aHbl rOCYAapCTBEHHbIE
opraHbl (cusbl), obecieyrBarolle HALlMOHAJIbHYI0 6e30MacHOCTb. B m. 2 3To# ke cTaThu
OroBapMBaeTcs, 4YTO obecrneyeHUe HAllMOHAJIbHON 6e30MacHOCTU ABJSETCH 06s3aTe/IbHbIM
JL1S1 BCEX TOCYAAPCTBEHHbIX OPTraHOB U JOJBKHOCTHBIX JIML, TOCYAApCTBa B COOTBETCTBUM C
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NOJIHOMOYHSIMHM, YCTAaHOBJIEHHBIMU 3aKOHOJATEJNbCTBOM, T.e. QPYHKIUH IO 0OecrneyeHHIo
HallMOHAJIbHOM 06€e30MacHOCTU [AJig [aHHbIX OPraHoOB SIBJSIOTCA NpousBoAHbIMU [5]. B
raBe 3 3aKoHa omnpejesieHbl MOJHOMOYMS BbILIEYKa3aHHbIX I'OCYJapCTBEHHBIX OPraHOB B
ob6sacTy obecrneyeHUs] HalMOHAJIbHOM 6€30MaCHOCTH, KOTOPble KOHKPETU3UPYIOTCH B UHBIX
HOpMaTHBHBIX TpaBoBbIX akTax (3akoH PK «O CoBeTte BesonacHocTu Pecny6sinku KazaxcTan»
ot 5 utosig 2018 ropa Ne 178-VI, nocraHoBseHus [IpaBuTenbCcTBa, peryimpyoue BOIPOChI
TOTO WUJIM UHOTO MHUHHCTEPCTBA, MOJIOXKEHUSI O TOCYyAAapCTBEHHBbIX opraHax U Ap.). Ucxoas
u3 cojepxkaHusa cratern 7, 9 3akoHa PK «O HanuonasbHOU 6e3omacHocTu Pecny6/uku
KazaxcTtaH», HerocyapcTBeHHble opranusanuy, ykasaHible H.C. HwxHukoM [6] B kayecTBe
OZIHOTO U3 CyO'bEKTOB 0OeclneyeHrsl HalMOHAaJIbHOW 6€30MacHOCTH, OTCYTCTBYIOT B IlepeyHe
CcUJI obecriedyeHUs HaljMOHaJIbHOM 6e3omacHocTU Ka3axcraHa.

Eciv Ha BHYTpPUIroCyZapCTBEHHOM ypOBHe obeclneyeHHWe HallMOHAJbHOU 06e30MacHOCTH
OCYLIeCTBJAETCA ClleljdaJbHO YIOJHOMOYEHHBIMU OpraHaMM, YKa3aHHbIMU B 3akoHe PK
«0 HayuoHasnbHOM Oe3omacHocTd B PK», To uneHcTtBo Pecny6snku Kaszaxctan B EAJC
npejmnoJiaraeT UHOM ypoOBeHb MexaHM3Ma obecreyeHUs] 0€30MaCHOCTH, MpejoJiarariiii
(YyHKIIMOHMpPOBaHWE OPraHOB MHTETrpalluOHHOrO O00beJUHEHUS, AesaTeJbHOCTb KOTOPbIX
HalpaBJieHa, CpeJid MPOYHX, Ha 0becliedyeHre HallMOHAIbHOM (ITpex /e BCEro 9KOHOMUYECKOM )
6e3omacHoCcTH rocyzapcrtB-uieHoB. KoHctutyuus PK He comepXUT KOHKPETHOrO
N0JIOXKEHHSI, KOTOpoe Obl MpelycMaTPUBaJO0 BO3MOXHOCTb Mepesiadyd OTAeJbHbIX QYHKIIUH
roCyZlapCTBEHHBIX OPTaHOB CTPaHbl MeXAYHAPOJAHbIM OpPraHU3anyaM U Ux opraHaMm. OgHako,
YYUTbIBAst KOHCTUTYLIMOHHBIN U MeX/IyHapOJAHO-IPU3HAHHbIN cTaTyc Pecny6sinku Kazaxctan
KaK CyBEpeHHOTI0 roCcyZapCTBa, OCHOBAHHBIM Ha €ro He3aBUCUMOCTHU U CaMOCTOATEJNbHOCTH
B popMUpPOBAaHMU U peasr3alUd BHYTPEHHENW W BHEIIHEH MOJUTUKU, CTpaHA HUMeeT
BO3MOXXHOCTb NpPUHUMATb MOJOOHBIE pelleHWs MpPU YCJIOBHM COOJIIOJAEHUS HOPM H
nosoxxeHut OcHoBHOro 3akoHa (m. 2 HopMaTHMBHOro nmoctaHoBJieHUS] KOHCTUTYLIMOHHOIO
CoBeta Pecny6s1mku KazaxcraH «06 opu1idaibHOM TOJIKOBAaHUM HOPM cTaTbu 4 KoHCTUTYLIMH
Pecny6iiky KazaxcTaH NpUMEHUTENbHO K MOPS/IKY UCIIOJIHEHHUS pellleHUH MeXAyHapOoAHbIX
opraHu3ainui U ux opraHoB» oT 5 HosA6ps 2009 roga Ne 6) [7].

Briciunii EBpasuiicKuii 3 KOHOMUYECKU U COBET SIBJISI€TCS BbICIIMM OpraHoM Coro3a, B COCTaB
KOTOPOI'0 BXOJSAT IVIaBbl FOCYAAapCTB-4/I€HOB JIMOO IJIaBbl IPABUTEJNbCTB rOCy/JapCTB-4JIEHOB,
€CJIMBCOOTBETCTBUH C3aKOHOJATENbCTBOM CBOETOTOCYAapCTBAOHU Ha/le/IeHbI TOJITHOMOYUS MU
NPUHHUMAThb pellleHHs 110 BOpocaM, BXOAAUIUM B ero komneTeHuuo (cT. 10 loroBopa o EA3C)
[8]. EBpa3uiickuii MexXMpaBUTEIbCTBEHHBIN COBET SIBJIsieTCs opraHoM Coro3a, COCTOSIIMM U3
IJIaB IPaBUTEJIbCTB rocyiapcTB-4eHoB (CcT. 14 [loroBopa o EAJC). KomneTeHLus yKa3aHHbIX
OpraHOB HampsMYH HampaBJeHa Ha peaau3anuio eseil Corw3a, OCHOBHBIMHU M3 KOTOPbIX
SBJISIIOTCS - CO3/IaHUe YCJI0BUU i1 CTAOUJIBHOTO pa3BUTHS 9KOHOMUK I'OCY[apCTB-4/€HOB B
VHTepecax MOBbIIIEHUS )KU3HEHHOTO YPOBHS UX HAceJIeHUsl; BCECTOPOHHSASA MOJepHU3alLus,
Koolepanys U NMOoBblllIeHHe KOHKYPEHTOCIMOCOOHOCTH HallMOHAJbHBIX 9KOHOMUK B YCJIOBHUSAX
rJI06a/IbHOW 3KOHOMHKHM, 4YTO, B CBOK O4Yepeslb, CJAY>KUT OCHOBOM /[yii obecredyeHus
HallMOHAJIbHOM 06e30MacHOCTH ero rocyfapcTB-uieHoB. Kpome Toro, aearenbHocTb EAJC,
obecreurnBaeMasi pyHKIMOHUPOBAHHMEM €ro OPTaHOB, JIO/DKHA OCYIECTBJSTHCA Ha OCHOBE
TaKUX NPUHIUIOB, KaK YBaXeHUe NMPUHIUIIOB CYBEPEHHOI'0 paBeHCTBA rOCyAapCTB-YJIEHOB
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Y UX TEPPUTOPHUATIBHOM LIEJIOCTHOCTH; YBaOXKEHUE 0COOEHHOCTEHN MOJIUTUYECKOT0 YCTPOMCTBA
roCcyapCTB-4JIEHOB; 00ecleyeHre B3aUMOBBITOZJHOTO COTPYAHUYECTBA, paBHOINIPAaBUS U yueTa
HallMoOHa/IbHbIX MHTepecoB CTopoH (cT. 3 JloroBopa o EA3C).

[locTogHHO fJeWcTByWOIMM peryaupyomwuM opraioM EA3C daBiderca EBpasumckas
3KOHOMMYEeCKass KoMuccHs, coctosias u3 Coseta, Kossierny, fenaptaMeHTOB, TOJYUHEHHBIX
Kosinernu. Kak ormerus npe3ugeHT PK TokaeB K.K. B cBoeM BBICTYIJIEHHMM Ha OHJIAWMH-
3acesanuu Boicmiero EBpasuiickoro skoHomudeckoro copeta B Mae 2020 roga: «Co3gaHue
EBpasuiickoil akoHOMUYecKol KoMuccuu B 2012 rogy 6b1710 HEOOXOUMbBIM, HO HENIPOCTHIM
peuieHreM. Beib HallMM CTpaHaM MPUILJIOCH AeJUTbCS, a TOPOW U MOJIHOCThIO NepeJaBaTh
CyBepeHHble PYHKI UM U KOMIETEHI UM HOBOMY HaJJHALLUOHAJIbHOMY OPTraHy ... XKeJlaHhe U
BO3MOXXHOCTH CTOPOH IepeJiaBaTh HaJlHALlMOHA/IbHbIe KOMIIETeHUMU KoMuccruy HanpsMyro
3aBUCAT OT ee NpodecCUOHaNIM3Ma, COCTOSATEJIbHOCTH U YMEHUS 3aljMILaTh UHTEpPeChl BCEX
CTpaH-y4acTHUL» [9].

ObGecneyeHrve HaLMOHAJbHBIX HWHTEPECOB rocyAapcTB-uieHoB Cows3a EBpa3suiickoit
3KOHOMHYECKON KOMHUCCUEH, MOMUMO obecrneyeHus: QyHKUHOHUpoBaHUs camoro EA3C B
paMKax LieJiel, onpezeeHHbIX JoroBOpOM, BbIpa)KaeTcCs B CeAYIOLIEM:

- peanusauuenl JedTesbHOCTH KoMuccMM Ha OCHOBe NMPUHLMIIOB B3aUMHOMW BBITO/BI,
paBHONpaBUA M y4YeTa HUHTEPECOB TOCYAAapCTB-YYaCTHUKOB, HPUHIMUIIOB OTKPBITOCTH,
IpPO3pPayHOCTU M OO'BEKTUBHOCTH C (OKYycOM Ha 3KOHOMHYECKONM O0O6OCHOBAHHOCTHU
INPUHMMAaEMBbIX pelleHUN;

- HasmuueM y Komuccuu npaBa 3anpalinuBaTh Y TOCyAapCTB-4JIEHOB MO3UIMIO [10 BONIPOCaM,
paccMatpuBaeMbiM KoMuccuei;

- GYHKIIMOHMPOBAHHUEM KOHCYJbTAaTUBHbIX opraHoB npu Kossnernun Komuccuu, B coctaB
KOTOPBIX BXOJAAT YIOJHOMOYEeHHble NpeACTaBUTEJU OpPraHOB TOCYJapCTBEHHON BJIACTH
rOoCyapCTB-4JIEHOB, a TaKXXe BKJIIOYAIOTCS MPeACTaBUTENN OU3HEC-COOOIEeCTBa, HAYYHbIX U
00111eCTBEHHbIX OpraHU3alui, UHbIE He3aBHCUMbIe SKCIIEPThI;

- paBHBIM NPeJCTaBUTEJbCTBOM IpeJCcTaBUTe el rocyjlapcTB-4ieHoB Coro3a B CoBeTe U
Kosneruun Komuccuuy;

- 06513aTe/IbCTBOM 4yieHOB KoJsizieruu siBASITbCS TPakJaHUHOM TOTO TOCyAapCTBa-4yJeHa
EA3C, koTopbIM OH mpeAcTaBJieH. [laHHOe 0053aTe/NbCTBO MMEET MPUHLUIINAJBHO BaXKHOE
3HaueHue [10], HecMOTps Ha TO, YTO YieHbl Koslsieruu npu ocyiecTBJAEHUH CBOUX TOJTHOMOYH I
HEe3aBUCUMBI OT I'OCYlapCTBEHHBIX OPraHOB U JOJ/DKHOCTHBIX JIML, FOCYIapCTB-4JIEHOB U He
MOTYT 3alpallMBaTh WM NOJIy4aTh YKa3aHUS OT OPraHOB BJIACTH WU OQUIIMATBHBIX JIUI]
rocyZlapCTB-4JI€HOB.

Hapsapay c TeMm, cyleCTBYIOT U HEKOTOPbIE HELOCTATKA B UHCTUTYLUOHAJIBHOU CTPYKType
M OpraHu3anyu paboTbl EBpasuMiCKONM 3KOHOMHUYECKONW KOMHCCHUM, NpensTCTBYHOLIHAE
obecrevyeHHI0 HallMOHA/IbHbIX UHTEPEeCOB yyacTHUKOB Coto3a:

- KaK IOCTOSIHHO AeUCTBYOUUH opraH ynpaBsieHuss EADC KoMuccus B cBoel eITE/IbHOCTH
NOAYUHAETCA pelleHUAM Breiciiero coBeta U EBpasuiickoro MeXnpaBUTeJIbCTBEHHOTO
COBETa, OAHAKO OTCYTCTBYIOT J0JI2KHbIe HOPMbI KOHTPOJIS1 U 00'bSIBJIEHUS BOTYMa HeJ0Bepus
Y OTCTaBKU COTPYJAHHUKAM, KaK 3TO 0603HadeHO B /loroBope o ¢pyHkunoHupoBanuu EC. Takum
o6pa3oM, paKTHUYeCKM HEBO3MOXKHO OCYLIeCTBUTb OTCTaBKy Bcero coctaBa EJK B ciyuae
HapylleHUs noJHoMounH [11];
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- HeCMOTpsA Ha TO, 4YTo AorosopoMm o EA3C nmpeaycMoTpeHa paBHas IpeJfCTaBJA€HHOCTb
yneHoB CoBeta u Kosuterun Komuccuy, 3aHITUE MCHOJHUTENbCKUX [JIODKHOCTEH B
JenaprtameHTtax Komuccuu ocyuiectBisgeTca € ydeToM poJjieBoro y4yactuss CTOpoH B
duHaHcupoBaHuu Komuccuu, 4TO He obecrneyMBaeT COOJIOJleHHWe OCHOBHBIX NMPHUHLUIIOB
¢ynkunonvupoBanus EAJ3C. Kak ormeTtun [lpesuzenTt PK: «Ecin Mbl fefiCTBUTE/NIBHO XOTHUM,
yTo6b1 EAJC BoCcmpuHMMasiacb B KauecTBe OOLero HaJHAllMOHAJbHOTO OpraHa, CjefyeT
NpesoCTaBUTb PaBHBIM JOCTYN [Jisl pab0Thl B HEM I'paXkJaH KaxkJoro U3 rocygapcts Coro3a,
6a3upysch, Ipexe Bcero, Ha NpodpecCuoHalbHBIX KayeCcTBaxX COTPYAHUKOB [9].

Taxxke BIocsieHee BpeMs BCe yalle IOAHUMAETCA BOIIPOCO paClIMPeHU U HaJHALLMOHA/IbHbBIX
NOoJIHOMOYMU EBpasuickoil sKOHOMHYeCKOW KoMUccuel ryaBol Pecny6sinku benapych u
poccuiickoiicTopoHoii[12].Tak,nomuenuto [IpeaupentaPecny6inkubenapycbA.l . J/lykalieHKo:
«TpebyeTca ycuneHVMe HaJHAUUOHAJIbHOW KOMIeTeHLUUU EBpasuickoll 3KOHOMHYECKOU
KOMHCCHH, B IEPBYIO 04Yepe/ib, B chepax ¢ HAaubOJIbIIUM KOJUYECTBOM 6ApbepOB U U3bATHM:
TEXHUYeCKOe peryJMpoBaHue, IpUMeHeHHe CAaHUTapHbIX, BeTePUHAPHBIX U PUTOCAaHUTAPHbBIX
Mep, OCylLeCTBJIEHUE TOCYAapCTBEHHbIX 3aKYIOK, IpeiocTaBaeHue cyocuguin» [13].

KazaxcTtaHckasi cTOpOHa «aKKypaTHO» MOAXOAUT K BONPOCY pacIIMpeHHUs MOJHOMOYHUU
E3JK, BbicTynast npoTHUB BKJIIOUeHHUS B cpepy KoMneTeHIMM KoMuccuu HanpaBJieHUs], KOTOpble
MOTYT CylL}eCTBEHHO NOMEHSITb €€ 3KOHOMHYECKYH HANpaBJIE€HHOCTb, U, COOTBETCTBEHHO,
o6yayT npotuBopeyuTh cyTH JloroBopa o EAJC [9]. Takum 06pa3om, pacuivpeHre NOJTHOMOYHI
E3K [fo0mKHO MNpOUCXOAWUTb HWCK/IIOYUTENBHO C Lesblo obecnedyeHUs: 3PpPeKTUBHOU
MHCTUTYLMOHANbHOU  cucTteMbl EAJC, obecneuyuBamwiiell coOJil0feHHe  MPUHATHIX
COTJIalleHUH, U MOBbIIIEHUS Pe3yJbTaTUBHOCTHU €€ AeSTEeJbHOCTH C Y4ETOM HALMOHAJIbHbIX
MHTEPECOB TIOCYyAApCTB-y4acTHUKOB. Hapesnenune Komuccun HOBBIMM INOJHOMOYMAMU
JIOJDKHO YPaBHOBEIIUBATHCS BBEJEHUEM COOTBETCTBYIOIIUX MEXaHU3MOB OTBETCTBEHHOCTH
Ha/IHALlMOHA/ILHOTO OpraHa U ero COTpyAHUKOB [14].

Eme ogHMM DOCTOAHHO AeucTByrolMM opraHoM Corsa asasgerca Cyxn EAJC. Lesb
JesatenbHocTH Cyfa - obecrieyeHrde eJMHOOOPA3HOr0 NpUMEHEeHUs rocylapCTBaMU-4eHaMH1
v opraHaMu EAJC /loroBopa, MexKIyHapOAHbIX JOrOBOPOB B paMKax Co103a, MeXAyYHapOAHbIX
JloroBopoB Coro3a c TpeThel CTOPOHOM U pelieHUM opraHoB Coto3a (1. 2 CtatyTa Cyga EA3C), To
ecTb npaBa Coro3a. OcyuecTtBiss cBou pyHkuuH, Cyzn Corosa JomKeH 06ecrneduTh CoOII0geHne
6ajlaHca MexJy HHTepecaMH eBpa3uiCKoro mnpaBomnopsjka, opraHoB EAJC, rpaxjaH H
3alMIaTh 000CHOBaHHbIEe TPeOOBAaHUS TOCYAAPCTB OT HEOOOCHOBaHHOro AaByeHuss EJAC
[15].

[Ipodeccop T.H. Hemataea (cyaps Cyna EA3Cc2015r.mo 2023 r.) o4HOU U3 TpeX OCHOBHBIX
3azaa4 Cyga EASC - Hapsay c bopMyiMpoOBaHHEM eJMHbBIX TPABOBbIX IPUHILIMIIOB €BPAa3UCKON
VMHTerpanyu U pa3BUTUEM HJlEM UHTerpaluy, 3aKpelJIeHHbIX B yYpeJUTeJIbHOM JI0TOBOPE,
- Ha3blBaeT «IOAJepKaHUe OajlaHca CUJI, CIepXXeK W NPOTUBOBECOB B [IeSITEJbHOCTU
Ha/IHALlMOHAJIBHBIX U MEeXTIoCyAapCTBeHHbIX opraHoB Coro3a» [16]. BmecTe ¢ TeM U onbIT
EC, u onbiT EA3C nokasbIBalOT pOJib CyJleOHOTO OpraHa, PacCTaBJAILIEr0 HeOOX0JUMble
aKLeHTbl, BOCIOJIHAIOLLETO MpPo6esibl, ONpe/esouiero KOHKpeTHOe coJiep:kaHue QYHKIUN
M TOJHOMOYMH OpraHoB HHTErpalMOHHBbIX 00beJUHEHUN, YTO IM03BOJIIET BBICTPOUTH
VMHTerpanoHHble IPOoLecchl B HEOOX0AUMOM HanpaJjieHuu [17].
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g ycsos8udx yyacmus e E3p613llleKO.M 3KOHOMUYEeCKOM COr3e

AHanv3 KoMIeTeHLMHU M opraHusanuu paboTbl Cysa EBpasuiickoro 3KOHOMHYECKOIO
CO103a, 03BOJIMJI BBISIBUTH I10JI0KUTEJIbHbIE CTOPOHBI U HEKOTOPbIe HEJOCTATKH, BJIUAOLIAE
Ha obecrneyeHUe KaK 3aKOHHbIX MHTEPECOB 0OpalllaloUivMxcsd CTOPOH, TaK M HALlMOHAJIbHbIX
MHTEpPEeCOB rocyapcr-4ieHoB Coro3a.

HecoMHEHHBIMU NOJIO)KUTEJBHBIMU MOMEHTAMHU SAABJISIIOTCA CJIeAyIOILUe:

- BO-NepBbIX, ocyuiectBieHve CygoM CcyAONpoOM3BOACTBA HAa OCHOBe MPHUHLMIIOB
HEe3aBUCUMOCTH Cy/ieH, [IaCHOCTU pa3brupaTesbCTBa, NyOJMYHOCTH, paBEHCTBA CTOPOH CIIOPa,
COCTSI3aTeJIbHOCTH, KoJssierdaibHOCTH (1. 53 CtatyTa Cyga EA3C);

- BO-BTOPBIX, CAMOCTOAATE/IbHOE OTpe/ie/ieHUe roCcy[lapCTBaMU-4JIeHaMU YII0JITHOMOY€eHHbIX
OpPTraHOB M OpraHu3auui, 06JafalIKUX NOJHOMOYUSAMHU ob6pauieHuss B Cyz c 3asiBJieHUEM
0 pacCMOTpPEHHUHU CIopa WJM C 3asBJI€HUEM O pa3bsSCHEHUU OT MUMEHHU rocy/lapCTBa-uyJieHa
(n. 49 Craryta Cyza EA3C), 4TO sAB/sieTCA NOJIOXKUTEJIbHOM NPAKTUKOW JJisl MOAOOHBIX
MEeKT0Cy/1apCTBEHHBIX00'beJMHEHU U, IO3UIMOHUPYIOIIUX Ce0s1 KaKOpraHU3aL Uy, yBaXkaloLje
CyBEpPEHUTET TroCyAapcTB-uleHOB. B Pecny6sinke KasaxcTtan opraHbl M oOpraHusalus,
yIOJHOMOYEeHHble Ha o6paleHre B Cy EBpasuiickoro IKoHOMHUUYECKOT0 CO03a, ONpe/iesieHbl
Ykaszowm [IpesugenTta PK «06 opraHax v opraHusaluy, ynoJJHOMO4YeHHbIX Ha obpatieHue B Cy/
EBpasuiickoro skoHoMHU4YecKoro cor3a» oT 6 mas 2015 roga Ne 20 [18];

- B-TpeThbUX, aKTUBHOE B3aMMO/eVCTBHE C HAYYHbIMY OpPraHU3alMsIMU IrOCy1apCTB-4JIEHOB
B LleJIIX PaCCMOTPEHUS U aHa/IM3a MHEHUH BCeX 3aMHTePeCOBaHHbBIX CTOPOH (B nepuoz c 2015
I. 1o uJb 2019 r. MHCTUTYTOM 3aKOHOJaTeJbCTBA U NMPaBOBOM MHPoOpMaLuu Pecnybrku
KazaxcTtaH 6bl1M npejcTaB/eHbl mo3unuu no 10 obpaljeHUsIM OpraHOB MeXJyHapOAHOIro
IpaBOCY/AUs Ha eBpa3uiCKOM pocTpaHcTBe) [19];

- B-4eTBepThIX, IPU PACCMOTPEHUHU CIOPOB, NPEeAMETOM KOTOPBIX SIBJSAITCH BONPOCHI
npeJoCTaBJeHUs IPOMBIIJIEHHBIX CyOCUUH, Mep FOCYyAapCTBEHHOW MOAJEPHKHU CeJIbCKOI0
X0349KCTBa, IPUMEHEHHU ClleljuabHbIX 3alIUTHBIX, aHTU/JIEMIIMHTOBbIX U KOMIIEHCAlMOHHBIX
Mep, CO3/JAI0TCs CleluaJlu3upOBaHHble TPYINbI, COCTOALIAE U3 TPEX IKCIEPTOB, IO OJHOMY
M3 CIIUCKA, NPeJCTaBJIeHHOI0 KaX/bIM IOCyAapCTBOM-4JIEHOM 10 COOTBETCTBYIOILEMY BUIY
cnopa (1. 83 Cratyta Cyga EA3C), 4yTo no3BoJisseT paccMaTPUBATh BONPOC MpodpeCCUOHANBHO,
C pa3JIMYHBIX TOYEK 3PEHUS.

BMmecTe cTeM cyliecTBYIOT U ITpo6ieMHble Bonmpockl BKoMneTeHIUM Cyna EA3C,oTMedyaeMble
y4eHbIMHU U cyAbsiMU CyZa, BAUSOIIMeE Ha 3alUTY IPaB U 3aKOHHbIX UHTEPECOB QU3NUYECKUX U
I0pUJUYECKHUX JIUL FOCYAapCcTB-4ieHoB Coro3a:

- orcyTtcTtBue y Cy/ia mpaBa peJ0CTaB/ATh 3aK/A0YEHUS B IpoLeAype NperualbHOro
3ampoca - B OTBEeT Ha oOpallleHHe HallMOHaJbHOTO CyZja O TOJIKOBaHUM mnpaBa Corosa,
Heo0X0IMMOCTb IPUMEHEHUSI KOTOPOr0 BO3HUKAET NPU PacCMOTPEHUM KOHKPETHOTO JeJa
[20]. TperogunanbHbIN 3anpoc MpejcTaB/sseT COO0M MeXxaHU3M B3aUMOJAEWCTBUS MEXAY
CynoM ¥ HallMOHAJNILHBIMU Cy[laMU, B X0/le KOTOPOro, C OJJHOM CTOPOHBI, CYAbl TOCY/apCTB-
4YJIEHOB MMEKT BO3MOXXHOCTD MOJIYYUTh Pa3bsCHEHHE HOPMBbI COXO3HOTO NPaBa, a C APyrow, -
Cyn MOXeT MOJIyYUTh NIpeCcTaBJIeHue 00 aKTya/IbHbIX IP06J1eMax, C KOTOPbIMU CTaJIKUBAETCS
HallMOHa/IbHbIA IpaBonipuMeHuTe b [20]. [IpetoauLiMaabHbIN3aPOCIO3BOIsIeTOOECTIeYNBATD
e/IMHOOOpa3Hoe TOJIKOBaHWE U NMpUMeHeHUe noJsoxxeHur npaBa EAJC, a BciefcTBUE 3TOro
obecrneyrBaTh IpaBo Ha 3G PEKTUBHYIO CyIeOHYI0 3aIUTY CyO'bEKTOB BHEIIHEIKOHOMUYECKOU
JlesITeJIbHOCTHU TOCYAAPCTB-y4YaCTHUKOB UHTETPAlMOHHOTO 00'beJUHEHUS;
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- OTCYTCTBUE BO3MOXKHOCTU ob6paiieHus B Cyg EAJC ¢pusuyeckux JivL, Yby NpaBa MOTYT
OBITh 3aTPOHYTHI PElIEHUSIMU HaJJHALIMOHAJIbHOT'0 OPraHa, TO eCTb Ha0JII01aeTCsl JUCTapUTET
MeX/Jy HMX NpaBaMM U O00S3aHHOCTSIMH, ycTaHaBauBaeMbiMU JloroBopoM o Cotrozse. Tak,
Hanpumep, JloroBop ycTaHaB/JIMBaeT NPaBOBOe PeryJUpOBaHUe AJis JIIOObIX GU3UIECKUX JIUL]
B paMKaX TaMOXXeHHbIX, MHBECTULIMOHHBIX OTHOLIEHWH, KOHKYPEHLIMY Ha TPaHCIPaHUYHbIX
pbIHKax, OAHAKO 3TU JIMLA He MMEIT MpaBa npsamoro obpaueHus B Cyx mo cmopam c
Ha/iHaLlMOHAJIbHBIM peryasaTopoM [21];

- OAHUM U3 orpaHuyeHur komneteHuuu Cyga EAIC asaserca orcyrcrBue y Cyza npasa
paccMaTpuBaTh Tpe6GOBaHUSA O BO3MELIeHUH YOBITKOB U HEBO3MOXXHOCTb B3bICKATh CyZleOHbIE
pacxo/ibl B 10J1b3y IPOUTPaBLIEN CTOPOHBI [22].

BTOpbIM OCHOBHBIM 3JIeMEHTOM MeXaHM3Ma obecneyeHHs] HalMOHAJbHOW 6€30MacHOCTH
ABJIIeTCS HOPMaTUBHO-NpaBOBasg 0a3a, onpejessoliasg OCHOBbl (OpPMUPOBAHUA U
GYHKIMOHMPOBAHUs COOTBETCTBYIOUIMX TOCYAAPCTBEHHbIX OPraHOB M YCTaHaBJIMBalLlas
MeTOAbl W CpeAcTBa obeclneyeHHs HalMOHa/JIbHOW Oe3omacHOoCTU. OCHOBOMOJIATAKOLUMHU
HOPMaTHUBHBIMU NPAaBOBbIMU aKTaMHu B cpepe obecrieyeHHs] 0OLeCTBEHHON 6e30MacHOCTU
apasoTcd KoHctutyuuss Pecnybsnuku Kasaxcran, 3akoH Pecny6snku Kaszaxcran «O
HallMOHa/IbHOM 6e3omacHocTH Pecny6vku Kazaxctan» ot 6 ssHBaps 2012 roga Ne 527-1V u
HOpPMaTHBHO-NIPAaBOBBIE aKThI, PETY/IUPYIOLHe OCHOBHbIE BU/Ibl HALLMOHAJIbHOM 6€30MaCHOCTH.
3necp 6Gojiee MOJAPOOHO pPAacCMOTPUM HOPMAaTUBHYK perJlaMeHTalui obecrnedeHus
Hal|MOHaJIbHOM 6€30MaCHOCTH roCyAapcTBa B yca0BUsAX ee yyacTusa B EAJC.

B cootBeTcTBUH CO CT. 6 /loroBopa 0 EASC npaBo Coro3a cOCTaBJIAIOT:

- JloroBop 06 EBpasuiickoM 3KOHOMHYeCKOM coto3e oT 29 mas 2014 roaa (paTuduyupoBaH
PK B coorBeTcTBUH € 3akoH PK «O patudukauuu JjoroBopa o EBpa3uiickoM 3KOHOMUYECKOM
coro3e» oT 14 okTa6psa 2014 roaa Ne 240-V);

- MeX/JyHapoZAHble J0roBOphbl B paMKax Coro3a;

- MeX/lyHapo/Hble 10roBopbl Coro3a € TpeTbel CTOPOHOU;

- pelleHUsA U pacnopskeHus Boicmero EBpasuickoro skoHoMuyeckoro coseTa, EBpa-
3UMCKOTO MEXIpPaBUTEJbCTBEHHOTO COBeTa U EBpasuKCKOM 3KOHOMHUYECKOW KOMMUCCHH,
NPUHATHIE B paMKaX MX NOJHOMOYHMH, NIpeSyCMOTPEHHBIX /lOorOBOPOM M MeXAyHapOJHBIMU
JloroBopaMu B paMkax Corosa.

M3 copepxanus cT. 4 Konctutyuuu PK MexxayHapoziHble 0rOBOPHbIE U MHbIe 00513aTeIbCTBA
Pecny6siviku siBasoTca gerctByromuM npaBoM PK (m. 1 ct. 4 Koncrtutyuuun PK). Bmecte ¢
TEM HOPMBI MeX/YHapOJHOI0 NpaBa, NpUHATHIe B paMKax Coro3a KakK 4acTh HAallMOHAJIbHOMN
IPaBOBOW CHCTEMBI BBISIBJIAIOT PsJi BOIPOCOB, KOTOPble HEOOXOJAUMO Pa3bsCHUTb: BOMPOC
0 NPUOPUTETHOCTH HALlMOHAJBHBIX MO0 MEXJYHApOAHbIX HOPM (HOPM MeXJYHapOAHOIO
JlOTOBOPA; HOPM, NPUHATHIX Ha/[HALLMOHAJIbHBIMU OpraHaMu); y4eT BOIPOCOB HallMOHAJIbHOMN
6€e30IIaCHOCTM M HaLMOHAJIbHbIX HHTEPECOB TIOCyAapCTBa MNpPU HMIJIEMEHTALlUK HOPM
MeXK/IYHAapOJAHOrO [paBa; BONPOC BbISABJIEHUS U YCTPAaHEHUS IPOTUBOPEYU N MeX/1y HOpMaMH
MeX/yHapOAHOI0 IpaBa ¥ HOpMaMH HallMOHAJIbHOI'O 3aKOHO/,aTebCTBa.

Bonpoc cooTHOLIEHUA HOPM MeX/YHapOAHOI'0 U HALlMOHAJIbHOTO [paBa pellleH U 3aKpellyieH
B Koncrtutyuuu PK. U3 cmbicaa nm. 3, 4 cT. 4 [locraHoBienusa KoHctutynuonHoro CoBeta
PK «06 oduumanbHOM TOJIKOBaHMU NofnyHKTa 7) cratbu 54 KoHcTtutynuu Pecny6auku
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g ycsos8udx yyacmus e E6p613llleKO.M 3KOHOMUYEeCKOM COr3e

Kazaxctau» ot 18 mas 2006 roaa) [23] cineayet, uto JoroBop o EA3C, MexayHapoaHbie
JloroBopbl B paMkax (Coro3a, MexaAyHapoJHble aoroBopbl Corsa ¢ TpeTbeld CTOPOHOM,
patuduupoBaHHblie Pecniybsinkoi KasaxcTaH, UMeIOT IPUOPUTET Iepe/] ee 3aKOHaMU. B To
»Ke BpeMsl IPU 3aKJIIDYEHUU MeXAYHapOAHbIX JOTOBOPOB J0JIXKHbBI YYUTbIBATbCS MOJIOKEHUS
0. 2 cT. 2 3akoHa PK «O mexayHapoJHbIX foroBopax Pecny6auku Kasaxctan» v m. 3 CT. 2
3akoHa PK «O HanuoHa/ibHOM 6e3onacHocTH PK», mpeiycMaTpuBalOLUX, YTO He JOMYCKAeTCs
3aKJIDYEeHHUEe MeX/IYHApPOAHbIX JJOTOBOPOB, HE COOTBETCTBYIOIIMX HallMOHAJIbHBIM HHTEpecaM
Pecny6sikyn KaszaxcTaH, ClOCOGHBIX HaHeCTU yllepO HaljMOHaJbHOM 06€e30MacHOCTH WJIH
BeJlyLIUX K yTpaTe He3aBUCUMOCTH KazaxctaHa. COOTBETCTBUE MEX/AYHAPOAHbBIX JOTOBOPOB
HallMOHAJIbHBIM HWHTEpecaM JO0JKHO 0OecrneuyuBaTbC M CaMHUM NpPOLECCOM paTUUKALUU
- Kouctutyuuonnbiii Cys B COOTBETCTBUM C NPOLIEAYPON paccMaTpUBaeT [0 paTUUKALIUU
MeXJyHapo/JHble N0T0BOpPbI Ha cooTBeTcTBUE UX KoHcTuTynuu Pecny6sinku Kasaxcras (1. 1
cT. 12 3akona PK «0 mexayHapogHbIx goroBopax Pecny6sinku Kazaxcran» ot 30 mas 2005
roaa Ne 54) [24].

Pemienus Boicmiero EBpa3uiickoro sKOHOMHUYeCKOro coBeTa M EBpasuiickoro mexmnpa-
BUTEJIbCTBEHHOI'0 COBETAa MOJJIeXaT HCIOJHEHUIO TOCyJapCTBaMU-4JeHAaMU B MOpPSJKe,
NpeyCMOTPEHHOM HMX HAallMOHAJIbHBIM 3aKOHOAATeJbCTBOM. Pemennsa Komuccun BXogaT B
npaBo Co1o3a, UMel0T 06513aTe/IbHbIA XapaKTep U N0/J1eXKaT HeNoCPeICTBEHHOMY IPYMEHEHHI0
Ha TEPPUTOPUSAX FOCyAapCTB-4ieHOB. [IpsaMoe felicTBUe U HenmoCpeJCTBEHHOE IPUMEHEeHUe
pewienui E3K3akitoyaeTcs B TOM, YTO OHU He HYK/]al0TCS1 BO BBEJeHUU UX B IPABOBYI0 CUCTEMY
OCpPeACTBOM MPUHATHSA KAKOTO-JTMO0 HOPMATUBHO-IIPABOBOI'0 aKTa; OHU MOTYT NPUMEHSIThCS
roCyJapCTBEHHbIMHA OpraHaMM KaK 4acTb [eMCTBYWOILEro MpaBa U HaNpsSAMYyl0 NOPOXK/JATb
npaBa M 005S3aHHOCTH B OTHOILIEHUWH JIMIL, HAXOASALUXCA MO/ HPUCAUKILMEN rocyaapcTBa-
yneHa EA3C [25]. CneznoBaTesbHO, ecid akT KoMucCcMM MPOTHBOPEYUT 3aKOHY MJIUM UHOMY
HOpPMaTHBHOMY MpaBOBOMY akTy Pecny6sivku KazaxcTaH, To o 06111eMy npaBuJy AeiCcTByeT
npaBoBas HOpMa, npuHaTas Komuccuei. B To e BpeMs He MOTYT ObITb IPU3HAHbI B KA4eCTBE
o6s13aTesibHBIX i1 KaszaxcTaHa pellleHUs] MeXAYHApOJHbIX OpraHU3alMil U UX OPraHoB,
Hapyllaluye MoJIOXKeHU NyHKTa 2 CTaTbU 2 U YHKTA 2 cTaTbu 91 KOHCTUTYLIUU O TOM, UTO
cyBepeHUTeT Pecnyb/iMKU pacnpoCTpaHseTCs Ha BCIO ee TEPPUTOPUIO, U O HEJOMYCTHUMOCTH
M3MeHeHUs YCTaHOBJIeHHbIX KOHCTUTYIIMeN YHUTAPHOCTU U TEPPUTOPHUAIbHON L[eJIOCTHOCTH
rocyaapctBa, GopMbl IpaByieHus Pecny6iuku.

BmecTe c TeM, HaJiM4Me CyBepEHHOW BOJIM U yYeT HallMOHA/IbHbIX HHTepecoB Pecny61MKu
KasaxcTaH npocyiexuBaeTcs B poleaype NoArOTOBKY, IPUHATHUSA U OTMEHBI aKTOB OPraHOB
EA3C:

- IpPUHATHE KOHCEHCYCOM pelleHWM M pacnopspkeHMM Breiciiero coBeTa; pelleHUM U
pacnopsi:keHU MexXnpaBrUTeIbCTBEHHOT 0 COBETA; PellleHUH, pacopsi>KeHU M M peKOMeHJal il
CoBeta Komuccuu; KBaMPUIIMPOBAHHBIM OOJIBIIMHCTBOM MJM KOHCEHCYCOM pelleHUH,
pacnopsi)xeHuM U pekoMeHgauuun Kosiernu Komuccuuy;

- o00OulecTBeHHOE 06CyX/JleHhe TMpPOeKTOB pelleHUd opraHoB Coros3a MocpeCcTBOM
opunuanbHoro cahta EAIC. Ilo pe3sysbTaTaM 0061eCTBEHHOTO OOCY>X/JEHUS HAa OCHOBAaHUHU
npezcTtaBjeHHoOU /lenapTameHToM KoMuccuu nHopMaluuyd MoXKeT ObITh MPUHSATO pellleHue
006 oTKase OT NPUHATHUA pelleHus (1. 138 PersmamenTa paboThl EBpa3uiickoil 5SKOHOMUYECKOH
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KoMuccuHn). BMecte ¢ TeM, B PersiaMeHTe He npomnycaH YeTKMM MeXaHU3M y4eTa 001eCTBEHHOI0
MHEHHUS U ero BJUSHUS Ha pellleHHe 00 0TKa3e OT NPUHATHUS IIPOEKTa;

- npuHATHe pelmieHuM Komuccny, KoTopble MOTYT OKa3aTh BJIHWSHHWE Ha yCJI0BUS BeJleHUS
npeANpUHUMATENbCKON [JesTeJbHOCTH, C Y4eTOM pe3yJbTaTOB IMPOBEJEHHUSl OLEHKHU
peryjupymolILero BO3/eHCTBUS NMPOEKTOB TakKWx pelueHU (m. 141 PersiameHTa paboThI
EBpa3uiickoil 5SKOHOMHUY€ECKON KOMUCCUH);

- Ha/IM4yMe INpaBa y rocyAapcrBa-4jieHa BHecTU B Kosteruto Komuccuu npepJsioxkeHue o6
oTMeHe peuleHUs KoJsisierny nim BHeCEHUHM B HErO U3MEHEHUH B TeueHUe 15 KaneHJapHbIX
JIHEU ¢ AaTbl ONyOJMKOBAHUS;

— BO3MOXHOCTb Y TOCyZIapCTBa-4/leHa B CJlyyae HeCOIVIacHs C pelieHueM, NpUHATbIM COBETOM
KoMuccuu no pesysibraTaM paccMOTpeHus Bonpoca 06 oTMeHe pewteHus Koseruu Komuccun
WJIM BHECEHUS1 B HEro U3MeHEeHUW, BHECTU COOTBETCTBYIOLIUN BONPOC Ha pPacCMOTpPeHHE
MexxnpaBHUTeIbCTBEHHOTO COBeTa U (UJin) Boiciiero copera.

Hcxona u3 BblllIeCKa3aHHOT0, MOXKHO CJleJIaTh BBIBOJ, UTO y»Ke Ha 3Talle NPUHATUS aKTOB
EA3C yyactHuku Coro3a 006/1a/1al0T CyBEPEHHbIM IPaBOM IPUHUMATh WMJIM He NIPUHUMATh TO
WJIM UHOE pelleHue, UCXOAS U3 CBOUX HAallMOHAJIbHbIX UHTepecoB. [[03TOMy KMeHHO Ha 3TOM
JTame BaXKHa NMpPopabOTKa rOCyAapCTBEHHbIMHM OpPraHaMU WU JOJDKHOCTHBIMHU JnnamMu PK
BCEX 0OCTOSATEJNLCTB, KOTOPble MOTYT HETaTUBHO MOBJIUAATb HA MHTEpPeChbl U 6e30MacCHOCTb
rocypapcrea. B To ke BpeMs, Kak U C KOMIIeTeHLIMeN HaJHaLMOHaJbHbIX opraHoB EA3JC,
B Lejsgx obecredyeHUs] HOPMaJbHOrO (QYHKLUUOHUPOBAHUS W obecrieyeHUsl [AOCTHKEHUS
Hesied HWHTErpaloHHOTO O0O0beJUHEHHUSs, HEeO0OXOAWM OasaHC MeX/Jy HalMOHAJbHBIM H
HaJHalMOHaJIbHbIM IPABOBBIM PETryJMPOBaHUEM.

Cynom EAJC 6buin chopMyMpoBaHbl KpPUTEPUU OTHeCeHUsl NpaBoBbix HopM Corosa
K KaTeropuu «HaJHALlMOHAJIbHOE peryJdpoBaHue»: 1) Haiuyve YHUPULHMPOBAHHOIO
IpaBOBOTrO peryJvMpoBaHus; 2) nepejaya rocylapcTBaMu-4jieHaMy KOMIETEHIIMU B JaHHOU
cdepe opranaMm Coro3a B paMKax UX HaJHALlMOHAJbHBIX NOJHOMOYUU. Cy/li KOHCTAaTHPOBaJI
npuopuTeT npaBa Coro3a HaJi HALMOHAJIbHbIMY IPAaBOBbIMU aKTaMU B cpepax, OTHOCALIMXCS K
VCKJIIOYHUTebHOU KoMIleTeHIMU Coto3a. B cBa3u ¢ aTuM Cyz IpUXOAUT K 3aKJIIOYEHUI0, YTO MO
BOIIPOCaM, epeJJaHHbIM Ha Ha/IHALLMOHAJIbHBIA YPOBEHD PEryJIMPOBAHHUSA, FOCYyLapCTBA-4JIE€HbI
00513aHbI BO3/1€PKUBATHCS OT NPUHATHS HalMOHAJIbHBIX IPABOBBIX aKTOB, IPOTHBOpeYalIUX
HopMaM mpaBa Coro3a [26]. Takum o6pasom, Cyg EA3C, dopmynupys Takue OCHOBHbIE
CBOUMCTBA WHTErpalMOHHOTO NpaBa, KaK NPUOPUTET U HENOCPeACTBEHHOE NpPHMEHEHUE,
CIOCOGCTBYET e/JMHO06pa3HOMY puMeHeHUIo npaBa Coro3a U obecrnedyeHH0 3G PEeKTUBHOTO
dyHKIMOHMpOoBaHUs opraHoB Coto3a [17].

TpeTbUM OCHOBHBIM 3JIeMEHTOM MeXaHU3Ma oOeclieyeHUs] HallMOHaJbHOM 6€30NacHOCTH
SABJISIIOTCSI METO/bl, CIOCOOBI, MPUEMBbI, TO €CTb pa3JIMiYHble UHCTPYMEHThbl 0OecrneyeHus
HallMOHaJIbHOM 6e3omacHOCTU. B cooTBeTcTBUM C 1. 2 cT. 18 3akoHa PK «O HamuoHa/bHOM
6e3onacHoctu PK», KazaxcTtaH obGecrnedyuBaeT CBOI HaljMOHAJbHYI 0€30MacHOCTb BCEMHU
VMMEWIIMMUCS B ee paclnops:KeHUU CpeJCTBAMHU M METOAAMHM, B TOM YHMCJie SKOHOMUYECKUMH,
NOJIUTUYECKUMH, BOEHHBIMH, NPaBOBBIMH, ClelHaJbHbIMU (pa3BejKa, KOHTppas3BejKa),
IpUMeHseMbIMHY OJHOCTOPOHHE UJIM B COOTBETCTBUHU C MK YHAPOAHBIMH JoroBopaMu. [lasee
B CTaThsIX 3aKOHA OMKCHIBAIOTCS HAlPaBJIEHUS AeaTeJbHOCTU rOCylapCTBEHHBIX OPraHOB MO
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g ycsos8udx yyacmus e E6p613llleKO.M 3KOHOMUYEeCKOM COr3e

ob6ecrieyeHHI0 OT/leJIbHbIX BUJ0OB HAllMOHAJbHOW 6€30MacHOCTU (001eCTBEHHON, BOEHHOH,
NOJIMTUYECKOU, SKOHOMUYECKOUH, UHPOPMAILIMOHHOM, IKOJIOTUYECKOM ).

CpeactBa M MeToAbl oOeclieyeHHs] HALlMOHAJbHOM, U, Mpex/Je BCEro, 3KOHOMHYECKOU
6€e30MaCHOCTM B YCJOBUSIX Y4yaCTUs TOCYAApCTBa B 3KOHOMHYECKUX HWHTErpalMOHHbIX
00beJUHEHUSIX HMeeT CBOM OCOOEHHOCTHU. Bompockl BbIpabOTKH MNyTedl W CNOCOGOB
obecrieueHUs] 9KOHOMUYECKOW Oe3omacHocTH B paMkax EA3C, B cuy pa3sHOpPOJHOCTU ee
YJIEHOB B 4YaCTHU COLMAJIbHO-3KOHOMHUYECKOTO Pa3BUTHSA, ABJISKTCA HAa JaHHbIA MOMEHT
CJ0’KHBIMU. BMecTe ¢ 3TUM, HCTOpHUUYeCcKas 0OLHOCTb rOCYAapCTB-4/€HOB, BXOASIUX B COCTaB
JlaHHOT'0 perMOHaIbHOT0 06'beIMHEeHHNS 00yCI0BUIIA U 0OIIIHOCTb UX TPO6JIEM, U clIeLLUPUKY UX
paspeutenus. OgHou u3 BaxkHenux GyHkuuil EA3C siBisieTcs pa3paboTka 001X MEXaHU3MOB
HeUTpasiM3alUu BbISIBJIEHHBIX YTPO3, B TO XK€ BpeMs 6e30MacHOCTb BCET0 MHTErPalMOHHOI0O
00 beJUHEHUS [OPKHA YYUTBIBATh HAalMOHAJbHble UHTEPEChl U MOTPEOHOCTU KaXKJOro U3
ero y4acTHUKOB. [l03TOMy AJisi CHMXKEHUSI pUCKA HAaHeCeHUs yllepba HHTerpaluoHHbIMU
JleiICTBUSIMM HallMOHAJIbHBIM HHTepecaM rocyaapcTrB-y4yacTHUkoB EAJC wnesecoobpasHo
WCNO0JIb30BaTbh MHCTPYMEHTbI «MATKOW cuibl». Llenp EAJC - pa3BUTHe HaLlMOHAJIbHbIX
3KOHOMHUK rOCyZjapCTB-4JI€HOB — MOXET ObITh JOCTUTHYTA 6J1aroiapsi COBMECTHbBIM YCUIHUSM,
KOOpPAWHALUUU JOeUCTBUM, MNPOBEJEHUI0 COIJIACOBAHHBIX, CKOOPAWUHUPOBAHHBIX, €JHWHbIX
NOJINTUK, KOOTIepal¥ B Pa3/JIMYHBIX OTPAC/IAX U CEKTOPAaX 3IKOHOMHUKH.

Becb cneKTp BO3MOXHBIX BJHWSHUW B MEX/JYHApOAHbIX OTHOUIEHUSAX TapBap/CKUU
nosiutosior /lxxosed Halh paspensan Ha «kecTkyto» (hard power) u «markyto» (soft power)
cuaibl [27]. «XKécTkasa cusia» moapasyMeBaeT, Npex/ie BCero, UCMoJab30BaHUE HHCTPYMEHTOB
3KOHOMHYECKOMN IKCNAaHCHUM, TaKUe, KaK TOProBJisi, UHBECTULMH, KPeJUThl U TYMaHUTapHas
noMouib. HeMasioBa>KHbIM 3/1eMEHTOM >KECTKOW CUJIbl TOCYAApPCTBA SIBJSETCS €ro BOeHHas
Moulb. ['oBOpsA 0 MexaHM3Max obecnedyeHUs] MATKOTO BJUsAHUSA, Hall ykasbiBaeT: «4TOOBI
JIOOUTBLCS COTPYAHUYECTBA MOCPEACTBOM MSTKOIrO BJIMSIHUS, HYXKHO 06J1a/laTh MHBIM (10
CpPaBHEHMIO CKECTKOU CUJION ) TUIIOM PECYPCOB, HE MOLIbIO U JIeHblAaMH, HO IPUBEPKEHHOCTBIO
00beKTa BO3/EUCTBUS OJJUHAKOBBIM C CyO'b€KTOM BO3JEUCTBUSA LIEHHOCTSM U MOHUMaHUEM
00'beKTOM HEOOX0JUMOCTH peaar3al Uy 3TUX IeHHOCTe!N Ha paKkTuke» [28].

PaccMaTpuBasi ONBIT pa3JIMYHbIX UHTErPAlMOHHBIX OO0beJUHEHUN, TaKUX, Kak
EBponeiickuii coros (EC), Kapub6ckoe coobmectso (KAPUKOM), Accoumanus rocygapcts HOro-
Boctouynoit Asuu (ACEAH) u Ap., MOKHO NPOCJIEeAUTh, YTO 001e3KOHOMUYECKHE LieJIU CTPaH-
y4aCTHUL, IOCTUTAIOTCS Pa3JIMYHBIMU CPeJCTBAMHU, B TOM YMCJie pa3paboTKOM U peann3anein
3KOHOMHYECKHUX IPOTPAMM /1Jisi BCET'O UHTErPAIJMOHHOTO0 00'beJUHEHUS B 11€JI0M, UTO SIBJISIETCS
OJIHUM M3 CPEJICTB «MSATKOHN CHJIBI».

Hcxosi U3 ombITa CYLECTBOBAaHHUSI YCHELIHbIX MWHTErPallMOHHbIX OObeJUHEHUH, C
y4eTOM TeKylllel peruoHaJbHOUM U MUPOBOM cUTyauuu PemeHuem Bricuiero EBpasuinickoro
3KOHOMHUYECKOro coBeTa oT 16 okTsA6psa 2015 rona N2 28 yrBepkAeHbl OCHOBHbIE HallpaBJIeHUS
3KOHOMHYecKoro pa3BuTus EBpasuiickoro sakonHomuueckoro cotwosa (OHIP EA3C). lokymeHT
HOCUT PEKOMeH/1aTe/IbHbIM XapaKTep U Ollpe/ie isieT OCHOBHbIE IepPCIeKTUBHbIE HAllPaBJIEHUS
COLIMa/IbHO-3KOHOMHYECKOT0 pa3BuTUsA rocygapctB-uieHoB EA3C go 2030 roma [29].
Oco6eHHOCTH JJaHHOI'0 JOKYMEHTa MCXOAAT W3 ero Olpe/esieHus: BO-NepBbIX, peyb UJET O
peKOoMeHJ|aTeJIbHOM XapaKTepe J[OKyMEHTa, ero peKOMeHJaTeJbHOCTb MNpeJonpejeania
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IprYMeHeHHe NPUHIMIIA «KMATKOW» KOOPAUHALUU 9KOHOMHUYECKOHN MOJUTUKHU 10 BbIOPaHHbBIM
HalpaBJIEHUSM; BO-BTODBIX, [JOKYMEHT BKJIIOUaeT «YHUBepCaJbHble» IepCleKTUBHbIE
HallpaBJIEHUA COLIMA/IbHO-3KOHOMUYECKOro pa3BUTHUA y4acTHUKOB EAJC; B-TpeTbux,
OCHOBHOW HJeell CTpaTeruyecKoro JAOKYMeHTa SIBJAsIETCA obecliedyeHUue B3aUMOJEeNCTBUSA
HaI[MOHAJIbHbIX 3KOHOMHUK (pecypcoB) rocy/lapCTB-4JIEHOB C YYE€TOM HMX HalMOHAJbHbIX
nHTepecoB [30].

Takum o6pa3oM, OCHOBHbIe HamNpaBJieHUs 3KOHOMUUYecKoro pa3BuTus EAIC saBasioTcs
OCHOBOM [/l pa3pabOTKU W NpPHMEHEHHUS CUCTEeMbl CPeJCTB U METOJUK, MO3BOJISIOUIUX
OlleHMBAaTh HWHTErpPallMOHHbIA MNOTeHIMal B cdepax 3KOHOMHUKU TOCY/JapCTB-4JI€HOB H
00 beJUHEHHUS B LIEJIOM.

O HMM U3 MHCTPYMEHTOB TaK Ha3bIBAEMOT0 «MST'KOTO [TpaBa» SBJISIOTCS KOHCYJIbTaTUBHbIE
3akiroyeHusa Cyza EASC, koTopble HOCAT peKOMeHJaTesbHbIM xapakTep. Kak oTmeuarT
NPAaKTUKHA, UHCTUTYT KOHCYJbTAaTUBHOIO 3aKJ/O4YeHUSI 06J1aJlaeT BOCTPeOGOBAHHOCTHIO B
KayeCTBe MATKOI'0 MHCTPYMeHTa pa3pelleHUs CIOPOB M CBOEr0 poJja MeXaHMU3Ma COIVIaCOBaHUA
HalMOHAJIBHOT'0 3aKOHOAATeIbCTBA ¢ NpaBoM Coro3a. OH TakKe MOXKeT BbICTYNATh B Ka4eCTBe
OJJHOTO U3 OpPUEHTHUPOB IIPU BHECEHUHW U3MEHEHUW B HalMOHAJIbHOE 3aKOHOJAATeJbCTBO
[19]. Kak otmeyaeT B.X. CeiitumoBa (cyabs Cyaa EA3C ot Kazaxcrana ¢ 2015 r. mo 2023 r.):
«...KOHCYJIbTaTUBHOE 3aKJII0YeHHe NO03BOJISET JaThb ClIpaBeJIMBbIA U apryMeHTUPOBaHHbIN
OTBET, HO OCTaBJISIET €Ir0 BHEJJpEHHE B )KU3Hb CAMUM CyO'beKTaM, pelliasi OJHOBPpEMEHHO 33/1a4U
Y YCUJIeHUS PaBOBOM KYJIbTYpbl HHTErPALMOHHOTO COOOILECTBA, U MOBbILIEHUS JOBEPHUS K
uHcTUTyTaM Coro3a, U cBOOOAY BbIOOpPA CTOPOHAMH CPOKOB U MEXaHU3MOB KOPPEKTUPOBKHU
cutyayuu [31].

B kaudecTBe BaXXHbIX UHCTPYMEHTOB /[IJI1 YCTAHOBJIEHUS €JHWHO0OPA3HOr0 MPaBOBOTO
pexxuMa 1 U3nYeCKUX U I0PUUYEeCKUX JIUL FOCY[apCcTB-y4yacTHUKOB Co103a, a BCIeICTBUE
3TOr0 CO3JaHUS PaBHbIX YCJOBUM [Jisl OCyLleCTBJIEHUS] HWMU BHEIIHE3KOHOMHYECKOHU
JleITEeJIbHOCTU fIBJISIETCSI TapMOHMU3alus U yHU(DUKaLMs 3aKOHOJAATEJNbCTB TOCYAApCTB-
yineHoB EAJC. B craTtbe 2 /loroBopa o EAJC: rapMoHuM3a1ysl 3aKOHOJATeIbCTBA - COIMKEHUE
3aKOHOJATeJbCTBA TOCYapCTB-4JIeHOB, HallpaBJeHHOe Ha yCTAaHOBJIEHUE CXOLHOTO
(comocTaBUMOro) HOPMATHBHOTO MPABOBOr0 peryJUpoOBaHUs B OTAeJbHBIX cdepax;
yHUDUKaALMS 3aKOHOJATEeJbCTBA - COJIMXKEHME 3aKOHOJATe/bCTBA TOCYAapCTB-4YJIEHOB,
HallpaBJIEHHOE Ha YCTAHOBJIEHHWE HUJEHTHUYHbIX MEXaHU3MOB MPAaBOBOr0 PETryJMPOBAHUSA B
OoTZe/bHbIX chepax, onpeeneHHbIx JloroBopom o EAJC. UHTepecHa B 3TOM Bonpoce paBoBast
no3uuusa Cyna EAJC. [lo MHeHro AnesiiiinoHHOW nasatbl CyzAa, Ha CeroAHSAIIHUNA MOMEHT
rapMoHU3aLus NpeJcTaB/isseT CO60M OCHOBHOU HHCTPYMEHT IPaBOBOM MHTErpaliui B paMKax
EA3C [32]. bosabumasa nanata Cyga EA3C B 3TOM CBfI3U OpPUEHTHUpPYeT rOCYAApCTBa-4JIEHBI
«FapMOHM3UPOBATh 3aKOHOJATEJIbCTBO TaKMM 00Opa3oM, 4TOObI U30exaTb GOPMHUPOBAHUSA
pPa3/IMYHOM NPABONPUMEHUTENBHOW MPAKTUKWA W, KaK CJeACTBUE, CO3JaHHUS HepPaBHBIX
YCJI0BUH [IJ11 OCYLeCTBJIEHUA IPeAIIPUHUMATENbCKOU eTeJIbHOCTH Ha TeppUuTopuu Corosa»
(m. 2 KoHcynbTaTuBHOTO 3aka0ueHus ot 04.04.2017 r. o peay Ne CE-2-1/1-17-BK) [33]. [Ipu
3TOM CJIeAyeT Y4eCThb, YTO OCHOBHOW NPUHLUII TAPMOHU3ALUHA OTHOLIEHUW COCTOUT B TOM, YTO
BCE CTOPOHBI MHTETrPAllMOHHbIX 00 beJMHEHUH JO/IXKHBI HAXOAUTHCSI B PaBHbIX YCJIOBHUSX, UYTO
MHTEepeCchl KaXKJ0W U3 HUX JOJKHBI YU TBIBATbCSA U COOIIOAATHCA [34].
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Takum o6pa3oM, Hcxo/[si U3 MPHUPOJbl EBPasHiiCKOrO 3KOHOMHYECKOTO COH03a, IeseH,
onpe/ieJIEHHbIX B YCTaBHOM JIOKYMEHTe HHTErpaljMOHHOTO O06beJUHEeHHS, UHCTPYMEHTHI
«MSITKOM CHJIBI» SIBJISIIOTCS HauboJiee MPeANOYTUTENbHBIMU B 1e/IIX yUyeTa HallMOHAJIbHbIX
HMHTEPECOB ero rocy1lapcTB-4JeHOB.

3aKk/iloueHue

HMcxofa 13 BbllIeCKa3aHHOT0, aBTOPBI IPHUILLJIM K CJIeAYIOIIMM BBIBOJAM.

AHasiu3 MOHATUN «MeXaHU3M obecredyeHUs] HAIMOHAJIbHOW 6e30MacHOCTU» B HIMPOKOM
CMbICJIE U «CUCTEMA obecrneyeHUss HallMOHA/JbHOW 6€30MaCHOCTU», 3aKpelJieHHOe B 3aKOHO-
JnatenbcTBe PK 0 HanuoHa/lbHOW 6€30MacHOCTH, MO3BOJISIET BbIJBHUHYTh MPEJNOJ0XKEHUE
00 MJIEHTUYHOCTU JJaHHBIX NMOHATUN. YuyacTue Pecny6sinku Kasaxcran B EA3C obycioBuiu
HaI[MOHAJIbHBIM U MeXAyHapoJHbli (Ha ypoBHe Coro3a) ypOBHM MexaHM3Ma obOecledyeHus
HalMOHAJIbHOW 6€30MacHOCTH.

[ocynapcTBeHHble OpraHbl obeclieyeHUsl HallMOHaJbHOU 6e3omacHoctu PK omnpege-
JeHbl B 3akoHe PK «0O HamuoHa/IbHOHW 6€30MacHOCTHU», 3JIeCh K€ OTMEYEeHO, YTO 3TO
ABJIIeTCS 0053aHHOCTBI0 BCEX TOCYAAPCTBEHHbIX OpPraHOB B Ipejesax UX MOJHOMOYHM.
dyHknyoHrMpoBaHue opraHoB EAJC, ux MHCTUTyMOHA/IbHAsA OpraHU3alius HalpaBJ/ieHa Ha
JoctxeHue 1eserd Cor3a, a BCIeACTBUE 3TOT0 U YKPEIJIEHUS HallMOHaJIbHOM 6€30MacHOCTH
ero rocyfapctB-4ieHoB. OJHaKO CylleCTBYIOT U HEKOTOpble HeJOCTaTKW B OpraHU3alvu
JleITeJIbHOCTH MOCTOSIHHO [IeMCTBYIOIIMX OPTaHOB — EBpa3niickol 9KOHOMUYEeCKOWM KOMUCCUU
v Cyna EA3C, npenaTcTBylolLjde o6ecrieyeHWI0 HallMOHAa/IbHbIX MHTEepecoB yyacTHUKOB Coro3a
Y OTPAaHUYEHUIO UX CYBEPEHHbIX IIPaB.

Hopmbl [loroBopa 06 yupexjeHur Corw3a, HOPMbI BHYTPEHHEro 3aKOHOJAATEJbCTBA
Pecny6inku KazaxcraH,aTakke npouenypanpuHaTus aktoB EAJC, BnpuHLuIie, 06ecieyrBaeT
3alUTYy CyBepeHUTeTa U COOJIIJeHHe HallMOHaJbHBbIX MHTepecoB KaszaxcraHa, moaTomy
Ba)KHOe 3HayeHHWe NpHuobpeTaeT CKOOPAUHUPOBAHHAsi paboTa BHYTPUTOCYAAPCTBEHHBIX
OpraHoB, AOJBKHOCTHBIX JiUL PK v gomxHocTHBIX Jinn opraHoB EA3C ot PK no oTcranBaHuio
Hal|MOHAJIbHBIX MHTEPECOB UMEHHO Ha 3Tamne obcyx/JeHus U npuHaTusa aktoB EAIC. OgHuM
M3 MHCTPYMEHTOB 3alUThl HALUOHAJbHbIX HWHTEPECOB TOCYAApCTB-YJEHOB SBJISETCS
0011leCTBEHHOE 00CYK/jeHre POeKTOB pelieHU opraHoB Coro3a, 0HaKO He IPOMUCAH SICHbIU
MeXaHU3M ero ydeTa. B cBSI3u ¢ 3TUM BO3HMKaeT HeoOX0AUMOCTb pa3dpaboTku EIK uyeTkou
npoueAypbl yyeTa OOIIECTBEHHOr0O MHEHHSl NPU NPUHATUM NPOEKTOB pelIeHWH OpraHoB
Coro3za.

BeipaboTka mnyTell U crnoco6oB obecrneyeHHWs HaAlMOHAJbHOM U, MpexJe BCero,
3KOHOMHYECKON 6e30macHOCTH rocygapctB-uieHoB EAJC gBisAOTCS HauboJsiee CI0XKHBIMHU
BBUJly Pa3HOPOJHOCTU ee 4JyieHOB. [l03TOMy HauboJjiee [eWCTBEHHbIMU HWHCTPYMEHTaMH
SABJISIIOTCSI MHCTPYMEHTBI «MSATKOW CUJbI» - pa3paboTKa CTpaTeru4yeckux JOKYMEHTOB
Pa3BUTHUSA UHTErPALMOHHOT0 00'beJUHEHUS, UHCTUTYT KOHCYJIbTATUBHOTO 3akK/toueHus Cyaa
EAJC, rapMoHM3aLva 3aKOHOAATebCTB Yy4acTHUKOB EAJC.
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Eypa3sus/iblK 3KOHOMHMKAJIBIK, 0JaKKa KaTbICy XKargaiibiHaa Ka3akcTtaH Pecny6/IMKaChIHbIH,
YJITTBIK, KayilCi3AiriH KaMmTaMacsI3 eTyAiH KYKbIKTBIK TEeTiriHiH epeKkumesikrepi

Angarna: Makasaga EypasusijiblK 3KOHOMHUKa/bIK, OLAKTBIH KAaThICylIbIChl peTiHAe KasakcTaH
PecnyG/IMKachIHBIH, YJTTBIK Kayinci3ZiriH KaMTaMachbl3 €Ty TeTIriHiH KbI3MET eTy Macesesiepi
3eprTeseni. EADO-HbIH 6HipJIiK 5KOHOMHUKAJIbIK, UHTErpalUsaHbIH Xa/blKapa/blK, YAbIMbl peTiHJer]
KbI3MeTi OHBIH MYIle MeMJIEKETTepi 3KOHOMHUKaJapbIHbIH, JaMybl MeH 6acekere KabiJieTTiJiriH
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OcobeHHOoCMU npasoeoco mMmexaHuama obecneveHus HGUUOHG./leOﬁ 6ezonacHocmu Pecny6/1u1<u KazaxcmaH
g ycsos8udx yyacmus e E3p613llleKO.M 3KOHOMUYEeCKOM COr3e

apTTHIPY YIIiH KOJIal/IbI X)KaFAaiiap )kacayFfa 6arbiTTasfaH. CoHbIMeH 6ipre, 6ipbIHFall 3KOHOMUKAJIBIK,
KEeHICTIK, »KaJIbl CbIPTKbI KeJleH K leKapa, O4aKThIH YATTBIKTAaH *KOFapbl OpraH/lapblHbIH, Ky3bIpeTi
OHbIH, KaTbICyWblJIAPBIHBIH, YJATTBIK Kayilci3irine cblH-TereypiHjep MeH Kayill-KaTepJiephiH
TybIHJIayblHA aJiblll Kesleli. KazakcTaHHBIH, 0JlaKKa MYIIeJIiri xkaFaalbIH1a YITTHIK (MeMJIeKeTiliIiK)
FaHa eMec, COHbIMEH KaTap xanbiKapaablK (EAJO neHreitinae) geHreinep/e /e KAMTaMachl3 eTIETiH
YJATTBIK KayillCi3/Z[iKTI KaMTaMacbl3 €TY/liH N9pMeH/i TeTiriHci3 OCbl CbIH-TereypiHiep MeH Kayill-
KaTepJiepre TUIMZi Kapchl iC-KMMBLJI )Kacay MyYMKiH eMec.

3eptTey 6apbicbiHga EAJO-ra Mymenik kaffaiibiHaa KasakcTaH Pecny6/iMKacbIHBIH, YJATTBIK
Kayilnci3Airin KaMTamachbI3 eTyZiH KYKBIKTBIK TeTirl TypaJsibl TYCiHIK KaJIbIITACThIPbLIAbI, OHBIH,
6a3asblK 3JIeMeHTTepiHe XKyiei xoHe KellleH/ i Tasjay »acanblHabl, KP yaTThIK Kayincisgirine Kkatep
TOHJIPETIH OChI TETIKTIH KbI3MET eTyiHJeri KeMIUiJIIKTep aHbIKTal/bl.

ABTOpJIap MHTerpayus/blK IpoLecTepre KaTbICy KOHTEKCTiHJe YJTTBbIK MYAZeJsepli cakKTay
MakKcaTblH/la KasakcTaHHBIH Y/ATTBIK KayilCi3ZjiriH KaMTaMacbl3 eTy TeTIriH KeTIAipy >XeHiHze
YCbIHBIMJAP YCBhIH/bI.

Ty#iH ce3aep: YITTHIK Kayilci3Jik, YITTBIK MYAAeNepP, YITTHIK Kayinci3gikTi kaMTaMachi3 eTy
TeTiri, Eypasus/blK 3KOHOMUKaJBIK 0JaK, YJITTHIK KAYilCi3liKKe TOHETIH CbIH-TereypiHZiep MeH Kayil-
KarepJep.

B. Umitchinova, G. Menzyuk
Kazakh-American Free University
-mail: 'umitchinova.botagoz@mail.ru, “‘menzjuk@mail.ru
E-mail: 'umitchi botagoz@mail.ru, juk@mail.

Features of the legal mechanism for ensuring national security of the Republic of Kazakhstan in
the conditions of participation in the Eurasian Economic Union

Abstract: The article examines the problems of functioning of the mechanism for ensuring the national
security of the Republic of Kazakhstan as a participant in the Eurasian Economic Union. The activities of the
EAEU as an international organization for regional economic integration are aimed at creating favorable
conditions for the development and increasing the competitiveness of the economies of its member states.
At the same time, a single economic space, a common external customs border, and the competence of
supranational bodies of the Union lead to challenges and threats to the national security of its members.
Effective counteraction to these challenges and threats is impossible without an effective mechanism
for ensuring national security, which, under the conditions of Kazakhstan's membership in the Union, is
ensured not only at the national (domestic) level, but also at the international (at the EAEU level) levels.

In the process of research, an idea was formed of the legal mechanism for ensuring the national
security of the Republic of Kazakhstan under the conditions of membership in the EAEU, a systematic
and comprehensive analysis of its basic elements was given, and shortcomings in the functioning of this
mechanism that pose threats to the national security of the Republic of Kazakhstan were identified.

The authors proposed recommendations for improving the mechanism for ensuring national
security of Kazakhstan in order to respect national interests in the context of participation in integration
processes.
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AHHOTaANMA: B HACTOALee BpeMs B HallleM rOCyAapCcTBe AJis pelleHus Bo-
IPOCOB TOCYAAPCTBEHHOr0 yIpaBJieHUs BCe yallle MpUBJIEKAIOT LUPPOBBIE
TeXHOJIOTUU U UCKYCCTBEHHBIM UHTeJIJIeKT. OJHOM M3 3a/1a4 rOCYAapCTBEHHOT O
yIpaBJieHUd BJISETCS KOHTPOJIb 32 PEeruCcTPallMOHHON J1eITeJIbHOCThI0 MPU
opopMyIeHHH NpaB COOGCTBEHHOCTU U N0JIb30BAaHUSA HA NPUPOAHBIE PECYPCHI.
JleficTByO1IasA perucTpaloHHas npouejypa XapakTepu3yeTcsl BpeMeHHbIMU
3aTpaTaMM, 6yMaXKHbIM 060pOTOM, KOPPYNLMOHHBIMU PUCKaMH, BO3MOXKHO-
cTblo panbCUPUKALUU JOKYMEHTOB.

llesibl0 JaHHOW CTaTbU ABJAETCA aHA/JIM3 PErucTPALMOHHOrO Ipolecca
opopMJIeHHS BelHbIX IpaB Ha NPUPOJHbIE pecypchl U GOPMyIUpPOBKA Npes-
JIO’)KeHUSI 110 COBEPILIEHCTBOBAaHUIO JJAHHOTO Mpoliecca yepe3 NpusMy nudpo-
BOU TpaHchopMauu.

B HacToA1LEeM Hcc/ieJOBAHUU MbI ONIPe/ieJINJIN, YTO 3J1eKTPOHHAsA perucrpa-
1114 ABJISAeTCS NO3UTHUBHBIM fIBJIEeHHEM, KOTOPOe pelllaeT MHOTHEe HeraTUBHbIEe
BOIIPOCHI ZIeUCTBYIOILEr0 PeruCTPALMOHHOTO IPOoLecca, ynpollas ero 1 JeJas
60Jiee OTKPBITBIM U A0CTYNHBIM. Ho /1/151 HbIHELIHUX NOTPeOHOCTEN 0011eCcTBa
3TOr0 HeJJOCTAaTOYHO.

ABTOpBI CTaTbU 0O0CHOBBIBAIOT HEOOXOJUMOCTb NIPUMEHEHHUS B pETUCTpa-
IIMOHHOM IHpouecce IUQPPOBBIX TEXHOJOIMH 4epe3 HCIO0Jb30BaHHUE OJIOK-
YyeHH-IpolLecca.

Ba)XHOCTb J@aHHOT'0 MCCJIeJOBAaHUSA COCTOMT B TOM, YTO B HeM CHOpMYyJU-
poBaHa u/jiesl nepexojia OT «3JIEKTPOHHOU perucTpanyuu» K «iuppoBou peru-
CTpaLlMK», C BHECEHHEM KOHKDPETHBIX NPeAJIOKeHUH 110 U3MEHEHUI0 3aKOHO-
JlaTeJIbCTBA B IaHHOU cdepe.

KiroueBble c10Ba: 6/10KYeHH-NIPOLECC, perUCcTpalus MpaBa COGCTBEHHO-
CTH Ha 3eMJII0, 3JIEKTPOHHAsA U U$poBas peructTpanus, NpaBo NIpUpo0noJib-
30BaHUA.
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BBeaeHue

lleHTpa/IbHBIMM HMHCTUTYTaMH B 3KOJIOTUYECKOM IIpaBe SBJSAKTCA HWHCTUTYTbl IpaBa
COOCTBEHHOCTH U UHCTUTYT NpaBa NPUPOJOINOJb30BaHUA. IMEHHO cojep:kaHUe [JaHHBbIX
MHCTUTYTOB M HX OQYHKUHUOHUPOBAaHUE SBJSETCI OCHOBAaHHUEM [/l BO3HUKHOBEHMS,
VM3MeHEeHHUs U NpeKpalleHUs NPAaBOOTHOIIEHUN MO HUCIOJb30BaHUIO MPUPOJHBIX PECYPCOB.
OcobeHHOCTb MPUPOJBI KaK 00beKTa MPAaBOBOr'0 PEryJiMpoBaHUs 3aKJIOYAeTCs B TOM, UTO
JlaHHBIK OOBEKT COCTOUT K3 CaMOCTOSITEJIbHBIX 3J€MEHTOB, KOTOpble 00/1a/lal0T CBOeM
cnegudukon. JTa cneuudpurka BJIHUSAET U MOPOXKAAET COOCTBEHHBIM MeXaHHU3M MPABOBOIO
perynvpoBaHusi. B To ke BpeMs KayeCTBEHHOE COCTOSIHUE NPUPOAHBIX OOBEKTOB, HX
onTUMaJibHOe QYHKLMOHMPOBAHUE BO3MOXKHO TOJIbKO B MIOJIHOM €JUHCTBE, U PeryJupoBaTh
OIMH NPHUPOJAHBIN 00beKTa 6e3 JApyrux KOMIIOHEHTOB HeBO3MOXHO. JlaHHas cnenudurka
BJMsIET HA GOPMUPOBAHUE COZAEPKAHUS OCHOBHBIX NMPABOBbIX HHCTUTYTOB 3K0JIOTUYECKOI0
1paBa, X IPaBOBYIO0 OCHOBY U I'PaHUIbl B3aUMO/JEeNCTBUSI.

Cozep:xaHWe HMHCTUTYTOB IpaBa COOCTBEHHOCTU WM IpaBa M0JIb30BaHUSA NPUPOAHBIMU
pecypcaMu JOCTaTOYHO MOJIHO PAaCKpbITO KaK B TEOPUH FPaXKJAHCKOTO MPaBa, Tak U B TpyZax
CHeLHaJUCTOB 0 3KOJIOTMYECKOMY, 3eMeJIbHOMY, TOPHOMY, BOJIHOMY U JIeCHOMY npaBy [1].

JelicTBylollee 3aKOHOAATeNbCTBO Pecny6svku KasaxcTtaH Takke O4YeHb 4YETKO JaeT
XapaKTEPUCTUKY 3TUM NpPaBOBbIM HHCTUTYyTaM. CorsiacHO craTbe 6 1.3 KOHCTUTyLUU
Pecny6sinku KasaxcraH: «3eMJ151 U ee HeJjpa, BO/bl, pACTUTEJIbHBIA U )KUBOTHBIA MUP, Apyryue
IpUpPOJHbIE pecypchl NpHHAJJexaT Hapody. OT MMeHM HapoZa NpaBO COOCTBEHHOCTHU
OCYLIeCTBJIIeT TOCYAAapCTBO. 3eMJisl MOXeT HaxOJUTbCS TaKXe B YaCTHOM COOCTBEHHOCTH
Ha OCHOBaHMSX, YCJOBUAX U B Ipejiesax, yCTAaHOBJEHHbIX 3aKOHOM» [2]. U3 3Tol HOpMBI
caeyeT, YTO U3 BCeX MPUPOAHBIX OObEKTOB TOJIbKO 3eMJISI MOXKET OTHOCUTBCS K 00'beKTaM
peryJinpoBaHUs HOPMaMHU IPak/1aHCKOT0 IPaBa, 0CTa/IbHbIE 00'bEKThI IPHUPO/ bl pETYIUPYIOTCS
HOpMaMH KOHCTUTYLIJMOHHOTO U a/[MUHUCTPATUBHOIO MIPaBa.

CirenyeT OTMETHTH, YTO 3eMJid, a TOYHee 3eMeJibHble YYaCTKU aKTUBHO BOBJIEYEHBI B
IrpaXKAaHCKUKA 000POT U SABJSAIOTCA NMpPeJMETOM IpaXklaHCKO-NPaBOBLIX cAesoK. KoarnyecTBo
3aKJ/II0YaeMbIX TPaXKJAHCKO-IIPABOBBIX CJEJIOK C 3eMeJbHbIMM y4aCTKaMH B HalleM
rocyapCcTBe A0CTaTOYHOe BbIicoKoe. [Io cTaTucTUYecKUM AaHHbIM KoMuTeTa 1o ynpaB/ieHHIo
3eMeJIbHBIMU pecypcaMd MUHUCTEpPCTBA CeJbCKOro xo3sicTBa Pecny6sivku KaszaxcTah,
eXXeroZHo 3akJiroyaeTcs cBbiuie 200 ThICAY CAEJIOK MO KyIJie-TpoAake 3eMesIbHbIX Y4aCTKOB,
baKTHYeCKU eXeroJHO KaAbld 9 xkuTesb KazaxcTaHa CTaHOBUTCSA y4aCTHUKOM J@HHOIO
BuJa czesnok. [lo caenkaM, cCBI3aHHBIM C apeH/I0U 3eMeJIbHbIX Y4acTKOB, C 0popMJIeHUEM
IpaBa 3eMJIeN0Jb30BaHus, 3TU [UPPbI BO3PACTAIOT B AeCATH pas [3].

Ha stom ¢oHe oTMeudaeTcs pOCT MOUIEHHUYECKUX JeWCTBUU NpU 0POpMJIEHUM IpPaB
COGCTBEHHOCTH Ha 3eMeJIbHbIE YYaCTKHU [4].

MeToaos0rus

i1 moHMMaHUs GOpMHUpPOBaHUS NPABOBOI0O MexaHW3Ma BO3HUKHOBEHHUS IpaBa CO6CT-
BEHHOCTHM Ha 3eMeJIbHbIM Y4YacTOK HaJ0 Y4YMUTBIBAThb, 4YTO CYIECTBYIOT TpHU Ccrocoba
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IIpasogbie ocHOBbI npuMeHeHUs Yudposbix mexHo102ull npu pecucmpayuu npas Ha NPUPOOHble pecypcbl

BO3HUKHOBEHHS MpaBa COOCTBEHHOCTH, U OHU OTJIMYAIOTCSA MO CyO'beKTaM, N0 MPoLecCyalbHOMY
MOPSAAKY, 10 CTOMMOCTHOMY BbIpaKeHHI0. Ho Bce 3TH OTJMYUTE/IbHBIE 1O MpOLeAype
JleCTBUSA JOJDKHBI CXOAUTBHCS B €JUHOM JOKYMEHTE, T/ie JOJ/HKHBI COZlepXKaThCsl CBeJleHUs
0 COOGCTBEHHHUKAX 3eMeJIbHbIX YYaCTKOB, HA OCHOBAHUU KAaKUX HOPUAUYECKUX JeHCTBUU OHU
npro6pesiu MpaBO COOGCTBEHHOCTU Ha 3eMJIIO, CaMa XapaKTepUCTHUKA 3eMeJIbHbIX y4aCTKOB.
[ToMrMO 06BLUX MOJIOKEHUM, peTUCTPALMOHHAs CIY»K6a MpaB HA 3eMJII0 0/DKHA YYUThIBATD
U pSAJ, [AOMOJIHUTEJNbHbIX YCIOBUHM, TaKUX, KaK lieJleBoe Ha3HayeHUe 3eMeJIbHOTO y4acTKa,
KaueCcTBO IOYBbI Ha 3eMeJIbHOM y4acCTKe, KPYyr CY6'beKTOB — COGCTBEHHUKOB 3€MeJIbHOI0
ydacTka [5].

YuuTbiBas BxoxJeHUue Pecny6sinku KaszaxcTtaH B cUCTeMy MeX/yHAapOJHOW 3KOHOMUKH,
CyO'beKTaMH TPaXKJaHCKO-NPABOBBIX C/eJIOK, CBSI3aHHbIX C 3€eMeJIbHbIMU y4aCTKaMHy,
CTAaHOBUTCS UIMPOKUM KpyT JIUL, - OpUAudeckhe U dU3UYeCKHe, HHOCTPAHIbI, JUla 6e3
rpakJaHCTBa, rpakaaHe Pecny6sivku KasaxcTaH, HaljMOHa/lbHble KOMIIAHUM, HHOCTPaHHbIE
KOMIIAaHUH, MeX/yHAapo/JHble OpraHU3allH, opujudeckue Jyuna Pecny6auku KasaxcraH c
MHOCTPAHHbIM y4aCTHEM.

[IpaBa cO6CTBEHHOCTH HA 3eMeJIbHbIM YYaCTOK BOSHUKAIOT B C/IyYasix:

1) xorza pelieHue O NMpeJoOCTaBJeHUU MpaBa COOCTBEHHOCTHM BO3HUKAeT Ha OCHOBAaHUH
pelleHHs TOCYAapCTBEHHOr0 opraHa U opopMJisieTcsl B BU/e FOCYlapCTBEHHOTO aKTa;

2) Korja npaBo COGCTBEHHOCTU BO3HUKAET B pe3y/ibTaTe IPak/1aHCKO-NIPAaBOBOM C/IEJIKY;

3) Korja mpaBo COGCTBEHHOCTH MEPEXOAUT B MOpPsi/IKe YHUBEPCAJBHOIO MPaBONPeeMCcTBa
(HacseACTBO, peopraHy3anys PUAUIECKOTO JULA).

Kak Mbl BUJIUM, pa3HOIJIAHOBbIe U MHOTOTBICSIYHbIE HOPUANYECKHEe PAKTbI 3aKPEIJISIOT
npaBa COGCTBEHHOCTU CyO'bEKTOB HAa 3eMeJIbHbIE YYACTKHU.

TocynapctBo a/1s1 90 PEKTUBHOTO peryJMpoBaHUsI 3eMeJIbHbIX OTHOILIEHHUM CO3/aeT WH-
bopMallMOHHYI0 CUCTEMY HAKOIJIEHUS, XpaHEHUs, 0000IeHUs JaHHBIX 0 CyO'beKTax MmpaBa
COGCTBEHHOCTH Ha 3eMeJIbHbIE YYaCTKH.

26 utosis1 2007 roza 6611 npuHAT 3akoH Pecny61mku Kasaxcran N2310 «O rocysapcTBeHHOM
perucTpanuy npaB Ha HeIBXKUMOE UMYIIECTBO» [6].

AHanv3 3TOro 3akKoHa NOKa3blBaeT, YTO CYyLIeCTBYeT NpPaBOBOM KaZacTp, B KOTOPOM
pPEerucTpUpyoTCcs OCHOBHble IpaBa Ha HEJBUXHMMOE HMMYIIECTBO - MPABO COOGCTBEHHOCTH,
X03fMCTBEHHOIO BeJleHUs], ONEPAaTHBHOrO VIpPaBJEHUs, 3€MJIENOJb30BaHUS, CEPBUTYT.
[Togpo6HO perynpyTCcs yCJI0BUs, MOPSAI0K, CDOKU FOCYAAPCTBEHHOM peructpanuu. CorsiacHo
cTtaTbe 12 3aKOHa, NPaBOBOM KaAacTP COCTOUT U3:

1) KHUTH y4eTa JOKYMEHTOB, IOCTYNAUIMX HA PETUCTPALUIO;

2) perucTpanoOHHbIX JIUCTOB;

3) KHUTM yd4eTa 3alpOCOB Ha NpeJlOCTaBJeHHE CBeJEeHUH U3 MPABOBOTro Kajactpa; 4)
perucTpanuoHHbIX JeJ;

5) nHdopMaLlMOHHOMN CUCTEMBI.

B cBo10 ouepe/ib, KaXK/{bli U3 3TUX NYHKTOB COCTOUT M3 3HAYUTEJIbHOT0 YHCJI1a NOAPa3/eJioB
U noABUA0B. K mpuMepy, perucTpaliOHHbIN JIMCT 3aMOJIHSIETCS Ha Ceyolide 06beKThI
HeIBXKMMOI'0 UMY eCTBa:

1) 3eMesIbHBIN y4aCTOK;
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2) BTOPUYHBIN 00'bEKT HEJABUXKUMOCTH;

3) 3eMeJsIbHBIM y4aCTOK BMeCTe C pacloJIOKEHHBIMU Ha HeM NEepPBUYHBIMU O0OBbEKTaMHU
HeJIBMKUMOCTH.

Kax/ibl}1 perucTpaliMOHHbBIN JIUCT BKJIIOYAET B Ce04 ellle YeThbIpe paszesa, XapaKTepUCTUKa
KOTOPBIX JlaeTcd B cTaTbe 14 3akoHa.

[ToMrMo 06LKX TMOJIOKEHUW TOCYAAPCTBEHHOW perucTpayyy, Ha MpaKTHUKe YacTo
BCTpPEYalTCd OCOGEHHOCTU IMpPU perucTpaluyd NpaB Ha 3eMeJibHble YYacTKH, MCXOJs
U3 pelleHUW Cy[leOHBIX OpPraHOB, IPU PACTOPKEHWU OpaKoB, NpPH ONpeJie/leHUH [JO0JIM B
COBMECTHOM HeJIBU?KMMOM UMYILIeCTBe, IPU perucTpaluu CEpBUTYTOB.

OrpoMHbIN 06beM HHGOPMALMHY, 3aKPENJISAIOIMNA TPpaBO COOCTBEHHOCTU IOPUUYECKUX U
bH3MYeCcKUX ML Ha 3eMJII0, JJOCTaTOYHO JUHAMHUYHO MeHSeTCd, HY»K/1aeTCsd B IOCTOSHHOU
06paboTke U npuMeHeHUU. bosiee Toro, obpamiaeT BHUMaHKe, YTO B 3aKOHE Ype3BbIYalHO
MaJI0 HOPM, KOTOpble PEeryjupyloT NpHMeHeHHe KOMIbIOTEPHBIX, UPPOBbIX TEXHOJIOTHUH,
MCKYCCTBEHHOT'O MHTeJIJIEKTA.

B ctaTbe nepBoy noAnyHKT 31 faHHOr0 3aKOHA JjaeTcs onpejeseHhe 3J1IeKTPOHHON perucT-
paLyu — «3TO rocylapCTBeHHas perucTpawnms, oCylecTB/sieMast HAa OCHOBAaHUH 3JIEKTPOHHOM
KOINMU NIPABOYCTAHABJIMBAKILEr0 JOKYMEHTA, NOCTYNAKLIero B pPerucTpUpyrLiui OpraH
nocpeACcTBOM MHGOPMALMOHHOW CUCTEMbl IPAaBOBOro KajacTtpax». TaM ke B mojnyHKTe 16-
1) naeTcsa NoHATHE 3JIEKTPOHHON KONHM — «3JIeKTPOHHAs KOINUS NpPaBOyCTaHABJIMBAIOLIEr0
JIOKYMeHTa - 3JIEKTPOHHBIA [JJOKYMEHT, MOJIHOCTBIO BOCIPOMU3BOAALIMK HWHPOPMALUIO
HOAJIMHHOTO OYyMa)KHOTO JIOKyMEHTa B 3JIEKTPOHHO-LUUM(POBON ¢dopMe C 3JIeKTPOHHOU
nMppoBOM NOANKCHIO 3aBepUTeSA» [7].

O6pawujaeT Ha ceb6s BHMMaHUe TOT QAKT, YTO 3JIEKTPOHHBIE METOAbI, CIOCOOBI, NPHUEMBI
perucTpaunuy npaB COOCTBEHHOCTH Ha 3eMJII0 B JJAHHOM 3aKOHe yNOTpeOJAITCA He OoJiee
HeCKOJIbKUX pas. C 0iHOM CTOPOHBI, 3TO 06'bACHUMO — 3aKOH OblJI IPUHAT IOYTH [ BaJLaTh JIeT
Ha3a/l, KOrJja KOMIbIOTEPHbIE TEXHOJIOTMU HE HUMEJU CTOJIb LIMPOKOH chepbl NpUMEHEHUS.
Ho cerogHAMHUN MeXaHM3M NIPAaBOBOr0O peryJIMpoOBaHUs PErMCTPALMU NIPAaB COOGCTBEHHOCTH
Ha 3eMJII0 HEBO3MOK€eH B YCJI0BUAX LIMPPOBOTO 061iecTBa 6e3 yyeTa [UPPOBBIX TEXHOJIOTUH.

4 masa 2020 rozaa 3a Ne27 6biu npuHaThl [IpaBu/ia oka3aHUs TOCyJapCTBEHHOM yCaAyTH
«[ocypapcTBeHHass peructpanusi npaB Ha HeJBWXKHMoe UMyllecTBo» [8]. Kak mokasbiBaeT
a”Hasu3 fAaHHbIX [IpaBui, l'ocygmapcTBeHHada koprnopauusa «lIpaBUTeNbCTBO AJiA IpaKAaH»
OCyLeCTBJIAeT TOCYJAPCTBEHHYIO YCJIYry U PerucTpUupyeT IpaBa Ha 3eMeJIbHble YYaCTKH.
[IpaBuia caMbIM NOAPOOHBIM 00pPa30M perjlaMeHTUPYIOT MOPALOK PerucTpalnuy, nepedyeHb
HanpasJisieMbIX JJOKYMEHTOB, CDOKU PaCCMOTPEHHUSA U BbIJa4U JJOKYMEHTOB, OTKa3 U MOPALO0K
00>Ka/JI0OBaHUS.

O6pauiaeT Ha ce6s1 BHUMaHue TOT QaKT, YTO HApsAAY C OyMa)KHbIM IPAaBOYCTAaHABIUBAIOLUM
JOKYMEHTOM, IIMPOKOe IPMMEeHeHue Ipe0CTaBIAeTCA 3JIeKTPOHHBIM JJOKyMeHTaM. [lopaiok
IPpOBEPKHU M O0OpAOOTKH 3JIEKTPOHHBIX JOKYMEHTOB 4Ype3BblYallHO YIpOILLEH, a CPOKH
I0/laYu M PacCMOTPEHHUS CYyLeCTBEHHO COKpalleHbl. Tak, corsiacHo nyHKTY 5 [IpaBuJ, cpok
roCy/JapCTBEHHON PerucTpalnuy npaBa COOCTBEHHOCTH Ha 3eMeJIbHbIA y4aCTOK COCTaBJISeT
TPH pabo4yHUX [IHf, a CDOK FOCYJapCTBEHHOM 3JIeKTPOHHOM perucTpalyy COCTaBseT O 1H JleHb.
BoJjiee Toro, npeiycMoTpeHa yCKOpeHHas 3JIeKTPOHHAsl perucTpanusa npaBa COGCTBEHHOCTH
Ha 3emJito. OHa cocTaBJseT JBa Jaca.
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[Ipy 571€eKTPOHHOW perucTpanuu CyOobeKTy BblaeTcsl MHPopMaLUsl O MPUCBOEHUMU €ro
HeJIB’)KMMOMY UMYILeCTBY YHUKAJIbHOI0O HOMepa /J1 IpaBOyCTaHaBJIWBAIOLIEro JJOKYMEHT],
KoTOpblM 3aHocuTcs B Enunyro HanuonanbHyro UHbopmanuonnyto Cuctemy (EHUC) u B
MHPOPMALIMOHHYIO CUCTEMY NIPAaBOBOI0 KaJacTpa.

K panHbIM [IpaBU/aM BKJIIOYEHBI YeTblpe NMPUJIOKEHHUS, B KOTOPBIX MOAPOOHO, NO3TANIHO
ONMCBhIBAETCA NMOPALOK, YCI0BHUS, lepedyeHb HE0OOXOAUMBIX JOKYMEHTOB, ¢popMa 3asBJIEHMUS.
AHanv3 [aHHBIX TNpPUJIOKeHUH, ocobeHHO B IlpusoxkeHun N3, mokasblBaeT pasHULY
MeXJy OYMaKHOW M 3JIEKTPOHHOW perucrpaunusaMu. Tak, [Jifl CyLlecTByIOLlell OyMaKHOU
perucTpanuuy npeAycMOTpeHO 18 mNyHKTOB BBINOJHEHUA. JJIEKTPOHHAs perucrpanusa
npeaycMaTpyuBaeT 3 IyHKTa BblloJHeHUA. B IlpaBusiax B npusoxeHud 3 B NOANYHKTe 3
yKa3aHo: «YcJyromnoJiydyaTesb MOJy4aeT IOCylapCTBEHHYIO YCJIYTy B 3JIeKTPOHHOW ¢opme
Yyepes3 opTaJ pu ycaoBruU Hanruus I uam vcnosbp3oBaHUA 04HOPA30BOT0 ApoJis, B CJlydae
pervcTpanuy 1 NoJK/J04eHUs abOHEHTCKOT0 HOMepa yC1yronoJiyyaTe)is, IpeJoCTaBJIeHHOT0
OIepaTopoOM COTOBOM CBSI3M, K yUeTHOM 3anKMcu oprtasa» [9].

Kak Mbl BUAMM, aHa/JIU3 [EWCTBYIOLMX HOPMAaTUBHBIX AKTOB, PEryJMpyOLIMX BONPOCHI
opopMJieHHs MpaBa COOCTBEHHOCTU Ha 3eMeJibHble PeCypchbl NOKa3bIBAET, UYTO IO CBOEMY
TEeXHU4YeCKOMY OQOpMJIEHHIO JaHHad Mpolejypa HOCUT CJOXKHbIM, MHOIOCTyIeH4YaTblH
xapakTep. B To e BpeMs nprMeHeHHe UPPOBBIX TEXHOJOIMH 3HAUUTENbHO ONITUMU3UPYET
JlAHHBIX [IPOLLeCC, YMEHbIIAET CPOKHU, CHUKAET KOJIMYeCTBO NPeJl0CTaB/IAeMbIX JJOKYMEHTOB U
youpaeT JIMIIHUe a]MUHUCTPATUBHbBIE IPOLeJyPHI.

3akoH oT 26 utoHda 2007 roga N2310 «O rocysapcTBeHHOUW perucTpanyy nIpas Ha HeJJBHXKUMOe
MMYLeCTBO» B 3HAUUTEJIbHOM CTENeHH Cepbe3HO MOPaJIbHO ycTapeJl. Bollie Mbl y>ke 0OTMedaJiy,
YTO Ha MOMEHT NIPUHATHSA 3aKOHA IUPPOBble TEXHOJIOIMHU He ObIIM JOCTAaTOYHO Pa3BUThI U He
MMeJIM IIMPOKOT0 NpUMeHeHUs B npaBe. Ho Ha cerofgHsAIIHUN AeHb HE0OX0AUMO B JJAHHbIN
3aKOH BHECTHM U3MeHeHMs W [J0N0JIHeHUA. B 3akoHe ciefyeT NpeAycMOTpPeTb OTAEJbHYIO
CTaThbIO UJIH OTZebHBIN paszes «LludpoBas perucrpanus npaB Ha HeIBUXKUMOE UMYLIECTBOY.

CnenyeT o6paTUTh BHMUMaHUe, YTO Mbl IpejJiaraeM TEPMHUH «LU(pOBas perucTpanusa»
BMECTO TepPMHHA «3JIEKTPOHHAsi perucrtpaunus». boJsiee Toro, cyujecTByrouass OyMakHas
perucrpanus sBJsSeTCAd YCTapeBIIMM MeXaHU3MOM. BO3MOXHOCTb KOPPYMIMPOBAHHOCTH,
HH3Kasg CKOPOCTb OOCJYKMBaHHS, CTOMMOCTb OOCJYKMBAaHUS 3aBUCUT OT 4YeJOBEYECKOIO
dakTOpa, BHeCEHHe U3MEHEHU U JI0TI0JIHEHUH B peecTp 03HayaeT OBTOPHOE MPOX0XK/eHHe
npoueAyphl. JJeKTPOHHAs perucTpanus youpaeT «4eJoBedeckuil GakTop» U Bce CBSI3aHHbIE
C HUM DHUCKH, YTO SIBJSIETCS CYLeCTBEHHBIM IOJIOKUTEJbHBIM 3j7eMeHTOM. Ho nudposas
TEXHOJIOTUS, IPUMeHeH e 6J10KYe i H-MeXaHM3MOB [103BOJIsIeT HE IPOCTO YIYYIIUTh IPOLe Ay Py
perucTpanuy, a Ka4eCTBEHHO U3MEHUTDb PerMCTPALMOHHBIM IpoLecc.

B ympoueHHOM BapuaHTe [JJ IOHUMAaHUSA pPErucTpPallMOHHOIO IpoLecca IpaBo
COGCTBEHHOCTH WJIM NpPaBO MOJIb30BAaHUS Ha 3eMeJIbHbIM y4aCTOK NepexXojUT OT OAHOrO
CyObeKTa K IpyroMy npu $OpMUpPOBAHUHU JOKYMEHTA, Y KOTOPOI'0 COOJII0/leHb] ONpesie/IeHHbIe
YCTAHOBJIEHHbIE YCJIOBHUSA:

1) mojnucKu CTOPOH, YTO NMOATBEPXKJAeT MPABOCIOCOOHOCTb U [1eeCIOCOOHOCTb CTOPOHBI
3aKJII04YaTh CAEJIKY;
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2) XxapaKTepUCTHUKa 06'beKTa, OTCYTCTBUE 0O6peMeHEHUS U BO3MOXXHOCTb ObITh 00'bEKTOM;

3) noAnUCh CHeluaJbHO YIOJHOMOYEHHOTrO JIMLA, YAOCTOBEPSIOIIEr0 COOTBETCTBUE
Npou3BeJleHHOU NpoLeAypbl TPEOOBAHUAM, yCTAHOBJIEHHBIM 3aKOHO/JaTebCTBOM.

JJIeKTpOHHAs perucTpanusi He MeHsieT CyTHU mpouecca. Bce mpoucXoAUT Tak ke, Kak U
NpejyCMOTPEHO B JeMCTBYWOILEM 3aKoHoJaTesabCcTBe. OTMYMe 3aKJH4YaeTcsl B TEeXHUKe
MCIIOJIHEHUS. «IJIEKTPOHHAsI MOAMMUCH» - 3Ta TAaKXKe caMasi MOJIUCh, IpeJiCTaBJeHHasl B BU/IE
KOMIbIOTEPHON $OPMyJibl; IPpaBO COOCTBEHHOCTU Ha 3eMeJIbHbIM y4yacTOK 0dOopMJIsieTCs B
BH/l€ 3JIEKTPOHHOTO JOKYMEHTA, KOTOPbIA perucTpupyeTcs B EfMHON 3/1eKTPOHHOM CUCTEME;
HOTapUa/IbHOEe JelCTBMe IO Iepejadye IMpaBa COOCTBEHHOCTHM Ha 3eMeJibHbI y4acTOK
baKkTU4YeCcKU sBJSAETCA NepeperucTpayuer 3JeKTPOHHOTO JOKYMeHTa, B KOTOPOM JaeTcs
XapaKTepUCTHKAa HOBOTO Cy6'beKTa MpaBa COGCTBEHHOCTH.

JJIeKTpOHHAs perucTpanusi npaBa COOCTBEHHOCTH Ha 3eMeJibHble y4acTKU He ybupaeTr
CaMOr'0 OCHOBHOTI'0 3J/IEMEHTA YNpaBJeHUs. JTUM 3JIEMEHTOM SIBJISIETCS KOHTPOJIb FOCYZapCTBa
HaJ, opopMJIeHHEM IpaB COOCTBEHHOCTH Ha 3eMeJibHble PeCYpChl, HaJIMuue UHPOpMaLUHU O
COGCTBEHHUKAX, MOHUTOPHUHT 3a LieJIeBbIM XapaKTepoM IpaBa M0JIb30BaHUS 3eMeJbHbIM
pecypcom.

[JudpoBble TEXHOJOTUHN MPEJCTABJSIOT COO0U CleyOUUN Iar B NPUMEHEHUU KOMIbIO-
TEPHBIX TEXHOJIOTUH B COLMaIbHOW XU3HU. OCHOBY IUPPOBBIX TEXHOJIOTUH COCTaBJISIET
IprvMeHeHHe MeXxaHU3Ma O6JioKYellHa. B J0CTyNHOM MOHMMaHUM 3TO JIOTUYECKU CBsI3aHHas
L|eNb U3 OT/leJIbHBIX OJIOKOB, I/le COAepKaHUe MOC/IelyI0LIero 3BeHa sIBJIS1eTCs IPOA0/KEHUEM
npeabiayuiero. CofepxkaHue 0OJi0OKa cocTaBjsieT WHPOpMalMsl, KoTopas 3amundpoBaHa
onpejesieHHbIM KojoM [10].

[TonoxkutenbHble 3¢GPeKTbl OT NPUMEHEHUS OGJIOKYENH-TEXHOJIOTUM KOJI0CCalbHBL. JTO
CKOpPOCTb, BpeMsl, IPO3PavyHOCThb, IOHMXKEHWE CTOMMOCTHU IpoueAypbl. BnepBbie 6710K4eiH-
TEXHOJIOT MU ObLJIM 03BYUY€eHbI 15 JieT Ha3al, U ux chepa npuMeHeHUs Kacasach chepbl pacieToB
Y IJ1aTexxel, 0aHKOBCKUX OllepalnMil U BUPTyasbHbIX BaaloT [11]. Ho 3a focTaTOYHO KOPOTKUU
CPOK MNPUIIJIO MOHMMaHHUE, YTO IUPPOBbIE TEXHOJOTUU HEOOXOAUMBI JJis1 3PPEeKTUBHOIO
ylpaBJieHUs TOCyJapCTBEHHOI0 MeXaHU3Ma.

[Ipesaugent Pecny6auku Kazaxcran K.K. TokaeB 3aBuJ, 4TO pecny6/iMKa JO/KHA CTaTh
TeppUTOpUeN BceoOlell UUPPOBU3ALUMU M YCKOPEHHOTO0 pPa3BUTUSI HCKYCCTBEHHOIO
MHTe/IeKTa. «Mbl JIOJDKHbI BO BCEM COOTBETCTBOBATb IPOTPECCUBHBIM CTaHJAapTaM
COBpEeMEHHOH LMBUJIM3ALUU LUPPOBbIX HOMaZOB» [12]. BoJsiee Toro, rocyjlapcTBo A0/KHO
aKTUBHO BOBJIEKATb IIUPPOBbIE TEXHOJIOTUH He TOJbKO B cHepy IKOHOMUKH, HO U B chepy
rocylapCTBEHHOrO ynpaBjeHus. Y HauboJsiee nepcneKTUBHOM NpU3HaHa perucTpandoHHas U
perucTparTckas J1esiTeJIbHOCTb.

[loueMy UMeHHO 3TO HanpaBJiIeHUE TOCYAAPCTBEHHOI0 yIIpaBJeHWs HanboJiee Jierye OyaeT
aJlafiTUPOBAHHO K 6JIOKYEWH-TEXHOJIOTUAM?

Hanvuue rocyapcTBEHHOro peecTpa O3HayaeT HEOOXOAMMOCTb paboOThl C 6GOJIbLIIMM
06beMoM HUHPOpMaALUH, ee XpaHEHHEM, 00paboTKOH, epejaueld, UI3MEHEHUEM COZleP>KaHUs,
NOCTOSIHHBbIM 00HOBJIeHHEM. PaKTHUYECKH 3TO CoZlepKaHue OJI0KUYeHH-TIpoLecca.

25 uwoHa 2020 roma 3a Ne347-VI3 PK 6b11 npunAT 3akoH Pecny6auku Kasaxcran «O
BHECEHUM U3MEHEHUH U JONOJHEHUW B HEKOTOpble 3aKOHOJATeJibHble aKThbl Pecnyb6/uku
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KazaxcTtaH no BomnpocaM peryauMpoBaHusi LUGpoBbIX TexHoJsiorui» [13]. CornacHo ctatbe 1,
1.38-2 faHHOr0 3aKOHA, «6JI0OKYEeHH — 3TO UHPOPMALIMOHHO-KOMMYHUKaLlMOHHAs TEXHOJIOTUS,
obecrnevyrBawIlasg HEU3MEHHOCTb MHPOPMALlMU B paclpe/ieieHHOW niaaTdopMe AaHHBIX Ha
6a3e L1eMOYKU B3aMMOCBSI3aHHBbIX OJIOKOB JJaHHBIX, 33/JaHHBIX aJITOPUTMOB MO TBEPXKAEHUS
11eJIOCTHOCTHU U CPeCTB INUPOBAHUS».

Ha nawm B3/, BeCb PUCK U BeCb NPOLECC HENPUATUS OJOKYEWH-TEXHOJOTHUU [JIs
rocy/JapCTBEHHOM pervcTpaluy NpaB Ha 3eMeJibHble YYaCTKU 3aKJ/04YaeTCs B ONACEHUU
IPOTUBHUKOB NpUMeHeHUsl MPPOBU3ALUMU B JelleHTpaJu3alnuu CAeJoK C 3eMJIeld U yTepe
rocy/lapCTBOM KOHTPOJISl HaZ, JaHHOU chepoil. ITU onaceHUs: 0ObACHATCS CeAYIIIUM:

- NIPY BHeJpeHUU OJIOKYENH-TEeXHOJIOTUM JjoroBopa (cZieJIKM) ¢ 3eMeJIbHbIMU y4acTKaMHU
OyAyT 3aKJ/0YaThCs, MUHYS] MHCTUTYT HOTapuaJJbHOro opopMieHus cfenku. HoTapuyc kak
YIOJIHOMOYEHHOE JIML0 OCYLeCTBJISIeT KOHTPOJIb U HECET OTBETCTBEHHOCTD 33 JOCTOBEPHOCTD
JIOKYMEHTOB Y NPaBOMOYUIM CyO'bEKTOB Ha COBeplleHHUe cesKU. [Ipu 3ak/I04eHurd cMapT-
KOHTPAKTa TaKOW KOHTPOJIb yXOJUT.

Kak coBMecTUTb MNON0OXKUTeNbHBIA 3Q(PeKT OT NpuMeHeHUs O6JIOKYEHH-TEXHOJIOTUU C
NPUCYTCTBUEM T'OCYAAPCTBEHHOr0 KOHTpPOJisi? OTBET MOXKHO CPOPMY/IMPOBATh CJAeAYIOUIUM
o6paszomM.

PeBoJIIOLIMOHHBIM MOMEHTOM, 0OecneYrMBaUM 3¢ PeKTHUBHOE BHEIPEHUE 3JIEKTPOHHOU
perucTpanud npaBa COOCTBEHHOCTU Ha 3€eMeJIbHbIM Yy4acCTOK, $SIBUJAChb WHTerpauus,
B3aHMOINPOHWKHOBEHUE [BYX HWHQPOpMaLMOHHbIX cucteM - EjauHaga HorapuanbHas
MudpopmanmonHasa Cucrema (EHUC) u HUHdopmaunonHas Cucrema PerucrpanuoHHOro
Oprana l'ocynapcrBenHoi basbl Jlanubix «Peructp Heguxxkumoctu» (I'BZ] PH). dnekTpoHHBIN
JIOKYMEHT M3 O/IHOM CUCTEMBI llepeflaeTcs B PYTy0 CUCTEMY, I/le eMy NpUcBauBaeTcs KoA. U
BCe - cJleJIKa 3aBeplueHa!

CoBepllleHHO 0YE€BHU/IHO, YTO CJAEAYWIIMN IJIaH J0JPKeH ObIThb TakuM. Ha miatdopme
«Peructrpa HexBr:xkumocTu» npu opraHax MuHucrtepcTBa octunuu Pecniy6sinku Kasaxcran
Jl0JKHA OBbITh pa3paboTaHa U Jj0JKHA Ha4aTh GYHKIMOHUPOBATh 6J0KYelH-T1aTdopma. OHa
JloJDKHA obecrneyrMBaTh JOCTYN BCEM 3aWHTEPECOBAHHBIM JIMILAM [Jis 3aKJYeHHUS CMapT-
KOHTpAaKTa Ha 3eMeJIbHbIM y4yacToK. biokyeiiH-nslaTdpopMa noka3blBaeT B CBOOOJHOM J1OCTYIIE
MHbOpMaLMI0 0 COOCTBEHHUKAX 3eMeJIbHBIX YYaCTKOB, Yepe3 JaHHYI0 MJ1aTGOpPMy MPOXOAUT
TPaH3aKILus IJaTeXXel MexJy y4acTHHKaMH, KOJUPOBaHMe U WHPpPOBaHUE OCYLIeCTBJSET
«Peructp HepgBmxkumoctu». UHopManusa o 3eMesIbHOM y4yacTKe, MHQOpMaLus 0 CyO'beKTe
cieJIKY, MHPOpMalMs 0 ero npaBe COOCTBEHHOCTH Ha 3eMJIIO, @ TAKXKe yCJI0BUS TPaH3aKLUU
IJIaTeXeu B C/lyyae HEKOPPEKTHOCTH JaHHbIX, B C/Iy4ae MOIIEHHUYeCKOM MHOpMaLuy yepes
6/10K4YelH-1aTGOpMy He OyAeT MPoBeJieHa, CMAapT-KOHTPAKT He OyAeT 3akJtoveH. [Ipouecc
OCTaHOBHUTCS B TOT MOMEHT, KOT/Ja OJIUH M3 OJIOKOB B OJIOKUYEHMH-1|eNY OYZeT HeJOCTOBEPHBIM.
1 u3aMeHUTH cojiep:kaHUe 6JI0Ka HU Y KOTO HET BO3MOXXHOCTHU - HU y CYO'bEeKTOB C/IeJIKH, HU
y paboTHukoB «Peructpa HepBuxkumoctu». HeT Heo6xoAMMOCTH NMpUBJIEKaTb PabOTHUKOB
HOTapUa/JIbHOM KOHTOpPbI [JJI1 KOHTPOJSA HaJ CAEJKOW, MOTOMYy YTO B CJaydae Jilo60ro
HECOOTBETCTBUS UM OTKJIOHEHHUS OT YCJOBUM NpoLeAyphl 6J10KYEWH-TPOLLECC OCTAHOBUTCS.

CiefyeT OTMETHUTD, YTO B MUPOBOM IPAKTHKE yKe CyILeCTBYeT ONBIT BHeZpeHUsI 6J10KYeH-
npolecca pyu KalaCTpOBOM y4yeTe IIpaB COOCTBEHHOCTU Ha 3eMeJIbHble y4aCcTKU. B 0T e1bHbIX
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CTpaHaX 3TO MUJIOTHbIE MPOEKTHI, B IPYTUX yKe QYHKIUOHUDPYIOLIHe cucTeMbl [14]. [Ipy aTOM
OTMeyYaeTcs MO0JIOKUTE/IbHbINA 9KOHOMUYEeCKU U 9 PeKT OT BHeApeHHUS LUPPOBBIX TEXHOJIOTUU
B PErvCTPALlMOHHBIA MPOLECC, pe3KOe COKpallleHHue CPOKOB - MPAKTUYECKU MOMEHTAJIbHOE
VICIIOJIHEHHE, HyJIeBble KOPPYILHUOHHbIE YIPO3bl U PUCKH, JIMKBUJALUSA NOCpEeSHUYECKUX
MHCTUTYTOB [15].

Kakue u3MeHeHUsI M [IOMOJIHEHUSI HeoOXOAUMO OyAeT cAesiaTb B 3aKOHOJAATEJNbHOM
IJIaHe, YTOObl MOJEPHU3UPOBATh CYIECTBYIOIUUNA PErUCTPALMOHHBIA MPOLeCC U BHEAPUTh
6JI0KYEeNH-TeXHOJIOruu?

Kak Mbl y»e oTMeYasiu Bblllle, HEOOX0MMO BHECTH /JI0NOJIHEHHE B 3aKOH OT 26 utosis 2007
rozga Ne310 «O rocysapcTBeHHOM perucTpaluy NpaB Ha HeJBUXKUMO€e UMYLIeCTBO», 100aBUB
oTAeNbHBIA pasfen «lludpoBas peructpauus». ITO MepBbI MJIaH. A TakXe HU3MEHUTb
cosepxaHue [IpaBU/1 0OKazaHUA rOCyfapCTBeHHOU ycayru «l'ocyapcTBeHHas pervcrpanus
IpaB Ha HeJABWXKMUMOe UMyLecTBO» OT 4 Masa 2020 roga Ne27, B KOTOpPBIX, HA HAlll B3TJIAJ, UJIU
IOJIHOCTbIO OTMEHUTD 3JIEKTPOHHYIO PEFUCTPALUI0 MU BBECTU TOJILKO LIU(PPOBYIO perucTpario
Ha 6JI0KYelH-1aTdopMe, WU JONYCTUTb QYHKIMOHUPOBAHUE BYX CIOCOO0B — 3JIEKTPOHHbIH
Y IMPpPOBOM C NO3TANHOW 3aMEHOM 3JIeKTPOHHOU peructpauuu. [loaTanHOCTb 06 bsACHAETCS
TEXHUYECKUMHU YCAOBUSMHU — KOT/JIa YPOBEHb PAa3BUTHUS MHTEPHETA, €ro KA4eCTBO U UPPOBbIE
TEXHOJIOTHUU JOCTUTHYT IOBCEMECTHOTIO IPUMEHEHUS.

Crnenymoumyii BOIpoOC, KOTOPbIA 3aKOHOMEPHO TMOSBJSETCA - CO3JlaHUe OJIOKYEeHH-
J1aTPOPMBbI 10 pErUCTPAL UK IPpaB COOCTBEHHOCTH Ha 3eMeJIbHbIe YYaCTKU — OH OCTAaHOBHUTCS
TOJIbKO Ha 3TOM NPOL,eCCe UJIU CO34aCT AONOJHUTENbHbIE BO3MOXXHOCTH /1J1s1 BOSHUKHOBEHUSA
WJIY NIpeKpalleHUs UHBIX IPAaBOOTHOLIEHUN?

He mnpocto ponosHuTenbHble BO3MOXXHOCTH, HE NPOCTO HOBble HalpaBJeHHUs, a
KOJIOCCaJIbHbIE BO3MOXKHOCTH 1O MPHMEHEeHHI0 UPPOBBIX TEXHOJOTUN MO PEryJupoOBaHHUIO
IPUPOAOPECYPCOBBIX OTHOILIEHUH.

[IpakTh4YecKu Bce MPUPOAHbIE pPecypcbl AaKTUBHO BOBJIEYeHbl B OTHOLUEHUS [0 HX
MCIoJIb30BaHUI0. OHU NOAPA3/ESI0TCS Ha /iBe OO0JIbIIMe FPYIIIbI:

1) [OTOBOpBI 1O UCHIOJIB30BAHUIO 3€EMJIH, €€ HEZIP, BO/Ibl, JIECOB, )KHBOTHOI'O MUPA, KOTOpPbIE
3aKJII0YAIOTCA CYyO'beKTaMHU C TOCYAAPCTBOM, B JIUI[E €r0 OPTaHOB;

2) [0roBOpHI MO UCHOJIb30BAHUIO MPUPOJHBIX PECYPCOB, KOTOPBIE 3aK/I0YAIOTCA MEXIY
CyO'beKTaMHU.

B Pecny6sinke KasaxcTtaH cyuiecTByeT cucTeMa ClelMajJbHO YIIOJHOMOYEHHBIX OPraHOB,
KOTOpBbIe OCYLIECTBJISIOT YIpaBJeHHWe U KOHTPOJIb 3a NpeJoCTaBJeHHWEM B IOJb30BaHUE
dU3NUEeCKUM U PUANYECKUM JIML]AaM IPHUPOJHBIX PECYPCOB B II0JIb30BaHUE. JTO:

1) MUHHKCTEPCTBO 3KOJIOTUM M IPUPOJHBIX pecypcoB Pecny6inku KasaxctaH, B ero cTpyk-
TYPY BXOJAT:

- KomuTeT JiecHOTO X031CTBA U )KUBOTHOT'O MUPa;

- KomuTeT pbiOHOTO X035l CTBa;

2) MUHHCTepCTBO BOJHBIX PECYpPCOB U uppuranuu Pecny61mku KazaxctaH, B ero CTpyKType:

- KomuTeT BOogHOI0 X031 CTBa;

3) MUHUCTEPCTBO NMPOMBIIIJIEHHOCTH M CTpoUTeJbcTBa Pecny6sivku KasaxcTaH, B ero

CTPYKTYpe:
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- KomureT reoJsioruy;

4) MUHHCTEpPCTBO CEJIbCKOTO X035IMCTBA, B €r0 CTPYKTYpE:

- KomuTeT 1o ynpaBJ/ieHUI0 3eMeJIbHBIMU PECYPCAMU.

5) MuHucrtepctBo 3HepreTuku Pecnybsimku Kasaxcrah, B ero cCTpykType:

- JlenapTamMeHT HeJpON0JIb30BAHUA.

CorzjacHo HOPMAaTHMBHBIM aKTaM, pPEryJUpyOIIUM [edTeJbHOCTb BbIlI€HAa3BaHHbIX
MUHHUCTEPCTB U KOMUTETOB, B UX KOMIIETEHI[MIO BXOAUT 3aKJIH0YaTh JOTOBOPA C OPUAAYECKUMU
M $U3MYECKMMM JIMIIAMM Ha NpPaBO BOJONOJIb30BaHHUSA, JIECONOJIb30BaHUS, M0Jb30BaHUS
)KMBOTHbBIM MHPOM. [lpoueaypa 3ak/O4YeHHs 3TUX [OTOBOPOB, KOJIMYECTBO JOKYMEHTOB,
KOTOpble HEOOX0UMO NpPeACTaBUTh, COIVIACOBAaHMS, KOTOpPble HaZ0 NMPOUTH, 00LIeCTBEHHbIE
3KOJIOTUYECKHE CJIyLIaHHUs - BCe 3TH YCJ0BUs HEOOXOAMMO BbINOJHUTL. bosiee Toro, eciu B
3eMeJIbHOM IIpaBe perucrpayusi 3eMeJIbHbIX JOTOBOPOB OCYIECTBJIAETCA B 3JE€KTPOHHOU
dbopMe, TO BOJHbBIE, JIeCHbIE, TOPHbIE JOrOBOPHI €ellle 3aK/I0YalTCs Ha 6YMaKHbIX HOCUTEJISX.
JJIeKTPOHHBIE JOKYMEHThl IPUCYTCTBYIOT B JAHHBIX JJOrOBOpPAX, HO B KayeCTBe OT/eJIbHbIX
3BEHbEB, OT/le/IbHBIX 3TanoB. O6LIel 3/IEKTPOHHOU LieNu [/l 3aKJII0YEeHUs U COCTaBJIeHUS
MTOrOBOI0 JOrOBOpa elle HeT. He nmpeZlycCMOTpeHO 3TO U B I€UCTBYIOLIEM 3aKOHOJATEbCTBE:
HU B JKosioruyeckoM Kogekce Pecny6siviky KaszaxcTaH, HU B IPUPOAOPECYPCHBIX KOAEKCaX,
HU B IIO[3aKOHHBIX aKTaX, PeryJUpyIIUX PerucTPpalMOHHYI0 [JeATeJbHOCTb CHAEJIOK C
BO/IOTI0JIb30BaHHWEM, HEIPOTI0/Ib30BAHUEM, JIECONIOJIb30BAHUEM.

K npumepy, eciu ob6bpatutbca k Kopekcy Pecny6snku Kazaxctan «0  Hefpax
HeJ/IpoMoJib30BaHUU» 0T 27 Aekabpsa2017rosa, BHEMIPeLyCMOTPEHBINATH BU/L0BI0b30BaHUSA
HeApaMu: 1) reosioruyeckoe HU3ydyeHUe HeAp; 2) pa3BeAka U Jo0Oblya yryieBOAOPOJAOB; 3)
Jlobblua ypaHa; 4) pa3Bejika U j06blua TBEP/bIX M0OJIE3HBIX UCKOMAEMbIX; 5) HUCMOJIb30BaHUE
npoctpaHcTBaHep[16]. s KaXK10roBUJaHEIPONO0Ab30BaHUSANIPELYCMOTPEHBICOOCTBEHHbIE
yCJIOBHUA 3aKJ/II0YEHUsI JOrOBOpa Ha HeJpoMoJib30BaHuUs. [1o oTAe/IbHBIM BUJjaM HeOOX04MMO
npenocTaBuTh A0 18 opunnanbHbix JoOKyMeHTOB. KOHEUYHO, 3TO AeslaeT Nops0K 3aKJII0UEHUS
JlOTOBOpA HAa HEAPON0JIb30BaHMe KpalHe CJI0KHbIM, 3aHMMAaMIeM NIPOLOJKUTENbHOE BpeMA
Y NIOPOX/JAeT KOPPYNLUOHHbIE PUCKHU. [OCyAapCTBEHHBIM OpraH paccCMaTpPUBAaeT 3asBJIEHUE,
BbISIBJIIET HECOOTBETCTBUE WJM HEKAYeCTBEHHOCTb MNpPeACTABJEHHbIX [JOKYMEHTOB,
BO3BpallaeT 06paTHO 3asiBUTEJII0. TepsAl0TCS BpeMs U PeCcypChl.

3aKk/iloueHue

C TOYKM 3peHHs aHa/IM3a JelCTBYIOIEero 3aKOHOIaTe/IbCTBAa M MPAKTUKKU MOKHO C/ieJlaTh
cieayrolui BbiBoA. Heo6x04MMOCTh B IPOJBUKEHUHU 3J1EKTPOHHBIX TEXHOJIOTUH, a TEM GoJiee
1M GPOBBIX TEXHOJIOTUH, B chepy perucTpaldu U 3aKJI0UYeHUs JO0rOBOPHBIX OTHOIIEHUH 1O
NOBOJAY HCIIOJIb30BaHUSA NMPUPOAHBIX pecypcoB o4yeBHJHA. BMecTe ¢ TeM, Halo OTMETUTH
HEeJIOCTaTOYHOCTb pPa3BUTHUS 3aKOHOZAATEJbCTBA B JAHHOM cdepe U, COOTBETCTBEHHO,
HeaPPEeKTUBHOCTb MPAKTUKHM, CJabblii ypOBEeHb pPa3BUTHUA LUQPPOBBIX TEXHOJIOTHUM.
dakTUYeCKU y>Ke Ha CeroJHsIIIHUN MOMEHT B KaX/0M MPUPOJOPECYPCOBOM MUHUCTEPCTBE
cJleilyeT Co3/aTh CeHaTbHYIO CIYyKO0y UM TOJpa3/ie/leHue, BKOMIeTEH[ U0 KOTOPOT 0 BXOJUT
pa3paboTka 6/10K4eHH-IJIaTGOPMBI JJIs1 3aKJII0UEHHs] J0rOBOPOB HAa NPHUPO/OINO0JIb30BaHHUE.
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JlaHHble HOBOBBE/IEHUS JO/DKHbBI ObITh 0POPMJIEHDBI B IEHCTBYIOIIEM 3aKOHO/JATEbLCTBE MyTEM
BHECeHMsI UBMEHEHUH U JIONOJIHEHHUU U B 9KOJIOTUYECKOE, U B IUPPOBOE 3aKOHOJATEIbCTBO.
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CaH/BbIK TEXHOJIOTUAJIAPABI KOJIJaHy KYKbIKTbIH Heri3epi TaGuru pecypcrapra KYKbIK, Tipkey
Ke3iHje

Bys makasa KasakcTaHJbIK KOFaMfa CaHAbIK 63repTy *afAanbinga rpadnT BR 21882302 asaceinaa
Ky3ere acbIpbLIJbL: KeJlellleri MeH ToyeKeJepi.

Anpgarna: Kazipri yakbiTTa 6i371iH MeMJjiekeTiMizZe Macesesiepai miemy yiliH MeMJIEKETTiK
6acKapy *Hi CaHbIK TEXHOJIOTUSIJIAP JK9He acaH/ bl UHTEJJIEKTTI KoJIJaHabl. MeMJIeKeTTiK 6acKapy
MiHJeTTepiHiH 6ipi TaGUFaT pecypcTapblHa MeHIUIK >KoHe NaijasaHy KYKbIKTapblH TipKey Ke3iHJe,
TipKey KbI3MeTiH 6akpliay 60Jbll Tabblaaabl. KosilaHbICTaFbl TipKey TOpPTibi YaKbIT LIbIFbIHBIMEH,
KaFa30acThlIbIKIEH, CbI6aiiac ;KeMKOPJIBIK, TayeKeAepiMeH, Ky:KaTTap/bl 6ypMasiay MYMKiHAiriMeH
cunarTajajbl.

ByJs1 MaKasiaHbIH MaKcaThbl TAOUFU pecypcTapFa 3aTThIK KYKbIKTap/bl TipKey MPOILEeCiH Talay KoHe
CaHABIK 63repy NpU3Machl apKblJIbl OCbl IPOLECTI KeTiNAipy 60MbIHIIA YChIHbICTAP/bl TY>KbIPbIMAAY
0OJIBIN TaOBLIA/bI.

ByJs 3epTTeyze 3/1eKTPOH/JBI TipKey Kasipri Tipkey yJepiciHiH KenTereH KeJjeHCi3 MaceJeJiepiH
IIEeNTin, OHbI XKeHIJIAETIiMN, alllbIK, 9pi KOJDKETIM/Ii eTeTiH AYPhIC IIelliM eKeHiH aHbIKTaIbIK,. bipak 6y
KOFaMHbIH, Ka3ipri CypaHbICbIHA XKETKIJIIKCi3.

Makasia aBTOpJIaphl TipKey 6apbIChIHAA CaH/IbIK, TEXHOJIOTHUSIAP/bl OJIOKYEWH MPOIECiH KOJIJJaHy
Ka)KeTTiJIiriH Heri3penai.

Bys13epTTeyaiH MaHbI3/[bLIBIFbI OChI CaJIaIaFbl 3aHHAMAHBI 63repTy 60WbIHIIA HAKThI YChIHBICTAP/bl
eHri3e OThIPbII, «3JIEKTPOHABIK TipKey/leH» «CaH/bIK TipKeyre» KeIly U/lesICbIH TYKbIPbIM/AAyAa.

TyiiH ce3aep: 6JI0KYElH — MPOIIeCC, XKepre MeHIIIK KYKbIFbIH TipKey, 3JIEKTPOH/bI )KoHe CAaHbIK,
TipKey, 3KOJIOTUSJIBbIK KYKbIKTap.

JLH. I'ymunes amouindarel Eypasus yammuoik yHusepcumeminiy XABAPIIBICHI. N23(148)/ 2024 171

KyKbik cepusicobl
ISSN: 2616-6844. elSSN: 2663-1318



A.E. Axanapxyros, M.A. I'yces, 4./1. baiideavdurios

D. Japarkulov?’, M.Gussev?, D.Baideldinov?!
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The legal basis for the use of digital technologies in the registration of rights to natural
resources

This article was carried out within the framework of the grant BR 21882302.

Abstract: Currently, digital technologies and artificial intelligence are increasingly being used in our
country to solve public administration issues. One of the tasks of public administration is to control
registration activities in the registration of ownership and use rights to natural resources. The current
registration procedure is characterized by time costs, paper turnover, corruption risks, and the possibility
of falsification of documents.

The purpose of this article is to analyze the registration process of registration of real rights to
natural resources and formulate proposals for improving this process through the prism of digital
transformation.

In this study, we have determined that electronic registration is a positive phenomenon that solves
many negative issues of the current registration process, simplifying it and making it more open and
accessible; however it does not fully satisfy the current needs of society in the field of legal rights
registration.

The authors of the article substantiate the need to use digital technologies in the registration process
through the use of the block chain process.

The importance of this study lies in the fact that it formulates the idea of moving from "electronic
registration” to "digital registration”, with specific proposals for changing legislation in this area.
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Kanyapsiapra kayankepiuijJiiknieH Kapay TypaJ/ibl 3aHHaMaHbI
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Angarna: Makanaga Kasipri KasakcraH KyKbIFbIHZAFbI KaHyapJiapFa KaTbIre3[iK »ka-
CaFaHbl YILIiH jKayankKepIuiJlikke TapTyFa 6aliJIaHBICThI 63€KTi Macesiesiep KapacThIPbLIAZbL
OcbiFaH 6al/IaHBICThI JKaHyapJlapFa JKayalKepluiJikieH Kapay TypaJsbl 3aHHaMaHbl 6y3y,
arTar allTKaH/a »KaHyapFa KaThICThI KYKbIKOY3YIIbLIBIKTAP KYObLIBIChIHBIH 63iH 3€pTTEY Ka-
YKeTTLIIr TybIHAAIl OThIP.

3epTTeyaiH, MakcaThl - KasakcTan Pecny6JiMKachIHbIH, Ka3ipri KYKbIKTBIK, KyHeciHzeri
>KaHyapJlapMeH KapbIM-KaTbIHACTBIH, KYKBIKTBIK PEXHMIH 3epTTell, KaHyapFa »ayalkKep-
IIUTIKIIEH Kapay Typasibl 3aHHaMaHbl Gy3FaHbl VIIiH KayanKepuIiiiK TypJiepiH aHbIKTaY,
»KaHyap/bl KaTeres/ik KepceTyfeH KOopFay/ibl KYKbIKTBIK GaKbliay, }KaHyapJiap/blH, KayKeT-
TIIIKTEpPiH KaMTaMachI3 eTy »KeHIHJEeri epexesiep/ii »oHe KOJIAAHBICTaFbl 3aHHaMaJslap/bl
»KaKcapTy 60MbIHILIA YChIHBICTAP JAWbIH/AY.

3epTTeyaiH MiHJeTTepi HeTe/IiK 3aHHaMaJIapFa KoHe COT TaKipubeciHe, FalbIMIap/IbIH
ol-nikipJiepiHe cyileHe OTBIPBIN, KYKbIKOY3YIIbLIBIKTAPAbIH TypJepiHe cunmaTtrama 6epy
JK9He KOJIIaHbICTaFbl 3aHHAMaJIapAbl JKeTUIAIpyTe 63iHAiK aBTOPJIBIK TYKbIPbIM/IAp GEpY.

ABTOpJ1ap KaHyapJlapAblH KYKbIKTBIK KaFlaliblH TalAay[aH 6acTar, >kaHyapJiapFa JiereH
K63KapacTaH TeK 3aTTap peTiHJe KapaMayZbl, KepiciHlle oJ1apFa a3all [IeH SMOLUAHBI Ce3iHy-
re KabizeTTi Tipuisik vesepi peTiHje TaHyFa, YU KaHyapJlapblH YCTay epexxesiepiH 6y3faH
YaFaan/a, 6ackasapablH Kayincisairine Kayin TeHAipyi MYMKiH GoJIFaH JKaFaan1a KOFaM/bIK,
KaTbIHaCTap/blH, OCbl CaJlaCbIH/A KaHyap UECiHIH KayalKepIlliliKTi HaKTbLIay KaXKeTTLIiri-
He Hasap ayJapajbl.

Kazakcran Pecny6/MKachkl KYKbIFBIHBIH 9pTYpJli casiasiapbl a3aMaTTblK, KbLIMBICTBIK
JKoHe 9KIMIIIIK KYKbIK OeJsITijiereH jkaHyapJiapFa KaTbIre3/iK YIIiH »KayanKepIiiKTi TaJ-
JaJbL

JKyMBICTBIH HOTHXKeECIH/ie XKYPTri3ijireH 3epTTey aBTOpJlapFa KaHyapJ/ap/bl 6ackapy epe-
>KeJIepiH >koHe YU KaHyapJiapbl oJlapMeH »KYMBIC iCTey epexxesiepiH Oy3FaH »KaFAaiAbl peT-
Tey caslachbIH/AaFbl KOJIJJaHbICTaFbl 3aHHaMa G0MbIHIIA 6ipKaTap YChIHBICTAP TYKbIpbIMAyFa
MYMKIH/ZiK 6epai.

Ty#iH ce3aep: *)kaHyap, V¥ KaHyapJiapbl, 9KiMILIJIiK )KayanKeplIiliK, KblIMbICTBIK, Kayarl-
KepILJIIK, )KaHyapFa KaTbIre3/iKIIeH Kapay, a3aMaTThIK, KayalKepIIiiK.

Tycri: 08.08.2024 Makysiaanapl: 24.07.2024 OnnaiH Konketimai 30.09.2024


https://orcid.org/0000-0002-2710-2950
https://orcid.org/0000-0001-7272-7653
https://orcid.org/0000-0002-8213-3530
https://doi.org/10.32523/2616-6844-2024-148-3-175-190

B.A. ’Kycunoesa, A.B. ConvixaHosa, H.6. bl6vipati

Kipicne

’Kanyapusiapfa »kayankepuiisiiknieH Kapay 0yJ aZlaMHbIH, aJlaMTrepIIiJIiK kxoHe i3Tiik cekini
KeKe KacueTTepiHiH Oipi Oosibin TabbLIaAbl. KaHyapJsapMeH KapbIM-KaTblHAC CHUMNAThI
KOFaM 6MipiHiH MOpaJIbJbIK, 9JIeyMEeTTIiK, 3KOJIOTUAJIBIK K9HE 3KOHOMHUKAJIBIK >KaFbIHAaH
KepiHic Tabazpbl. ’KaHyapsiapMeH KapbIM-KaTbIHACTbIH, TOMEH Md/IeHUETI )KaHyapFa KAaTbICThI
KaTbITe3/jik »acay OyJ >KacTap/blH TopbueciHe Tepic acepiH Oepeji, COHbIMEH KaTap
asaMaTTapAblH KeIlIJIiriHe Mopaib/blK 3UAH K9He 3KOHOMHUKAJIBbIK IIBIFbIH Ja KeJaTipyi
MYMKIH.

KasakcTaH 3aHaMacCbIHbIH, COHFBI ©3repicTepi KaHyapJiapFa KaTbIre3/iKTiH KblJIMbICTBIK-
KYKBIKTBIK CaJIlapbIH a3aWThlIl, Ka3aHbl KYLLIENTY, COHAAN-aK *KaHyapJliapFa ayalnKepIliliKneH
Kapay TypaJ/ibl 3aHHbIH KaObL1JaHybl 3aH LIbIFAPYIIbIHbIH KaHyapJapAbl KOpFay WHCTH-
TYTTapblHA Ha3ap ayAapyAblH 6eJriji 6ip 6aFbIThIHBIH 60J1ybl TypaJsibl KOPbITBIH/bI JKacayFa
MYMKiH/JiK 6epgi. CoHbIMeH KaTap OyJI akTiHi KabbLiJay YU »kaHyapJsiapblH yCTayFa OaliJIaHbICThI
KaTblHACTap/lbl pETKE KeJITipy »K0JIbIHAaFbl MaHbI3/bl Ka/laM O60JI/bI.

Ocbl Macesiere kebiHece 3epTTeylli FaJbIMZAAp, *KaHyapFa >KaHAIIbIPJIbIK TaHBITATbIH
NpaKTUKa KOJIJaHyLIbLIApAaH «KaHyapJap KyKbIFbI» JlereH YFbIMJbl HeMece Gesrisi 6ip
Jlapexe/ie KaHyapJiapfa KYKbIK OObeKTici HeMece CyObeKTici peTiH/e *Kal-KyHiH GeKiTy
TypaJibl TiKeJiel NiKipJiep MeH YChIHbICTAp/bl eCTyTe 60J1a/bl.

OchifaH 6ailJIaHbICTHI XKaHyapJiap KYKbIFbI )KoHE »KaHyapJiapFa »KayalKepllijJikieH HeMece
alaMrepuliJliknieH Kapay yFbIMJapbl KaHIIAJIbIKTbl 0aiJIaHbICTbl €KeH/ITi TypaJibl MaceseHi
KapacTbIpbIIl, COHJAAK-aK »KaHyapJlapFa KaTbICTbl KYKbIK Oy3yIIbIJIBIKTAp KYObLIbICBIHBIH, 63iH
3epTTey KOKeTTIJIr TyblHAam Typ.

Kasipri TaHga esiMmiszie »kaHyapJiapFa 6al/aHBICTbl KbLIMbICTAp ¢akTici 6GoWbIHILIA
JoJiesiieMesiepZli Kajsak »KWHAy KepeKTiriH, capanTaMa TaraublHJAQy KaXXeTTuliriH aui e
60Jica a3 KaMThLJIFaH, HOTUKECIH/e KaHyapJiapFa KaTbIre3/ik »xacay 60MbIHIIA KbIJIMBICTBIK,
ic Ko3rayZjaH 6ac TapTyfa aKeJiefi. YU KaHyapJiapblH YCTay/ibl a3aMaTThIK-KYKbIKTBIK >KoHE
9KIMIITIK-KYKBIKTBIK PETTEY MaceJjiesiepi 63eKTi 60J1bIN Kajsla OepeTiHiH TaFbl /1a aTal 6TeMi3.

Ocbl canafarbl KOFaM/bIK KaTbIHAaCTap/blH >KaW-KyHiHe 3aH FbUIBIMBIHBIH, ©Kijjepi
TapanblHaH OJaH dpi CbIHU TaJJAyAbl >KoHe KOJIJIaHbICTaFbl 3aHHAMaHbI KaHFBIPTY KOHIiH/Je
YCBIHBICTAP 93ipJieyAi Tasan eTej|.

JdJicHamMa

3epTTey 9AiciH Gesrisiey YlIiH OCbl casaZia KoJ1JaHblIaThIH 3aHHAMara JJOKTPUHAJIbIK KO3Ka-
pacThl KaJbIITACThIPyFa KOMEKTECETIH ipresii TepMUHAep/Ai (afaMrepiuiik, )kayankepuiijik)
KOJIIaHy YJIKEH MaHpbI3Fa He. JKaHyapsiapFa KaTbIre3/iKlleH Kapay KYKbIKOY3YLIbLIbIKTap/blH
TypJiepiHe, YFbIMJApbIHA, KayallThUJIBIKTBIH, Heri3ZiepiHe XoHe >Ka3a TypJiepiHe cumaTTaMa
6epinai.

KaTbireszikTi (HeMece KaTbIre3/iKTi) aHbIKTayFa epeklle Has3ap aygapbliagbl. Casbic-
ThIPpMaJlbl-KYKBIKTBIK 9/]iC asiCbIH/A 11eTeJl 3aHHaMaJ/1apbl 3epTTeJ/].
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KyMbicTa »ambl TaHBIM d/1icTepi KOJIAAHBLI/bI: CAJIBICTBIPY, Ta/1/ay, CHHTE3, abCTpaKIus,
KYHeJliK, KYPbIIBIM/IBIK *KoHe PYHKIIMOHABIK TIC/IIep KIHE T. 0.

HaTunxesiep MeH TasIKbli1ay

KenTereH epkeHUETTI eJiJiep/iH MeEMJIEKETTIK casicCaTbIHbIH MaHbI3/|bl OaFbITTAPbIHbIH, 6ipi
peTiHJe *aHyapJlapAbl KaTbIre34iKTeH KopFay 00JiblN TaOblaabl.

Bykis anieMze, oHbIH iliHge KazakcTaH Pecniy6/Mkackl xkaHyapJiap/iblH CayJIbIFbl )KOHIH/IETi
JIYHUEeXY3iJiK YUbIMFa »ayanThl YKiMeTapaJiblK, YHAbIM OOJIBbIN TaObLIATbIH >KaHyapJap/blH
cayJIbIFbI )KOHIH/IeT] IYHUeXKY31JIiK YUbIMBIHBIH KypaMblHa KipreH.

’Kanyapsapabl KopFay »KeHiHjeri Herisri mapanap/iblH 6ipi MeMJIEKeTTiH, *kaHyapJiapbl
KYTil-6aFy »KarJaniapsbl, oJap/blH TaOUFU KAOKETTIJIIKTepiH KaHaFraTTaHAbIPY, afaMAap MeH
©3Tre KaHyapJIapAblH JeHCcayJblFblHa Kayill TOHAIpYTe, aiHalaJarbllapFa 3UsH KeJITipyre oI
6epMeNTiH KaFJaljapbl KAMTaMachl3 €Ty, *KaHyapAbl KaTbIT€3/[iKTeH KOpFay TypaJibl }KoHe
T. 6. MaceJsieJiep/ii peTTeNUTiH 3aHHAMaHbIH THICTi aKTiJiepiH KabbliAaybl 60JbIN TAObLIAAbI.

KasakcTaHza 6ipkaTap 3aHap ayblallapyallblIbIK }KaHyapJiapblH 6acKapy KaTblHaCTapblH
perteii. byn perre Kasakcrtan PecnybsmkacbiHbIH 3aHHaMacblHAA OYTiHTI TaHAa aybLI
HIapyallblIbIFbl KaHyapJsap, COHJAAW-aK OHBIH, illiHAe epikci3 HeMece »KapThlLIaWk EpiKTi
yCTaJIaThIH Kabaibl )kaHyapJiapJblH KYKbIKTBIK pexxuMi «KaHyapJsiap AyHUeCiH KopFay, eciMiH
MOJIAUTY K9He MalasiaHy TypaJibl» 3aHMeH peTTesiiHei [1]. [lereHMeH 3aH, LIbIFapyllibl Vi
»KaHyapJlapblH 66JieK KapacThIpbll, OHbl peTTeyre KaThICTbl Macejiesiepre Ha3ap ayAapfaH
KOH.

Kasipri yakpiTTa KazakcraHza »Kofapblia aTaJiFaH MaceJsiesiep ToOMeH/leri/ied 3aHHaMaJIbIK,
aKTiJlepMeH peTTeJ/i:

1) KasakcraH Pecny6/iMKacblHbIH a3aMaTThIK KozeKci (6yaaH api- KPAK) (124, 246-6a6b1
6- Tapmarbl, 188, 235, 406, 444 6anTapsl ) [2].

2) Kasakcran Pecny6iMKacbIHBIH, KaHyapJapFa »KayalKeplliJikneH Kapay TypaJibl 3aHbl
(6bynan api- KPXKIXKKT3) [3].

3) Kasakcran Pecny6/1MKachIiHbIH OKIMILIIIK KYKbIK Oy3YIIbLIBIK TypaJsbl KOAeKCi (0yAaH
api- KPOKBTK) (143, 407-1,407-2 6anTap) [4].

4) KpIMbICTBIK, Pecniy6/inkacbiHbIH, Kbl/IMBICTBIK, KOoAeKCiHiH (316, 338 6anTap) (6yAaH
api- KPKK) [5].

5) KasakcTtaH Pecny6irikaceiHbIH BeTeprHapus Typasbl 3aHbl (6yaaH api- KPBT3) [6].

OO6BeKTUBTI cebenTepre OGANIAHBICTHI KaHyapJlapFa 3aH/Jbl MiHAETTED >KYKTeJIMereH iKTeH,
Kasakcran Pecny6JiMKacbhlHbIH, 3aHHaMachl oJlapAbl KYKbIKTBIH OOGBeKTici peTiHZe Kapay
»KOJIBIMEH XYpAi. OKiHilllKe opail MyH/lall 00'bEKTIHIH epeKllle culaTbliHA 6alJaHbICThI (OyJI
Tipi 3aTTap) peTiHAe HAKTbl AUTBLIMAUBI.

KP A3samaTTblK KoJekCiHiH 124-6a6bl >xaHyapJsiapAbl MyJiiK Jen aTaMmaijbl, 6ipak
»KaHyapJiapFa MyJliK TypaJibl epexkesiep KoJ1AaHbLIaTbIHbIH auTaZbl. KP A3aMaTThIK KOZEKCiHiH
124-6a6bIHBIH, HOpMAachl >XaHyapJlapMeH KapbIM-KaTbIHACTbl KYKBIKTBIK peTTeyZe Heris
60J1bII1 TaOBLIAZAbI, OFAH COMKeC »KaHyapJ/lapFa 3aTTap TypaJibl epexxesiep 3aHJapAa e3relie
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OesiriyieHOereH/[iIKTeH >9He OCbl OOBEKTiHIH epekKllesiKTepiHeH TYybIHJaMaFaH/AbIKTaH
KOJILaHbLJIa/ibl.

ByJs1 HopMa KoFaM/ia »Kui Tepic pe30HaHC TYAbIPYbl MYMKIiH, KYKbIKTBIH KaJIIIbl TEOPUACBIHAA
KYKbIK CyO'beKTisiepi MeH KYKbIK 00beKTisiepi epekuiesneHefi. CyObeKTUBTI KYKbIKTap MeH
3aH/bl MiHJleTTep 6epiJireH HaKThl KYKbIKThIK KaTblHACTAapFa KaThICyLIbLIap (aTan akTKaH/a,
KeKe TyJIFajap, 3aHJbl TyJFajap, MeMJeKeT) KYKbIK CyObeKTisiepi OoJiblll TaOblLaajgbl.
A3aMaTTbIK KYKbIK 00bEKTICI KYKbIKTbIK KAaTbIHACTbIH He TYpPaJibl KaJbINITACAThIHABIFbI, OJI
Here 6aFbITTaJFaHbIH/BIFbI (MYJIIK, KeKe MYJIIKTIK eMeC KYKbIKTap, ’KYMbICTap MeH KbI3METTEP
K9He T.0.).

KPAK 189-6a6biHblH, 1-TapMafbl >KaHyapFa MeHIIIK HWeciHiH MyJiKTi KyTin ycray
aybIPTIAJIBIFBIH KOTepyi KoHe »KaHyapAblH >XaHa MEHIUIK UecCi KaHyapfa KaTere3JikKleH
KapaWTbIH/IFbI [9J1eJIeHCe, OH/Ia XKaHyapAbl OYpPbIHFbI MEHILIK UecCi KauTaphbll ajayFa Heris
6os1aab1 (KPAK 246 6a6biHbIH 6-TapMarhl) [2].

Bys1 HopMmanap/zaH 6i3 Kapaychl3 »KaHyap/ibl YCTall aJifaH aJlaMHbIH, KYKbIKTap/bl XKy3ere
aceIpy Ke3iH/le alaMrepllijiik KaFuAaTTapblHA KaWIlbl KeJIeTIiH HOPMaHbl XXKoHe KaHyapJapFa
KaTbITe3/iKIleH KapayFa »oJ1 6epiJiMeUTiH/iriH 6aliKayFa 60J1abl.

KaHyapJsiapMeH )XyMbIC cajlaCbIHAaFbl KayalKeplIIiK Macesiesiepi yJITThIK 3aHHaMaJlapMeH
KelleHAl TypAe petrTesiHezi. KaHyapJsiapFa KaTbIre3JiK >KacaFaHbl VIUIH 9KIMILUIJIIK >XoHe
KBIJIMBICTBIK »ayallKepLUIiJiK KapacTbIPbLJIFaH.

OKBTK-HiH 407-1-6a6biHa colKec >kaHyapJiapFa KaTbIre3/lik »acay erep 6yJ ic-opekeTTe
KbIJIMBICTBIK >Ka3aJlaHaTbIH ic-dpeKeT OeJirijiep 6oJsiMaca >Keke TyJiFafra 6ec, Jiaya3bIM/bl
anamfa oH AEK meuepjeri albInmy/JMeH, COJl CUSKTbl OCbl d9peKeT KauTasiaHFaH 60JIca,
»KaHyapJiapAbl a3anrtay - >keke Tysarara 20 AEK, nayaseimabl agamra 40AEK menmepperi
aMbINIyJIMEH CaJlyMeH Ka3aJlaHa/ibl [4].

Kasakctan Pecny6/iMKkacblHbIH, —~ KeWbip 3aHHaMasblK aKTijiepiHe »kaHyapJsapfa
»KayalnKepuliJlikneH Kapay Macesesiepi O0OWbIHIIA e3repicTep MeH TOJBIKTbIpy/Jap €Hri3y
2021 xbuiabl 30 )kenTOKcaHAaFbl 3aHbl HIeHOepiHAe Kapaaabl. [[pakTHuKa KoJiJaHy I bLIap/bIH,
nikipiH eckepe OTBIPBIN, a3aMaTTapAblH OipKaTap TijJiekTepi aTasfaH 3aH >XobajapblHJAa
icke acpippuifbl. OcbLiaiilia, »KaHyapJiapFa KaTbIre3[iK »KacaFaHbl YIIIH KbIJIMBICTBIK
Kayankepurisiik kywenTineni. Ken »xaHyapFa KaTbICTbl HeMece aZamMAap TOOBI »KacaFaH
OCbIHZIa¥l KbIJIMBIC YUIiH 6ac 60CTaH/AbIFbIHAH albIPY/iblH, KOFAPFbI LIeri 6ip »bliFa AeHiHri
Mep3iMre KayalKeplliJik Ke3aeaiHAl.

KPKK-HiH 316-6abbiHa colKec, >KaHyapJapFa oJap[blH MepTiryiHe oKell COKKaH
»KaHyapJiapfa KaTbireszik »kacay 120 AEK Mesepzeri aubinmyJjJMeH HeMece COJI MeJlliep/e
Ty3ey »KyMbIcTapbiHa, 120 caraTKa JeHiHrl Mep3iMre KoFaM/bIK KyMbICTapFa TapTy, He 30
TOYJIIKKe IeliHT1 Mep3iMIe KaMayFfa ajJlyMeH »a3ajiaHabl. COHbIMEH KaTap 0JIap/blH eJliMiHe
aJIBIN KeJITeH KaTere3/iKneH Kapay 6eJriji 6ip jaya3bIMbIKTaH aTKapy KbI3METIEH alHAJIbICY
KYKbIFbIHAH Oip *bliFa el Mep3simre, 200 AEK peiinri Mmesepae avibinmys, 200 Mesiepae
Ty3ey »kyMmbIcTapblHa, 200 caraTKa JeHiHri Mep3iMre KoFaM/bIK XyMbICTapFa TapTy, He ey
TOYJIIKKe JIeHiHTi Mep3iMre KaMaKKa ajlyFa »kasajaHajpbl [5].

Y#l »kaHyapJsiapblHa >KayallKepIUiJiKNeH Kapay/Jbl »y3ere acblpaTblH Heri3ri 6ipkaTap
»KaHa HOPMaTUBTIK aKTijsiep KabbligaHabl: Mbicanbl, KazakcTaHa ecenke ajiyfa »KaTaTbIH YU
»KaHyapJiapbIHbIH Ti36eci 10 Typi KAMTbIJIFaH.

178 N23(148)/ 2024 JLH. ['ymunes amoindarel Eypaszus yammuoik yHueepcumeminiy XABAPILBICHI.

KyKblK cepusicol
ISSN: 2616-6844. elSSN: 2663-1318



JKaHyapaapra xcayankepwiniknen Kapay mypa/vl 3aHHAMAHbI 6Y3FAHbI YWiH 3aH0bI Hayankepuwinik

KP 3xosiorus, reosiorus xoHe Tabufu pecypcTrap MUHUCTpiHiH (6yzaH api- KPAI'TPM)
2022 xblaFbl 20 MaMbipJiaFbl OYHpBIFbIHA CcoliKec, YKeke >koHe 3aHAbl TyJIFajapFa MeHIIIK
KYKbIFBIMEH >XoHe ©3re Jie 3aTThbIK KYKbIKTapbIMeH THUeCUIi TyJfasap yd »KaHyapJiapblH
ecernke ajy paciMiH JiepekTep 6a3acblHa TipKey YLIiH 3JIeKTPOH/AbI 6TiHIM 6epy apKblibl YU
»KaHyapJiaphbl TypaJibl lepeKTepiH 6epeji, AeHcaybIK }KaFlaiblH, ecenke aay 6yHbIMAApPbIHbIH
6ap-KOFBIH TeKcepeJi, TYKbIM/bIK CHIIaTaMaJaphbl, ecenike any OyHWbIMJapblH (KypaaJapbiH)
OpHaTy, MaJliMeTTepAi JiepeKkTep 6a3acblHa €Hri3y, yd >KaHyapblHa )XeKe HeMipiH 6epyai
KaMTU/bI [7].

OHpa yi UTTepiH, MBICBIKTap/bl YCTayFa, 0JIapAbl TipKeyre KOMbLIATBIH TaJanTap, UTTep
MeH MBICBIKTAap/blH HeJiepiHe apHa/ifaH MiHJeTTep, ThIMbIMZAp, COHAau-akK Kasakcran
Pecny6iMKacbIHBIH, eJ1/ji MeKeHAepiH/e Kapaycbl3 KaJiFaH UTTEP MEH MBICBIKTAp/bl aysayFa
KOMBLIATBIH TaJanTap 6esrijeHesi.

Ocnl epexxesiepre cylieHe OThIPbII, KEWOip KeprisikTi ©3iH-63i 6acKapy opraH/iapbl e3/epiHe
KaTbICThI epexxkesiepAi KaObL1gazbl.

KanyapsiapMeH XKyMbIC icTey Ke3iH/e kaHyapJiapAbl KaTbIre3iKTeH KOpFay KaXKeTTiJIriH,
azaMaTTapAblH Kayinci3firii, osapfa »kaHyapJiap TapalblHaH 3USH KeJTipyre »oJ1 6epMeyai,
COHJAM-aK KYKNaJsbl aypyaapAbl TacbIMajjayllbl >KaHyapJap 60Jiybl MYMKiH, COH/bIKTaH
KYKIaJIbl aypyJapZlaH KOpfayAbl [la eCKepy KakeT. bys peTTe »Xofapblja KepcCeTilireH
KayJibl[ja Heri3iHeH azaMaTTap/AblH KayilcCi3iriH xXoHe oJiapfa »KaHyapJiap TapalblHaH 3UAH
KeJITipinyiHe »k0J1 6epMey/ii KaMTaMachl3 eTeTiH HOpMaJiap KaMThLJIFaHbIH aTall 6TeMis.

OchifaH 6al/IaHBICTBI KONNATEPJII TYPFbIH YH/IH NaTepiH/ie UTTep/l, MbICBIKTap/ibl YCTAy
HOpMachl 6esrizieHAi, COHAAW-aK »KaHyapJiap ueJsiepi yuliH ThIAbIMAApP MeH MiHAeTTepi
AW KbIHAJ/IbI.

ConbiMeH KaTtap KPII'TP munuctpidin, 2022 xp1irbl 20 MaMbIpAarbl 6yUpbIFbIHA COMKEC,
BeTePUHAPHUAJIBbIK-CAHUTAPUSAIBIK KaFuJajapZa JKaHyapJapAbl 6OacnaHajapfa ycTayfa
KOMBbLIATBIH TaJjlalTap OeJriieHreH, aram aWTKaH/Ja, >XaHyapJap/Abl OpHaJacTbIPYFa,
abJbIKTayFa, TaMaKTaHAbIpyFa KOWbLIAThIH TaJanTap, BeTepUHAPUSJBIK ic-11apajiap KoHe
T. 6. [8].

’Kabalibl »kaHyapJsiapfa 6OamsaHbicTbl KaszakcTtan Pecnyb6sinmkaceiHga apHaibl KPII'TP
MUHUCTPiHIH, KaFUJachl «KaHyapJapZbl LUPKTep MeH xalyaHaTTap OaFblHJa YCTay/blH
»KaHyapJiapZbl 300TUTMEHAJIbIK YKOHEe BeTepUHAPUSIJIbIK-CAHUTAPHUSAJIbIK KaFUAa1apblH O€eKITTi
KOHe XaWyaHaTTap OafblHJA, LUPKTepJe, MeHeIxepJsep/e, KbLDKbIMaJbl XaWyaHaTTap
O6afblH/la >KoHe T.0. >kabalibl KaHyapJiapJbl yCTayfa >koHe (HeMece) ecipyre KOWbLJIaTbIH
TasianTap/bl 6esrisenai (yi-kaira, aya (Cy) TeMnepaTypachlHa, }XaHyapJapblH pallMOHbIHA
»K9He T. 6. TaslanTap)» Keszesrex [9].

KasakcTaHza cupek Ke3JleceTiH KoHe KOWbLIbIN KeTy KaTepi TOHreH TYpJiepi, Kabaubl
dayHa MeH ¢Jiopa TypJ/iepiH XaJbIKapJiblK cay/la KOHBEHIMAFa KOCbIMILIA €HTi3i/reH TypJ/iepin
KeKe >KoHe 3aHJbl TyJIFajlapfa epikci3 HeMece »KapThblJlal epiKTi KafFjaWjapha ycTayfa
KOJIZJaH ecipyre KaHyapJiap JyHUeCiH KOpFay, 6CiMiH MOJIANTY KoHe NalJaJaHy cajlacblHJaFbl
YOKIJIETTI MeMJIeKeTTiK opranbl pykcaTbiMeH KP merinze ocbl »kaHyapJiapZAbl CaThbIl ajIyFa,
©TKi3yre KaHe ahbIpbacTay »Ky3ere acblpblia/bl.
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KP 3xosiorus kogekciniy 250-6a6b1Ha calikec, «xkaHyapJiapzbl Kazakcrad PecniybsinkacbiHa
9KeJly KoHe 9KeTy Ke3iH/e 9KOJ0TUsJIbIK Tajantap/ bl Kazakcran Pecniy6/inkachl 3aHHaMachl
»KOHE XasIbIKapaJiblK LIAPTTAPbIH/AA alKbIHAAJFAH TOPTIMNIEH Ky3ere acblipblaaabi» [10].

Kasipri azamMaTTbIK KYKbIFbl asdCbIH/a aHyapJiap aJi Je 3aTTapMeH KaTap caHaznazabl. KP
A3zamMaTTbIK KoZieKCiHiH 124-6a6bIHAa «3aHgap/a e3relie 6e/rijieH6ereHAiKTeH, )kaHyapJiapfa
3aTTap TypaJibl KaJIllbl epexxesiepre 6arblHA/Ibl» ereH HopMa besrisieHreH [2]. AFHY, )kaHyap
TeK KYKbIK 00'bEKTiCi peTiH/le TaHbLIa/ibl, 6ipaK CyO'bEKT eMec KoHe MeHIIIK KYKbIFbIH/IaFbl
agamra tuecini 6osypl MyMmkiH. KPXKXKKT 3aHpiHbIH 3-6a0blHJa *KaHyapAblH TipLIiJiri,
cay/iblfbl MEH aMaH/JbIFbl YUIIH HeciHiH Jepbec »ayanTbl 60Jy NPUHLMII HAKThLJIAHFaH.
CoHABIKTaH aZilaM >XaHyap/blH TaFAbIpbl YILUiH KayallKepIUiJiK MaceJsieCiHe CaHaJ/bl TYpAe
Kapaybl Tuic. COHbIMeH KaTap, KOFaMHbIH 9pb6ip Myuleci yd >kaHyapJsapbl MeH KaHFbIbac
»KaHyapJiapFa IMoLMsIapAbl, ayblpCbIHY/Ibl )K9He a3allThl Ce3iHyTre KabineTTi Tipi 3aT peTiHze
Kapay Kepek eKeHiH TyciHyi KaxeT. OcpLiaiiia, KasiprikaHyapJ/iapfa afjlaMrepliuisikieH Kapay
3aH, LIbIFapy cascaTbIHbIH Oip OeJiriHe ailHaNbI.

KPXKKT 3aHb! 1-6a0bIHbIH, 3- TapMaFblHJA «KaHyapfa KaTbIre3/iKIeH Kapay» YFbIMbI
eHri3isigi. Ocbl HOpMATUBTIK aKTijle oJ1 6bl1al TYCiHAIpiiei:

1) »xaHyap/blH 6JliMiHe HeMece JleHcayJ/IbIFbIHA 3USIH KeJITipyre 9Kell COKTbIpFaH HeMece
9KeIl COFybl MYMKIH;

2) erep OyJKaHyap/blH JeHcayJblFblHA 3USIH KeJITipce, 3aH4a 6e/IriJIeHreH XKaHyapJiapAbl
yCTay TajanTapbliH 0y3ybl MYMKIiH;

3) kaHyap/ibl ycTayAaH 6ac TapTy apeKeTi;

4) erep MyHJall KeMeK KepceTy MYMKIiH/Iri 60Jia Typa JeHcay/blFblHA HEMece eMipiHe
KayinTi Karfaniarbl >kaHyapFa KOMeK KepCeTIey iC-9peKeTi.

Bysn petrTe, ocbl KepceTisireH 3-TapMaKTblH, MafFblHACblHA CyWeHe OTBIPHII, KaHyap/bl
yCcTay/ilaH 6ac TapTKaHbI )koHe OFaH KeMeK KepceTINereHi yIliH jayalnKepllisik OHbIH HeciHe
FaHa KYKTeJyi MyMKiH. XKayanTsl Ty/iFa Typa/ibl HOpMa 0Cbl 3aHHbIH, 1-6a0bIHBIH 5-TapMaFbiHa
ColKec erep »kaHyap OFaH MeHIiK KYKbIFbIMEH He e3Te Jie 3aH/bl HeTi3/le THecisi 60Jica )eke
»K9He 3aH/bl TYJIFa 60J1a ajajibl.

3aHAbl TyJIFa erep OJ1 »XaHyapAblH Heci 60Jica, KaHyapFa KaTbIre3[iK »KacaFaHbl YIIiH
»KayalTbl 60J1ybl MYMKIH JleT€H KOPBIThIH/bI KacayFa 60J1a/1bl.

KoJizaHbIcTarbl 3aHHaMaJIbIK epekesiepzeri oJIKbIIBIKTapAbl aHbIKTAy YUIiH aHyapJapra
KaTbITe3/iK YIIiH ayallKepLIiJiK TypaJibl HOpMaJapAbl KApacTbIpaubIK,

EH angbiMeH a3aMaTThIK KYKbIKTBIK >Kayankepllisiik Typasbl aiTap 6osicak, KPAK-124-
6abbIH/A 3aTTap TypaJibl KaJlIlbl epexkesiepre 6arbiHCa, 9pi Kapail, KPAK 246-6a6b1 6-TapMarbl
»KaHyap 6acKa aJlaMHbIH MeHIIiriHe KelIKeHHEeH KeliH HeMece »KaHa MeH1IiK MeCiHiH }KaHyap/bl
JlypbIC yCcTaMaFaHbl Jj9JieJileHCe, OHJla OYpbIHFbI MEHUIIK Heci KeJliciM LapT HeMece COT
apKbLIbl 63iHE KAUTAPBII aly MYMKiHZAIrIH 6enarineiai. Hopma MaTiHiHIH 63iHAe «KaThbIre3aik»
TEPMUHI KOK, 6ipaK HOpMaJa KeJTipiJireH UecCiHiH MeHipiMci3iik apeKeTTepi »KaHyapJapFa
KayallKepLIJIIKIIeH Kapay TypaJ/ibl 3aHJa KeJITipiireH KaThIre3JiK aHbIKTaMacblHA CoMKeC
KeJsegi.

A3aMaTTbIK-KYKbIKTBIK, YKayalKeplIiJlik 6TeMaKbl CUMAThI OOJIbIN TAObLIaAbl, COHABIKTAH
»KaHyapJiap AYHUECiHIH 00'beKTijiepi MeH OHbIH TipLIiJiK €Ty OpTacblHa KeJTipiJreH 3usiH/bl

180 N23(148)/ 2024 JLH. ['ymunes amoindarel Eypaszus yammuoik yHueepcumeminiy XABAPILBICHI.

KyKblK cepusicol
ISSN: 2616-6844. elSSN: 2663-1318



JKaHyapaapra xcayankepwiniknen Kapay mypa/vl 3aHHAMAHbI 6Y3FAHbI YWiH 3aH0bI Hayankepuwinik

eTey/leri Herisri MakcaT 3KOHOMUKAJIBIK, XK9HEe 3KOJIOTHUSJIBIK 3USH/AbI 6Tey OO0JIbIN Ta0bl1a/Ibl.
OchifaH 6alJIaHBICThI KaHyapJiap JlyHUecCi 00beKTijliepiHe KoHe OHBbIH, MeKeHJey opTacblHA
KeJITIpi/IreH 3UAH/bl 6Tey a3aMaTThIK KoHe >KaHyapJap AYHHeCI TypaJbl XoHe KaHyapfa
»KayalKeplIJIiKIIeH Kapay TypaJibl 3aHHaMa HOpMaJlapbIMeH peTTeJyre THic.

KazakcTtaH 3aHHaMacblHJa »KaHyapJiapfa KaTbIre3JiK »KacaraHbl YIUIH KbIJIMBICTBIK,
»Kayankepuiisiik kKapactbeipbliFaH, KP KblMbICTBIK KoAekciHiH 316-6a6bIHbIH HOPMAcChI
»KaHyapJlapfa KaTbIre3[iK »KacaFaHbl YWIH KbLJIMBICTBIK >KayalKepLIJIIKTIH oJeyMeTTiK
IIAPTThIIBIFbI KYMOH TyAbIpManabl. KOFaMHbIH M3/leHU XoHe MOpPaJIbJbIK JeHreli MeH OHBbIH,
MeHipiMJIJIK NeH XaHyapJ1ap/bl KOpFay MaceJeiepiHe Ha3ap ayAapybl apacblHJaFbl TiKesle!
6ai1aHbICThI pacTanabl. 2KaHyapJ/iapFa »kacajiFaH KaThIre3/iK KelTereH HbicaHAap/Aa 60/1a/1bl
OFaH QU3UKaJBIK 30PJIbIK-30MOBLJIbIK HEMECe a3alTay, TacTal KeTy, Kapaycbl3 Kaay CeKiafi
dpeKeTTepi Kipyl MyMKIH.

Mbicanbl, [laBsaogap o06Jibickl coThbiHAa KP KblIMBICTBIK KojeKCiHiH, 316-6a0bIHbIH
1-6eJlirinfie Ke3/le/ireH >KaHyapFa OHbIH, MepTiryiHe ajblll KeJreH KaTbIre3[iKleH Kapay
TypaJibl KbLJIMBICTBIK KYKbIK OY3YIIbLIBIK >Kacajbl JereH aWbIlleH COT KbIJIMBICTBIK, iC
Kapazabl, /I.K. azamaTina (6asia KyTiMiMeH yie OTbIpFaH) UHTEPHET KeJliCiHEeH erep/ie MbICBIK
cipke cyabl vicKece 0J1 Xkepre KalTa KeJIMEeUTIHAITiH OKbIM, OHbIH, YHiHIH eKiHIlIi KabaTbIHa
KaHFbIOAC MBICBIK 6ap eKeHiH eciHe aJi/ibl )XoHe 63iHiH, iC-9pKeTiH Ky3ere acblpyfa ThIPbICTHI,
MBICBIKKA CipKe CyblH LIAllbll, OHbIH MepTiryiHe ( MbICBIKTbIH Ke3i KepMel KaJsybl) 9Kel
cokThl. JKaHyapFa KaTere3/jiklieH Kapayfa 6aFbITTa/IFaH KblJIMBICTBIK HUET TyAbIpAbI [11]. Bya
Kep/ie 6i3 KbIJIMBICTBIK KYKbIK OY3yIIbLIBIKTBIH MOHIH aJlaMHbIH, 6acKa TipuIiJik vesepi yuixn
canaJibl KOJIalJibl TIpLIUIIK eTy OpTachblH CaKTaMay XeHiHJerl KoFaMJbIK Myjzesepre Kepi
acep eTeTiH e3repicTep/i TyAblpaTbIH epiKTi apeKeTTepiHiH (9peKeTCi3AiriHiH) KUbIHTBIFbI
peTiHJe TaHbLIYbl MYMKIH.

’KanyapsiapFa KaTbIre3AiKTiH, KypaMbIHbIH 3JeMeHTTepi Ke3-KeJreH 6acka KblJIMbIC
CUSIKTBI, CyO'bEKT XKoHE CYO'beKTUBTI KaFbl, 00'bEKT K9He 00'bEKTHUBTI KaFbl O0JIbIN TaObl1a/Ibl.

KblIMbIC 06'bEKTIiCi KbIJIMBICTBIK 3aHMEH KOpPFa/aThblH KOFaM/IbIK KaTbIHACTap Y1 KaHyapbl
601611 TabbL1a/bl. KbIIMBICTBIK KYKbIK Oy3yLIbLIBIKTapAbIH cyobekTici - [.K. azamaruia.
KBbIIMBICTBIK, KYKbIK OY3yIIbLIbIKTAPAbIH OOBEKTUBTI aFbl »KaHyapFa OHBIH, MepTiryiHe
aJIblll KeJIreH KaTeresjikneH Kapay opeKkeTTepAi (epekeTci3zikTepzi); 3aHAa Ke3zesreH
cajjapJapAblH, 6acTanyblH (KYKbIK OY3yUIbLIBIKTAapAblH, MaTepUaJiblK KypaM/aphl)
KOFaM/IbIK KayinTi apekeT (opekeTci3[ik) MeH OHbIH Ccajjapbl apacblHAAFbl CcebenTi
6ais1aHbICThI KaMTU/bl. Cy0beKTUBTI xaFbl [.K. a3aMaTIlIaHbIH 9/IeyMeTTiK KayillTi 9peKeTKe
IIIKI ICUXWKAaJIBIK KaTbIHAChI, 63iHIH OMbIHAAFbl NUFbIJIbI )KaHyapFa KaThIre3/iriH iCKe acblpy
apekeTi 60JbIN TaObLIAABI.

Cotr wemimi /JI.X azamaTtmara KP KblIMBICTBIK KoZeKCiHiH, 316-6a0bIHbIH, 1-6eJiriHge
Ke3/leJIT€H KbIJIMBICTBIK Tepic KbIJIbIK »KacaFaHbl YIIiH KiHaJIi Aen TaHbIIN, KoHe oFaH 86250
(cekceH a/ThI MbIH, €Ki XY3 eJly) TEHre coMacblH/ia 25 (3kublpMa 6ec) al/IbIK eCeNTiK KOpCeTKill
MeJIlIepiHAe aubInnyJl TYPiHAe Ka3a TaFaubIHAAN/bL.

KPKK 316- 6a6biHbIH 1 GeJiirinzie 6ys peTTe 6aNnThbIH JUCIO3UIUACH] KbIJIMbIC TiKeseu
HeMece »KaHaMa HHUETIeH aca/lybl MYMKiH eKeHiH KepceTeJi, ©eMTKeHI aJiaM >XaHyapfa
KaTbIre3/iKIeH KapauTbIHbIH TYCiHe/i, OHbIH 6JIy HeMece 3aKbIMJaHy MYMKIHZITIH TyciHezi
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YKOHe oJIapAblH 6acTasyblH dieMi Kasalibl HeMece oJ1apAblH 6acTa/lyblHa CaHaJIbl TYPAE KO0J1
6epe/ii HeMece HEMKYpaWJibl Kapai/bl.

R.Lockwood, PArkow 1ieTenjiik aBTopJiap 3epTTeyJiepiHAe >XaHyapFa KaTbIT€3/iKTiH
epekKle TYpi MOTUB, TayeKeJiK, eJieMey, UT TebeJeci, epeckes;, HeMKYpal/bIK, Kamall yCTay,
TEPMUSJIBIK KOHE XUMUSJBIK KYUIKTep, [OFa/l 3aTTaH *KapakKaT aJjy, aTbIC >XOHE CBIHBIK
»KapakaTTapbl, achUKCUSA >XoHe CyFa 0aThIpy, yJaHy, »KaHyapJ/apFa >XbIHbICTBIK 30PJIbIK-
30MOBLIBIK KOpCeTy TypJiepiH aiibin kepceTTi [12].

ABToOpJsiap KaHyapJsiapFa KaTbIre3/liKKe BeTepUHapJIblK JeH KOIOJbIH MeAULMHAbIK-
KYKbIKTBIK HeTi3iepi 60/1ybl KQXKeTTisiriHe »kaHyapJiapFa KaTbIre3/iKTiH ap6ip KeH TapasiFaH
TYpPi MOTHUBTIH, HUETTIH >XoHe OoJlallaK TayeKeJsJi GarajayAblH BIKTHMaJ KepCeTKilTepi
60s1ybl MyMKiH. OJlap/ibl COT-BETEPUHAPJIBIK MATOJIOTUSAIBIK MYKUAT TeKCcepy OGapbIChIHJa
aHbIKTaNbl.

Kanyapsiapra KaTbIre3ZiKTiH, 9pTypJi KepiHicTepiHAe KUi Ke3JecCeTiH NaTOJIOTHUAJBIK
JoJlesilepiiH  HBICAaHZAPBIH  COT  MeJUUMHAJIbIK  IAaTOJIOTUACBIH  KapacTbIpajbl.
Janengemesiep/iiH, 0Cbl TYpJiepiH TYCiHY NATOJIOTUSJBIK 60/3KaM/1bl KblJIMbICKEPAIH bIKTHUMAJ
KayIMiH 6aFajiay yUIiH MaHbI3/bl 60/1ybl MYMKIH OallJlaHbICTap/ibl CUIIATTAyFa KOMEKTeCe .

’Kanyapsiapfa 30pJibIK-30MOBLJIbIK, KblJIMbICTAPbIH 3€PTTENUTIH 3epTTeyep a3, AereHMeH
KerOip TYPMBICTBIK 30PJIbIK-30MOBLJIbIK HEMECE YJIaHy KaF/alblH/la OPbIH a1y bIKTUMaJl.

MypatoBa A, CmaHoBa A, JlaypembGekoB E. e3 3epTTeysepiHZie KoFam/la >XaHyapfa
KaThIre3/iKIleH Kapay, TYPMBICTBIK 30pJbIK-30MObIIBIKTBIH, aJJiblH-aJyAbl KYKbIKTBIK
JleHreile MHTerpaTUBTI KYLI-XKirepAi KakeT eTeTiHJiriHe OipHellle Iiapasapfa Hasap
ayJlapAbl MbICaJsbl, 9J€yMeTTIK KbI3MeTTepAi JaMbITy, Oakblaay[bl KYLIEHUTY, 3aHJAapzbl
KaTaH/JaTy, OKUFasiap TyblHAaFaH/a Te3 d9peKeT eTy YLIiH ecenl 6epy *KyieciH Kypy, MoJleHUeTTi
JlaMbITy, 6i71iM O6epy »kac 6aJsiajlapFa epTe »acTaH >KaHyapMeH KapbIM-KaTbIHACbIH/A XXaHyap
ce3iMTa/I/IbIKThl Ce3iHETiH SMOILIMOHAJIIbI KaFAalbl 6ap eKeH/IriH caHa/bl TYpAe TYCIHAIpY,
»KacTap apacblHAAFbl 30pJIbIK-30MObLIBIKIIEH KYpecyAiH THIMJipeK KypaJJapblH Kacayfa
MYMKIiHJiK 6epeTiHairid cunatTtazabl [13]. TyTacTtail aaraHaa aBTopJiapAblH MikipiHe kesece
OTBIpBINl 0i3 >KaHyapfa KaTeresjik MaceJeJiepiHiH TYPMBICTBIK 30pJbIK-30MObLIBIKKA
KATbICThI 63€KTIiJIiri MeH MaHbI3/bLJIbIFbIH KOPCETE OThIPbIIN, KOFAMHBIH, 0TOACBIHbIH, OaPJIbIK,
Myllesiepi KaHyapZblH dJI-ayKaTblHa »ayalTbl eKeHJiriHe »oHe »KaHyapAbl e3iH Kayilici3
ce3iHeTiH Tipuisik veci peTiHje TaHbLIybIHA 6AChIM/BIK, Oepilin KopFasiybl THIC eKiHAiriHe
K63 eTKi3/iK.

Y1 kaHyapJiapblH yCTay epexesiepiH Gy3FaHbl YIIiH 9KIMIIJIIK »KayanKepLIiJIiKTI 6eKiTy
6esiringe OipkaTtap mikiprasactap TyblHZAybl MYMKiH. KoFam/a »kaHyap/iap ajaMfa, Kac
6aJsiasiapra, KycTapfa 1abyblj »acaFaHbl Typasibl pe3oHAcTap TYbIHAAN OTbIPpFAHbI MaJIiM,
»KaHyapJiapZAbl yCTay Ke3iHJe »KayalKepLUiJIKTI HbIFAUTY OHBIH TiKeJied >KaHyap HeciHe
KaTbICTbLJIbIFbl A KbIH.

OKIMILIMIK KayanKeplliJlik KYKBIKTBIK >KayalKepLIiJiKTiH 6ip Typi peTiHAe alKbIH
TOpOMesiK KoHe ajJiblH ajly cumaTblHA HMe. MyHpal jkayamnKepllisikke TapTyZblH 6acThbl
MaKcaThl - TyTacTaW ajfaH/ia 6apJ/blK KYKbIK Oy3YyIIbLIBIKTApAbl XKEKe >KoHE >KaJlllbl aj/blH
ajybl KaMTaMachi3 eTy 06oJibll TabbliaZbl. AZlaM/bl 9KIMIIIIK jKayallKepllijiKKe TapTy
apKbLIbl OHBIH, XoHe OacKasap/blH 9JJeKal/a esieysi Tepic KoHe KAyilTi cajjapFa oKel
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COKTBIPAThIH dpeKeTTep/i »acayblH a/I/iblH ajnyFa 60s1a/bl [ 14]. Bys TypFblja yil )kaHyapJ/1apblH
yCcTayfa 6alJIaHbICThI epexxeJiep MeH TaJlalTap/bl OY3FaHbl YIIiH 9KIMIIIJIIK KayanKeplIilik
epekliiesiik eMec, 6ipak OyriHfie yJATTBIK 3aHHaMa JieHreliHze yd >kaHyapJiapJblH aJaMfa
11a6ybLJI 3KacayblHa XK0J1 OepreHi YIliH 9KiMILIIiK )KayalKepUIiJIiK TypaJibl HOpMaJiap OK.

KPXKKT-3aHbiHakaHyapaZlaMFaHeMeceXXaHyapFallabyblaKacaFaHXaFAan 1a KOFaMIbIK
TOPTIN IeH Kayilci3Aikke KaTep TOHAIpPETIH Kafjalap/a »KaHyapFa KaTbIre3iKIeH Kapay
6oJiblN TabblIMalAbl. Byl HOpMa TikeJiell )xaHyapFa KaTbIre3/iKIeH Kapayfa »oJ1 6epMeyai
KO3/ el/li, AFHU KaHyap »KayallKa TapThlJIMau/ibl, KepicCiHIle )XxaHyap UeCiHiH )KayalnKeplIiIirin
Ke3/el OThbIP.

KPOKBTK-HiH 407-2 6abbiHAa >KaHyapJapfa >KayalKepuUIiJiKIeH Kapay caJsacblHJaFrbl
3aHHaMacblH Oy3y d/icTepi KepceTisireH, osiap/iblH, 9PKANUCHICHI TayeJiCi3 9KIMIIIIK KYKbIK
OY3yUIBLJIBIK PETiH/le KapacThIPbLIYybl MYMKIH.

bisaiH o#biMbI3iia, MyHJall apekeTTep KPOKBTK-HiH 147-1-6a6bIHAa KapacThIpblIFaH
9KIMIIIJIIK KYKbIK Oy3yIIbLIBIK KypaMbIMeH KaMTbLIFaH. ByJsl KYKbIK Oy3YyIIbLIBIKTBIH,
00’ bEKTUBTI KaFbl 6acKa 6ipey/1iH MYJIKiH KacakaHa OyJAipy/i *koHe *KO010/1bl Ko3/1eh /1.

Kapasibin OThIpFaH KYKbIK OY3yLIBLJIBIK KypaMbIHbIH, OObEKTHUBTI aFblH iCKe acblpy
TACiJIi »kaHyap/ibl KacakaHa Mmaiganany 6osybsl MyMkiH. KPXKIKKT 3aH epexxesnepinje >xoHe
YU KaHyapJiapblH YCTay/iblH OipKaTap 3aHHaMaJlblK aKTijep/ie KapacTbIpbliFaH. bi3ziy
OMBIMBI3IIA, dKIMILIJIIK KYKbIK OY3YIIbIJIBIK TypaJibl 3aHHAMaHbl THICTi epexesiepAi Oy3FaHbI
YLIIH )KayallKepLIiJIiKTi K63/Je M TIH HOpMaMeH TOJIbIKThIPY KaXKeT. bys1 HopMa KOFaM/IbIK TOPTil
NeH KOFaM/IbIK, Kayilci3likke KOJI CyFaTbIH KYKbIK OY3YIIbLIBIKTAp KaTapblHA KATKbI3bLIYbI
MYMKiH. OKIMIIJIIK KYKbIK OY3yUIbIIBIKTbIH OCbl KYpPaMbIHbIH, »KaJjlbl 00beKTIiCi ocblaai
kepiHezi. CoHbIMEH KaTap, YH *kaHyapJiapblHbIH aJlaMFa 11abyblJ1 KacayblHa »0J1 6epreHi yiiH
3aH, JeHreniH/ie aKIMILIIIK XKayanKeplIiiikTi 6esrisereH xeH. ’KaHyap/blH, aZjlaMFa M1a0ybLI
»KacayblHa »K0J1 6epreHi YILUiH 9KIMIIJIIK XayanKepuisiik MyH/Zau »koJ1 6epy HUeTCi3 (Tikesnen
HeMece XxaHaMa) 00JIFaH »aFJaiapa KoJ1AaHbLIybl THIC.

KekesiereH MaMaHAapAblH, MiKipiHIle, erep UT aZlaMHbIH, ,eHCayJIbIFbIHA 3USH KeJTipMece,
6ipakK OHbIH KMiMiHe 3aKbIM KeJiTipce, KiHaJi agam/ibl Mbicasibl, KPOKBTK- HiH 434-6a6b1Ha
caliKec ycaK Oy3aKbl/IbIK 9peKeTTepi en TaHblI, )KayankKa TapTybl MYMKiH. Bi3/jiH olibIMbI311Ia,
KPOKBTK-HiH 434-6a6b1 60ibIHILIA MYH/Ial 9pPEeKEeTTEpP erep THUICTi apekeTTep OY3aKbIJIbIK
cebenTepAiH OCbIHAN ca/JapblH TYbIH/AAYbIH aJi/IbIH-aJa 6iiMeyi MyMKiH 60J1a/ibl.

Erep MyHziail apekeTTep KacakaHa 6eJiriyi 6ip aflaMfa MYJIiKTIK 3USIH KeJITipy MaKcaTbIH/a
»KacasiFaH 6oJica, oHaa 6ys apeketTep KPOKBTK 147-1 6a6biHa colikec capasiaHybl THIC.
A3aMaTThIK, ic Kypridy KaTblHacTapbl asiCblHAA JdJeJiiey ayblpTHaJbIFbl Ka0ipJeHyllire
KykTeseai. Erep KyKblK Oy3ylLIbIHBIH KiH9CI 9KiMIIiJiK mpolecc meHo6epiHje GesrijieHeTiH
60Jica, OHZA THICTI MaTepuaJap azaMaTThIK IpoLecc leHOepiHAe 3aaaAbl 6TeYAl KoHe
MOpaJIbJbIK 3USAH/ABI 6TEY/i TaJal eTy YIUiH Ae NakhAaJaHblI1ybl MYMKIH.

Erep afjaM neHcay/ibIFbIHA 3USIH KeJTipisice, 0HZAa OyJ/1 aiaM KbIJIMBICTBIK XayalKepLUIiJliKKe
TapTbLJIybl MYMKIH.

BizwmeTenik ToxxipubeHi3epTTey YilliH apHaubl ic-canap 6apbicbiHAa OCHaOpPIOK KalaCbIHbIH
3epTTeylli FajbIMJapbIMeH GipJiece aHyapJiap KYKbIFbIH 3€pPTTEI, FbIJIbIMU-MPAKTUKAbIK
TIKipUOe aJMacThIK,. [epMaHus MeMJIEKeTTiHIH, KaHyapJiap/ibl KOpFay aHaFypJibIM MaHbI3/,bl
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eKeH/jiriHe k63 xeTkKi3Aik. bipiHiigeHn, 6y Eypona esnaepixkaHyapJiapabl KopFayFa aJjieKaia
epTepeK KaMKOPJIbIK >kacall 6acTaFraHAbIKTaH KepiHeJi, eKiHlligeH, [epMaHusaa ic xysiHzae
KaHFbIOAC »KaHyapJiap 0K, aJl CUPeK Ke3JleCeTiH »kaHyapJiap OeJrisi 6ip »xepJiepze epekiie
KOpFaJiblll KYTiMIe ve 60J1a/bl.

CoHJiail ak 06y/1 MeMJIeKeTTe )KaHyapJiap KyKbIFbl (Tierrechte) epekiiie KyKbIK casacbl peTiHze
TaHbl1aAbl. Ocblianila, 'epMaHUAHBIH, )XaHyapJapAbl KOpFayfa JlereH eTe MaHbI3/bl KoHe
6alicanibl Ke3Kapachl KeNTereH 3aHAapMeH, YKIMeTTiH aHyapJiapAbl KOpFay cajlacblH/AaFbI
memymi TOCUIIMeH, COHbIMEH KaTap OKIMINLIIK J>XoHe KbUIMBICTBIK >KayallKepuliJik
CaHKLMsJIapbl )KoHe albINNYJI KeJeMi »KOFaphbl JieHrenae Ky3ere acblpblia/bl.

[epMmanua »kaHyapJiapAbl KOpfay OOHBIHIIA OPTYpJi eypomnasblK KOHBEHLUSJIAPAbI
patudukanusaarad. Eki )bl caliblH defiepas/ibl YKiMeT ByHAecTarka ocbl cajafiarbl Karjan
TypaJibl ecen 6epin oTbIpajpbl.

[epmanus KoHctuTynusiceiHblH, 20a-6a6biHa colikec, «CoHJaii-aKk OoJallak, yprak
aJIAbIHAFbI XKayallKepIIiJIiriH ecKepe OTBIPbIN, MeEMJIEKET 3aHHaMa apKblJ/bl YKaHyapJiapAblH,
eMipi MeH TaOUFU HeTi3/lepiH KOpFayFa THic, 3aHFa )KoHe 3/jiJIeTTiJIiIKKe COMKeC, aTKapyLIbLJIbIK,
YKOHE COT iC-9peKeTTepiMeH KoHe MYHbIH, 60pi KOHCTUTYLMAJIBIK KyHe LIeHOepiHze xy3ere
acelpblIabl» AereH HopMma ke3jesiHreH [13]. [epMaHus »KaHyapJapAbl >KaH/bl TipIIiJIiK
veci peTiHze o/1apAblH KYKbIFbIH KOpFayFfa KeniJik 6epir, xkaHyapJiapFa »KayankeplilijikneH
KapayZAbl »Ky3ere acblpy yuwiH KOHCTUTyUMS HOpMaJiapblMeH HaKTbLJIaHFAHAbIFbIHA K63
YKETKI3/IiK.

KopbITBIHABI

[leTenaik 3aHHaMasapAbl CaJbICTBIPMaAJbI-KYKBIKTBIK 3€pTTey, TEOPUAJBIK, 3epTTey/iep
MeH FaJbIMJapAblH, OU-NiKipiH Ta/JKblJlay HOTHXECi KdHe COT Taxkipubeci kepceTKeHJeU
3aHHaMaJlapAblH  KehOip  OJIKbIBIKTAPbIH, KAWIIbLIBIKTAPbIH  aHbIKTAN,  YJTTBIK
3aHHaMaJsIapAbl KeTiJNAIpYy YIIiH YChIHBICTAp peTiHJAe TeMeH/erijield 6ipkaTap 3aHHAMaJbIK,
aKTijiepre e3repicTep MeH TOJIBIKTBIPYJIap €HTi3y/l )KeH KepikK.

1) XasbIKTBI »KaHyapfa i3rijik meH ajaMrepliijiikmeH KapayfFa TopbOuesey »KaHyapFa
»KayalKeplUIJIiKIIeH KapayAbl peTTeyAiH Heri3ri KaruAaTblH Herisre aja oTbeipbinl KPHOKKT
3aHHBIH 21-6a6blHa TOJBIKTbIpYJIap eHridy KaxeT. KaHyap ueci »kaHyap/ibl ycTay Ke3iHJe
oTbOacblH/a KoMeJieTKe ToJIMaFaH 0OajasapblHa, OTOacel MyllesiepiHe MOpaJbJbIK,
3CTeTUKaJbIK, aJaMrepuiiik, MeHipiMAIJIK 9Zen HOpMaJapblH YUpeTy >XoHe KOCbIMIIa
Kayinci3Zik mapasapblH KaMTaMachkl3 eTy THic. Bys1 HopMazaH 6i3 ocblLiaiiua ajamMaap/biH
»KaHyapJiapfa JlereH MeHTaJIUTeTi MeH MiHe3-KYJIKbIHbIH, KaFi/Jalapbl e3repyiHe MyYMKIHJIK
6epe/ii Aemn caHAUMBbI3.

2) XankpiMbI3 «MTTi keTi Ka3blHaHbIH, 6ipi» peTiHJe caHal, yJKeH >KayalKeplliJiKneH
KapafaH, COHZIbIKTaH »XaH/ bl TIpLIiJIIK HeCi peTiHJe KopFalybl THIC.

Kanyapsiapfa TYpMBICTBIK 30pJbIK-30MOBLIBIK KOpCeTy MbICaJbl TaMaKTaH/bIpMay,
KYH acTblHa 6aijian KO0, acipece aybLIJbl XepJiepAe UTTEPAiI Kopa, YH Kalaap/ibl KOpFay
MaKcaTbIH/a Kapaybl peTiH/e NanasaHaabl, KyHi 60Hbl 6akiayaa 60/1ybl MYMKIH, >KaHyap/blH,
TaOUFU KQKETTI/NITiH KaHaFaTTaHAbIpMai/ibl. OKiHilliKe opal OyJ apeKeTTep/i afjlaMmap eMip
TipLIIiriHAe KaJbINThI KaFJal el caHal/ibl.
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KPOKBTK 407-2 6abbiHa 4-TapMaFblHA TOJIBIKThIPYJIap €HTi3y KAaXKET, )KkaHa peJaKiusaa:
«KaHyapfa TYPMBICTBIK 30pJbIK-30MObLIBIK I€H KaTbIre3Jik erep Je OyJ ic-apkeTTe
KbIJIMBICTBIK Ka3aJlaHATbIH ic-apekeT OeJriziepi 6oJsiMaca, KOJIJAHbICTAaFbl HOPMAaHbBIH,
»Ka3achl KOJILAHbLIA/bl, AFHY, )XeKe TyJIFajlapfa OH, Jlaya3bIM/bl alaMapFa -KUbIpMa, 3aH /bl
TYJIFaJIapFa OThbI3 aWJIbIK €CeNTiK KOpCeTKIll MeJIlepiHe aubIIIyJl Ca/lyFa aJiblll KeJesi.

Ocpiakimia, ycbiHbICTapbiMbI3 Kaszakcran Pecny6yinKacbIHBIH, KaHyapJapAbl Kopfay
caJlacblH/IaFbl 3aHHAMAChIH KETIJIAipyre bIKNaJblH TUTI3e/i el CaHAKUMBbI3.

MeMsiekeT KoFaM/Ja KeJIEHCI3 »KaFAaniap OpbIH aJMac YILIiH OChl caJlaZlaFbl XaJbIKapaJibIK,
TeHJleHLUslJlapFa Ha3ap ayJapbhll, eTeNAiK ToKipubeHi eckepe OTbIPbIIN, TUIM/JipEK XyMbIC
iCTeWTiH HOpMaJiap/ibl KaJbIITACTbIPA/bI.

OpTYpJli MeMJIEKETTEP MOJEHU-6PKEHUETTIK JaMyblHAa CYHeHe OTBIPbIIN, >KaHyapJapfra
aJlaMrepuliJliknieH Kapay TypaJibl 3aHHaMaJlapblH 93ipJieli, KabbliJan/ibl, 2)KaHAPTa/lbl )KoHE
’Ky3ere acbipaabl. KebiHece y/ATTBIK 3aHJapbl aj[bIMEH *KaHyapJiapFa KaTbITe3/[iKTiH He
eKeHJiri TyciHaipisie/i, conaH KeliH O0yJ apeKeTKe ThIMbIM CaJIbIHA/lbl K9HE COHbIH/JA »Ka3a
GeJsriyieHeni.

OpKeHUEeTTI MeMJieKeTTepe dJii e KaHyapJiapZAbl KOpFay TypaJibl 3aHHaMaJ/lapbl KaHIla
KbLIAH Oepi KabbligaHFaH. bi3fiH MeMiiekeTTe kaHyapJiapAbl KOpFay KYKbIFbl KYKbIKTbIH,
»KaHa caJlachbl peTiH/e eHill, KaJbIITaChIN KeJiei, JereHMeH KaJbIITaCKaH Jieyre aJi epre, «Keur
Kype Ty3eJsefi» JeMeKIli KaHyapJiapFa »KayallKeplliJiklieH Kapay TypaJibl 3aHHaMaJapzbl
KeTIIJipy MaKcaTbIHA OJIKbLJIBIKTAPbIH KO0 K9He HOPMaHbIH OpbIH/ANYbIH KaZaFrajay MeH
KaMTaMachI3 eTy/i Ke3aeuii.

FeuibiMmu Makana Kasakctan Pecniybsinkachk! FhljIbIM 3koHE KOFapbl 6i71iM MUHUCTPJIITIHIH
FbiibiMu koMUTeTi KapKbliaHAbIpaTblH AP19679495-«KaHyapiapiblH, KYKbIKTBIK PEXHUMIH
perjiaMeHTTey MaceJsieJsiepi: OTAHABIK oHe LIeTesJiK TaXipube» K00acblH icke acbIpy
MaKcaTbIH/1a AAaWbIHAAAbI.

ABTOpJ/1apAbIH, KOCKAH YJIecCi.

KycunoBa B.A. - xaT xabap yuIiH aBTOp, 3epTTey OapbIChbIHAA LIETeNAiK 3aHHaMaJlap/bl
CaJIBICTBIPMaJIbI-KYKbIKTBIK 9/iCTepiH Nal/Aa/IaHblIl, TAJKbLIAY }KoHe HOTUKECIH, KOPbITbIH/bI
TY>KbIPBIMAAPbIH Oep/i.

ConbixaHoBa A.B. - 3epTTey 6apbiCbiH/a Tajifjay KYPrisin TajKbliay *KoHe HOTHXKECIH,
Kipicne 6eJiiMiHe e3iH/iK MiKip 6epAi.

bl6obipain H.B. - 3epTTey OapbiCbiHAA CUHTE3/eY, XKYyWeJiK, KYpbLIbIMABIK 9/iCTEpiH
naujajaHbll, Kipicne, KOpPbITBIHAbI ©3IHJIK TYXKbIPbIM >X9He aHJaTia, KuITI ce3jepiHe
TYCiHiKTepiH 6epai.
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B.A. XKycunosBa, A.B. ConbixaHoBa, H.O. bl6bipaii
L3Eepasulickuil HayuoHa/bHbIU yHUsepcumem umenu JIL.H.I'ymuesa,
?KapazanduHckuli 2ocydapcmeeHHblli yHusepcumem umeHu E.A. Bykemoea
(E-mail: bakyt-enu@yandex.kz, sopyhanova09@mail.ru, ybyray.nursultan@mail.ru)

IOpuanyeckas OTBETCTBEHHOCTD 32 HapylLleHHe 3aKOHOAaTe/IbCTBA 06 OTBETCTBEHHOM
O0OpalleHNH C )KUBOTHBIMU

AHHOTanusA: B cratbe paccMaTpUBAIOTCS aKTyaslbHble BOIMPOCHI, CBSI3aHHbIE C MPHUBJEYEHHEM K
OTBETCTBEHHOCTH 3a JKeCTOKoe ofpallleHue C }KUBOTHBIMU B COBPEMEHHOM Ka3aXCTAaHCKOM mpaBe. B
CBSI3U C 3TUM BO3HUKAET HEOO6XOJUMOCTb MU3y4YeHHs MPaBOHAPYLIEHUH B OTHOIIEHWH XUBOTHBIX, B
YaCTHOCTH HapyllleHHUsl 3aKOHOAATebCTBA 06 OTBETCTBEHHOM 06GpalleHUH C 3KUBOTHBIMU.

[lenb UWccnenoBaHUSA-U3yYeHHE IPABOBOTO peXMMa OOpallleHUsl C KUBOTHBIMM B COBpPEMeHHOU
npaBoBoH cucteMe Pecny6svku KasaxcraH, onpejesieHre BUJOB OTBETCTBEHHOCTH 3a HapylleHHe
3aKOHO/IaTeJbCTBA 06 OTBETCTBEHHOM OOpallleHUH C }KUBOTHBIMHU, IPABOBOM KOHTPOJIb 3a 3alUTON
»KUBOTHOTI'0 OT KECTOKOI'0 00palleHH s, IPeICTaBIeHUE NPe/JIOKEHHUH 0 YIYyYLIEHHUIO 1eHCTBYIOIEr0
3aKOHO/IaTebCTBA 10 06ecevYeH 0 PaB }KUBOTHBIX.

3a/1auu uccae0BaHUs — JJaTh XapaKTEPUCTUKY BU/IOB NIPaBOHAPYIIEeHUH Ha OCHOBE 3apy-0eXHOT0
3aKOHOZATEJNbCTBA U Cy[e6GHOW MPaKTHUKH, PACcCy’KJeHHWH Y4YeHbIX U JaThb COOCTBEHHbIE aBTOpPCKHE
3aKJIIOUeHHUs Ha COBePILEeHCTBOBAHUE JeUCTBYIOIIEr0 3aKOHO/IATE/NbCTRA.

ABTOpBI, HauWHas C aHa/IM3a NMPABOBOTO MOJIOXKEHUS KUBOTHBIX U 3aKaHYMBasi OTHOIEHUEM K
’KUBOTHBIM He TOJIbKO KaK K BelllaM, HO ¥ NMPU3HAHHWEM HX CYLIeCTBAMH, CIIOCOGHBIMU HCHBITHIBATh
CTpajlaHus U 3MONUHU, obOpallaeT BHUMaHHE HA HeEOOXOAMMOCTb YTOYHEHHUSI OTBETCTBEHHOCTH
BJIaZIeJIbIIA YKUBOTHOTO B JJAHHOU cdepe 06IeCTBEHHbIX OTHOIIEHUWH B CaydYae HapylleHUs MPaBUJ
COZlep’KaHUs JOMALIHUX >KUBOTHBIX, BO3MOXKHOT'0 YIPO3bl 6€30MaCHOCTH JPYTHX.

PaznnyHble oTpaciu mnpaBa Pecny6auku KaszaxcTaH mOpoaHa/lM3UpOBaJd OTBETCTBEHHOCTH
3a JKeCTOKoe o6palleHUe C JKUBOTHBIMH, VCTAaHOBJIEHHYI TPaOXJAHCKUM, VrOJOBHBIM U
aIMUHUCTPATUBHBIM IIPABOM.

[IpoBeseHHas paboTa MO3BOJIMJIa aBTOPaM CHOPMY/IMPOBATE PsiJ peKOMEeH AL U 110 1€ CTBYIOILEMY
3aKOHO/IaTeJIbCTBY B 06JIaCTH PETYJIMPOBAHUA TPABOOTHOIIEHHUH C XKUBOTHBIMHU.

KiioueBble cJ/IOBa: *KMBOTHOE, JOMAlllHEe >XUBOTHOE, aJIMUHUCTPATHBHAasi OTBETCT-BEHHOCTD,
yTroJIOBHAsi OTBETCTBEHHOCTD, XKECTOKOe 06pallleHHe C )KUBOTHBIM, IPaXK/JaHCKasi OTBETCTBEHHOCTb.

B. Zhusipova, A. Sopyhanova, N. Ybyray
L3L.N. Gumilyov Eurasian National University,
2Karaganda Buketov University buketov named E.A. Buketov
(E-mail: bakyt-enu@yandex.kz, sopyhanova09@mail.ru, ybyray.nursultan@mail.ru)

Legal liability for violation of the legislation on the Responsible Treatment
of animals

Abstract: The article deals with topical issues related to bringing to justice for animal cruelty in
modern Kazakh law. In this regard, there is a need to study offenses against animals, in particular
violations of legislation on responsible treatment of animals.
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The purpose of the study is to study the legal regime of communication with animals in the modern
legal system of the Republic of Kazakhstan, to determine the types of liability for violation of legislation
on responsible treatment of animals, legal control over the protection of animals from erroneous
manifestations, to prepare proposals to improve the rules and current legislation to ensure the needs of
animals. The objectives of the study are to characterize the types of offenses based on foreign legislation
and judicial practice, the reasoning of scientists and to give their own author's conclusions on improving
the current legislation.

The authors, starting with the analysis of the legal status of animals and ending with the attitude
towards animals not only as things, but also recognizing them as beings capable of experiencing suffering
and emotions, draw attention to the need to clarify the responsibility of the animal owner in this area of
public relations in case of violation of the rules of keeping pets, a possible threat to the safety of others.

Various branches of the law of the Republic of Kazakhstan analyzed the responsibility for animal
cruelty established by civil, criminal and administrative law.

The work carried out as a result allowed the authors to formulate a number of recommendations on
current legislation in the field of regulating the situation when pets violate the rules of handling them.

Keywords: animal, pet, administrative responsibility, criminal responsibility, animal cruelty, civil
responsibility.
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PHTHU 10.77.21 https://doi.org/10.32523/2616-6844-2024-148-3-191-200
Hay4Hada cTaTba

Bubl COy4YaCTHUKOB NPECTYIJIEHUS U 0COGEHHOCTU KBaTUPUKALUU
JAesIHUH MO0 yroJI0BHOMY 3aKOHOAATe/AbCTBY Pecny6iuku Bosirapus

[.P. Typrein6ek’ ', 3.T. AGaykapumoBa' , A.U. P3a6aii’
! Tapasckuli pezuoHaabHbil yHusepcumem umenu M.X. Jlyramu

(E-mail: ‘turgynbek_79@mail.ru, zau-2002@mail.ru, ’toty_r@mail.ru)

AHHOTaMs: B cTaTbe paccMOTpeHbl 0COOEHHOCTH MHCTUTYTA COy4acTHs
o 60/IrapcKoMy 3aKOHOZAATeJbCTBY. B coBpeMeHHON Hayke Mpo6JieMbl COY-
4acTHA ABJAITCA NPeAMeTOM JeTaJbHOr0 U 0GIIMPHOro UccaefoBaHus. Of-
HAaKO II0 IUIMPOKOMY KpYyry BOIIPOCOB HEeT €JIWHCTBA BO MHEHHUHU. ITOT Te3HUC
MO TBEPXK/JAeTCsA TeM, UTO OCHOBHOM IP06JieMOM B onpejie/lIeHUH COydacTHs
SBJIsIeTCA MPo6JieMa JBOMCTBEHHOW MPUPOJbI COy4acTUs KaK JAeWCTBUS KaX-
JIOT0 Y KakK JeUcTBUA Bcex BMecTe. OT 3TOT0 3aBUCUT NMOPALOK U IpeJesibl
IIpUBJIEYEHUSA K YyrOJIOBHOW OTBETCTBEHHOCTH KaK HeNOCPeACTBEHHO HCIOJI-
HUTeJled pecTYIJIeHUs], TaK U TOCOOHUKOB U MOACTpeKaTesel, 3aBUCUT Jie-
ATEeJIbHOCTb NPAaBOOXPAHUTEJIbHBIX OPTaHOB B UX O0pbOe C NpecTyIJIEeHUSIMH,
coBeplLIaeMbIMH B COYYaCTHUH, CIOCOGCTBYET OTAEJEHUI0 ITUX NPeCTyIJIeHUH
OT MUHJWBU/ya/IbHOU NIPECTYIIHOCTH U KaK UTOT YCTAaHOBJIEHUIO 3aKOHHOCTH.

AKTyaZIbHOCTb MCCIe[0BaHUsA 06yCI0BJIeHa TeM, YTO Ha NPOTSKEHUHU J0J1-
roro BpeMeHHM He IpeKpallaeTcs CIop O KaacCuPpUKaLuy COy4acTHUKOB Ipe-
CTYIJIEHUS U [0 CUX NIOP He BblpaboTaHa [0 JaHHOMY BONIPOCY eZjMHas TO4YKa
3peHus1. Bce 3TO nmopozausio nosiBjeHUe HECKOJbKUX KOHIENIUN Kaaccupuka-
[IMM COYYAaCTHUKOB NPECTYIJIEHUS, TAKUX, KaK 06'beKTUBHas, CyO'beKTHBHAsA U
cMeliaHHasd. OlHaKo, HeCMOTPSA Ha HaJIMYMe Pa3/IMYHbIX 10JX0/L0B, 60/IbLINH-
CTBO y4eHbIX CKJIOHSETCS K MBICJ/IH, YTO KJACCUPUIIMPOBATh COY4YaCTHUKOB He-
006X0JMO 110 XapaKTepy U CTeNleH! Y4aCTHs JIML B COBEePILIEHUH IPEeCTYIJIEHUS.
B 3TOM CBAA3M BecbMa I10JIe3HBIM CTAaHOBUTCA U3y4YeHUE B YTOJIOBHO-IIPABOBOH
Teopuu Pecny6inku Bosirapuu MHCTUTYTaA coydyacTus. B jaHHOM cTaTbe npo-
6JieMa coy4acTHs paccMaTpUBaeTCs yepe3 NPU3MY CJI0XKHOW MPecTynHOH Je-
ATEJIBHOCTH, ITIOCKOJIbKY COy4YacTHUe NPOJLO0J/KAeT 0CTaBaTbCA OJHOU U3 CaMbIX
Cepbe3HbIX IP06JIEM IPECTYIIHOCTH, B TOM YHCJIe IOTOMY, UTO B 6OJIbIINHCTBE
cay4yaeB HauboJiee ONacHble NPeCTYNJIEHUS COBEPLIAIOTCA COBMECTHBIMHU yCH-
JIMAMU HECKOJIbKUX JIUL.

KiroueBnble c/10Ba: coydyacTue B NIpeCTYIJIEHUH, UCIIOJHUTE/b, OpraHU3a-
TOp, IOCOOHUK, NOACTPeKaTe /b, COCTAB IPeCTYIJIEeHHU .
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BBeaeHue

Bbi6op AaHHOW TeMbl 0OYC/JOBJIEH HEOOXOAMMOCTbIO YIJIyOJIEHHOTO MOHUMAaHHsS 0CO-
OeHHOCTEW MpPaBONPUMEHUTEJNbHON MNPAKTUKU B pPa3HbIX OPUCAUKLUAX. HW3yyeHue u
COTOCTaBJIEHHE MOAX0/0B K ONpe/ie/IeHHI0 U KBaIMPUKAI[UU COYYaCTHUs B MPECTYIJIEHUSIX B
pa3JIMYHbIX CTPaHaX M03BOJISIET BIIBUTD KaK 001111e YePThl, TAK U ClieliuPUIeCKUe Pa3Inius,
YTO MOXET CINOCOGCTBOBATh COBEPLIEHCTBOBAHWUIO HAIMOHAJbHBIX 3aKOHOJATEJbCTB U
obecreyeHut0 6oJsiee 3pPeKTUBHOTO MpaBoCyusa. B yc/i0BUAX ry10b6anusandu U yCUJIEHUS
MEeX/YHApOJHOT'0 COTPYAHUYECTBA B 00pPb0Ee C MPECTYNMHOCTbIO TAKOU CpPaBHUTE/IbHbIN aHAJIU3
npuobpeTtaeT 0coOyl0 3HAYMMOCTb, TaK KaK OH CIOCOOCTBYyeT rapMOHM3alMU IPaBOBBIX
HOPM U CTAaHJAPTOB, A TAKXKe YJy4IIEeHHUI0 B3aUMO/IECTBUS MeX/y rocylapcTBaMu B chepe
yr0JI0BHOT'O MPaBOCY/US.

CoBeplieHUe NPECTYNJIEHHUS B COyYaCTUU JABYMSs WK 6oJiee JIMLIAMU NPeJICTaBJsIeT 60J1b-
IIyI0 OOIECTBEHHYIO OMACHOCTb MO CPAaBHEHHUIO C COBEPLIEHHWEM TAKOTO >Xe NpeCcTyIJIEeHUS
OIHUM JIH10M. /laHHOEe 06CTOSATENbCTBO 0OYCJOBJIEHO, BO-NIEPBBIX, TEM, YTO B pe3yJsbTaTe
COBMECTHBIX YCUJIMU 00Jsier4yaeTcsl CoOBepllieHHe MPEeCTYIJIEHUs U CO03JaeTcsl BO3MOXXHOCTb
NpUYMHEHHUs OoJibllero yiiepba o61eCTBEHHbIM OTHOLIEHHUSIM. Bo-BTOpbIX, B COBepliIeHUE
NpecTyIJIeHUsI BOBJIEKaeTcsl OoJibllee YWUCJAO JIUL, YTO NPUBOJUT K YBEJUYEHHUIO
KOJIMYEeCTBA MPECTYMHUKOB. B-TpeTbuX, pe3yabTaTbl KPUMHUHOJOTUYECKUX HCCJEeJ0BaHUM
CBU/IETEIbCTBYIOT O MOBBIIIEHUN OOLeCTBEHHOU ONAaCHOCTU NpPeCcTyIJIEHUH, COBEPIIEHHbIX
B COY4aCTHM.

UccnepoBanue npejcTaB/sieT HayuYHbIM MHTEpeC M C TOYKU 3peHUs AudpdepeHLUALUU
yroJIOBHOM OTBETCTBEHHOCTH, IOCKOJIbKY JAaHHas NpobJieMa Ha HAyYHOM YPOBHE BbI3bIBAET
onpeesieHHble IUCKYCCUU B BUZY CBOEU CII0KHOCTH Y HENOJIHOM TeOpeTUYeCKOW pa3paboTKH.
JToMy COCOOCTBYET AMHAMUYHOCTb pecTynHocTU. OHA Bcerja pa3BUBAETCS U He CTOUT Ha
MecCTe, UTO TpebyeT eé fajbHelllero nsydeHus. [AuddepeHyuanus oTBETCTBEHHOCTH KaK
OJiHa U3 33/1a4 nocrtaJsieHa B KoHuennuu npaBoBoy noautruku Kasaxcrana 1o 2030 roga. [1pu
3TOM Ba)KHOe 3HayeHHEe OTJAeTCs «COBEPILEHCTBOBAHUIO YTOJIOBHOTO 3aKOHOJATe/bCTBA U
NPAKTUKH ero NpuMeHeHUs C y4eTOM TPeOOBaHUM MeX/yHapOAHO-MIPAaBOBbIX CTAHAAPTOB B
06J1acTH NpaB 4YeJ0BEKa, MPOTHUBOAENCTBUS MPECTYNHOCTA U 0COOEHHOCTEN HallMOHAJbHOU
NpaBOBOM CHUCTEMbI, COBEPLIEHCTBOBAHWE MEXAaHM3MOB Ha3HAayYe€HUs HaKa3aHUSA MO Yro-
JIOBHBIM NpaBOHapylleHUsAM» [1]. 3To yka3bplBaeT Ha aKTyaJIbHOCTb JAHHOW MPOOJIEMBI U C
IpaKTU4YeCKOM TOYKH 3peHU4.

YrosioBHOe 3aKOHOAATEJbCTBO MHOTMX CTPaH ONpeJesisieT COydacTUe KaK COBMECTHYIO
NPECTYIHYIO [IeATeJbHOCTb, HEe HMEWL[YI0 OPraHU30BaHHOT0 XapakKTepa, TJe K BHUJAM
COy4aCTHUKOB OTHOCHUT UCIIOJIHUTEJIS, NOACTpeKaTesl, 10cOOHNKA. CpaBHUTEJILHO TaKYI0 Ke
MO3UIMI0 3aHUMAET OOJIBIIMHCTBO 3aKoHOAaTenbCcTB (PpaHuus, IcToHus, Benrpus, Poccus,
KazaxcraH, Benapycb, Pymbinus, ®unasangusa, Kanaga). Takag npakThka C/I0XKUJIach U B
Bosarapuu.

YrosoBHbIM KoZekc PB Bonpockl coydacTusi B COBepIleHUH IPeCTYIJIEHUS perJlaMeHTUPYeT
B Il pazzesnie O61el yacTu YrosioBHOro Kojekca. boarapckue ydyeHsle B jinie P. Mapkosa [2],
H. ®unuesa [3], PII. Bragumuposa [4], B. HoToBa [5] MHHCTUTYT cOyYacTHs KAaCCUPUIMPYIOT
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Budul coyuacmHukos npecmyn/eHusl U 0co6eHHOCmU keaaugpukayuu dessHull no y20/108HOMY
3akoHodamesabcmasy Pecnybauku boazapus

Ha «BU/Jbl COyYacTUsA» U «HOpMbI coydyacTUs». [l0 MHEHHIO BUAHOTO CleLHalucTa B 06/1aCTH
6osarapckoro yrosoBHoro mnpaBa H. ®unyeBa, Hanuuue B YK PB uHcTuTyTa coydactus
CNOCOOCTBYEeT MOHUMaHUI «AuddepeHIMallid HOPM B 3aBUCMMOCTH OT UX QYHKIUU U
CIOCOOCTBYeT MHTerpalMM HOPMATHUBHBIX MaTepuasioB B efuHoe Iesoe» [6]. P. Mapkos
CBA3bIBA€T UHCTUTYT COY4YacTUsI C OCHOBHBIMM NMOHSATHUSIMH, KaTETOPUSAMHU M UHCTUTYTaMHU
YyTOJIOBHOI'O NpaBa - 001IMM [NOHATHEM NPeCTYIJIeHUs, TpeJMeTOM NPeCTyIJIeHHs, COCTABOM
NpecTyNJeHUs], TPUUYUHHO-CIEeCTBEHHON CBfA3bI0 M BUHOU [2]. TeopeTuyeckHe acHeKThI
COy4acTHA [O0CTAaTOYHO aKTHBHO M3y4da/lMCb TEOpPETHKAaMHM YTOJIOBHOTO IIpaBa, HO B TO e
BpeMs Hallle UCC/IeJOBaHUE ITI0KA3aJIo, YTO IIPU PaCCMOTPEHUH JaHHOT'0 BOIIPOCA B MX BBIBOJAX
HeT e[JMHCTBA, YTO TaKXXe N0JYepPKUBaeT aKTyaJIbHOCTb 0003Ha4YeHHOW IPO06JIeMBI.

MeToaoJiorusa

HUccnepoBaHue onupaeTcs Ha aHA/IU3 yTOJIOBHO-IIPAaBOBOr0 3aKOHOAaTe/IbCcTBa Pecniy61MKku
Bosrapus, a Takke Ha Tpy[bl HOPUCTOB, NPaBOBEJOB, M3y4YaBIIMX OCHOBBI HMHCTUTYTA
COy4acTHsl B YyrOJIOBHOM IpaBe. ABTOpbI CTaTbU PacCMaTpPUBAIOT UHCTUTYT COy4acTHs, BO-
NepBbIX, KAK CAMOCTOSTENbHYI0 U KOMIIJIEKCHYIO TPO6JiEMY, BO-BTOPBIX, B KOHTEKCTE COCTaBa
NpeCcTyIJIEHUS U UCNOJIb3YIOT 00leHayuHble U ClleljhaibHble OPUJUUYECKHE METO/bI, B TOM
YyycJie CpaBHUTEbHO-IIPAaBOBbIe, METO/, aHA/IM3a U CUHTE3a, MeTO/, 0000611 eHUS.

[naBHBIM pe3yJbTaTOM JAaHHOTO HWCCJAE€0BaHUS CTaJo BbISIBJIEHUE OCOOEHHOCTEeU
MHCTUTYTA COy4YacTHs B OOJITApCKOW YrOJIOBHO-MPABOBOW TEOPUU C LieJbl0 MOHUMaHMUS
MHCTUTYTA COY4YaCTHSl B KOHTEKCTE CBSI3M NOHATUSA NPECTYIJIeHUS, IpeMeTa NPeCcTyIJIeHUs],
COCTaBa MpeCTyIJeHUs, IPUUMHHO-C/IEICTBEHHOW CBS3U U BUHBL.

O6cyxaeHue

CoyyacTue B IPeCTYIIJIEHUH - CJIOKHOE IOHATHE, KOTOpOe UMeeT CBOX0 UCTOPUIO PA3BUTHUA
U TpebyeT 4eTKOro NOHMMAaHHA, KaK oIpeJie/leHUs CaMOro MHCTUTYTa COy4acTHs, TaK U
00bEeKTHUBHBIX U CyObEKTHBHBIX €ro NpU3HAKOB. B mocsenHue rofbl Mbl HabJofaeM He
CHMXKAIOILUKCA YPOBEHb I'PYNIIOBOX NPECTYIIHOCTU. ITO ABJAETCA OAHONU U3 BAXXHBIX IPUYHH,
Tpebymwllell 6osiee 1eTaJlbHOTO PacCMOTPEHUSI BCeX MPABOBbIX UHCTUTYTOB, CBS3aHHBIX C
coy4acTHeM B NPeCTYIJIEHUU JJI IPUHATUA KOHKPETHBIX Mep 10 CHUKEHUIO IPEeCTYIIHOCTH
U 1uddepeH ALY OTBETCTBEHHOCTH COYYaCTHUKOB.

[lo HaweMy MHeHUIO, KaxAas QyHKLHA COy4YaCTHHUKA J0/DKHA 0013aTeJIbHO YYUTHIBAThCH,
HayMHas ¢ KBaJluMUKaLUK, HE3aBUCMMO OT TOrO, SBJSETCA JIM OH HCIOJHUTENEeM
(coucnosiHuTeEIEM), TOACTPEKATENEM, IOCOOHUKOM B IPECTYIJIEHUH.

Yactp 1 cratbu 20 YrosioBHOro kojekca Pecny6suku bBosrapusi coydyacTHUKaMu B
COBEpLIEHUU YMBIIIJIEHHOIO MNPeCcTYIJIeHUs INpPU3HAaeT MCIOJIHUTeJd, MOACTpeKaTe s U
noco6Huka. Ilpy aTom 6Gosrapckoe yroJoBHOe NpaBO COydacTHe XapaKTepU3yeT 4epes
clefyloliue 0COGEHHOCTHU: a) MHOXEeCTBEHHOCTb JIML; 06) MPUYMHHO-C/Ie[CTBEHHAsA CBA3b
MeX/ly oBeJleHMeM KaXK/0ro M3 yYaCTHUKOB M 0OIIUM yroJIOBHBIM pe3y/JbTaTOM; B) O0OLIMH
yMbICeJ1.
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YronoBHbIVMKOAeKCPBHe jJaeT3aKOHO4aTE/IbHOT0ONIpeie/IeHUA TOHATUS COy4aCTH s, 0JHAKO
yroJI0BHO-NIpaBOBasi JOKTPHHA WU 3aKOHOAATeNbCTBO Pecnybsinku bosarapus BbiAensiiOT TpU
BHU/1a COyYaCTHHUKA, TJle KPpUTEPUEM JieJIeHUSI COYYaCTHUKOB NPEeCTYIJIEHUS Ha BUJbI ABJISETCS
XapaKTep U CTelleHb yyacTus. /laHHOe noJioXKeHUe onrcaHo B I1.1 ¢T. 21, KoTopas akeHTUpyeT
BHHMaHHE HAa TOM, YTO BCe COYYaCTHUKHU OTBEYAIOT B IIpeJies1ax COOTBETCTBYOLe HOpMBI. [Ipu
3TOM, Ha Halll B3IVIS1Jl, UCII0JIb30BaHUE KOHCTPYKIMU «XapaKTep U CTeNIeHb y4acTHSI» TOBOPUT O
HOBbIILIEHHOU 06111eCTBEHHOM OMAaCHOCTU NPECTYIJIEHUSI U OTHOCUT COy4YacTHE K OTAr4aloL UM
06CTOATENBCTBAM, YTO MOBBILIAET OTBETCTBEHHOCTb COYYaCTHUKOB NMPECTYIJIEHHUS.

XapakTep coy4acTuMs 3aBUCUT OT BHJA COy4YacTHsd, T.e. OT pOJIM COy4YacTHUKA B
coBeplleHUU IMpecTyiieHuda. CTeneHb ydacTUs olpejessseTcd BKJI3AZOM COy4acTHHKA B
NpeCcTYNHbINA pe3ynbTaT. JInyHble 06CTOSATENBbCTBA, B CUJIY KOTOPBIX 3aKOHOM YBeJIMYHMBaAETCS
WM YMEHbIIAeTCd WJM HUCKJIKYaeTCsd OTBETCTBEHHOCTb OJHOI0 M3 COYYaCTHUKOB, He
YYUTBIBAETCS [JI1 APYTUX COYYACTHHUKOB, Y KOTOPBIX 3T 0OCTOSTENbCTBA OTCYTCTBYIOT (II.
4. cT. 21 YronoBHoro kogekca PB) [7]. Bcs cucTeMa pa3BUTHS HOpMaTUBHOIO PeryJIMPOBaHUS
MHCTHUTYTa COy4YacTHUsl J0/DKHA obecrneduMBaThb BO3MOXKHOCTb CyZaM MaKCHUMaJIbHO TOYHO
YYUTBIBAThb TSHAXKECTb PA3/JIMYHbIX KOJIJIEKTUBHBIX [E€MCTBUM UM Ha3HA4yaTh CIpaBe/JMBOe
HakasaHMe. [loaToMy 3akKoHOJaTesb CO3/J4aeT B OCOOEHHOM 4YacTU YroJIOBHOTO KOJeKca
creyyajbHble I0JI0KEHHUS, KOTOpble IMpeAyCMaTPpUBAKT YCHUJeHUe OTBETCTBEHHOCTHU B
cy4dae COBepIlleHUs] OT/AEeJbHbIX MPECTYIVIEHUN «ABYyMs WU OoJjiee (TpynmnaMu) JUL». ITU
YTOUYHSIOLHe TPeANHCaHUs CO3/Jal0TCSl Ha OCHOBE YKe YCTaHOBJIEHHbBIX, 001IMX MOJIOXKEHUH O
coydactud (cT. 20-22 YK PB).

KoHkpeTusanusa npennucaHui, 3aJ0KEHHbIX B OCHOBe OCOOEHHOW 4YacTH, MO3BOJISIET
no 60JITapCKOMY 3aKOHOJATeJbCTBY peryJupoBaTb OTBETCTBEHHOCTb 3a COBMeCTHO (B
rpylnne Jul) COBeplleHHOoe MmpecTylieHWe. [Ipy 3TOM yrosioBHo-paBoBas [JAOKTpPUHA
JnddepeHpyeT OTBETCTBEHHOCTD JIML C y4€TOM XapaKTepa U CTeleHU Y4acTHUsl KaXK[0ro U3
HUX. 3/1ecb Hab/toaaeTcsl B3auMoierictBue O61ieit 1 OcCo6eHHOM YacTH yroJIOBHOT'O KOJEKCa,
YTO XapaKTEePHO U AJI Ka3aXCTaHCKOI'0 yroJ0BHOIO NPaBa.

YronoBHbIM Kojekc Pecny6siuku Bosirapus, nepeuucsisiss BHAbBI COYYaCTHHUKOB, NEPBbIM
yKa3blBaeT HcHoJHUTeNsA. [lo TpeGoBaHUSAM YroJOBHO-NPAaBOBOM HAayKH, HUCHOJHUTENb
JloJDKeH 00J1aZjlaTh NpU3HAKaMK, XapaKTepPHBbIMU /Il CyObeKTa npectyiieHus. boarapckoe
3aKOHOZaTesJbCTBO B 4. 2 ctaTbU 20 YK Pb ycTanaB/iMBaeT, 4TO «MCNIOJIHUTEJIEM IIPU3HAETCA
JIUL0, IPUHSABLIEe yYacTUe B CaMOM COBeplieHUM mpecTymieHus» [7]. [IlyHKT 2 ctaTbu 20
YK Pecny6suku Bosrapus gaeT JeTasJbHOe oOlpejesieHUe HCIOJHUTE/0 MpPecTyIJIeHUs.
JIuo [OKHO NMPUHATH y4yacTHUe, COBEPIIUTH npecTymieHue. [lo cMbic/y JaHHOW CTaThy,
OT/JIMYUTEJIbHBIM KPUTEPUM — 3TO y4acTHe B UCIOJHEHHWM [eWCTBUM, NpefyCMOTPEHHbIX
3akoHOM. [Ipu 3TOM 6GoJsirapckoe 3aKOHOAATEJNbCTBO, KaK U Ka3axCTAHCKOE, CTPEMUTCH K
JuddepeHIMALMN OTBETCTBEHHOCTH, ONMCAB 3TO B 1.1 CT. 21, 4TO BCe COy4aCTHUKU MOAJIEXKAT
HaKa3aHUIO.

BeccrnopHo, 6€3 HaJlu4usl UCIIOJHUTEJISI OTBETCTBEHHOCTD JPYyTUX COYYaCTHUKOB HE MOXKET
BO3HUKHYTB. [Ipr 3TOM, KOTZ1a COCTaBOM NIPECTYIJIEHUS IPeyCMOTPEHO, YTO OHO COBEPLIAETCH
crelUaJbHbIM CyObeKTOM, BUHOBHBIM [JIOJPKHO OBITh JIMLO, 3aHUMalollee CIeluaJbHOe
JIOJDKHOCTHOE WJIM 3aKOHOJAATEeJbHO yperyJdpoBaHHOe TMoJiokeHHe. (OcoGeHHOCThIO
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YyTrOJIOBHOI'0 3aKOHOZaTebcTBa Pecny6sinku Bosrapus siBsisieTcs Haiuvue 4.12 cratbu 93,
r/le yKa3aHo, YTO MpecTyIJIeHHe COBepUIaeTCsl «JBYyMs WK 6GoJiee JUMLAMU», €CIK B CAMOM
COBepILIEHHH YYaCTBOBAJIH, [10 KpalHel Mepe, Ba UeJIOBEKA, YTO sIBJIsieTCs HanboJiee KpaTKOU
dbopMoli onrMcaHUs PeCTyNJIeHHUS.

[Ipy 3TOM Tak e, KAK M Ka3aXCTAaHCKOe YyroJIOBHOEe MpaBO, pa3/in4yaeT HCIOJHUTEJs
u coucnonHutens. Kak cnpaBegnuBo 3ametrusn P BinaguMupoB, «HemocpejCTBEHHO
WCIIOJIHUTE/IEM fBJISIETCA JIMIO, y4YacTBOBaBIllee B COBEpPIIEHUWU OOIIEro yroJOBHOrO
JlesTHUSI WK KOHKpeTHOro cijy4vas. COMCHOJIHUTENbCTBO - BU/J[ COY4YacTHs, IPU KOTOPOM
HeNoCpe/ICTBEHHOE COBepILIeHHE NMPECTYIJIEHUS OCYIeCTBIASAETCA ABYMS WM 6oJiee JIML[aMU
(o6 bexkTHBHAsA CTOPOHA), C CYObeKTUBHOW CTOPOHBbI TpebyeTcs 06llee HaMepeHUe (psAMoe
WU KOCBeHHOoe)» [8]. BUHOBHBIM [Ao/KeH 06J1a/laTh COOTBETCTBYIOIIMM CHelMalbHbIM
Ka4yeCcTBOM, eCJIU 3TOr0 TpebyeT COCTaB NPeCTyIJIeHHUs.

Crenyromyi BUJL COydaCTHUKA - OpraHusaTtop. bosrapckoe 3akoHOAaTe/IbCTBO B cTaThe 21
YK Pb npsiMo He yka3biBaeT opraHu3daTopa. OJHaKo 3TO He TOBOPHUT O TOM, UYTO KaK COy4YaCTHHUK
OpraHu3aTop OTCYyTCTByeT. Ha camoM fiesie nedpuHULIMS «OpraHU3aTOP» B YTOJIOBHOM IpaBe
BoJsirapuu npuUCyTCTByeT 4yepe3 NpUMeHeHHWEe KOHCTPYKLHUH «OpraHU3yeT WJIM PYKOBOAUT
TPYNION», «YYaCTHUK TAKOW TpPYyNIIbI», «COBepLIeHUEe AesdHUW OPraHW30BaHHOU TPYINIION»,
«BOOPYKeHHas rpymnna» v T.j.

[lopcTpekaTesib - 3TO CAeAYKIUNA BUJ cOoydacTUs. bosrapckoe 3aKOHOAATENbCTBO B Y.
3 crateu 20 YK PB ycraHaB/MBaeT, 4TO MOACTpPeEKaTeJieM fBJAETCA TOT, KTO YMBILIJIEHHO
CKJIOHWJI IPYTO€ JIM10 K COBEPIIEHU IO TPECTYIJIEHUS U/ UJIH OKa3aJl COJIEMCTBUE HCIIOJTHUTEJIO.
CKJIOHUMJI PYTOTO K COBEPLIEHUI0 IPECTYIJIEHUS, 3HAYUT MOTUBHUPOBAJI CBOUMHU JeUCTBUAMHU
JIpyroro K coBepileHUo npecTymieHus. CyaebHas npakTrHka bosirapuu ykasblBaeT, YTO Takoe
JIMLO MOXKHO CYMTATh «MHUIIMAaTOPOM MpecTyIieHUsI». bolrapckue TeopeTUKHU YTroJIOBHOTO
npaBa CYMTAKOT, YTO MOACTPEKATEJbCTBO BBICTyMaeT Kak ¢opmMa (GU3UYECKOTO HJIU
VMHTEJIJIEKTYaJbHOTO YYaCTUS B IPECTYIJIEHUU U UTPAEeT PeLIalolLylo POJib B €r0o COBEPLIEHUHU
yepe3 co3/laHue JiJis1 Hero yca0BUM. O6'beKTUBHAsA CTOPOHA MOJACTPEKaTe/bCTBA BbhIpaXkeHa
B TOM, YTO 3Ta JeSTeJbHOCTb CIOCOOCTBYET COBEPLIEHUIO MPECTYIJIEeHUsA. ITO COAEUCTBUE
MOXKET OCYIIeCTBJISATHCS MMEHHO Yepe3 yKa3aHHbIEe B3aKOHE GOPMbI KAK COBEThI, pa3’bsICHEHUS,
obellaHus, MIOMOIlb, YCTPAaHEHHE NPENATCTBUN, IPHUBJIEYEHHUE JIEHEXKHbIX CPE/CTB.

[IocOGHUK - TPaJUIMOHHO MeHee OMaCHbIA M3 COYyYaCTHUKOB. [0 MHEHUIO MHOTHX
vcciefjoBaTesied, ero AelcTBUA 0O0Jibllle MOMOralT COBEPUIMTh NMPECTYIJIeHHWE, OHU MeHee
AKTHUBHbI, UeM JIENCTBUS JIPYTHUX COy4aCTHUKOB. [I[paKTHKa MOKa3bIBAET, YTO 0J151 TOCOOHUKOB
B 00LeM KOJMYeCcTBe COYYaCTHHUKOB HeBesukKa. 06 3TOM TrOBOPAT COOTBETCTBYHOLIHE
ucciaenoBaHus. CipaBeiJIMBbIM B JJAaHHOM KOHTEKCTE SIBJISIETCS 3aMeYyaHue, YTO OCOOHUK He
OCYLeCTBJIIeT UCMIOJIHUTEJBHOTO JIeMCTBUSA B NPECTYIJIEHUH, a COAEUCTBYET UCIOJTHUTEIIO
(MCTIOJIHUTENSIM) B UX AE€ATENbHOCTH.

3ak/iloueHue

TakuM 06pa3oM, NpoBeZeHHbIM aHAJIU3 UHCTUTYTa COYy4acTUs B 6OJIrapCKOM YroJIOBHOM
3aKOHO/aTeJIbCTBe MO03BOJIAET CAeJAaTh BbIBOJ, O €ro yCTOMYMBOM XapaKTepe, YTO FOBOPUT
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0 CTeneHU pa3paboOTaHHOCTU yroJIOBHO-NPABOBOU JOKTPHHBI, KOTOpPasl SIBJISETCSA OAHUM U3
HauboJiee CJI0XKHBIX U HEOOXOAMMBIX MHCTUTYTOB /i1 KOHKpeTHU3auuu U audpdepeHManiu
OTBETCTBEHHOCTH 3a YyrOJIOBHbIE IIPAaBOHAPYLIEHHUA.

CpaBHUTe/IbHBIM aHAJIU3 JaeT OCHOBAHUA Jid CJeAy0IIuX BbIBOZOB. [loHATHE coydacTus,
110 CYTH, OAMHAKOBOE KaK B KaszaxcTaHe, Tak U B boJsirapyu. Yros0BHbIE OPUCAUKLIUU €JUHbI
Y [0CJIe[0BaTeJIbHbl B TOM CMBbICJIE, YTO 3TO COBMECTHas (CorJlacoBaHHasi) U yMbIULJIeHHAs
JlesITeJIbHOCTb JIBYX WU OoJiee JIMI, MO OCYLIECTBJIEHUIO OJJHOO WM TOTO K€ YMBIIIJIEHHOTO
npecTymieHusa. B TO e BpeMsA HHCTUTYT COy4acTHUSl MeXAy JABYMS CTpaHaMM HUMeeT
pas3/IMYHbIA NOAX0A B KaaccMupuKaLUMy BUJIOB coOy4yacTHs. B 60/rapckoM 3aKOHOAATEIbCTBE
3TO: WCHOJIHUTEJb, NMOACTpeKaTeJb U MOCOOHHWKH, B Ka3axXxCTAHCKOM 3TO: HCIOJHUTEJb,
OpraHMU3aTop, MOACTpeKaTesJb U MOCOOGHUK. HecMOTpss Ha pasHHULy B NOAX0JaX, B 060UX
caydasix GyHKLIMS MHCTUTYTA COy4YacTHUs 3aKJ/II0YaeTCs B PeryJIMpOBaHUM OTBETCTBEHHOCTHU
3a COBMECTHOE COBepllIeHH’e NPeCcTyIJIEeHUH.

Bosirapckoe 3aKOHOZATEe/NbCTBO KaK OJWH W3 KOHLENTYa/bHbIX MOJIOXKEHUH pedopM
B YroJIOBHOM 3aKOHOJAATeJbCTBE B MOC/AeJHee BpeMs MNpuJaeT O0JiblIOe 3HaYeHHUe
AuddepeHMAalUM  OTBETCTBEHHOCTU YYaCTHUKOB MpPECTyIUIEHUS, U Jaxe OOJblIE,
paccMaTpUBaeT ee KaK3a/4a4y yroJlOBHOM NOJIMTUKY B chepe npaBoTBOpYecTBa. [IpakTHyeckyto
peasM3alUI0 [JAaHHbIM Te3WC HAXOAUT B CJAeAyHLIeM: BO-IIEPBbIX, B YIOJIOBHOM KOJeKce
BbI/IEJISIIOTCS pa3Hble GOpPMbl MPECTYNHOTO NMOBEJEHHUS, T.e. pa3Hble BU/bI MpPeECTYIJIeHUs
(ocHOBHBIE TpPYIINbI) U T€ BAPUAHTDI JAHHOT0 NpecTyIieHUs (KBa/lnPUKALMOHHBIE TPYIIIbI),
KOTOpble TpPeOYIT O0CO60M YroJIOBHOM OTBETCTBEHHOCTU. [JIaBHBIA OTJIMYHTESbHbIU
KpPUTEPUH - CTeNleHb TSXKECTH, 001eCTBEHHAs OMACHOCTb U MOpaJibHas NPeJ0CyAUTENTbHOCTb
noBezieHus1. Bropoe - 3To Kki1accuduKkaluus pa3/IMyHbIX TUIIOB IPECTYIHUKOB U OIpe/iesieHre
MX COLMAJIbHbIX XapaKTEPUCTHUK, OT KOTOPbIX 3aBUCUT TsKeCTb (CTeleHb) YroJIOBHOU
OTBETCTBEHHOCTHU. B-TpeThuX, 171 onpeseeHU HAKa3aHWU 3a pa3/IMYHble BU/bI IPOCTYIIKOB
- KaXKJi0e HaKa3zaHue JJOJXKHO COOTBETCTBOBATb TSHAXKECTU IpecTylyieHUd. [[oMUMOo TaxecTH
NpecTyMJeHUsl U JJUYHOCTH MPaBOHApPYyIIUTEJsA, 60Jrapckoe 3aKOHOAATeAbCTBO UCIOJIb3YyeT
elle OJWH JIONOJHUTEJNbHbIA KpUTepun AuddepeHIHALUN YrOJOBHOW OTBETCTBEHHOCTHU
- Llesib Hakas3aHu4d. [Ipu 3ToM, M0 MHEHUIO aBTOPOB, «kHAaKa3aHUe - He TOJIbKO CIIpaBeAJIMBOe
BO3Me3/iMe 3a COessHHOE NPeCTyIlJIeHHWe, HO TaKXe U CPeCTBO AOCTHXKEHUS Ollpe/iesIeHHbIX
eJsiell 3aKOHa». ITH L|eJIM U3JI0KeHbI B CT. 36 YrosoBHOro Kojekca Pecny6sinku Bosarapus.
Korpa3akoHozaTeJ b yCTaHABIMBAaeT KOHKPETHOE HaKa3aHKe 3a [IPeCTyIlJIEHUE, OH YU ThIBaeT
oblMe MPUHLUIBI C OCOOEHHOCTAMHM KOHKpeTHoro ciaydas. [Ipu 3ToM, ycTaHaB/uBas
HWXHUM [IpeJies] HaKa3aHU4, 3aKOHOJATeJb MOXKET [NOUTH HUKe MUHUMYMa, OollpeJiesisieMoro
00'beKTHUBHOM TS>KECTbIO IPECTYIJIEHHUS, YTOObI UCII0JIb30BAaTh CMATYaloliee 06CTOSATENbCTBO
KaK CpeJiCTBO JOCTHXKEHUS TOM WM MHOW KOHKPETHOM Lesu (HanpuMep, AJis MOOLPEHUS
NIO3UTHMBHOIO TOBEJEHUA NPECTYIHUKA I10CJIe COBEPLIEHUS IPEeCTYIJIEHUA WU IPEeLOCTaBUTD
CYZAy BO3MOXKHOCTb Y4eCTb KpalHe HU3KYI0 00111eCTBEHHY0 OIaCHOCTb IMYHOCTH NPEeCTYTHUKA
U p.).

JAuddepeHyanus OTBETCTBEHHOCTH YYaCTHUKOB NPECTYIIJIEHUS BbICTYNAeT KaK CJI0XKHbIN
3JIeMEeHT, KOTOPbIM TpebyeT OT 3aKOHO/AaTeJis c/e[j0BaTh IPUHIIMIIAM KaK YTOJIOBHOIO N1PaBa,
TaK U YTOJIOBHOM MOJIMTUKH, IOCKOJbKY MbI HAabJIl0ZjlaeM, UTO B YTOJIOBHOM KoZiekce bosirapuu

196 N23(148)/ 2024 JLH. ['ymunes amoindarel Eypaszus yammuoik yHueepcumeminiy XABAPILBICHI.

KyKblK cepusicol
ISSN: 2616-6844. elSSN: 2663-1318



Budul coyuacmHukos npecmyn/eHusl U 0co6eHHOCmU keaaugpukayuu dessHull no y20/108HOMY
3akoHodamesabcmasy Pecnybauku boazapus

JuddepeHIpalUs OTBETCTBEHHOCTH He BCErJla HOCUT MOCJe/JoBaTebHbIM xapakTep. Hamu
HabJ1I0/leHUS T0Ka3bIBAlOT, YTO TaKas AUCIponopLys HabaofaeTcs B chepe audpdepeHManiu
yroJIOBHOM OTBETCTBEHHOCTH IOCPEACTBOM KBaJUPUUUPYIOUIMX MPU3HAKOB COCTaBa
NpecTyIJIEHUSI U UCIOJb30BaHUs caHKUUU. Hepeako Hab/1101al0TCA HECOOTBETCTBUS MEXKY
CaHKIIMSIMH 3a OT/eJIbHbIE MTO/|BHUbI OJTHOTO NPECTYIJIEHUS: OCHOBHOMW, KBATUPUIIUPOBAHHBIH,
0c000 KBa/MPHUIIMPOBAHHBIA COCTaBbl, KOTJA CAHKLMU 3aBbllI€Hbl, a 3TO MNPUBOAUT K
HapyLIeHUIO TPUHIIMIIA paBEHCTBA FPaXKJaH Nepes 3aKOHOM 3a aHaJIOTUYHbIe TPECTYIJIeHHUS.
[IpuHuun auddepeHUaLUNA YrOJOBHOW OTBETCTBEHHOCTHM TECHO CBfI3aH C NPUHILIUMIIOM
CIpaBeJJIMBOCTU HaKa3aHUS U ero COpa3MePHOCTH COBEPLIEHHOMY MPeCTyieHu0. [loaTomy,
Ha B3IJISlJl aBTOPOB JJAaHHOTO MCCJIe[JOBaHUs, COBpEMeHHasl yroJIoBHas MOJUTHUKA U YTOJIOBHOE
NPaBO JI0/DKHBI ONPeJIeIUTh PAHUIlbl, KPUTEPUH, CpeAcTBa AuddepeHMaLlMU U KOHKPETHbIE
pekoMeHJauuu o GopMyJIMPOBAHUIO 3TUX CPEJCTB B 3aKOHAX.
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KBUIMBICKA cbIOaiiiac KaTbICYJbIH TYpJiepi xa9He bosirapus Pecny6/IMKacbIHBIH KbIIMBICTBIK,
3aHHaMachl 60MBIHIIA iC-apeKeTTepAi capajiayAblH epeKieiKTepi

Anparna: Makanajga OGoJsirapyus 3aHHaMachl 6oWbIHIIA cblGailijlac KAaTbICy WHTUTYTBIHbIH,
epeKIlesiKkTepi KapaCThIPbLIFAH. 3aMaHayH FbUIbIMJIA ChI0Alac KaTbICy MaceJsesiepi ayKbIM/bl
’KOHe >KeTe 3epTTeyiH MoHi 60JiblN Tabblaajbl. Anailfia, cypakTapAblH ayKbIM/bl ascbl OONbIHIIA
Ke3KapacTap/a 6ipi3aiiik xoK. ByJ1 TYKbIpbIM cblbaiac KaTbICy TYCIHITiH aHbIKTayJaFbl Herisri MaceJie
9p06ip KaTbICYIIBIHBIH, XK9He 6GapJblK KaTbICYIIbLJIAP/AbIH, 9pPeKeTi peTiHJeri chibaljac KaTbICYIbIH
eKi>KaKTbl TaOUFAaTbIMEH Jle 6eKTinie/i. /Iayl ocblFaH KbLJIMBICThI TiKesiel opblHAAYIIbLIAp MEH aijan
CaJIyIIbIHbI, KOMEKTeCylIijiep/li KbIIMBICTBIK, KayanThIJIbIKKA TaPTYAbIH TOPTiOI MeH meKTepi Toyeaai
60JIBIN KeJsieJli, COHBIMEH KaTap Chlbailslac KaTbICyMeH »KacajfaH KbLJIMbICTApAbl 63Te Jlapa »KacajafaH
KbLJIMBICTAp/IaH aXKbIPATYFa bIKIAJ €Te OThIPHIM, KbIJIMBICTBIIBIKIIEH Kypecy 60MbIHIIA KYKbIK KOPFay
OpraHAapbIHbIH KbI3METI Jie koHe 3aHbLJIBIKThI OpHaTy/la Cbl6aiIac KaThICYAbIH TaOUFATbIH JYPhIC
aHBIKTayJaH TayeJs/ii 60JIbIN Kese/i.

3epTTeyAiH 63eKTiJiri y3aK yaKbIT O0HbIH/A KbIJIMBICKA ChI0ANW/IAC KAThICYIIbLIAP/bIH CapalaHybl
TypaJibl MiKip-TajacTapAblH ToJlacTaMaybl >X9He TUICTi Macesie GOUbIHIIA OGipbIHFal KO3KapacThlH,
KaJIBIIITAaCThIPbIJIMAybIMEH TYCiHAipisieAi. MyHBIH 6apJibIFbl KbIJIMBICKA CbI6AJIAC KAThICYIIBLIAP/bI
capaJiayiblH 00beKTHUBTI, CyObeKTHBTI »KoHe apasiac JiereH GipHellle TYKbIPbIMAAPbIHbIH, KAJbIITACybIHA
Heri3 60s1/bl. /lereHMeH, 9pKWJIbl YCTaHbIMAAPAbIH, 6ap 60JyblHa KapaMacTaH, FaJabIMAAP/bIH 6acblM
KOIIiTiri ceibaiiac KaTbICyIIbLIAp/Abl 0JAP/IbIH, KbIJIMBICKA KAaTBICYbIHBIH CHIIAThl MEH JleHTreHiHe
Tayes[ii capajiay KaKeTTiniriH Herizgeyze. OcblfaH 6alsiaHbICThl Bosrapus Pecny6/iMKachIHbIH,
KBbLJIMBICTBIK, KYKbIK, TEOPUSACBIH/AFbI ChIOAMIAC KATBICY HHCTUTYTBIH 3€p/lJiey aca MaHbI3/Abl 6OJIbII
Tabbl1aAbl. THicTi MaKanaZa cblibailjiac KaTbICy MaceJseci KypAesi KbIIMBICTHIK ic-dopeKeT MpHU3Machl
apKbLIbl KApaCThIPbLIAALI, ceb6ebi chibaiiac KaThICy KbIJIMBICTBIIBIKTBIH aca KypAeJi MacesesiepiHiy
6ipi 6osiblll KaJsia Gepy/le, 6UTKEHI aHaFypJIbIM KaylTi KbLJIMbICTAp OGipHellle TyJFaJapAblH 6ipJecKkeH
ic-apekeTTepiMeH XKacanajbl.

Ty#iH ce3aep: KbLIMbBICKA Cblbailslac KaTbhICy, OPbIHJAYILIbI, YHBIMAACTBIPYLIbI, aiijjan caJyllbl,
KOMEeKTeCyIlli, KblJIMBIC KypaMBbl.

Z.Abdukarimova?, G. Turgynbek?, A. Rzabay*
IM.Kh. Dulaty Taraz Regional University
(E-mail: ‘turgynbek_79@mail.ru, ?zau-2002@mail.ru, 3toty_r@mail.ru)

Types of accomplices to the crime and features of the qualification of acts under the criminal
legislation of the Republic of Bulgaria

Abstract: The article discusses the features of the institution of complicity under Bulgarian law. In
modern science, the problems of complicity are the subject of detailed and extensive research. However,
there is no consensus on a wide range of issues. This thesis is also confirmed by the fact that the main
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Budul coyuacmHukos npecmyn/eHusl U 0co6eHHOCmU keaaugpukayuu dessHull no y20/108HOMY
3akoHodamesabcmasy Pecnybauku boazapus

problem in defining complicity is the problem of the dual nature of complicity as the actions of each
and as the actions of all together. The procedure and limits of bringing to criminal responsibility both
directly the perpetrators of the crime and the accomplices and instigators depend on this, the activity of
law enforcement agencies in their fight against crimes committed in complicity depends, contributes to
the separation of these crimes from individual crime and, as a result, the establishment of legality.

The relevance of the study is due to the fact that for a long time the dispute about the classification
of accomplices in a crime has not ceased and a unified point of view on this issue has not yet been
developed. All this gave rise to the emergence of several concepts of classifying accomplices in a crime
such as objective, subjective and mixed. However, despite the existence of different approaches, most
scientists are inclined to think that it is necessary to classify accomplices by the nature and degree
of participation of persons in the commission of a crime. In this regard, it is very useful to study the
institution of complicity in the criminal-legal theory of the Republic of Bulgaria. In this article, the
problem of complicity is considered through the prism of complex criminal activity, since complicity
continues to be one of the most serious problems of crime, including because in most cases the most
dangerous crimes are committed by the joint efforts of several persons.

Keywords: complicity in a crime, perpetrator, organizer, accomplice, instigator, corpus delicti.
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Powers of the Personal Data Protection Authority in Europe and
Kazakhstan: comparative analysis, recommendations for improving
the activities of the Kazakhstani Personal Data Protection Authority
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Abstract: The progressive development of digital technologies has penetrated
all spheres of human activity, society, business, and the state. The constant
development of digital technologies entails risks and threats to human rights
and freedoms, honour and dignity, and well-being. States, as guarantors and
defenders of human rights and the right to the protection of personal data, are
improving legislation and the activities of executive bodies. European legislation
emphasises the vital role of personal data protection authorities (DPA). At the
legislative level, the General Data Protection Regulation (GDPR) obliges DPAs to
raise public awareness and provide advice and guidance on personal data law
and its uniform application.

This article examines the powers of European and Kazakhstani DPAs. We will
look at European legislation on the functions of DPA. Next, we will demonstrate
the Estonian experience and look at the activities of the Kazakhstani DPA. We
conclude that it is necessary to allocate DPA in Kazakhstan to an independent,
separately existing executive body specialising exclusively in protecting personal
data with highly qualified personnel and empower it with additional functions.
Strengthening the role of the Kazakhstan DPA will contribute to more effective
and improved protection of the right to personal data protection.

Keywords: data protection authority, supervisory authority, personal data
protection, GDPR, DPA, functions of authorised body.
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Introduction

In Kazakhstan, as throughout the world, personal data protection is becoming increasingly
important. In implementing the constitutional right to the protection of personal data, a vital
role lies within the state and its positive obligations to ensure and implement the right to
respect private life and personal data protection. In particular, the state’s legislative, executive
and judicial bodies play a crucial role in this issue.

The International Covenant on Civil and Political Rights, a part of the UN Universal Declaration
of Human Rights 1948, is a testament to the long-standing international obligations. Article
17 establishes the human right not to be subjected to arbitrary or unlawful interference in
personal and family life, to the inviolability of home and secrecy of correspondence [1]. The
implementation of these obligations in national legislation is not just a matter of choice, but
a paramount role in protecting rights and freedoms; ‘this is the alpha and omega of human
rights’ [2]. Despite ratifying the International Covenant in 2005, it has taken almost 20 years for
Kazakhstan to implement in national legislation the obligation to ensure the fundamental right
to respect private life, including the protection of personal data [3].

Kazakhstan adopted a particular Law, “On Personal Data and Their Protection,” on May 25,
2013, and amended it many times [4]. Only in 2020, similar to many countries, did an authorised
body for personal data protection appear in Kazakhstan. More precisely, the state has determined
which government body will be authorised to protect personal data [5]. The Ministry of Digital
Development and Aerospace Industry (the Digital Ministry), which existed at that time, was
vested with the functions of an authorised body for the protection of personal data by the Law
of the Republic of Kazakhstan dated June 25, 2020, “On amendments and additions to certain
legislative acts of the Republic of Kazakhstan on the regulation of digital technologies” [6].

The rapid advancement of information and communication technologies has brought to the
forefront the issue of protecting personal data, increasing the legal literacy of individuals, and
preventing violations. In this context, the importance of an independent supervisory authority
for protecting personal data, with its powers enshrined in legislation, is growing. However,
we must ask ourselves, does the Kazakh authorised body for personal data protection, as it
currently exists within a multi-sectoral ministry, align with modern pro-European trends in
global regulation of personal data protection? Are its powers effective enough to safeguard data
subjects effectively?

The authors of this article have already considered the problems of legislative regulation of
the protection of personal data, which mainly come down to unclear, incomplete and inconsistent
legislation, unclear interpretation of regulations and their ineffective implementation. However,
the problems of personal data protection still need to be studied in Kazakh legal science.
Moreover, in Kazakhstan, there are practically no studies on the problems of body functioning
for the protection of personal data. This article aims to consider the activities and functions of
the particular executive body of Kazakhstan, the authorised body for the protection of personal
data of the Republic of Kazakhstan, which is the Digital Ministry. The authors will consider the
supervisory authority's importance and role in protecting personal data in Europe and compare
the competencies of European authorities and the Kazakhstani Digital Ministry.
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Materials and methods

General scientific, general and specific research methods were used to prepare the study. The
norms of the Kazakh law on protecting personal data and the European legislation on protecting
personal data were studied, compared and analyzed. A functional analysis of the powers of
the Kazakh and European authorities to protect personal data was carried out. A regulatory
comparison shows differences in the Kazakh and European approaches to the designation
and content of the functions of the authorised body for the protection of personal data. The
discovered differences in the powers of a special government body indicate insufficient and
weak protection of personal data subjects in Kazakhstan, a lack of approaches to increase
awareness and legal literacy, and a lack of mechanisms to prevent and counter the arbitrariness
of controllers, data operators and third parties. The weak role of the data protection authority
creates the preconditions for the use of personal information by unscrupulous persons to the
detriment of the individual, his interests and property.

Discussion

The rights protection system includes normative and organizational elements to eliminate or
reduce human rights violations [7]. The state function of protecting human rights and freedoms,
or the law enforcement function, is implemented ‘in the targeted, organizing and regulatory
influence of the state’ [8]. Theorists are unanimous that the practical activities of the state have
an organizing essence and are filled with organizational content expressed in the organization
of the state apparatus and its activities.

The government system is structured around three branches, namely the legislative, executive,
and judicial. While the legislative body's role in crafting quality laws is paramount, the executive
branch's significance in the government system is equally profound. The executive system's
actions in implementing and enforcing the law, and its adherence to it, significantly influence
the occurrence of rights and interests’ violations and the resulting harm. The law enforcement
function of executive state bodies is confined to the sectoral sphere of regulation [8]. However,
their activities, including the implementation of regulations, prevention of violations, and
mitigation of negative consequences for human rights, are a vital state function and task in all
domains.

The executive body's functioning is based on the law, which specifies the subject, scope of
activity, and range of the state body's powers, rights, and responsibilities. Let us consider the
provisions of European and Kazakh legislation on the functions of the authorised government
body in personal data protection.

Provisions of European legislation

The legislative regulation of personal data protection in Europe is not a mere suggestion but
a mandate. It requires the presence of an authorised body that plays a pivotal role in promoting
the application and execution of the law, as well as the implementation and observance of human
rights. Since 1981, the Convention for the Protection of Individuals with regard to Automatic
Processing of Personal Data (Convention 108) has made this clear by requiring each signatory
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state to have such a body in the field of personal data protection [9]. Convention 108 (Article
13) further defined the responsibilities of this body, which include raising public awareness of
the rights of data subjects, the responsibilities of data controllers and processors, and advising
on legislative and administrative measures for data processing. Article 15 of the Modernised
Convention 108+ reiterates the importance of this body by requiring it to ensure compliance
with the provisions of the Convention [10].

Convention 108, as a binding international instrument, formed the basis of the European
Directive 95/46, which was replaced by the European Regulation 2016 [11, 12]. Directive 95/46
of 1995 and the GDPR that replaced it require each EU member state to have an independent
supervisory authority to protect personal data. The presence of such a body was a prerequisite
for ensuring adequate protection of personal data in other countries, which is ‘essentially
equivalent to that guaranteed by the EU legal order’ [13]. The absence of a supervisory authority
to protect personal data in a third country could hinder international trade with European
countries.

The GDPR provides an entire Chapter VI of 9 articles devoted to the issues of creation, security
and competence of the supervisory authority [12].

Articles 53 and 54 of the Regulation lay down the guidelines for establishing a supervisory
authority, including the general requirements for the procedures for appointing its members.
These requirements encompass their qualifications, experience, and skills in the field of personal
data protection.

The GDPR provides oversight tasks for authorities, such as monitoring and enforcing
compliance with the Regulation, raising public awareness on data protection issues and
communications, addressing the data subjects’ complaints, and reviewing questions regarding
the application of the Regulation. The wide range of the powers to protect personal data
‘provides the necessary means to fulfil its duties” [13]. The Regulation classifies the competence
of the supervisory authority “into three main groups: investigation powers (e.g. to request and
access information on-premises, carry out data protection checks, notify suspected breaches);
corrective powers (including issuing warnings and reprimands, ordering adjustments to the
data subject’s request, imposing restrictions, imposing a ban on negotiations or imposing
an administrative fine); as well as authorisation and advisory powers (for example, to issue
opinions, issue certificates or take certain decisions)’ [14].

Investigative and corrective powers are inherent in most government bodies. However,
against their background, the advisory powers of the DPA stand out, which are aimed at the
correct interpretation and implementation of legislation on protecting personal data and
preventing violations. In particular, in European countries, the DPA issues guidelines and
clarifications for operators and controllers on the uniform and consistent interpretation and
application of regulations protecting personal data. Western scholars note that DPAs are ‘at
the forefront of monitoring compliance and enforcement of legislation; their guidance and
explanations [of legislation] are most relevant for companies seeking to ensure compliance
with legal requirements’ [15]. As part of their advisory function, the authorised bodies for the
protection of personal data raise public awareness about the protection of personal data. Some
European DPAs conduct training, including special training for specific audiences or areas, such
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as researchers [16]. DPAs are also authorised to approve and agree on the rules of conduct
of associations and the rules for the cross-border transfer of personal data of controllers and
data operators. Indonesian authors consider the role of the DPA in raising awareness and
consultation to be “critical” and characterise the DPA as ‘an auditor, a consultant, a teacher, a
political adviser and a negotiator’ [17]. In addition, European legislation pays special attention
to the communicative (linking) function of the authorised data protection authority - the
legislation directly provides for the powers and actions of the national data protection authority
for interaction with other national data protection authorities, with the European Personal Data
Protection Board, with data protection officers protection of personal data of organisations
(contact persons in organisations for the supervisory authority and data subjects).

Estonian experience

The provisions of the Regulation are implemented in the national legislation of EU member
states. For example, in Estonia, there is a Personal Data Protection Act, which provides essential
concepts, basic principles, rights and obligations of data subjects, controllers, operators and
government bodies, powers of the state data protection authority, measures to respond to
violations in the field of personal data protection [18]. The Estonian state portal, https://
www.eesti.ee, provides information for individuals on the protection of personal data, which
also refers to the website of the authorised body for the protection of personal data (https://
www.eesti.ee/en/security-and-defense/safety-and-security/protection-of-personal-data-
and-privacy). The Estonian authorised body for personal data protection, the Data Protection
Inspectorate, has been established as a separate, independent body with clear and specific
powers. The Inspectorate has a transparent internal structure of 5 departments - Technology
Department, Cooperation Department, Legal Department, International Law Department, and
Supervision Department (https://www.aki.ee/en/contact). It is noteworthy that according to
the Inspectorate's website, of the 29 employees, 23 are lawyers. A European study shows that the
Estonian supervisory authority is the most active in issuing clarifications and recommendations
onissuesof personal dataprotection [16]. The website of the Estonian Inspectorate contains clear
and specific sections and subsections that allow data subjects, controllers and data processors
to obtain detailed information about their rights and obligations and to exercise them. Data
subjects are provided with simple and detailed instructions on how, where and in what cases
they can seek help and clarification. Also, the page of the Estonian Data Protection Inspectorate
contains application templates - a request for intervention, a request for clarification, a request
for information and others (https://www.aki.ee/ru/svyazhites-s-inspekciey). It is important
to note that the obligation to appoint a data protection officer in Estonia has a more significant
enforcement effect because the obligation to appoint such an officer rests with data controllers
and processors and is carried out through the electronic portal the e-Business Register (https://
www.rik.ee/en/e-business-register).

Current situation in Kazakhstan

Unlike European independent bodies for personal data protection, the Kazakh Ministry of
Digital Development, Innovation and Aerospace Industry (Digital Ministry) is multi-sectoral;
from the ministry’s name, it provides ‘leadership’ in several industries. The Law of the Republic
of Kazakhstan “On Personal Data and Their Protection” establishes the competence of the Digital
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Ministry, which mainly includes regulatory, investigative and corrective powers. Regulatory
powers include establishing rules for collecting and processing personal data, the procedure
for implementing measures to protect personal data, rules for integration with the state service
for controlling access to personal data and other by-laws. However, in most cases, by-laws
duplicate the provisions of laws, copy them, and poorly disclose their interpretation, content,
and application. Corrective and investigative powers include

e requesting information,

« notification of violations and potential threats to the security of personal data,

 conducting inspections and state control over compliance with legislation on the protection
of personal data,

e issuing an inspection report with identified violations with a requirement to eliminate
them,

» bringing to administrative responsibility for identified violations.

Digital Ministry has a division that deals with the protection of personal data, the Information
Security Committee (ISB). According to the ISB Regulations, the constituent document of
the committee, the ISB carries out ‘regulatory, implementation and control functions in
the field of personal data and their protection’ [19]. The ISB Regulations list five tasks, 24
rights and obligations, and 79 functions, of which only 13 relate to protecting personal data.
The six functions are to develop and adopt regulations that the Digital Ministry has already
implemented. Among the powers of the ISB, there are no advisory functions for the authorised
body in personal data protection. ISB Regulations contain the function of considering requests
from the subject of personal data regarding compliance with the content of personal data
and methods of processing with the purposes of their processing and making an appropriate
decision. However, an analysis of the available responses to appeals indicates the incomplete,
non-specific content of the responses and the predominant citation of legal provisions without a
comprehensive and detailed explanation of how the legal provisions should be interpreted and
applied. Meaningless quoting of laws, expressed in copy/paste of articles of laws, indicates a
weak implementation of the principles of a responsive and professional state [20]. The Concept
for developing public administration in the Republic of Kazakhstan until 2030 sets the task for
the government body to provide information promptly, but notits completeness and correctness
[20]. The authorised body responds to requests and appeals promptly but does not understand
the issues in question and does not respond professionally enough to requests and complaints
of data subjects, controllers and data operators; otherwise, the ISB would provide a prompt and
comprehensive answer. The problems that existed five years ago in qualified civil servants and
professionals in their field remain. The Concept noted the insufficient professional competence
and number of civil servants as one of the critical problems in the current public service system
due to the low level of the personnel selection and assessment system, the lack of a high-
quality system for advanced training, and the shortage of workers with the relevant speciality
[20]. On the other hand, the European authors note the expertise of the DPA’s explanations
and consultations in personal data protection [16]. In comparison with the requirements of
the European Regulation for qualifications, experience and skills in the field of personal data
protection for employees of a European authorised body, Kazakhstan focuses on the servicing
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approach of governmental service, the qualification of a civil servant as an employee of the
state apparatus, qualified in the field of organisational, procedural and administrative activities
of a state body, rather than meaningful experience and skills in the regulatory industry, not in
knowledge of the regulated area itself.

Results

The EU Court noted that personal data protection authorities ‘are primarily the guardians
of fundamental human rights and freedoms and an essential component of the protection of
personal data of individuals’ [21]. Regulatory analysis showed that European countries have
comprehensive and detailed regulation of personal data protection, and establish in law more
specific and broader functions of authorised data protection authorities. Among the functions of
the supervisory authority, an important place is occupied by the functions of raising awareness
of society, data subjects, controllers and operators of personal data, adopting guidelines and
opinions on the interpretation and implementation of legislation in the field of personal data
protection.

The protective function of the state does not consist only in control, supervision and sanctions,
which haverecently received more attention from the Kazakh Parliamentand Government within
the framework of the law-making process. The state’s activities to protect rights and freedoms
also include preventing violations, conducting explanatory work with society, business, and
public authorities. Information literacy of society is a product of the explanatory work of a
government agency; it concerns, first of all, the work of the state not only with citizens, but also
with operators and data controllers. The explanatory and advisory functions of the authorised
body are not established in Kazakhstan legislation. The authorised body itself cannot perform
functions that are not provided for by law. Accordingly, the broader protective function of the
relevant body requires enshrinement in law.

The European legislation pays particular attention to the independence of the supervisory
body for the protection of personal data, which must act objectively and impartially and remain
free from any external influence, including direct or indirect influence of the state [21]. The
Kazakhstani authority for protecting personal data, represented by the Digital Ministry, is a
separate government body with some independence. However, the presence of an extensive
range of regulated areas and functions hurts the autonomous and influential activities of the
authority in the field of personal data protection. The authorised body should have greater
autonomy, be an independent separate body, not part of the structure of a multi-sectoral
ministry, and be free from unnecessary functions. Foreign scientists note that the multiple
functions of a government body most often lead to ‘additional work without the provision of
adequate resources’ [17]. The independence of the supervisor allows for a better focus ‘on the
interpretation and application of legislation, ensuring its good understanding and increasing
awareness in the community’ [17].

The need for more personnel with the necessary qualifications in the field of personal data
protection also improves the effective functioning of the supervisory authority. Research by
foreign authors has indicated that at least 50% of the DPA staff should have experience or
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significant knowledge in the field of ICT [22]. The high-quality reliability of DPA personnel is
crucial for the effective implementation of functions to protect personal data [22]. Following
the European model, Kazakhstan should prioritise the substantive, expert qualifications of civil
servants in the field of personal data protection.

Regrettably, the planned changes in legislation, particularly the draft Digital Code, need to
address the issues with the authorised body for personal data protection [23]. It is unclear
whether this body will be separate, independent, or remain within the structure of a multi-
sectoral ministry. Furthermore, the draft Digital Code does not grant the authorised body new
advisory functions similar to those in Europe, nor does it set requirements for the qualifications
of its members. This suggests that the secondary status of the right to personal data protection
in Kazakhstan and the vulnerable position of Kazakh data subjects may persist.

Conclusion

Ensuring the rights and freedoms of citizens is the primary function of a modern democratic
developed state [24]. Individual rights are, first of all, the responsibilities of the state to ensure
their implementation and protection [2]. The state guarantees the protection of personal data,
which is carried out comprehensively at the legislative level and at the implementation and
monitoring of compliance with legislation on protecting personal data. The state function of
protecting the rights and freedoms of man and citizen is implemented exclusively by state
bodies. However, implementing the state function of protecting personal data in Kazakhstan
has several problems in the activities of the authorised body to protect personal data. Firstly,
the functions and tasks of the state body for the protection of personal data are ‘entangled’ in
many other tasks and functions of the diversified ministry, Digital Ministry. Legislation should
provide for a separate ministry in personal data protection and give it advisory functions,
following the example of European countries. Secondly, members of the authorised body do not
have sufficient competence and qualifications, specifically in personal data protection and have
to cope with many other tasks and functions of one diversified ministry.

The requirement for adequate protection of personal data for EU residents outside Europe
and the presence of a special supervisory authority has influenced the desire of most countries
to harmonise national regulation on the protection of personal data with the European
Regulation. Kazakhstan is moving very slowly towards such harmonisation. Taking into account
the multi-functionality and multi-sectoral nature of DPA in Kazakhstan, it is necessary to
provide for a separate state body, specify in legislation its powers and functionality for effective
law enforcement, create organisational and regulatory tools to clarify the legislation, ensure
its uniform implementation by data controllers and operators, and exercise the rights of data
subjects. The Concept of improving public administration in the Republic of Kazakhstan until
2030 provides as one of the tasks the formation of an optimal and effective state apparatus
that is implemented through rethinking the role and functions of the state and the structure
and size of the entire state apparatus [20]. It is evident that reforming the Digital Ministry and
creating a separate and independent government body that will professionally, at an expert
level, deal exclusively with issues related to personal data protection will meet the Concept’s
objectives. In general, following the example of the GDPR, to improve the protection of personal
data and minimise harm to the rights and interests of data subjects, the new Kazakhstan Digital
Code should establish comprehensive and complete rules about the advisory and information
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functions of a separate authorised body for the protection of personal data, about qualification
of its members.
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Eypona meH Ka3zakcraHjarsl Aep6ec AepeKTep/i KOpray »KeHiHJeri MeM/IeKeTTiK OpraHHBbIH,
OKiJIeTTiKTepi: caabICTBIPMaJibl TaAJay, Aepoec AepeKTepai KopFay xkeHingeri KazakcTaHaarbl
MeMJIEKETTiK OpraHHbIH, KbI3METIH KeTL1Aipy »KeHiHAeri YChbIHbICTap

Angarna: {udp/blK TeXHOJIOTHAIAPAbIH MPOTPECCUBTI aMyhbl aZiaM, KOFaM, GU3HEC KoHe MeMJIEKeT
KbI3MEeTiHiH 6apJbIK cajlajiapbiHa eHin KeTTi. LludpJiblK TeXHOMOTUAMAPABIH TYPAKThI 1aMybl aZlaMHbIH
KYKBIKTapbl MEH O0OCTaH/IbIKTAPbIHA, ap-HAMBICHI MEH Kalip-KacUeTiHe, oJ1-ayKaThIHA Kayill-KaTepJiep
MeH KaTepJsep/i TyblpaZbl. MeMieKeT aJlaM KYKbIKTaphbl MeH Jiepbec JiepeKTepAi KopFay KYKbIFbIHBIH
Kelijsi ’koHe KOpFaylIbIChl peTiHJe aTKapyllbl OWJIK opraHjapblHblH, 3aHHaMacbl MeH KbI3METiH
keTingipesi. Eyponasnblk 3aHHaMa »keke JiepeKTepAi KopFay opraHzapbiablH (DPA) MaHbI3abl peJiiH
aTan kepceTeni. 3aHHaMaJsbIK AeHreige [lepektepai Koprayabiy XKannel Epexeci (GDPR) DPA-HBI
YKYPTIUBLIBIKTBIH Xabap 60J1ybIH apTThIpyFa XKIHe XKeKe JlepeKTep TypaJsibl 3aHFa KOHE OHbIH, 6ipKeJKi
KOJIJAHBLIYbIHA KAThICThl KEHECTEP MEH YChIHBbICTAp 6epyre MiHAeTTeNi. By Makanazia eyponasbik
»KoHe Ka3aKcTaHAbIK DPA ekineTTiri KapacTeipbliazpbl. Bis eyponasiblk 3aqHaMa GyHKIHsIapbl TYpaslbl
KaJlaFajlay OpraHJAapblH KapacTblpaMbi3. bysaH api 6i3 acTOHABIK Toxipube MeH Kas3aKCTaHJIbIK
DPA kpi3MeTiH KapacTteipaMbi3. DPA KaszakcTraHpaa Tayesici3, »KeKe KOJIAAHBICTAFbl aTKAPyUIbl GUIiK
opraHbl 6edimMjiesiTeH TeK JAepbec JepeKTep/i KOopfay, »OFapbl OUMiKTI MaMaH/AapblIHbIH KOCBIMILA
OYHKIMAIAPBIH KOPBITHIH/bIaWMbI3. KazakcTauibiK DPA peJiiH HeIFalTy Aepbec AepeKTepai Kopray
KYKbIFbIH HEFYPJIbIM THIM/i )K9He KaH--KaKThl KOpFayFa bIKIaJ eTeTiH 60J1a/Abl.

TyiiH ce3aep: JepekTepAi KopFay opraHbl, fiepbec AepeKTep/ii KOopFay OpraHbl, Kajjaraaay OpraHsl,
Jepbec nepekTepai Kopray, GDPR, DPA, yakiseTTi opraHHbIH QyHKIUsIAPHI.

C.b. AxmeToBa', /l.A. Typceinkysnosa!, H.C.U6paeB?
1Ka3axcKuii HallMOHAJIbHBIA YHUBEPCUTET UMeHH Alb-Papadu,
2Q University
(E-mail:'akhmetova.saule@gmail.com, ?°Dynara. Tursynkulova@kaznu.kz, ’ibrayev_nurlan66 @mail.ru)

MMostHOMOUYUA rocyaapCTBeHHOro opraHa 1o 3amuTe nepCoHa/J1bHbIX JAHHBIX B EBpOl’le 4
Ka3zaxcrane: CpaBHI/ITEJIbeIﬁ dHAJ/IN3, pEKOMEHAALlUHU 110 COBEPILICHCTBOBAHUIO A€ATECJIBHOCTH
Ka3aXCTAHCKOro roCyjapCTB€HHOrIo opraHa 1o 3amurTe nepCoHa/JIbHbIX JAHHBIX

AnHoTanusa: IlporpeccuBHOe pa3BUTHe LHUPPOBBIX TEXHOJOTHMH NPOHUKJIO BO Bce cdephl
JlesITeJTbHOCTU 4YeJsioBeKa, 00IecTBa, OHM3Heca M rocygapcrBa. [locTosHHOe pa3BuTHe IUPPOBBIX
TEXHOJIOTUMH BJie4eT 3a CO60M PHUCKHU M yrpo3bl IpaBaM M CBO6OJAM 4esioBeKa, YeCTH U JOCTOUHCTRY,
6saromoJiyuyuto. [ocysapcTBa Kak rapaHTbl M 3alUTHUKU IpaB 4yesioBeKa W INpaBa Ha 3aljUTy
NEepPCOHA/JbHBIX JJaHHBIX COBEPLIEHCTBYIOT 3aKOHOAATeJbCTBO U  [JleTEeJbHOCTb OPraHOB
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VICIIOJIHUTEJIbHOW BJIACTU. EBponerickoe 3aKOHOAATENbCTBO NOAYEPKUBAET KU3HEHHO BAXKHYIO0 POJIb
OpPTraHoOB I10 3aluTe NepcoHaNbHbIX JaHHbIX (DPA). Ha 3akoHozaTe/ibHOM ypoBHE OGIIME periaMeHT
no 3amute AaHHbIX (GDPR) o06sa3biBaeT DPA moBbIIaTh OCBEAOMJIEHHOCTb OOGILIECTBEHHOCTU
U NpeJoCTaBJATh KOHCYJbTallUM M pPEKOMEHJALUH MO0 3aKOHYy O NEepCOHaJbHbIX JAaHHBIX U €ro
e/JMHO06pPa3HOMY IPUMEHEHHUIO.

B naHHOUM cTaTbe paccMaTpPHUBAIOTCSA IIOJHOMOYMS €BpPONMEeMCKUX M KaszaxcTaHCKuX DPA. Mkl
paccMOTpPUM eBpoOIllelicKoe 3aKOHOJATeJbCTBO O OQYHKLUAX HAJ30pHbIX opraHoB. /[lajee Mbl
NPOZEMOHCTPUPYEM 3CTOHCKHU ONBIT U PACCMOTPUM JAeATeJNbHOCTb KaszaxcTaHckoro DPA. Caenaem
BBIBOJ], UTO He06xoaAuMO BblieuTh DPA B KazaxcTaHe B HE3aBUCUMBIH, OT/EJNbHO CYILECTBYIOIIUMA
OpraH UCHOJIHUTENbHON BJIACTH, ClIELUATU3UPYIOLIMICA UCKJIIOUYUTENBbHO Ha 3alUTe NepCOHANbHbIX
JIaHHBIX, C BbICOKOKBAaJUGUIUPOBAHHBIM I[E€PCOHAJOM M HAJEJUTh €ro /JAOMNOJHUTEJSbHbIMU
byHKIMAMU. YKpenyieHHe poJid Ka3axcrtaHckoro DPA 6yzeTr cnoco6cTBoBaTh 60siee 3¢ PeKTUBHON U
yJAy4IIeHHOH 3alljiTe paBa Ha 3allUTy epCOHA/bHbIX JaHHBIX.

Ki1ioueBble cJI0Ba: OpraH 1o 3aljyTe epCOHa/NbHbIX JaHHBIX, OPTaH [0 3alUTe JaHHbIX, HA/I30PHbIA
opraH, 3aluTa nepcoHaibHbIX JaHHbIX, GDPR, DPA, byHKIIUM YIIOJTHOMOYEHHOTO OpraHa.
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Abstract: This article is aimed at providing those interested in the problems
of understanding legal certainty in the concept of the leading British philosopher
of law Herbert Hart, whose works have been little explored in domestic legal
thought. H. Hart, being a pioneer of analytical philosophy of law, devotes much
attention to the language of legal norms, analysis of legal norms in the context
of interpretation, judicial discretion and uniform law enforcement practice.
The relevance of the study of his works is determined by the fact that the
understanding of legal certainty and legal uncertainty as paired categories of
law is one of the fundamental and strategic directions of the study of law as
a social phenomenon. It is possible to achieve the sustainability of law only
through a progressive process of transition from its uncertainty to certainty.
This is of direct practical importance, as everyone should know the scope of his
or her rights in order not to violate the boundaries of permissible behavior in
society. The study of H. Hart's works will help to learn the Western traditions of
legal understanding, to compare them with domestic ones, to better understand
legal certainty as an ideal to which we should strive through the understanding
of legal uncertainty, which is of scientific and theoretical importance for the
modern understanding of the effectiveness of law and law enforcement.
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Introduction

Kazakhstan on its way to the rule of law consistently modernizes the judicial system, improves
legislation, significantly changing the state institutions of governance and the legal system as a
whole. The President of the Republic of Kazakhstan K.-]. Tokayev, promptly responding to the
challenges of the time, initiates the vector of changes: "It is necessary to ensure the rule of law
and the quality of administration of justice" [1], thus strengthening the reliable protection of
rights and freedoms of both citizens and the state itself.

The rule of law cannot be ensured without precise formal definiteness of normative legal acts.
Formal certainty of norms of law, being its property [2], in turn lays the foundation for certainty
of the realization of law. The entire system of state bodies, including courts, in applying the law
proceeds from the existing normative legal acts, the degree of certainty of which will directly
affect the decision-making by these bodies. At the same time, as the President of the Republic
of Kazakhstan draws attention to, frequent changes in legislation "destabilizes the law enforcement
system as a whole and disorients those who work in this field. There is an increasing risk of
mistakes, the price of which may be the fate of our citizens" [3]. We cannot but agree with A.
Kaldybaev that the legal norms developed and adopted ideally should comply with the law, "but
since the adoption of norms is influenced by the current political situation, global trends, the
interests of various groups (lobbies), the level of professionalism of developers and adopters
of norms, this ideal is not always achieved" [4]. There are no ideal states in the world with
one hundred percent legal certainty of the legal system. There are legal systems with greater
uncertainty, there are with less [5]. Specifying legal certainty proceeds from the understanding
of legal uncertainty, the degree of determination of which depends on the real rule of law,
accuracy of legislation [5], uniform practice of its interpretation and application. N. Tsagourias,
referring to legal uncertainty, names two aspects of it, which are interrelated: first, uncertainty
concerns the scope and content of legal norms in their application to specific life cases, and
second, it is associated with the uncertainty of establishing certain facts in the qualification
of a certain act, which, accordingly, makes the application of the law to the established facts
uncertain [6]. In the first case, i.e. when the scope and content of legal norms are not sufficiently
defined, H. Hart calls "the penumbra of uncertainty"” [7]. It should be noted that Kazakhstani
legislation does not enshrine legal certainty as a principle. The Law on Legal Acts [8], obviously,
could not enshrine the enumeration of specific principles of legislation, since there are sectoral
specifics. The understanding of legal certainty among scientists is quite debatable. Some
recognize under legal certainty the presence of legal norms, ensured by uniform interpretation
and their application [9], others consider it one of the aspects of the rule of law [10]. Others
associate legal certainty with judicial activity, guaranteeing equality of all before the law on
the basis of uniform understanding and application of legal norms, i.e. the indispensable basis
of legitimate, fair and objective justice is clarity and clarity of legal norms [11; 12]. However,
neither in the Universal Declaration of Human Rights, nor in the International Covenant on Civil
and Political Rights, nor in the Convention for the Protection of Human Rights and Fundamental
Freedoms there is no explanation of fair justice. To illustrate, the European Convention for
the Protection of Human Rights and Fundamental Freedoms, Article 6, enshrines the right of
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all individuals to "a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law" [13]. However, the Convention does not elucidate the
concept of fair justice. It must be acknowledged that there is no clarification of what is meant
by the term 'fair justice' at the level of either international or national law. The Constitution of
the Republic of Kazakhstan, "On the Judicial System and the Status of Judges," stipulates the
right of all individuals to have their cases heard by a court in accordance with the principles
of law and justice. This right to a fair trial in a court of law [14] is enshrined as a fundamental
criterion for the implementation of justice, defining the quality of the judicial process. In the
normative resolution of the Supreme Court of the Republic of Kazakhstan, it is explained that the
uniformity of judicial practice is ensured by a uniform interpretation and uniform application
of legal norms through the adoption by the Supreme Court of normative decisions, review of
judicial acts in cassation procedure, aimed at ensuring their legality, validity and fairness [15].
However, the understanding of fairness is not presented. The concept of justice, as a category
of morality [16; 17], is revealed through evaluative criteria such as honesty, objectivity,
impartiality, rejection of injustice and correctness. These criteria are fundamental to the legal
concept of justice, which is defined as the evaluative category of morality. The concepts of legal
certainty and fair justice are interdependent, with each category characterised by the other.
While legal certainty is dependent on fair justice, the inverse is also true. The absence of fair
justice precludes the possibility of legal certainty, and conversely, the absence of legal certainty
precludes the possibility of fair justice. Accordingly, legal certainty, as well as formal certainty of
law, is directly related to the interpretation of formally defined norms of law, in which there are
problems of subjective discretion on the part of the law enforcer. It is evident that the concept
of legal certainty encompasses a multitude of criteria pertaining to the quality of normative acts
and the practice of law enforcement. Consequently, it can be classified as an eclectic concept.
In this context, we wish to draw attention to the theoretical positions of Herbert Hart, a
leading legal philosopher of the 20th century, on the essence of legal certainty. We believe that
his insights will prove invaluable in elucidating the concept of legal certainty as a legal category.

Methodology

This study was conducted on the basis of an analysis of the works of scientists who have
studied the understanding of legal certainty. In particular, it considers the contributions of H.
Hart, one of the most authoritative researchers in modern Western philosophy of law. Hart is also
one of the leading representatives of British legal philosophy and legal positivism. Furthermore,
the present study draws upon the normative-legal instruments of the Republic of Kazakhstan's
criminal and criminal procedural legislation, thus enabling a more precise delineation of the
concept of legal certainty as postulated by H. Hart.

The method of contextual translation was employed when the expression was subjected
to analysis in the context of its utilisation. The method of conceptual analysis was employed
to facilitate the production, discussion and evaluation of the legal judgments of H. Hart in
relation to the legal system of Kazakhstan. The method of legal analysis enabled the formal-
logical interpretation of the legal norms of the current Kazakhstani criminal and criminal
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procedural legislation to be undertaken, with this being used as an example of confirmation of
the concept of understanding of legal certainty put forth by H. Hart. In order to gain insight into
the understanding of legal concepts in the works of Western legal theorists, a comparative legal
analysis was employed.

Results and discussion

1. Legal certainty from the perspective of participation and communication theory by
H. Hart.

In his work, The Concept of Law, H. Hart [18] employs a variety of approaches to elucidate
the comprehension of law and legal certainty. These include the conceptualisation of law as
a mechanism for regulating the involvement of the legislator in public life, as a conduit for
communication between the state (legislator) and society, and as a means of interpreting legal
norms in accordance with specific life circumstances.

The function of law as a social regulator is to influence people's behaviour in order to form a
socio-cultural community that unites individuals with diverse interests. In the view of H. Hart,
each member of a social group is bound to adhere to the established rules of behaviour as set out
in the social standards, which are expressed in terms such as "should", "must", "must", "should".
Hart considers these to represent a limited moral structure embedded in the law, which he
terms the "internal point of view" [18]. A similar opinion is also held by other scientists. In
particular, G.D. Gurvich observed that any social group possesses the capacity to establish its
own norms of integration and coordination [19]. These norms manifest not only as prohibitions
but also as norms of cooperation and support. Notably, these norms are not personified but
rather objective, enshrining common positive values [19]. However, if each individual applies
the normative prescriptions of "must" and "should" to themselves based on their internal sense
of alignment with the established standards of conduct, the situation is distinct in the context of
ajudge who renders a decision in a specific case. H. Hart posits that the law enforcer is bound by
the wording of the normative act and that, regardless of their internal assessment of the act, they
should act in accordance with it. However, he suggests that if the normative act is characterised
by legal certainty, otherwise, when the normative act ceases to meet reasonable clarity, then
the law enforcer should be guided by their internal point of view. It is not possible to concur
with this assertion. In particular, prior to the most recent amendments to the Criminal Code of
the Republic of Kazakhstan in 2014 regarding crimes against sexual inviolability, regardless of
whether a judge may have internally disagreed with the classification of certain basic corpus
delicti as medium gravity, which is contrary to reasonable clarity, a judge was not permitted
to pass sentence based on their internal sense of such a provision. Similarly, in the case of
other offences, if the prescribed punishment appears to be inconsistent with the criminal act
in question, However, when considering the internal perspective of the judge in relation to the
evaluation and resolution of a case, it is essential to recognise that this perspective is informed
by the broader context of their professional practice. It is therefore imperative that the judge's
interpretation of the law is based on a clear and consistent understanding of its principles,
as any ambiguity or uncertainty in this regard could potentially lead to inconsistency in the
application of the law.
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H. Hart links the legal uncertainty of a normative act with the impossibility of foreseeing
and regulating in advance all possible future situations of violation of legal norms with certain
consequences. When an alternative, fixed circumstance arises within the framework of a legal
norm, the prospect of the application of judicial discretion opens up. If people could predict
everything for the future, all laws would be ideal in their legal certainty. H. Hart observes: "The
uncertainty of law is therefore a consequence of the fundamental inability of people to predict
the future, because of which there is ignorance of the facts that will arise and to which the law
should be applied" [18].

According to H. Hart, in order to ensure law and order, it is necessary for a normative act to
be fair, which is revealed by the law's comprehensibility for all, feasibility of its implementation
by all, impartiality of its application to all similar cases [18]. He associates the interested
observance of legal norms by all, and thus participation in the maintenance of law and order,
with just laws, saying that "an unjust law is not a law" [18]. According to him, the law is a way
of participation of the legislator, the subjects of the law and the executors of the law in the
formation of the legal order developed in the society, and it must meet the requirements of
formal intra-legal justice [20]. Accordingly, legal certainty is associated with legal justice. One
cannot but agree that law and morality have a certain connection. As scholars note, "the law
should have a minimum moral content" [21].

H. Hart suggests that if it were impossible to convey general standards of behaviour that an
unlimited number of people could accept without any additional conditions, then such behaviour
could not be recognised as a norm, what we now recognise as law [18]. Legal certainty provides
social control over people's behaviour because it allows comparison of correct behaviour and
deviation from it. The state, as H. Hart notes, entering into communication with the subjects of
law, establishes relations through the interrelation of four elements of such communication:

1) the legislator, who ultimately formulates the legal norm and through whom it is formulated

2) the medium which communicates the normative act (official publication through which
the essence of the adopted normative act is communicated to all subjects of law)

3) the normative act, the content of which constitutes the essence of the communication

4) the entire unspecified public to which the normative act is addressed.

Atthe same time, H. Hart believes that it would be wrong to consider the law, and in particular
the law, only as a means of communication, when the legislator communicates to citizens the
rules of their behaviour, since it is necessary to make a decision depending on the specific
situation [18]. For example, the qualification of murder when exceeding the limits of necessary
defence according to article 104 of the Criminal Code of the Republic of Kazakhstan [22] is
based on the fact that there should be a defence and its limits should be exceeded, but the law
cannot include in the regulation of the legal norm all possible circumstances of defence and
exceeding its limits, the application of this criminal-legal norm depends entirely on the specific
circumstances of the criminal case.

In addition, as noted above, H. Hart admits that a normative act may contain a "penumbra
of uncertainty” because the meaning of the text of the normative act may be ambiguously
understood, vague or unclear. Let us take an example from the current criminal procedural
legislation on the initiation of pre-trial investigation, when, according to the Criminal Procedural
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Code of the Republic of Kazakhstan of 2014, the basis is registration in the ERDR (Article 179
of the Criminal Procedural Code of the Republic of Kazakhstan [23]), and according to the Rules
on receiving and registering a statement, message or report on criminal offences, as well as
keeping the Unified Register of Pretrial Investigations - these are completely different grounds
for initiating pre-trial investigation - a statement/report/reason [24]. Or another example, on the
application of fines in case of violation of obligations by participants of criminal proceedings and
holding them responsible for it, but here the question arises - under which legislation, under the
norms of the Criminal Procedural Code of the Republic of Kazakhstan or administrative? However,
H. Hart explains legal uncertainty by the open structure of the language of a normative act, since
it is impossible to regulate absolutely all possible situations in life in a legal norm, but at the
same time without denying the "core" of a normative act - the most precisely formulated correct
behaviour of citizens or recognition of their rights, giving an understanding of the stability of
their legal status in legal relations, without which the norm could not be a legal norm. Returning
to the given examples from the criminal procedural legislation, it becomes clear that they cannot
be characterised by the "penumbra of uncertainty”, as they create incomprehensibility of their
application due to the fact that these norms contain inconsistency with other norms of the current
legislation, which creates legal uncertainty, a defect of legal regulation.

H.Hartis afollower of the positivistapproach to the understanding oflaw [25], so he associates
legal certainty first of all with a specific definition of the correct, required behaviour of people,
which he understands as a basis for further formation of legal certainty. His understanding
of the purpose of legal certainty is that it provides the subjects of law with the opportunity
to accurately predict the result of their actions and how the court will rule on them. In other
words, the predictability and legality of actions should be mutual, both on the part of citizens
and on the part of the state, represented by officials of state bodies. Furthermore, it is necessary
to consider what role, according to H. Hart, the judicial discretion, the interpretation of legal
norms, the practice of court decisions play in the understanding of legal certainty.

2. Legal uncertainty in court decisions

Thus, H. Hart, speaking about the fact that the basis of a legal norm is based on certain
concepts, phenomena that we are able to explain, at the same time argues that legal concepts
have both their "core" - fully understandable, obvious signs of their applicability to the facts of
life, and "penumbra" - unclear, non-obvious cases of their application [18]. He gives an example
that is relevant in our time, reflecting on what is a means of transport: a car - obviously, and
bicycles, aeroplanes, roller skates have certain signs of a means of transport, but they are
not such in the direct sense of the law. Then, in his opinion, it is necessary to eliminate the
uncertainty of legal concepts and to recognise or classify individual cases in the manifestation
of signs of general concepts or phenomena due to the open structure of the language of law
[18] directly through judicial law enforcement activity. The inability of the legislator to foresee
the unlimited variability of all future life situations limits the ability of the law enforcer to
solve these situations in advance [18]. H. Hart sees the way out in the application of discretion,
which he, according to G. Shaw, "sought to distinguish from the raw choice and deterministic
application of rules" [26].

H. Hart believes that it is wrong to equate discretion with the notion of choice. Discretion,
he says, is "almost synonymous with practical wisdom, or judgment, or prudence" [27], i.e.

220 N23(148)/ 2024 JLH. ['ymunes amoindarel Eypaszus yammuoik yHueepcumeminiy XABAPILBICHI.

KyKblK cepusicol
ISSN: 2616-6844. elSSN: 2663-1318



The category of legal certainty in the philosophical-legal conception H. Hart

he does not associate discretion with personal preferences or sympathies, i.e. he does not
associate discretion with personal preferences or sympathies, much less with naivety or
situational caprice, but explains it as a professionally oriented choice to clarify the situation, an
interpretation of a legal norm, justified by the rational outcome of the solution of the situation
[27], based solely on the law [27]. Moreover, H. Hart connects judicial discretion with the rule
of law, i.e. when applying judicial discretion, judges should start from the rule of law and not
be guided by, for example, personal biases, political prejudices. He considers the precision of
legislation, together with the rule of law in the legal system and even the number of judges
deciding on the case in question, as criteria for determining the degree of legal uncertainty [5].

[t should be said that the positivist premise of H. Hart is clearly manifested in the fact that
the principle of the rule of law should be manifested in the law enforcement discretion and
in no other way. According to him, prosecutorial discretion should be the result of good law
enforcement practice in general, thus leading the prosecutor to generalise the positive practice
of law enforcement. We cannot disagree with him on this point: legal certainty is expressed both
inlegal norms and in the practice of their application. Deformations both in the construction and
expression of legal norms automatically complicate their interpretation, reduce the regulativity
of these norms and prevent their effective implementation [28]. In fact, there are two ways to
solve the problems of legal uncertainty: by improving legislation and by striving for its uniform
application [29].

H. Hart links judicial discretion directly to the application of descriptive statements, in other
words to the interpretation of a normative act, in which it is important for the judge to take
into account moral principles such as impartiality and honesty. He presents interpretation as a
process consisting of two elements: 1) relatively unproblematic application of descriptive terms
to specific cases that correspond to the basic meaning of these terms, in other words, mechanical
reproduction of precisely defined norms, and 2) realisation of creative choice in difficult or
problematic situations when considering a case, when terms that are in the penumbra of doubt
are applied to it, in other words, when there are no clear indications of the law on the situation
and it is necessary to choose the norms of the law for each specific case [7]. The second element
of interpretation in relation to modern legislation can be understood as the permissible or
permissive uncertainty of a normative act, expressed in evaluative concepts that do not have
exhaustive content and scope, criteria for their evaluation, due to which their interpretation
is left to the discretion of the executor of the law. Judicial discretion thus manifests itself in
the interpretation of evaluative constructions and their filling with content on the basis of the
actual situation in each specific case. Of course, with regard to Kazakh legislation, it should be
said that judicial discretion should be exercised by interpreting normative acts in each specific
case, taking into account the current normative decisions of the Supreme Court of the Republic
of Kazakhstan, which, inter alia, determine the logical and semantic limits of interpretation of
evaluative concepts. Without entering into theoretical discussions that judicial discretion and
judgement are not always identical concepts, but are interrelated, it should be said that the
application of law is impossible without a normative judgement.

H. Hart, speaking about legal uncertainty, had a negative attitude towards it, because it
disrupts the communication between the legislator and the citizens in terms of ensuring their
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proper behaviour and coherence in society, which ultimately leads to the imperfection of legal
regulation. Accordingly, the establishment of balanced relations between the subjects of law can
be achieved through the interpretation of a normative act, which they consider to be necessary
for the transition from legal uncertainty to legal certainty, but, we repeat, only thatinterpretation
which is based on the rule of law, proceeds from the applicable legal norms and complies with
the principle of legality, equality of all before the law and the court.

Conclusion

Thus, H. Hart attempted to distinguish between the effectiveness of normative acts as
products of law-making and the effectiveness of the legal process itself - the practice of their
interpretation and uniform application. His findings and conclusions, drawn in the twentieth
century, are still relevant today. He showed that an important feature of law enforcement is
the transition from legal uncertainty to legal certainty. Although his works do not pay much
attention to such legal uncertainty as the absence of a legal norm, which can only be filled by
legislation. When deciding on the merits of a case in the absence of a necessary norm, the judge
uses the possibility of applying the analogy of either the law or the law (with the exception of
criminal law relations). Just as the content of legal norms cannot be outside their normative
fixing, so the judicial discretion cannot be outside the framework of existing legal norms. The
stability of the legal regulation of relations in society is aimed at ensuring the formal certainty
of the law, which is expressed in the uniform understanding, interpretation and application of
legal norms, which characterises the material side of the implementation of legal certainty. The
study of legal certainty in the works of H. Hart allows us to conclude that legal certainty is a
multidimensional phenomenon and refers to complex phenomena of legal science and practice.
The works of H. Hart help to better understand and evaluate the powerful potential of domestic
legal thought.

Contribution of the author

When writing the article, developed the design of the study, processed and analyzed
statistical data from law enforcement agencies and other organizations. Researched materials
from scientific and educational literature, analyzed reports and materials from international
organizations, defined the purpose and objectives of the study, formed proposals and conclusions
to address the issues raised.

References

1. [locnanue I'maBel rocymapctBa KaceiM-Komapta TokaeBa Hapony KasaxcraHa «CnpaBefinBoe
rocyfapctBo. EquHasa Hayus. baaronosyyHoe o6iectBo» (r. Hyp-CyartaH, 1 cenTsaopsa 2022 roaa).
- URL: https://www.akorda.kz/ru/poslanie-glavy-gosudarstva-kasym-zhomarta-tokaeva-narodu-
kazahstana-181130.

2. Bynrakosa /[I.A. Teopus rocyapcTBa ¥ npaBa. Yue6Hoe nocobue. - Anmatel: Hyp-npecc, 2020. -
114 c.

222 N23(148)/ 2024 JLH. ['ymunes amoindarel Eypaszus yammuoik yHueepcumeminiy XABAPILBICHI.

KyKblK cepusicol
ISSN: 2616-6844. elSSN: 2663-1318



The category of legal certainty in the philosophical-legal conception H. Hart

3. [taBa rocyjapcTBa npoBeJ 3acefaHue Bricuiero coBeta no pedopmam. - URL: https://www.
akorda.kz/ru/events/akorda_ news/meetings_and_sittings/glava-gosudarstva-provel-zasedanie-
vysshego-soveta-po-reformam.

4. Kanabibaes A. [IpuHiunbl npaBa U ux npuMmeHeHue cygamu. — URL: https://online.zakon.kz/
Document/?doc_id=33356505&pos=6;-107#pos=6;-107.

5. Weiss U. The Regressive Effect of Legal Uncertainty // Journal of Dispute Resolution. - 2019. - Vol.
2019. - Iss. 1. - P. 149-185. Available at: https://scholarship.law.missouri.edu/jdr/vol2019/iss1/13.

6. Tsagourias N. Digitalization and its Systemic Impact on the Use of Force Regime: Legal Uncertainty
and the Replacement of International Law // German Law Journal. - 2023. - Vol. 24(3). - P. 494-507.
DOI:10.1017/glj.2023.33.

7.Hart H.L.A., Raz J. and Bulloch P.A. The Concept of Law (3rd edn). - Oxford: Oxford University Press,
2012.-400 p. https://doi.org/10.1093 /he/9780199644704.001.0001.

8. 3akoH Pecny6sinku Kazaxctan oT 6 anpess 2016 roga Ne 480-V «O npaBoBbix akTax». —URL:
https://online.zakon.kz/Document/?doc_id =37312788&pos=412;-45#pos=412;-45.

9. Hasapenko TH. [lpuHuMn «MpaBOBOW ONpezeeHHOCTH» U ero NpuMeHeHHe CyJaMU oOLieit
opucaukuuu Poccuiickorr @epeparnuu.— URL: http://usd. sml.sudrf.ru/modules. php?name=press_
dep&op=4&did=9.

10. KosTyH H.H,, lllynaes /I.M. [IpaBoBas onpeaeseHHoCTb 1 Resjudicata B pemienusix EBponeiickoro
Cyna no npaBa yesnoBeka // Poccuiickuii cyabs. — 2014. - Ne 9. - C.38-42.

11. Macanamxuy P. [lpyHinun npaBoBoi onpefeseHHOCTH B Hayke, npakTrhke ECIIY u ero BiusgHue
Ha JOCTYIHOCTb NIPaBOCYAUS Ha CTAaJUY HaJI30PHOTO NMPOU3BO/ICTBA B IPaXJaHCKOM U apOUTPaKHOM
npoiiecce // Ap6uTpakHbIN U rpaxkaaHckui nporecc. - 2009. - Ne 8. - C. 10-14.

12. Bunbaxa6ep JI. [Ipenenent B EBponerickoMm Cyze o nmpaBam 4esioBeka // [ocymapcTBo ¥ mpago.
-2001.-Ne12.-C.5-12.

13. Convention for the Protection of Human Rights and Fundamental Freedoms. Available at: https://
www.coe.int/en/web/compass/the-european-convention-on-human-rights-and-its-protocols.

14. 3akoH Pecniy6iniku Kazaxcran ot 25 fieka6ps 2000 roga Ne132 «O cyne6HoM cucTeMe U cTaTyce
cyneii». -URL: https://adilet.zan.kz/rus/docs/Z000000132_.

15. HopmaTuBHOe noctaHoBJsieHUe BepxoBHoro cyaa Pecny6avku Kazaxcrad ot 15 ssHBaps 2016
roza Ne 1 «O npaBe AocTyIla K IpaBoCyAuIo M TpaBoMouusix BepxoBHoro Cyaa Pecny6sivku Kazaxcran
no nepecMoTpy cyAe6Hbix akToB». — URL: https://adilet.zan.kz/rus/docs/P160000001S.

16. Hafer C.L. & Olson ].M. An analysis of empirical research on the scope of justice // Personality and
Social Psychology Review. - 2003. - Vol. 7. - Iss. 4. - P.311-323. DOI: 10.1207/S15327957PSPR0704_04.

17. SkitkaL.].,, Bauman C.W.,, Mullen E. Morality and Justice. In: Sabbagh, C., Schmitt, M. (eds) Handbook
of Social Justice Theory and Research. - New York: Springer, 2016. - P. 407-423. DOI: 10.1007/978-1-
4939-3216-0_22.

18. Hart H.L.A. Concept of Law. - New York: Oxford University Press, 1961. - 262 p. DOLI:
10.2307/2217213.

19. T'ypeuu [ [l. @unocodus u couumosiorus npasa: u3op. cod. / nep. M.B. AHTOHOBa, JI.B. BopoHHHO.
- CII6.: UspaTenbckuid Jlom C.-IleTep6. roc. yH-Ta, U3gaTenbcTBo lopuguueckoro ¢akyapreTa C.-
[leTep6. roc. yH-Ta, 2004. - 848 c.

20. Popovi¢ P. Hart on the role of justice in the concept of law: some further remarks // Jurisprudence.
-2022.-Vol.13. - Iss. 4. - P. 489-515. DOI: 10.1080/20403313.2022.2077514.

JLH. 'ymusnee amvindarsl Eypasus yaimmoik yHusepcumeminiy XABAPIBICHI. N23(148)/ 2024 223

KyKbik cepusicobl
ISSN: 2616-6844. elSSN: 2663-1318



E.V. Mitskaya

21. Andrei M. and Sarch A. The Nature of Law // The Stanford Encyclopedia of Philosophy (Fall 2019
Edition), Edward N. Zalta (ed.). URL: https://plato.stanford.edu/archives/fall2019/ entries/lawphil-
nature/.

22. YrosioBHbIM Kojekc Pecny6sinku KaszaxctaH ot 3 urous 2014 roma Ne 226-V. -URL: https://
online.zakon.kz/Document/?doc_id=31575252

23. YroJsioBHO-polieccyaibHbIN Kofekc Pecnny6anku Kasaxctas ot 4 urosis 2014 r. Ne231-V.—- URL:
https://online.zakon.kz/Document/ ?doc_id=31575852

24. llpuka3sl'eHepasibHOro [Ipokypopa Pecniy6inku Kazaxcran ot 19 cenTsi6psa 2014 roga Ne 89 «06
yTBepKJeHuu [IpaBus npueMa U perucTpanuu 3asiBJeHUs], COOOLIEHHUS WM panopTa 06 YroJ0oBHbBIX
NpaBOHapYLIEHHUX, a TaKXKe BeJleHUs EfuHOro peectpa gocyaebHbIx paccaefoBanuii». —-URL: https://
adilet.zan.kz/rus/docs/V14W0009744

25. Patterson D. Theoretical Disagreement, Legal Positivism, and Interpretation // Ratio Juris. -
2018. - Vol. 31. - Issue 3. - P. 253-375. DOI: 10.1111 /raju.12216.

26. Shaw G.C. H. L. A. Hart’s lost essay: “Discretion” and the legal process school // Harvard Law
Review. - 2013.-Vol. 127. - Iss. 2. - P. 666-727.

27. Hart H. Discretion // Harvard Law Review. - 2013. - Vol. 127. - Iss. 2. - P. 652-665.

28. Muukas E.B. Pasmbiiiss o gocTuxkeHUH 3G PEeKTUBHOCTH HOPMAaTUBHBIX PAaBOBLIX aKTOB //
IOpuaunyeckas mbiciab. — 2021. - Ne4(124). - C. 77-87.

29. Dari-Mattiacci G., Deffains B. Uncertainty of Law and the Legal Process // Amsterdam Center for
Law & Economics Working Paper N2o. 2005-10. - Amsterdam, 2005. - P.1-42. Available at SSRN: https://
ssrn.com/abstract=869368.

E.B. Muukas
M. dye3oe OHmycmik KazakcmaH yHugepcumemi
(E-mail: elenamits@mail kz)

duso0coPuANbIK-KYKBIKTBIK, TYKbIPbIMJAaMaAdaFbl KYKbIKTBIK CEHIMATiIK KaTeropusicel I. Xapta

Anpgarna: byn 3epTTey 6pUTaH/IbIK KeTeKlli KYKbIK punocodnl [epbepT XapTThIH TYKbIpbIM/a-
MacblHJaFbl KYKBIKTBIK, CEHIMJIJIKTI TyCiHy MacesiesepiHe KbI3bIFYIIbLIbIK TaHbITKAHAAPAbIH
OGapJIbIFbIH TAHBICTBIPY MaKCaTbIHAA KYPTi3iiji, oHbIH eHOeKTepi OTaH/bIK KYKBIKTHIK OHJa as
3eprTesred. [. XapT 3aHHBIH aHAJUTUKAJIBIK (UI0COPUACHIHBIH HEri3iH KaJjaylibl 60J1a OTBIPHIII,
KYKbIKTbIK HOpMaHbIH, TiJliHe, TYCiHAIpY, COT 1ienIiMi xxaHe GipbIHFal KYKbIK KOJIJJaHY MPaKTHUKACHI
TYPFBICBIHAH KYKBIKTBIK HOPMaHbl TajijlayFa Ken KeHin Oesieni. OHbIH eHOeKTepiH 3epTTeyliH
©3EeKTI/iri KYKbIKTBIK CEHIM/IJTIK TeH KYKbIKTBIK OeJITicCi3/IiKTi KYKbIKThIH )KYITAaCKAaH KaTeropusJiaphl
peTiHAe TYCiHY KYKBIKTbI 9JIeyMeTTiK KyObLIbIC PeTiHAe 3epPTTEY/iH Heri3ri ’koHe CTpaTerusiyibIkK
OGaFbITTapbIHbIH 6ipi GOJIBIN TAGbLIATBHIH/BIFbIHA 6GalJIAaHBICTBL. KYKBIKTBIH TYPaKThLIbIFbIHA KOJI
’KeTKi3y OHBIH, GeJrici3firineH ceHiMAiiKKe aybICyblH MPOTrPECCUBTI MPOIleci apKbljibl FaHA MYMKiH
6osiafibl. Bys Tikesiel MpaKTUKa/bIK MAHTe Ue, 6UTKEHI KoFaM/laFbl PYKCAT eTiireH MiHe3-KYJIbIK
IeKapaJjiapblH 0y36ay YIIiH 9pKiM 63 eKiJeTTiKTepiHiH KesieMiH 6inyi kepek. [. XapTa eHOeKTepiH
3epTTey 6aThICTBIK KYKBIKTBIK TYCiHICTIK J2CTypJsepiH 6inyre, osiapbl OTAaHABIK [I3CTypJiepMeH
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CaJIBICTBIPYFa, KYKbIKTBIK CEHIMAIMIKTI KYKbIKTBIK 6€/rici3IiKTi TYCiHY apKbLIbl YMTBIIYbIMbI3 KEPEK
Hjlea/l peTiHJe TepeHipeK TYCiHyre KeMeKTecendi, 6y/1 KYKbIK MeH KYKbIK KOJIJaHYJbIH THIMiJIIriH
Kasipri 3aMaHFbl TYCiHY YUIiH FBIJIBIMU-TEOPHUSIbIK MaHbI3bI 6ap.

Ty¥HiH ce3aep: KYKbIK YCTeM/iri, KYKbIKTBIK CEeHIMJiJiK, peCMU ceHiMAiNiK, cOT memiMi, KYKbIK
KOJI/JaHy NPaKTUKAChI

E.B. Munkaa
FOxcHo-KazaxcmaHckuil ynHusepcumem um. M. Ayszoea
(E-mail: elenamits@mail kz)

KaTeropus npaBoBoii onpeae1eHHOCTH B pui0codpcko-npaBoBoii KoHuenuuu I. Xapra

AHHoTanusA: /[aHHOe KcCeJoBaHUe MPEANPUHSTO C 1eJIbl0 03HAKOMUTD BCEX MHTEPECYIOLIUXCS
npo6jieMaMHd TOHUMAaHUA [PAaBOBOU OINpeJeJIEHHOCTU B KOHIUENIUU BeJyIIero 6GpPUTaHCKOTO
¢unocoda npasa 'ep6epra XapTa, TpyAbl KOTOPOTO MaJIOMCCJeJOBaHbl B 0T€YECTBEHHOH MPaBOBOH
Mbicau. [. XapT, ABASASACH POJOHAYATBHUKOM aHAJIUTHYECKOU dusocodum npasa, yaesseT 60JIbIIoe
BHUMaHHUeE sI3bIKY IPAaBOBOW HOPMbI, aHAJIM3Y MPAaBOBOH HOPMbI B KOHTEKCTE TOJIKOBaHHUsl, CyZIeGHOTO
YCMOTpPEHHUS U eJMHO0OPa3HON NPaBONPUMEHUTENbHON NPAKTUKU. AKTYaJbHOCTb UCCJIEL0BAaHUSA ero
TPY/J0B 06YC/I0BJIEHA TEM, UTO TIOHUMaHKE IPABOBOM OTpeie/IEHHOCTH U TPABOBOU HeOIpe/1eJIEeHHOCTH
KaK MapHbIX KaTEeropyuil mpapa npeacTaBJisieT 060U 0ZHO M3 QyHAaMeHTaJNbHBIX U CTPATETHYECKUX
HampaBJIeHHH WCC/e0BaHUs MpaBa KaK ColMaJbHOrO ¢eHoMeHa. JloCTW)KeHHEe YCTOWYMBOCTH
npaBa BO3MOXXHO TOJIBKO 4epe3 MOCTYNaTesJbHbIA MPOLecC Mepexo/ia OT ero HeOoNpeaeJeHHOCTH K
OTpe/ieJIeHHOCTH. ITO UMeeT HEeNoCpeACTBEHHOe NMPaKTHYeCKoe 3HaueHHe, TaK KaK KaXKAbIH J0/KeH
3HaTb 06 bEM CBOUX HpaBOMO‘wII/If/'I, 4YTOOBI HE HapYyIIXTb 'paHULbl JO3BOJIEHHOI'O TIOBEIEHHA B COLTUYME.
HUccnenoBanue TpyaoB I[. XapTa moMOXeT y3HaTh 3ana/iHble TPAAUIMU PABOTIOHUMAaHHUS, CDABHUTh UX
C OTe4YeCTBEHHBIMHY, l"J'Iy6)Ke INOHATDb MPABOBYIO ONIpeaeJIeHHOCTb KaK uJeaJjl, K KOTOPpOMY MbI JOJIXKHbI
CTPEMHUThCSA 4Yepe3 MOHMMaHHEe NMPaBOBOW HEOMNpe/eIeHHOCTH, YTO UMEeeT Hay4HO-TeOopeTHYEeCKoe
3Ha4YeHue Jid COBpEMEHHOI0 IOHNMaHHWA 3(1)(1)eKTI/IBHOCTI/I IIpaBa U IPaBOIMMPHUMEHEHH .

KirroueBble c/10Ba: BEpXOBEHCTBOPaBa, IpaBoBasi ONpeie/IeHHOCTb, opMaJibHasi ONIpeie/IEHHOCTD,
cyne6GHOe yCMOTpeHHUe, TPaBoNpUMeHUTeIbHasl MPaKTHKA
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AHHOTanMs: Bonpoc 3auyuTel KOHCTUTYLIMOHHBIX IPaB U CBO6O/ peJIpHU-
HUMaTesiell B KazaxcTaHe MMeeT OorpoMHOe 3HavyeHUe. [laHHOe yTBepKeHue
00yCJIOBJIEHO 0COO0M 3HAYUMOCTbIO Pa3BUTHUSA NpeANpUHHUMaTebCTBa B Ka-
3aXCTaHe KakK /iJI CTpaHbl, TaK U JJI1 3KOHOMHUKH B LiesoM. Llesblo JaHHOTO
MCC/leJOBaHUSA SIBJISIETCS PaCCMOTpPeHHe NPo6JieM, HapyIIaIUX KOHCTUTYLU-
OHHbI€ IIpaBa U cBO60AbI NpeAnpruHUMaTesnel B Kazaxcrane. Takke OCHOBHBI-
MU H/lesIMU B PaCKPBITUH YKa3aHHOH LieJIU SIBJISIOTCS Ollpe/iesIeHHe COCTOSHUS
3alUThI IPAB U CBO6O/] CYyO'bEKTOB NPeANPUHUMATENbCKOU 1eATEeIbHOCTH, U3-
y4yeHHe CIOCOO0B M MEXaHU3MOB UX 3alUThl, PACCMOTPEHHE MEXAYHAPOJHOU
MO/ /lepXKKU NpeANIpUHUMaTe el yepe3 NpyU3My ClielhaJIbHbIX OPraHU3alui U
dopyMoB B 3TOH 06s1acTU. HayuyHast 3HaUMMOCTb pacCMaTpHUBaeMOW TeMbl UC-
CJleJOBaHMS 3aKJ/II0UAETCS B HOBBIX H/IeSIX, IPEAJIOKEHHBIX B BbIBOJ|AX HCCJIE-
Jl0BaHUsl, a IpaKTHUYyecKasi 3HAaYUMOCTb Npe/iCTaB/eHa B BU/le IPe/JI0KEHUS O
MPUHSTUU HOBOT'0 3aKOHA, KOTOPBIK CIOCOGCTBYET y/Iy4IIEeHUIO CUTYALUH C 3a-
IUTOM MpaB, CBOOGO/ ¥ 3aKOHHBIX UHTEPECOB NMpPeANPUHUMATENEN B OYAyIIEM,
OCHOBBIBAsiCh Ha MPUHIMIIE CBOGOABI AOCTYIA K UHGOPMALIMU U OTKPBITOCTH
roCyAapCTBEHHOI'0 KOHTPOJISA M HAZ[30pa B 06J1aCTH peANPUHUMATEbCTBA.

ABTOpaMH 6Bl MCCIe[0BAH PSAJ HAYYHOT0 U HOPMATUBHOTO IPaBOBOIO Ma-
TepuaJia, Ha OCHOBAaHUU KOTOPOTO CJleJIaHbl BbIBO/IbI O HEOOXOMMOCTH 6oJiee
TIATEJbHOTO MOJX0/la K MeEXaHU3MaM 3allUThl NpeJNpPUHUMATENbCKON Jes-
TEeJbHOCTH.

WccnenoBaB BOIPOCHI 3alUThI IPaB NpeANpUHUMAaTe el, UX CI0COObI, BUJbI
M MEXaHU3Mbl, aBTOPbI YOEXK/IeHbl, YTO 3TU BOMPOCH! TPEOYIOT KOMILJIEKCHOTO
yperyJupoBaHusl. B 9Tol cBA3M aBTOPHI IPEACTABIAIT P/ BbIBOAOB U NpPeJ-
JIO)KEHUH 110 YCOBEPLIEHCTBOBAHUIO 3THX MEXaHU3MOB B I0PU/UYECKOM MpakK-
THKe Halled CTPaHBbl.
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BBeaeHue

KoHcTuTylMOHHasA cBOOOAA MpeAlpUHUMATENbCKON JesaTeqbHOCTH B KasaxcTaHe - 3To
byHAaMeHTa/IbHbIM NPUHLMUI, TAapaHTUPYOIIUN KaXX[O0My TrpaxkJaHWHY [paBO CBOOOAHO
3aHUMAThCA NMpeJIPUHUMATENbCTBOM, CO3/jJaBaTh U Pa3BUBATh CBOU OU3HEC. AKTYaJIbHOCTh
3TOro MPUHIMIA B COBPEMEHHOM MHpE OTPOMHA U MPOSIBJASETCSH B HECKOJIbKHUX acleKTax.
B nepBy1o odepe/ib, 3TO POCT 3KOHOMHUKHU CTPaHbl, KOTOPbIA OCHOBBIBAETCS HA MOBbIIIEHUHU
TEXHOJIOTUYECKOT0 IMporpecca MNyTeM CO3JaHUSl HOBBIX TOBApOB, peasM3allUd HOBBIX
ujel, a Takxke ycayr. [loBblllleHHe HAIMOHAJIbHOM KOHKYPEHTOCIOCOOHOCTH KaK MPUHIUI
3KOHOMHYECKON HalpaBJIEHHOCTU ObLI omlpezesieH B OJHOM W3 mnocjaHud [Ipe3ugenta
Pecny6sinkn KazaxcTaH, 4TO HMEHHO «KOHKYpeHTHble IMpPEUMYIleCcTBA U PaCKpbITHE
BCEBO3MOXKHOTO TMOTeHLHasa MpPOU3BOACTBA OyJeT fABJAATbCA HOBOW MapaJUrMou
3KOHOMHYECKOTO pa3BUTHUs Haulell ctpaHbl» [1]. U B mepByw ouepeab aKLEHT cAesiaH
Ha «COBITOBYI MOJIMTHUKY», C IJIAaHOMEPHBIM pacliMpeHHeM reorpapuu cObITa HaALIKMX
OTe4YeCTBEHHbIX NPOAYKTOB MPOU3BOACTBA.

Pa3BuTOe NpeANpUHUMATEBCTBO B CTPAHE — 3TO U KJIDUEBOW QpaKTOp CO3JaHUsA paboyrx
MECT, Y yJIy4yllleHUe MOJMTUKHU rOCylapCTBa 3aHATOCTHU HACeJIEeHUS.

[IpeanpuHuMaTesibCcKasi [esdTeJbHOCTb Oblaa BBeJeHa B paMku 3akoHa B 2006 rony
nyTeM noanucaHus 3akoHa Pecny6siniku Kazaxcrtan «O yacTHOM mpejlnpUHHUMATEbCTBE»
[2], a 3aTeM pacminpuia BO3MOXXHOCTH MpeSIPUHUMATENbCKON AeATeJbHOCTU C IPUHATHEM
[IpeanpuHuMaTebCcKoro kogekca Pecny6auku Kasaxcran [3]. OgHako, kak oTMedaeT Mopos3
C.II., B KasaxctaHe pa3BuTHe NpeAlpUHUMATENBCTBA Hadasocb € 90-x roaoB ABaALATOIO
CTOJIETUS B BUJe HOBOM MATOM IIKOJIbI IPEeANPUHUMATE/bCKOrO IpaBa U MPOJOJDKAET CBOe
pa3BUTHE I10 CETOAHSIHUM JeHb [4].

CornacHo HauuoHa/nbHOrO [OKJIaZa O COCTOSTHUU MNpeANpPUHUMATENbCKOUM aKTUBHOCTHU
B Pecny6sinke Kazaxcran, 3a mnepuog 2015-2019 roza B HalMOHa/JbHYH MajaTy
npeAnpuHUMaTesiel noctynuao okosio 29000 obpauieHui o 3amuTte 6u3Heca [5]. OfHako
3Ta ouyeHb OoJjbliasg LUPpa CBUAETEJbCTBYET O CHUCTEMAaTUYECKUX HapyLIeHUSAX NpaB
npegnpuHuMaresiei. [loaToMy paccMaTpuBaeMass HAMU TeMa BCEr/ia aKTyaJslbHa, MOCKOJIBKY
HalpsMyl 3aTpardBaeT peryjupyemMble NpeAlpUHUMATe/bCKME MPAaBOOTHOILIEHUS
BEPTHUKAJIbHO M TOPHU30HTAJbHO W MPOOGJEMBI, C KOTOPbIMH CTAJKHUBAIOTCA CyO'bEKTHI
npeANpUHUMATENbCTBA B PEAJIbHOCTH.

[Ipy wuccief0BaHUM HEKOTOPBIX MEXaHHW3MOB 3allMTbl MpaB M CBO6GOJ CYyObEKTOB
npeANpUHUMATEJNbCTBA B MeEX/AYHAPOAHOM MNpaKTUKe HaMHU CJAeJlaH KpaTKUM aHaJu3
COCTOSIHUS AAHHBIX IEUCTBUH, KOTOPbIE BBIPAXKAIOTCS B CJIEAYIOILEM:

- MPU KOMIIJIEKCHOM HM3Y4YEeHUU CUCTEMBbl 3alUThl IPaB U CBOOOJ CyObEKTOB NpeJNpU-
HUMAaTeJbCTBA KOMILJIEKCHbIE U MEXJUCLUIJIMHAPHbIE WCCAe[0BaHUSA OTCYTCTBYIOT HJIH
MMEIOTCS, HO B MaJIOM KOJIMY€ECTBE;

- uHpoOpMalUsl O CYIIECTBYIOIMX MeXaHHW3Max 3alldThbl MpaB W CBOOOJ MpeJnpu-
HUMaTeJ/IbCTBA ONUChIBAIOTCA OPUIIAAIbHOU GOPMOH, UTO CO3JaeT ONpeie/ieHHble TPYHOCTH
B UX MOHUMAaHHWHM, 2 UHOTAA, B CUJIy PAa3/JIMYHbIX IPUYUH, SABJSETCA JIATEHTHOM, YTO CJIYXKUT
NpaKTUYeCKOW ¥ Hay4YHOU NPOOJIEMOH.
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Hekxomopbule npob.1embl 3aljumbvl KOHCMUMYYUOHHbIX NPA8 U 80600 Cy6sekmos8 hpednpuHUMamensbckol
desimesbHocmu 8 Pecny6auke Kazaxcman

llesibt0 JaHHOTO KCC/Ie/JOBAHUSA SIBJISETCS KOMIJIEKCHBIM aHa/M3 COCTOSIHUS CYIeCTBYIOLUX
MEeXaHHU3MOB 0becreyeHus U COOII0AeHUsA IPaB U CBOO0/ CyO'beKTOB NpeANPUHUMATeIbCTBA
10 3aKOHOAAaTebCTBY Pecny6inku KazaxcTaH v B MUpOBOH NpakTHKe. OCHOBHBIMH 33/jla4aMHU
JJ1S1 OCTHXKEeHUA MOCTaBJIeHHOM 1|eJIU SABJISAI0TCS:

- PacKphbITh coZiep>kaHre GopM U c1oco60B 3alUThl CYO'bEKTOB NpeJIPUHUMATEbCTBA;

— PaCKpBITh IPU3HAKHU U CYILIHOCTb 3aLUTHI [TPaB M CBOOO/ CyO'bEKTOB NpeJIIpPUHUMATEbCTBA;

- MPOBECTH KPAaTKUHM aHAJUTUUYECKUH 00630p AeHCTBYHOILEHd CUCTEMbl MeXAyHapOJAHBIX
OpraHM3aly# B IpoLecce 3allUThl IpaB NpeANPUHUMATENbCTBA;

- U3y4YUTb HallMOHAJIbHbIE JJ0KJIaZbl, ONy6JIHMKOBaHHbIE KOMIIETEHTHBIMU OpPraHU3aLUsIMU
Pecny6smku KaszaxcTaH ¢ Liesiblo onpefie/ieHUs] COCTOSAHUSA MeXaHU3MOB 3alUThl IIpaB U
CB000/ CyO'bEKTOB NpeJIPUHUMATENbCTBA B CUCTEME MEX/IYHAPOAHbIX OpraHU3aL 1.

B JaHHOM Hcclej0BaHUM OBLIM pAacCMOTPEeHbl HOBeHIIMe TPyZbl YYEeHBIX 10 BONPOCAM
3alMTHI IPaB U CBOOOJ CyO'bEKTOB NpeJIpUHUMATENIbCTBA, KOTOPBIE, HAa HAlll B3IJIA/I, BHEC/H
3HAUUTEJbHbIA HAy4YHbIM BKJIQJ, Ha YJydlleHHe HMEIIIUXCS MeXaHW3MOB 3allUMThl NpaB
JIJIsl Halllero rocygapcrsa. 3To uccaenoBanusa H.A. A6pamosa [6], M.A. JlanunoBou [7], U.A.
Kamanosoi [8], C.Il. Mopo3 [4] u pyrux aBTOPOB.

MeToAbI M MaTepHaJIbI

B faHHOM HccilejoBaHMe aBTOPaMU MCIOJIb30BAJIUCh Cle/lylolide MeTO bl UCCIeJ0BaHUS:
oblLeHay4yHble W ClleljMajJibHble METO/bl, BKJIOYasg TaKdhe, KaK MeTOJ, aHa/u3a, CUHTe3a,
CpPaBHUTEJIbHO-IIPABOBOM U peTpOCNeKTUBHaA AuddepeHnuanus.

B To ke BpeMs OCHOBHbBIMM MaTepHaslaM{, UCIOJIb3yeMbIMU B JJAHHOM HCCJIeJJOBaHUH,
SIBJIIIOTC. HOPMaTHMBHble IpaBoBble akThl Pecny6snku KasaxcraH, HemocpejCTBEHHO
CBAI3aHHbIE C IPeJNIPUHUMATENbCTBOM U €ro peryJMpoBaHUeEM, a TaKXKe 3alUTON UX [IpaB U
cB060/.[IpoBe/ieH KOMIJIEKCHbIM aHa/IU3 HAJIMYMS TP06JieM B COGJIIOL€ HUM KOHCTUTYLIMOHHbBIX
npaB ¥ CBOOOA NMpeJlpUHUMATENbCTBA, UX QYHKIIMOHUPOBAHUSA B YCJOBUAX COBPEMEHHOIO
3aKOHO/ATeJbCTBA U HECTAaOUJIbHOCTU BHELIHUX (QAKTOpPOB [/ ero pa3BuTus. 060011eH
3apy06eXHbIN OMBIT 3aIUTHI [IPAaB U CBOOO/ CYyO'bEKTOB NIPeAIIPUHUMATE/ILCTBA, HA OCHOBAHUH
KOTOPOTO CJeJIaHbl MpeJJIOKeHUs] 10 yCOBepLIeHCTBOBAHWIO COBPEMEHHOU CUCTEeMBbI NpaB
npeJnpruHUMaTeen.

OGcyxaeHue U pe3y/IbTaThl

CBob6osa mpeANpUHUMATENbCKON AEeATEeJbHOCTA NPEAOCTaBJSET KaX/JOMY TpaxkJaHUHY
IIAaHC peasiM30BaTh CBOM MOTeHLMaJ, CTaTb GUHAHCOBO HE3aBHCUMBIM M YJAYYIIUTb CBOE
6sarococtosiHde. [lpeAnprHHHMMATENbCTBO CO3/4aeT BO3MOXHOCTH [JJis  COLMa/IbHOrO
BOCXOX/IeHUsl, TIoMOrasi JIIOASAM BbIpBAaTbCSl M3 0€JHOCTH W JOCTUYb ycnexa. M mosTtomy
Ba)KHbIM OCTaeTCsl KOHCTUTYLLMOHHAsA CB0OOJAAa NpeAlpUHUMATENbCTBA, KOTOpas SBJISETCS
HeOT'beMJIEMOM 4YacCTbI0 [IeMOKPAaTUYECKUX LIeHHOCTEeN, rapaHTUPYIOLIMX CBOOOJYy BbIOGOPA,
CaMOCTOSITEJIbHOCTb U OTBETCTBEHHOCTb.

B ycnoBusix rnobanusanuyd cBo60Aa NpeAlpUHUMATENbCKOW JeATeJbHOCTU SIBJSETCS
KJIO4eBbIM (GAKTOpPOM [Jisl YCIEIIHOr0 pa3BUTUSA U KOHKYPEHTOCHOCOOHOCTHM Ha
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MeX/yHapoJHOM pblHKe. B 3Toil cBA3M cyuTaeM, 4TO CBOGOAA NpeANpPUHUMATENbCTBA
1103BOJISIET OBICTPO pearupoBaTh Ha U3MEHSAOLIMECS NOTPEOHOCTH HaceleHUs U NpeJjaraTb
HOBble TOBapbl M ycayrd. OZjHaKO BaXKHO NMOMHHUTb, YTO CBO6OJA MpejlNpUHUMATENbCKOU
JleITeJIbHOCTU [JI0JDKHA COYeTaTbC C OTBETCTBEHHOCTbIO U COOJIIOJleHHWEM 3aKOHOB. JTO
OTpakaeTCsl Ha COLMAa/IbHOM OTBETCTBEHHOCTHU M 3alllUTe IpaB NOTpeOUTesel, a TaKKe
crpaBeJJIMBOM KOHKYPEHIHHU.

[ToMHUMO yKa3aHHbIX COCTABJSAIIIUMX BaXKHbIM SBJISETCA U COOJIIOJeHHe 3aKOHHOCTH.
[loaToMy cuuMTaeM HeOOXOAUMBbIM OTMETHUTb OTYET O peasu3aluu MexyHapoJHOro MakTa
006 9KOHOMUUYECKUX, COLIMATbHbBIX U KYJbTYypHbIX IpaBax Pecny6sinku Kazaxcran 2007 roga. B
HeM yKasbiBaeTcs, 4To KaszaxcrtaH, patudunupoBaB Konsenuuto MOT 1948 roaa, TeM caMmbIM
3aKpenu/l OCHOBHbIe NpaBa MpejlpuHUMaTeield, U OHU BIpaBe CO3/JaBaTh OpraHU3alUd U
MMEeIOT MpaBO BCTYNaTh B pa3/iMyHble OpraHu3alnydu 6e3 Kakoro-aubo paspelieHus, U 3TO
SIBJISIETCS FapaHTHeNW COOJII0JleHUs NPUHLMIIA CBOOOAb] e TeJIbHOCTU 6e3 BMellaTesbCTBa
roCcy/JapCTBEHHBIX BJACTeN B UX JeATEeJbHOCTb C yYeTOM paboThl NpeANpUHUMAaTesNeld Ha
3aKOHHBIX HayaJax [9].

CorsiacHo HannonanbHoro gokiaza Pecny6sivika Kazaxcras 3a nepuop ¢ 2010 no 2015 rog,
OM6yacmeHy noctynusio 6osiee 2500 >xayiob Ha HapylleHHe COLMAJbHBIX U 3KOHOMUYECKHUX
npaB [5], 4TO moATBep:KJaeT CUCTEMAaTUYHOCTb HApyLIEHUHW HEKOTOPbIX 3aKOHHBIX INPaB
rpaxkJaH. B JaHHOM /0K/1a/ie yKa3blBaeTCs HAa HEKOTOPBIM aZIMUHUCTPATHUBHbBIN Gapbep AJs
npeANpUHUMATEbCKOM AeaTeJbHOCTH, KOTOPBIX BJIMSET Ha JaJibHelIlee ee pa3BUTHE.

B 3TO#1 CBSI3K cuMTaeM HEOOXOAUMbIM PACCMOTPETh HEKOTOPbIE KaTeropuaibHble MOHATHUS
B IIpeJIpuHMMaTenbCcTBe. C yKOpeHeHUeM eMOKpaTHU B KasaxcTaHe M akTUBHOM pa3BUTHUH
npeANpUHUMATE/bCTBA MOSIBUJIaCh HEOOXOJAUMOCTb B MX 3alllUTe, a TOYHee 3aljUThl NPaB
M CBO0OOJ] BCeX MMEILIUXCHA CyO'beKTOB NpeANpPHUHUMATENbCTBA, KOTOpPble BBIPAXKAKOTCSA B
omnpenesieHHbIX popMax, cnocobax U MexaHusMmax. [loxg ¢opmoi 3amutel JlanunoBa M.A. B
CBOEM HCCJIE[JOBAHUU yKa3blBaeT Ha «KOMILJIEKC MEPONPUATHUN MO 3alUTe CyO'beKTUBHbIX
IpaB U OXpaHseMbIX 3aKOHOM UHTepecoB» [7]. TpeymiHukoB M.K. yka3bIBaeT Ha «1eTEJIbHOCTD
KOMIIETEHTHBIX OPTaHOB MO 3allluTe MpaB, IPeAyCMOTPEHHbIe 3aKOHOM, MIPUMEHEHHE 3THUX
HOPM U ollpejieJieHHe CI0COO0B 3alUThI 110 BbISIBJIEHHBIM 06CcTOATEAbCTBaM» [10].

B ropuavyeckorl TeopuUH BBIAENSAOT JBe QOpMbl 3alUThl: BHecy/leOHasaA U cyfebHasa. K
BHecyleOHOU ¢dopMe 3allUThl IpaB U CBOOOA MpeAlpUHUMATESEeN OTHOCAT AOCYAeOHYIO
3alMTYy NpaB, UHCTUTYT OMOyACMeHa, JlenapTaMeHT NPaBOBOU 3allUThI IpeJpUHUMAaTEeN
B ctpykType HIIIl PK «ATamekeH» U NPOKYPOPCKYIO 3aILUUTY. JONOJHATEIBHO OTMETUM, UTO
HIII PK «ATamekeH» nojnucasa MeMopaHAyMbl BO BCceX 06/1aCTsAX rocyiapcTBa c [eHepaibHOM
npokyparypol PK, yTo faeT BO3MOXXHOCTb HaNpsIMyl 0OpaTUTHCA MO MPAaBOBBIM BONpOCaM
NOCPEACTBOM BH/JEOKOHPEpPEHIIMU K MpeJCTaBUTE/SIM OpraHoB MNpoKypaTypbl. OJHakKo
peasn3anus JaHHOW NpoLelypbl, HA HAlll B3IJIA/l, OCTA€TCS HEBO3MOXXHOM B CUJIY OTCYTCTBUA
CBOOOJHOTO AO0CTyNa K TaKUM 3BOHKaM, MOCKOJIbKY MPOKypaTypa — He KOHCYJbTaTUBHO-
coBellaTe/ibHbIA opraH. Tem He meHee, B 2021 roay B 3akoH PK «O mpokypaType» ObLI
BHECEH ps/Ji MOMNpaBOK, B TOM YMCJIe U MO 3aUldTe MpaB NpeAnpuHuMaresied. Tenepb
npeANpUHUMAaTe/Nb BIpaBe OOpPaTUTbCA B MNPOKypaTypy Ho ¢akTaM BMeUlaTeJbCTBa B
JleITe/IbHOCTh MNpeJANpUHUMAaTe/s 3a 3aljUTOM CBOMX HapylleHHbIX npaB. [IpokypaTypa
BIIpaBE Ha OCHOBAaHUU OOpallleHUs NpeAlpHHUMATesJed NPOBOAUTH aHaJU3 COCTOSIHUSA
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3aKOHHOCTH HEKOTOPbIX HOPMaTUBHBIX aKTOB JIM60 UX CHOPHOCTU U BbIHOCUTD pellieHUe Mo
JaHHbIM pakTaMm [11]. laHHaa npoueaypa AABJAsETCS aiMUHACTPATUBHOM.

JocynebHass (mpeTeH3uOHHasi) ¢opMa yperyJMpoBaHUsI Clopa YCTaHOBJIEHA Kak
['paxxaaHckuM nponeccyanbHbIM KogekcoM PK [12], Tak U MHBIMM HOPMaTUBHBIMHU [1IPaBOBBIMU
aKTaMM KakK QaKT MONbITKWU MUPHOTrO pa3pelleHUsl Bo3HUKLIero cnopa. B cratee 8 I'IIK PK
yKa3aHO, YTO €CJM 3aKOHOM YCTaHOBJIEHA WJM IpefycMOTpeHa JOTroBOpPOM MHpolenypa
Jl0CyZle6HOT0 YperyJiMpoBaHUs BO3SHUKIIETO CIIOPa, TO 00paTUThCA B CYZ, NpeANpPUHUMATENb
BIIpaBe TOJIBKO NOCJe COOJI0JeHus 3Toro mnoJsoxeHusa [12]. B ciydae Hecob6s104eHUs
JIaHHOT O IOJIOXKEHUS CyJi BIIpaBe OCTaBUTDb 3asiBJieHHe 6e3 paccMoTpeHusl. CTOUT OTMETUTb,
yto [paxkgaHckuM KozekcoM PK nosioxxeHHsa o [0CyfieOHOM yperyJMpoBaHUM Cllopa He
YKa3bIBalOTCH, YTO, HAa HAlll B3IJIsAJ, ABJAAETCSA 3HAYUTEJbHBIM YIIyIIeHUEM.

[lox cynebHOM 3amMTON mHpaB NpejlpUHUMaTes]eldl MOHUMAaeTCs NpsiMoe obpalleHHe
CyO'beKTOB IIpeANIPUMHUMATE/IbCTBA 3a 3alLMTON CBOMX HApYyLIEHHBIX IPaB, KOTOPHIE 3a4aCTYI0
MOTYT BO3HHUKHYTb KaK 10 00'beKTUBHBIM 00CTOATE/NbCTBAM, TaK U NMyTEM yleMJIEeHUs NPaB
OpraHaMH BJIaCTH UJIM TPETbUMH JIMLIAMH.

B To ke BpeMs CTOMUT OTMETHUTb BO3MOXHOCTb JIIOOOTO TpaKJaHWHA 00PaTUTHCA
B Konctutyuuonnbsii Cyn PK 3a 3amuToll CBOMX KOHCTUTYLUOHHBIX MpaB. CtaTbs 45
KonctutynuonHoro 3akoHa PK «O KonctutynuonHom Cyne Pecny6suku Kasaxctan»
yKa3blBaeT Ha TaKyl BO3MOXHOCTb: «KoHcTUTynuoHHbIM Cya Mo oOpallleHUI0 Tpax/JaH
paccMaTpuBaeT Ha cooTBeTcTBUe KoHcTuTyuuu Pecny6svku KasaxcTaH HopMaTHBHBIE
npaBoBble akTbl Pecny6sinku KasaxcTtaH, HemocpeJCTBEHHO 3aTparuBaplliie UX NpaBa U
cB0060/1bl, 3aKkpenieHHble KoHcTuTynuen Pecniy6ivku Kazaxcran» [13].

B MexAyHapoJHON IpaKTHKe CyLleCTByeT psAJ, MeXAYyHapOoAHbIX OpraHU3alUd H
HOpPMaTHBHBIX IPABOBBIX aKTOB, KOTOPbIe HAallPaBJIeHbl HA 3aLUTY NIPaB NIpeAlpUHUMAaTeeN.
B 2011 roagy CoBeT mo mpaBaM ueJiOBEKa y4YpeuJ KPYyNHEWIY MJOLAAKYy /Js o6MeHa
ONBITOM U YCTAHOBJIEHUS CBfI3ed IO COOJIIOZEHMIO IpaB 4YesioBeKa KopnopauusaMmu. Tak,
®opym OOH mpoBoAuT exerofjHo BCTPeYM Ha MEeXAYHAapOJHOM ypOBHE IpeJCTaBUTeseH
npeANpPUHUMATENBCTBA, HALlMOHAJIBHBIX NPAaBO3alUTHBIX OpPraHU3alui, NpeJCcTaBUTeJeH
NPaBUTEJIbCTB, KOTOPble INPOBOAAT AUCKYCCUM IO BOIpocaM PyKoBOAALMX NPHUHLMIIOB
NpeANpPUHUMATENbCKON eTeJIbHOCTH B acleKTe NpaB 4Yes/ioBeKa 110 BONpOcaM 3alUThl U
co6JII0/leHUs IPaB U CBOOO/, B 06J1aCTH NpeANIpUHUMATE/IbCTBA U NIpaB yesoBeka [14].

PyKkoBo/s1Me NPUHLKMIIBbI 6M3Heca U NpaB yesioBeka Popyma OOH no npeAnprHUMAaTENbCTBY
M IpaBaM 4YeJIOBeKa 3aKpeIUIAIT 3alUTy INpaB 4YesoBeKa CJeJyILIMM OIpe/e/eHUueM:
«['ocymapcTBa LO/KHBI 3aIMLIATH OT HAPYLIEHHW U IIPaB YeJI0BeKa CO CTOPOHbI TPeTbUX CTOPOH,
BKJIIOYasi KOMMep4YecKue NpeANpHUsATUS, HA UX TEPPUTOPUH U /UM NIOJ UX OPUCAUKLHEN. ITO
TpebyeT aJleKBaTHBIX Mep 10 NpeJ0TBpalleHHI0, pacc/lel0BaH1I0, HAKa3aHUI0 U BO3MeEILeHUIO
TaKUX HapylleHWH nocpeAcTBOM 3PQPeKTUBHON MOJUTHUKH, 3aKOHOAATENbCTBA, NMPaBUJI U
cyAeOHbIX pa3bupaTesbCTB» [15].

O6cyxaeHue

3amwurTa npaB NpeANpUHUMAaTes el ABJAETCA BAaXXHOU COCTABJAKILIENA JJil YCIELIHOro
$YHKIIMOHMPOBAHMSA PBIHOYHON 3KOHOMUKHU. OHa 1103BOJISIET CO3JaTh YCJOBUSA /Il YeCTHOH
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KOHKYPEeHI[UH, CTUMYJUPOBATh WHBECTHUIIMU U 0OECHeYUTb CTAOUJIbHBIA 3KOHOMUYECKHUUN
pOCT.

OCHOBHBIMM KJIFOUEBBIMHU aCEKTAaMHM 3al]AThI IPaB NpeAlpUHUMATEEN ABJISIOTCA AOCTYI
K IPaBOCY/IMI0, TO €CTb BO3MOXXHOCTb OTCTaWuBaTh CBOW MpaBa; CIpaBeJJIMBOE U MPO3pavyHOe
3aKOHO/ATeJNbCTBO, YTO MOJpPa3yMeBaeT CBOOOJHBIM JOCTYN K 3aKOHaM, BKJlO4Yasi CBOGOAY
Y JIOCTYIHOCTb FOCy/lapCTBEHHBIX NPOrpaMM U NOAJEP>KKH; 3allUTa OT HeJ0OpOCOBECTHOU
KOHKYPEeHI|1H, 2 UMEHHO: 3al[UTA OT HeZJ0OPOCOBECTHBIX AEUCTBUIM KOHKYPEHTOB; CBOOOIHbIM
JocTyn K (QUHAHCOBBIM pecypcaM, HeOOXOAWMBbIM /[Jisl pa3BUTHUS OU3Heca; COAeNCTBUE
Pa3BUTHI0O OHM3HEca CO CTOPOHbI IOCYAApCTBa MyTeM MpPeAOCTaBJIEHUS JIbIOT, yIpOlieHUe
npoueAypbl perucTpaliud UHAMBUAYAIbHOIO NpeAIpUHUMATEJISl; IPaBOBble U HENPAaBOBbIE
CHOCOOBI 3alMThI PaB MpeApUHUMAaTEEN U cCaMOperyJupoBaHHe.

[log MexaHM3MOM peasM3alU{ 3alUThl KOHCTUTYLUOHHBIX NpaB NpeAlpUHUMAaTeseN
KamanoBa W.A. moHMMaeT «COBOKYNHOCTb MNPAaBOBbIX M OPraHU3alMOHHBIX CpPEJCTB,
N03BOJISIOLUX CO3JaBaThb YCJOBHS peajMU3allMd M 3alUThbl Takoro npasa» [8]. B To xe
BpeMsa Eropos C.A. onpegzesiseT 3TOT NpPOLLECC KAK MHOTOCTYIIeHYaTbIM CJIOXXHBIA NPOLECC,
00yCJIOBJIEHHBI HOPMAaTUBHBIM CO/lep>KaHUeM npaBa» [16]

W png rocygapcTBa MMeeT OrpOMHOE 3HAaYyeHHUe 3allluTa He TOJIbKO GU3UYECKUX JIUII, HO U
CyObeKTOB IpeIpUHMUMaTebCcTBa. 0JHAKO, HeCMOTPS Ha KOHKPETHbIM IPU3bIB K TOCYJapCTBY
0 COGJII0/IEHUH 3aKOHHbBIX KOHCTUTYLIMOHHBIX NPAaB €ro rpaXJaH U MpejlpuHUMaTeel, MbI
HabJ110/laeM HEKOTOpbIEe MPENSATCTBUSA B 3TOM HAIllPaBJIEHUU CO CTOPOHBI CaMOr0 rocy/jlapCcTBa.
HecMoTps Ha 3HAYUTENIBHOE KOJIMYECTBO MPUHATHIX IPOTPAMMHBIX IOKYMeHTOB B KazaxcTtaHe
(«10 maroB pasBUTHSA IpeAIpUHUMaTENbCTBA», «CTpaTerusa pasBuTuss Ha2018-2023 roabi», «7
peruoHa/ibHbIX UHUIUATHUB» ), BCE 3TH JOKYMEHTDI SIBJISAIOTCS JHIb KyPCUBOM K JIOCTHXKEHUIO
CTpaTeruyecKux Lesen o yBeJuiueHuo 4011 6usHeca B Kazaxcrane 10 50% BBII k 2050 rogy
[5]. Ognako B HanmoHa/ibHOM JIOKJIaJle YTBEPXKAAETCS, YTO MPOJ0JPKAaeT BECTUCh paboTa 1o
yJAy4lleHHWI0 OU3Hec-CpeJibl, B TOM 4YMCJe W 3allluTa npaB Ou3Heca. Takke OTMevyaeTcs, YTO
HauboJIblIKMe MPO06JeMbl HapylleHUs NpeAIPUHUMATENbCKUX MPaB BbISBJEHbI 10 BOIPOCaM
HaJI0r000JI0’KEHUS], 3aKyNKaM, JeHCTBUSM NPaBOOXPAHUTEJNbHBIX OpPraHOB U HaJMYUEM
a/IMUHUCTPATUBHbBIX 6APbEPOB.

OCHOBHBIMU IPOO6JIEMHBIMU BONIPOCAMU IpeANIPUHUMATEJIEN B [TOC/Ie[JHEE BpeMs SIBJISIIOTCS
npo6JieMbl, CBSI3aHHbBIE C HAJIOT006J/I0XKEHUEM MPeANPUHUMATENbCTBA. 3a MOC/eJHHE TPU rojia
TPY pa3a OblJIM BHECEHBI U3MEHEHUS B HAJIOT0OBOE 3aKOHO/,aTeIbCTBO B CTOPOHY YBeJIUY€EHUS,
YTO MOCJY>KWJIO 3aKPbITUK MHOTUX WHAWMBU/YAJbHbIX MpeAlpUHAMATENEN, TAK KaK CTaJo
HepeHTabeJbHO NPOXU3BOAUTD NPOAYKIUIO U ONJIaYUBaTh 3apaboTHbIE IJIaThl COTPYAHUKaAM. B
TO ’Ke BpeMsl U3MeHEHM s KOCHYJ/IMCh HAJIOTOBOT'O peXXMMa CyO'beKTOB MpepUHHUMATE/IbCTBA.
B T0 ke BpeMs 3a ocsie/iHee BpeMs YBeJIUYUI0Ch KOJIMYECTBO CIIOPOB, CBSI3aHHBIX C CUCTEMOU
ylpaBJeHUs PUCKAaMU IO HaJOroBou ordyeTHOCTH. Kak ykaszaHo B cratbe 136 Kopekca
Pecny6sinkyn Kaszaxctan «0 Hajorax M MHBIX IJaTeaxXx B OroxeT»: «Puckom saBiseTcs
BEPOSTHOCTb HEUCIOJIHEHUS U (MJIM) HENOJIHOTO MCIOJIHEHHUS HAJIOrOBOTO 06513aTebCTBA
HaJIOTOIJIaTe/bIIMKOM (HaJIOTOBbIM areHTOM ), KOTOPbIe MOTJIU U (UJIK) MOTYT HAaHECTH y1lepo
rocyaapctBy» [17]. llesiblo JaHHOW CHUCTEMBbI SIBJISIETCS BbISIBJI€EHHE HApyIllIeHUs HAaJOTOBOro
3aKOHO/ATeJIbCTBA IyTeM KaMepaJbHOTO KOHTPOJIS.
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Peann3zoBbiBas npaBa, rpaxaaHuH YamwkuH A.C. obpatuica B KoHctutyuuoHHbil Cyf ¢
obpaleHreM 0 IPU3HAHUU HEKOHCTUTYLIMOHHOM cTaTbU 137 Hasorosoro kozekca Pecy6iriku
KasaxcTaH B yacTH, ycTaHaB/MBawlleld KOHQUAEHUAIbHOCTb KPUTEPUEB PUCKA U MOpsAKa
NpYMEeHEeHUs CUCTEeMBbI YIIPaBJIeHUSA PUCKAMHY, B CBA3HU C UX IPOTUBOPEYHEM NIYHKTY 4 cTaTbU 4,
nyHKTYy 3 ctatb 18, nyHkTy 1 ctatbu 39 Konctutyuuu Pecniy6sinku Kazaxcran [18].

[ToBogOM fJ191 0OpaleHUsA NOCIYKUJ1 0TKa3 cyAby CriequaiM3upoOBaHHOTO MeXPalOHHOT O
aJIMMHUCTpaTUBHOrO cyzAa [laBiaogapckoil o6/acTu B XoJaTallcTBe 06 O3HAKOMJIEHUM C
MaTepuaJlaMy aJJMUHUCTPATUBHOIO JieJla B OTHOLIEHUH UCTILA CO CTOPOHBI oTBeTYMKa (PT'Y
«YnpaBJieHHe ToCy/JapCTBEHHBIX J0X0/0B 10 I. [laBsiofap») ¢ BO3MOXXHOCTbIO 03HAKOMJIEHUS
C CUCTEMOM yNpaBJeHUSl PUCKaMM, KOTOpble ObLJIM INpOBeJeHbl HaJOTOBBIMU OpraHaMHy,
C YTOYHEHHEM, UTO JaHHas MpPOBOAUMAs Npoleaypa fABJASeTC KOHPUAEHLUAJbHOU U He
NOAJIeXKUT pasriamieHnto [18]. B 3Toil cBAA3M MOXXHO yTBepX/JaTb, UTO NpeAlpUHHUMATEb
baKkTHYeCKU He MOXeT 3HaTb NPUYMUHBI YCTAaHOBJIEHUS €My MOBBILIEHHOI0 YPOBHSl PHCKQ,
a Tak)Xe 3aKOHOJATeJbCTBOM He YKas3blBAalOTCH, KaKHWe pelleHUs U JeHUCTBUA TpebyeTcs
COBEPLUUTD, YTOObI CHU3UTh YPOBEHb PUCKa.

Bce mnpuBefeHHble NpUMepbl CJyXaT J[JAOKa3aTeJbCTBOM HeCOBEpLIeHCTBA CHUCTEMBI
KOHCTUTYLIMOHHOM 3alUTBHl IpaB, a TaKXe OTCYyTCTBHE CHUCTeMAaTHU3aLlMh BO3MOXHBIX
CIOCOO0B MeXaHU3MOB 3alUThI CyO'bEKTOB NpeJIpUHUMATE/bCTBA.

3aKk/iloueHue

[logBoAss WMTOI, MOXKHO CKa3aTbh, YTO 3alllUTa KOHCTUTYLMOHHBIX W 3aKOHHbIX IpPaB
M CBO0OOJ, mpejlpyUHMMAaTesied B CTpaHe Bcerja 3aBUCUT OT ee ammnapaTa yIpaBJeHHus,
peasn3ysch yepe3 KOMINETEeHTHbIE YIIOJIHOMOYEHHbIe OpraHbl MyTEM MPsIMOT0 oOpalleHus 3a
3alMTON. UMeHHO rocyapcTBo obecneyrBaeT NpeJCcTaBJeHHble rapaHTUPOBaHHbIE MpaBa
npeANpUHUMATENbCKON [1eATEeJNbHOCTH, KOTOpble 0003HauYeHbl B cTaTbe 26 KoHcTUTyLuH
Pecny6siriku KazaxcraH.

B npuBeieHHOM NIpUMepe 0 pacCCMOTPEHUN HE3aKOHHOCTH HEKOTOPBIX cTaTel Hasorosoro
kogekca PK Mbl ycmaTpuBaeM /[ eMCTBUTE/NbHO HapylleHWe KOHCTUTYLMOHHBIX IpaB
npeAnpyuHUMaTesed, B TOM YMCJe U CBOOOAY A0CTyna K MHGOpPMaILMU, YTO SBJISIETCS CBOEro
poia mpoTUBOpeuyreM CBOOOJbI J0OCTyNa K TOM MHPOpMALUH, O KOTOPOW NpeJCTaBJIEHO
0OBUHEHME.

W1 mb1 paspensgem MHeHue A.LL JlucunpiHa-CBeT/IaHOBA O TOM, YTO «PBIHOYHbIE OTHOILEHUS
JIOJDKHBI CYyLIeCTBOBAaTb TOJIbKO B HENPOTUBOPEYMBOM MPAaBOBOM MNpoCTpaHCTBe» [19].
W 6siarofaps TakoMy MOAXOAY TMOSIBJASETCS BO3MOXXHOCTb CHU3UTBH YIpoO3bl U PUCKU [JS
npeAnpyuHUMAaTEJIEN, a, CJIe0BAaTEJNbHO, U IPOLIBETAHUSA 9KOHOMUKHU CTPAHBI.

Takke obpaljaeM BHMMaHHe WM Ha TO, YTO NpaBO 3aHUMATbC NpeANPUHUMATETbCKON
JleiTeJIbHOCTbIO 3akpemnisieTca KoHcrutynued Pecny6avku KasaxctaH U oTMedaeTcs
[paxkgaHckuM KoZekcoM Pecny6sivku KasaxcTaH 6e3 ykasaHUsl Ha 06peMeHeHus], KpoMe KakK
YTOYHEHHUS] 3aKOHHOCTU [IeITEJIbHOCTH, OJHAKO OCTasJbHasi OCHOBHAsl 4aCTb HOPMAaTHBHBIX
IpaBOBbIX AaKTOB IOCBslleHa B OOJIbLIel CcTeneHU 06s3aTeJbCTBAM 10 BbINOJHEHUIO
MHOTOYMCJIEHHOTO KOJIMYeCcTBa Tpe60BaHWM K peJIPUHUMATENbCTBY.
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PaccMoTpeHHble HAaMW PA3HOBUAHOCTH 3alllMThl NMpaB M CBOOOJA MNpeAnpUHUMATEJeH
MIOKa3bIBAIOT, YTO OHU JIOCTATOYHO Pa3HOOOpa3Hbl B Hallel CTpaHe, a COOTBETCTBEHHO,
HACKOJIbKO CIOCO6bI pa3HOOOPa3Hbl, HACTOJIBKO JIOJDKEH ObITb TMOKMM MEXaHW3M 3allUThl.
B 3To#l cBSI3U mpejroJiaraeM, YTO HEOOXOJMM 3aKOH O 3alluTe MpaB HUHAWBUAYATbHBIX
npeAnpuHUMaTeed U I0PUAUYECKUX JIUI] ITPU OCYIIECTBJIEHUH rOCYAapCTBEHHOI0 KOHTPOJIS
M Ha/[30pa, 1|eJbl0 KOTOPOr0 CTaHET peryJMpoBaHHe OTHOUIEHUH B 06JIaCTH OpraHU3alUU
roCy/JapCTBEHHOTO KOHTPOJIS, B TOM YHMCJIE U HAJIOTOBOTO KAMEPAJIbLHOTO KOHTPOJISL. 3aTPOHET
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Ka3sakcraH Pecny6/iMKachIHAAFbI K9CIMKEPJIiK KbI3MET CYGbeKTi/IepiHiH KOHCTUTYMAJIBIK,
KYKBIKTapbl MEH 60CTaHABIKTaAPbIH KOPFay/bIH Kelo6ip Macesienepi

Anpgarna: KasakcTaH/[a KacinkepJiepAiH KOHCTUTYUUSJIBIK KYKbIKTapbl MeH 60CTaHJbIKTapbIH
KOpFay MaceJsieci 30p MaHbI3Fa ue. bys 6ekiTy KasakcTaH/ja KoCiIKepJIiKTi JaMbITYABIH eJ1 YIIiH Je,
TyTacTall 3KOHOMMKA YIIiH Jle alphIKlla MaHbI3/JblIbIFbIHA Heri3genreH. by 3epTTeyiH, MaKcaThl
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KasakcTaHarbl KocinkepJsiep/iiH KOHCTUTYLUSJIBIK KYKbIKTapbl MeH OOCTaH/bIKTapblH 6y3aTbIH
npoGJsiemManapAbpl Kapay O6oJsbll Tabbuiajbl. CoHJAM-aK, aTajfaH MakKCaTTbl allyaFbl HeTi3ri
ujiesiiap KIcCiMKepJiK KbI3MeT CyObeKTiJiepiHiH KYKbIKTapbl MeH GOCTaH/bIKTApbIH KOpFay >Kai-
KYUiH allKpIHAQy, 0J1apZbl KOpFay/lblH ToCilZilepi MeH TeTIiKTepiH 3epjeJiey, OCbl cajajlaFbl apHaWbl
yibIMap MeH ¢opyMAap npu3Machl apKbLibl KocCiKepJiepAi XalblKapasblK, KoJAayAbl Kapay 60J1bl
Tabbl1agbl. KapacThIpbLIbIN OTBIPFAaH 3€PTTEy TaKbIPbIOBIHBIH FbIJIBIMU MaHbI3/bLIBIFbl 3€PTTEY
KOPBITBIHJbLIAPBIHAA YCBIHBUIFAH XKaHAa WJed]apfa XKaTblp, ajJ MNPAKTUKA/BIK MaHbI3/bLIbIFbI
aKmapaTkKa KOJI JKeTKi3y epKiHAiri >koHe KocCilKepJliK casacblHJaFbl MeMJIEKETTIK 6aKbliay MeH
KaZiaFasay/blH, allbIKThIFbl KaFUJATblHA HerisjesreH OoJiallakTa KocinkepsepAiH KyKbIKTaphblH,
60CTaHABIKTapbl MEH 3aHJbl MYAJeJepiH KOopFay »KaFJaillblH KaKcapTyfa bIKNa/J eTeTiH »aHa 3aH
KaObL1Jay TypaJibl YChIHBIC TYPiHAE YCbIHBLIFaH.

ABTopsap 6ipKaTap FbIJIBIMU K9HE HOPMAaTUBTIK KYKBIKTBIK MaTepuajjapAbl 3epTTe/i, COHbIH,
Heri3iHje KacCinKepJliK KbI3METTi KOpFay TeTiKTepiHe HeFypJIbIM MYKUAT Kapay KaXKeTTiJiri Typassl
KOPBITBIH/JbLIAP KacaJbl.

KacinkepJsiepAiH KYKbIKTapblH KOpFay MaceJieJiepiH, 0J1apAblH TaCIIIEPiH, Typ/iepi MeH TETIKTepiH
3epTTereHHeH KeliH aBTopJiap 6y/ Macesesiep KellleHJi peTTeyAi KakeT eTeTiHiHe ceHiMAi. OcbiFaH
GalyIaHBICThI aBTOPJIApP eliMi3/liH 3aH TaKipubeciHAe oChl TeTiKTepAi XKeTingipy 6oibIHIIA GipKaTap
TY>KbIPbIM/ZIap MEH YCBbIHBICTAp YCbIHA/bL.

TyiiiH ce3gep: kacinkepJsik KpI3MeT, KYKbIKTap MeH 60CTaHAbIKTAp, KOPFay, KaciKepJliK cyObek-
TiJlepi, KOpFay TeTiKTepi, MeMJIEKETTIK 6aKbLIay.
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Some problems of protection of constitutional rights and freedoms of business entities
in the Republic of Kazakhstan

Abstract: The issue of protecting the constitutional rights and freedoms of entrepreneurs in
Kazakhstan have great importance. This statement is due to the special importance of the development
of entrepreneurship in Kazakhstan both for the country and for the economy as a whole. The purpose of
this study is to consider the problems that violate the constitutional rights and freedoms of entrepreneurs
in Kazakhstan. Also, the main ideas in the disclosure of this goal are to determine the state of protection
of the rights and freedoms of business entities, to study ways and mechanisms of their protection, to
consider international support for entrepreneurs through the prism of special organizations and forums
in this area. The scientific significance of the research topic under consideration lies in the new ideas
proposed in the conclusions of the study, and the practical significance is presented in the form of a
proposal for the adoption of a new law that improves the situation with the protection of the rights,
freedoms and legitimate interests of entrepreneurs in the future, based on the principle of freedom of
access to information and openness of state control and supervision in the field of entrepreneurship.
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The authors investigated a number of scientific and regulatory legal material, on the basis of which
conclusions were drawn about the need for a more thorough approach to the mechanisms of business
protection.

The issues of protecting the rights of entrepreneurs which was studied in article, their methods,
types and mechanisms, the authors are convinced that these issues require a comprehensive settlement.
In this regard, the authors present a number of proposals for improving these mechanisms in the legal
practice of our country.

Keywords: entrepreneurial activity, rights and freedoms, protection, business entities, protection
mechanisms, state control.
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Abstract: In contemporary conditions in Kazakhstan and other foreign
countries, significant attention is given issues and problems of organizing
effectivelocal self-government (LSG). The study aims to explore the constitutional
and legal regulation of LSG in Kazakhstan and to seek innovations in forming an
effective financial system for LSG bodies. Various methods were used, including
general (theoretical, universal) and specific (empirical or practical) research
methods. The research results include the following conclusions: Government
authorities and LSG bodies, along with their officials, must continuously improve
the legal framework for organizing and developing an effective financial system
for LSG bodies in Kazakhstan, taking into account the constitutional norms of
building a legal and social state. Effective functioning of LSG bodies primarily
depends on their material, technical, and financial resources. It is noted that the
establishment of an efficient financial system for LSG in the modern democratic
and social world is recognized as a fundamental legal foundation. This study
examines the most established and widely accepted definitions of terms and
concepts. The analysis and consideration of these and other related concepts
are driven by the objective needs of modern times.

Conclusions focus on the legal aspects of these terms and concepts, reflecting
the essential features of the concept of forming an effective financial system for
local self-government, its theoretical foundations, and their application to the
practice of constitutional construction of a real social state in Kazakhstan. The
results of the study are expected to assist legislators in drafting a high-quality
law on LSG issues.

Keywords: governance, self-government, municipality, financial foundations,
local budget, development of financial foundations.

Received: 20.08.2024. Accepted: 06.09.2024. Available online: 30.09.2024.


https://orcid.org/0009-0005-1580-5949
https://orcid.org/0000-0003-0325-9248
https://orcid.org/0009-0000-7445-7773
https://doi.org/10.32523/2616-6844-2024-148-3-242-251

On the Correlation of Terminology in the Local Self-Government System in Republic of Kazakhstan Defining Terms

Introduction

The issues of organizing the legal foundations regulating the activities of LSG have gained
significant importance in the current conditions, especially regarding their material, technical,
and financial state. The Constitution of Kazakhstan enshrines provisions that regulate local
government and self-government issues [1].

The relevance of the research topic is driven by the necessity to establish an effective LSG
system in Kazakhstan, which has notyet been developed in the country. President of Kazakhstan,
Kassym-Jomart Tokayev, emphasized that an effective LSG with appropriate representative and
executive bodies must be formed in the country. However, to date, local self-government has not
been effectively established in Kazakhstan, and real local self-government bodies have not been
formed. Additionally, the relevance of our research is due to the need for innovation in creating
real LSG bodies, their financial systems, as well as the need to clarify the legal hierarchy of
definitions, taking into account the nuances of their meanings related to local self-government.

The object of the research includes the constitutionally established system of local self-
government, as well as the constitutional and legal relations that develop in the formation of
institutions of local government and self-government.

The subject of the research is the constitutional and legal foundations for the formation
and development of local government and self-government bodies, the factors and conditions
for the development of local self-government, and the main problems along the path to their
resolution.

The aims of the research is to conduct a comprehensive, systematic analysis of the theoretical
and practical issues and problems related to the constitutional and legal regulation of LSG in
Kazakhstan.

The right to effective LSG is enshrined in international law as a crucial condition for a decent
life for the citizens of a state. In the scientific realm, the formation of an effective financial system
for LSG is considered a complex, multifaceted state-societal-political phenomenon. It is in this
context that the issues surrounding the formation of an effective financial system for LSG have
for the first time become the subject of study in Kazakhstan's legal science.

In our view, Kazakhstan still lacks research dedicated to a systematic and comprehensive
examination of the problems faced by LSG bodies, including their financial and economic
activities.

The conceptual legal foundations for the formation of an effective financial system for LSG,
along with the related institutions, include such state-legal categories, key terms, and concepts
as "state administration," "local self-government,” "local community," and others.

[t is important to emphasize that while there are a sufficient number of terms and concepts
related to the formation of an effective financial system for LSG, some of them are still not fully
defined in terms of their complete functional significance.

In our article, we do not aim to conduct a detailed study of the essence and significance of
most of the terms and concepts mentioned above. Most of the definitions have been sufficiently
explored,bothby domesticpractitionersand scholarsaswellasbyresearchers from CIS countries
and beyond. In this study, we will use the most established and widely accepted definitions of
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terms and concepts. The examination and consideration of these and other concepts are driven
solely by the need for their consistent use in this research. From this perspective, this section
will focus on the legal aspects of these terms and concepts, reflecting the essential features of the
concept of forming an effective financial system for LSG, its theoretical foundations, and their
application to the practice of constitutional construction in a real social state in Kazakhstan.

We also note that in this article, we use categories such as "term," "concept,” and "definition."
To ensure clear and precise understanding of these words, as well as the terms mentioned above,
we will explain their meaning, essence, and characteristics. In this study, we will predominantly
use the word "definition."

So, first of all, "municipal bodies are local self-government bodies that have the right, within
the framework of general laws, to make decisions that are binding within a given region, impose
local taxes and fees, form and allocate local budgets, and implement social measures aimed at
supporting the residents of the region." [2].

In our understanding, LSG bodies are elected bodies of local self-government that have the
right to represent the interests of the population and make decisions on their behalf that are
effective within the territory of the municipality [2].

In Kazakhstan, there are 3 cities with megapolis status, 17 regions, 177 districts, 84 cities
of regional and district significance, and 7,031 villages and settlements, within which 2,383
rural districts have been established (these are hybrid administrative bodies). We believe that
it is necessary to establish local self-government bodies in every village and settlement. In our
opinion, it is essential to utilize both domestic and, particularly, international experience in
assessing the financial condition of local self-government bodies. The legal and organizational-
economic foundations for the development of the financial condition of local self-government
bodies should be improved, and a mechanism for their development should be devised based
on the mobilization of their own financial resources, municipal property, local taxes, and other
sources.

Today, there is already an excellent experience in organizing LSG. For example, in the
Zharlyozek rural district of the Koksu district in the Zhetysu region, the Center for Sustainable
Development called "OCHAQ" was established in 2020. The goal of this center is to develop and
implement modern technologies for sustainable development in rural areas and agriculture,
and to replicate these technologies in every village in the region. With sponsorship and
grant funds, a magnificent administrative building was constructed for the OCHAQ Center
for Sustainable Development, where villagers can come to solve local issues and problems,
hold various socio-economic events, and more. In fact, the building of the OCHAQ Center for
Sustainable Development has become the local self-government body of the village. The center
houses offices, classrooms for conducting training sessions, workshops with an exhibition hall,
a museum, a hotel, a shop, and a teahouse, as well as other necessary infrastructure for its
activities.

We believe that such Centers for Sustainable Development (rural, township management
bodies, rural municipalities, offices, and other local community management bodies) should
be organized and established in every village and settlement in Kazakhstan, of which there are
7,031 units. This would ensure that a management system exists not only in the 2,383 rural
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districts (where each district includes between 2 to 12 villages) but that management bodies
are present in every village and settlement. In this way, the entire population of the villages,
settlements, and cities (19 million people) would be involved in the local self-government
system, aimed at developing the local economy, agriculture, livestock farming, and overall
sustainable development of local communities.

We also believe that the leaders of the executive bodies of the LSG should be elected by
the residents of the local communities, as is done in Turkey. To study the experience of the
municipalities in Turkey, a delegation of Kazakhstani scholars and practitioners, consisting of
five people, familiarized themselves with the activities of two district municipalities and their
socio-cultural facilities in Istanbul from February 26 to 29, 2024.

In addition to signing the cooperation protocol between the Union of Local Self-Government
Bodies of Kazakhstan and the Union of Municipalities of the Turkic World (TDBB), during the
visit to Turkey, a delegation from the Union of Local Self-Government Bodies of Kazakhstan
(ULSGB) visited the municipalities of Bagcilar and Zeytinburnu.

On February 27, 2024, the delegation from the Union of Local Self-Government Bodies of
Kazakhstan visited the Bagcilar municipality and met with Deputy Mayor Volkan Cakmak. After
the meeting, the ULSGB delegation toured the Bagcilar municipality and visited the Palace for
the Disabled, the “Vefahane” Life Center, the City Library, the Hasan Nail Canat Information
House, and the Youth Center.

On February 28, 2024, the delegation visited the Zeytinburnu municipality and met with
Deputy Mayor Osman Ding. After the meeting, ULSGB delegation took a tour to learn about the
activities of the Zeytinburnu municipality. They visited the Medicinal Plants Garden, the historic
Balikli Greek Church, the Zeytinburnu Bookstore, the Zeytinburnu Culture and Arts Center, the
Mosaic Museum, the Maltepe Information House and the monument to the Kazakh poet Abai.
The program concluded with a final evaluation meeting held at the TDBB headquarters.

The delegation from the Union of Local Self-Government Bodies of Kazakhstan, which
attended the ceremony for the signing of the Cooperation Agreement, included Erkinbek
Rakimbaev, President of the Union of Local Self-Government Bodies of Kazakhstan; Zhazira
Omirali, Rector of Kunaev University and Deputy Director General of ULSGB; Baktygul Ilyasova,
Deputy Director General of ULSGB; Sandugash Koshekova, Deputy Director of the Kazakh
Training Center for Local Self-Government Bodies; and Anara Anipina, Secretary of the Public
Fund for the Development of Local Self-Government "Eurasian Public Union."

The cooperation protocol between the Union of Municipalities of the Turkic World (TDBB)
and the Union of Local Self-Government Bodies of Kazakhstan (ULSGB) was signed at a ceremony
held on February 26, 2024, at the TDBB headquarters in Istanbul. The protocol was signed by
TDBB Secretary General Fahri Solak on behalf of TDBB, and by Erkinbek Rakimbaev, President
of the Union of Local Self-Government Bodies of Kazakhstan, on behalf of ULSGB.

After the signing ceremony, the delegation from Kazakhstan held a meeting with TDBB
General Secretary Fahri Solak at the TDBB headquarters. During the meeting, Fahri Solak
provided information about TDBB and its activities, noting that Kazakhstan is one of the
member countries with which TDBB actively cooperates and that the Akimat of Turkestan is
also represented on the TDBB Board of Directors. He also mentioned that a monument to Yunus
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Emre was recently placed in Astana by TDBB, publications related to Kazakhstan have been
released and numerous twin town relationships are being coordinated. Fahri Solak also stated
that cooperation between local authorities in Kazakhstan and municipalities in Turkey could
further develop in the context of twin town programs and experience exchange.

In turn, the head of the Union of Local Self-Government Bodies of Kazakhstan, E.N. Rakimbaev,
noted that this Union is a new institution and emphasized the importance of the experience of
Turkish municipalities, a country with a rich background in municipal governance, as well as
the experience of TDBB. He stated that they are ready to establish and strengthen partnership
relationships between the villages and cities of the two countries in the future and are looking to
TDBB for supportin joint projects. He also suggested that the experience of organizing municipal
activities in Istanbul deserves special attention and it is necessary to use it in Kazakhstan.

We believe that after the adoption of well-crafted laws regulating the functioning of LGB in
the country, it will be possible to create a genuine system of LGB in villages, towns, and cities.

The legislative regulation of financial sources for local budgets must be based on
comprehensive reforms of the tax system and intergovernmental fiscal relations, utilizing
innovative and more efficient financial instruments. In Kazakhstan, a genuine system of local
self-government has still not been established, despite the existence of relevant legislation.

The innovations introduced by President Kassym-Jomart Tokayev aim to form and develop
local self-government bodies as fundamental pillars of Kazakhstan's innovative system of
popular governance. Legislative guarantees are required to obligate state authorities to ensure
real conditions for the development of local self-government, particularly the right to sufficient
financial resources and a material-technical base. The issues and challenges concerning the
structure, composition, and volume of financial resources for local self-government bodies
should become a primary focus for in-depth study.

We believe that LSG bodies should operate independently, as established by the Constitution
of Kazakhstan.

In the Russian Federation, local self-government bodies are not part of the system of state
authorities [3, 5].

The European Charter of Local Self-Government stipulates that local self-government
bodies have the right to possess sufficient financial resources within the framework of national
economic policy [4].

Thus, the theoretical aspects and categories of the LSG system discussed above, along with
their financial and economic foundations, in the context of their interrelationship, essence, and
functioning, as well as the definition of terms, form the theoretical basis of our research.

Results

The results of the study are as follows. State authorities and LSG bodies, along with their
officials, must continuously improve the legal foundations for organizing and developing an
effective financial system for local self-government bodies in Kazakhstan, considering the
constitutional normsofbuildingalegal and social state. The effectiveness oflocal self-government
bodies' activities primarily depends on their material, technical, and financial support. It is
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noted that the establishment of an effective financial system for local self-government in the
modern democratic and social world is recognized as a fundamental legal basis.

The novelty of the achieved results lies in the development of innovative approaches to
the establishment and development of local LSG in Kazakhstan, including the formation of
effective legislative foundations for LSG. The results of the study align with the stated goals and
objectives of the article: a comprehensive, systematic analysis of theoretical and practical issues
and problems of constitutional and legal regulation of LSG has been conducted, corresponding
innovations in the formation of an effective financial system for LSG bodies have been presented,
and the definitions of terms have been outlined. An analysis of the constitutional and legal
foundations of LSG in Kazakhstan has been carried out; the norms of the European Charter of
LSG have been studied; foreign experiences in the formation and development of LSG have been
examined; and the main problems have been identified, along with corresponding solutions.

It is proposed that the Government of the Republic of Kazakhstan develop and adopt a
National Strategy for Decentralization of Governance and Development of LSG for the period
from 2025 to 2030. This strategy will outline ways to address current LSG issues and propose
innovative solutions for all aspects of LSG bodies' activities.

Discussion

As we previously noted, in similar studies, local authors have examined the activities of LSG
in isolation from the fundamental principles of LSG construction, particularly those outlined
in the European Charter of Local Self-Government, among others. President Kassym-Jomart
Tokayev has pointed out that there is no real LSG in Kazakhstan, and that real representative
and executive bodies of LSG have yet to be established as necessary in villages, towns, and cities.
Moreover, to this day, there is no clear understanding of many definitions and terms related to
LSG among scholars in the academic community. We have presented these key concepts.

Summarizing and evaluating the results of the study, it should be noted that our previously
published research in various native and international scientific journals confirms our scientific
concept, and the results obtained.

Conclusions

It is widely known that in modern market conditions, without an adequate financial and
economic base, local self-government bodies cannot effectively carry out the socio-economic
development of territories or provide quality municipal and state services through the delegated
functions of LSG bodies.

It should be noted that at this stage, local self-government in Kazakhstan is still far from
both the initiation and completion of its practical implementation and the development of the
necessary foundational legislation. We believe that after the adoption of the relevant laws, it will
be possible to establish an effective system of local self-government bodies in villages, towns,
and cities.

It will be necessary to provide local self-government bodies with adequate local budgets,
financial resources, and material and technical means. To achieve this, it is essential to equip
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local self-government bodies with the appropriate legislative frameworks and other effective
regulatory measures.

As President Kassym-Jomart Tokayev has noted, Kazakhstan needs to ratify the European
Charter of Local Self-Government and modernize its system of local self-government in the near
future. Based on the fundamental principles of this Charter, Kazakhstan should establish a real
local self-government system [6].

In Section IX, "Local Self-Government," clear and precise norms should be established to
regulate local self-government in Kazakhstan, covering both organizational-legal and financial-
economic aspects.

[t is necessary to eliminate ambiguous expressions in the legislation of Kazakhstan. At the
same time, norms should be established to regulate the procedures for providing local self-
government bodies with adequate financial resources.

Thus, the issue of forming effective local self-government bodies with a corresponding
financial and economic base at the legislative level requires further theoretical reflection and
the adoption of practical measures for innovative resolution. We believe that this will enable
local self-government bodies to achieve effective socio-economic development of territories
and provide high-quality municipal services to members of the local community.
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KasakctaH Pecny6iMKachIHAAFbI XKepPrijlikTi 03iH-031 6acKapy KyheciHaeri TepMHHOJIOTUSHbIH,
KAaTbIHACHI K9HEe 0JIapAbIH, KapP>KbUJIbIK Herizgepi Typasibl. TepMuHAApAbIH, aHBIKTAY bl

Anpgatna: Kasipri »karmaiija Kasakcranga >xoHe UIeT esjiepAe THUIMJI KeprijiikTi e3iH-e3i
b6ackapyabl YWbIMJAcTbIpy Macesiesiepi MeH MacesieJepiHe MaHbI3ZAbl peJ Oepinefi. 3epTTey/iH
MakKcaTbl — KaszakcraHmafrbl XeprisikTi e3iH-e31 6ackapyabl (KOB) KOHCTUTYLUMAIBIK-KYKBIKTBIK
peTTey MaceJsiesiepi MeH MaceJiesiepiH KapacTblpy, »KeprijikTi e3iH-e3i 6ackapy opraHJapbIHbIH
TUIMAI KapaKbl KYHECiH KaJbIITaCThIpyaFbl KaHaJAbIKTapAbl i3/1ey. OPTYpJi aficTep KOJAAHBLIAbI
- 2Kannbl (TeopUAIBIK, aMbeban) >koHe apHaiibl (3MIUPUKAJIBIK HEMece MPAKTUKAJbIK) 3epTTey
dlicTepi. 3epTTey HOTHXKeJepi Kesecimed 6Gosjbl: MeMJseKeTTik OWJIIK IeH >XeprisikTi e3iH-e3i
Gackapy opraHjaphbl, OJIapAblH Jayas3bIMAbl TYJFajlapbl KYKbIKTBIK K9HE 9JIeyMeTTiK MeMJIEKET
KYPYAbIH KOHCTUTYUMSJIbIK HOpMaJjapblH eCKepe OThIpbiN, KasakKcTaHHbIH XKepriJikTi e3iH-e3i
GacKapy opraH/lapblHbIH TUIM/Ii Kap>bl XKyileciH YHbIMJACTBIPY MEH KaJbIITACThIPYABbIH KYKbIKTBIK
Heri3JiepiH yHeMi >XeTuZipin OThIpybl KaxeT. Bys, eH anabpIMeH, XeprijikTi e3iH-e3i Gackapy
OpraH/ZlapblHbIH THIM/I KbI3MeTI MaTepHua/JblK-TeEXHUKAJBIK XoHe Kap:KbLJIbIK KaMTaMachl3 eTijlyiHe
GalaHbICThl. Kasipri JeMOKpaTHUSJIBIK KoHe dJIEYMETTIK aJieM/Jle *KepTilTiKTi e3iH-631 6acKapyablH
TUIMJ1 KapKbLJIBIK KYUECiH KaJbITACThIPY HETI3Ti KYKbIKTHIK HEri3 peTiH/le TaHbLIFaHbI aTal eTiJIAi.
Bys 3epTTey TepMHUH/AEP MeH YFbIMAAPAbIH, €H KaJbIITACKAH, XaJllbl KAObLIJaHFaH aHbIKTaMalapbliH
KapacTbipabl. Ochbl )koHe 6acKa Aa 6ipkaTap YFeIMIap/bl 3epTTelN, KApacThIPy TEK Ka3ipri 3aMaHHbIH
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00'bEKTUBTI KQKETTiJIiriMeH aHbIKTaa/bl. KOpbIThIH/bLIAP. OHTiMe eprisikTi e3iH-631 6acKapyablH
TUIM/JI KapKbl >KyHeciH KaJbIITACThIPy KOHLENIUSACBIHBIH, MaHbI3/lbl OeJrijiepiH, OHbIH HAaKThI
9JIEYyMETTiK KOHCTUTYTUUSJIBIK KYPbLIbIC TOXKipHbeciHe KaTbICThI TEOPUSJIBIK HETi3/lepiH KepceTeTiH
OCbl TEPMHUHJEP MEH YFbIMJApZAblH Ma3MYHbIHbIH, KYKBIKTBIK aCleKTuIepi Typasbl GOJIBIN OTBIP.
KasakcTaHgarbl MeMJieKeT. 3epTTey HaTHKeJiepi 3aH ILIbIFapylLIblFa KeprijikTi e3iH-e3i 6ackapy
MaceJiesiepi 6OUMBIHINA canajibl 3aH Kabbl1ayFa KOMeKTeceIi.

Ty¥in ce3gep: Gackapy, e3iH-e3i 6ackapy, MYHUIMIAJUTET, KApPXKbLIbIK HeTri3zepi, *KepriqikTi
O10/KEeT, KApKbLIbIK HeTi3/lepiH 1aMbITYy.

K.A. Ca6uToB, I'A. Asin6aesna, E.H. Pakumo6aeB
YHueepcumem KyHaesa
(*E-mail: g.alibayeva@mail.ru; kuan.q-1@mail.ru, 23ren09@mail.ru)

O COOTHOLIEHUM TEPMHUHOJIOTUM B CUCTEME MECTHOT'0 CAaMOyNpaBIeHUsA
B Pecny6/inke Ka3zaxcraH. JlepuHupoBaHHEe TEPMHUHOB

AHHoOTanusa: B coBpeMeHHBbIX yca0BUsX B KasaxcTaHe M 3apybGexxHbIX CTpaHax, BakHas pPOJib
OTBOAMUTHLCA BONPOCaM M NpobsieMaM opraHusanuu 3¢ GpeKTUBHOI0 MeCTHOTO caMoyIipaByeHus. Llenpb
UCCIe[J0BaHUSA — PacCMOTPEThb BOINPOCHI U MpP06/eMbl KOHCTUTYLHOHHO-IIPABOBOT'0 Pery/MpoBaHUs
MecTHOTO camoynpasJyieHus (MCY) B KazaxcTaHe, nouck MHHOBaLMi B popMupoBaHuU 3¢PeKTHUBHOU
¢duHaHcoBoMcucTeMblopraHoB MCY.BbLir McII0/1b30BaHbl pa3JIMuHble METO/ bl -001 1 e (TeopeTUYeCKHe,
yHUBepcajbHble) W 4YacTHble (SMOMpPUYECKHE WM MNpaKTUYeCKue) MeTOoAbl HCCIeL0BaHUs.
PesysbTaTaMu McciefoBaHUA ABUJINUCH Clefyloliye NoJoxeHUda. Oprasbl rocyfapCTBEHHONW BJIACTH
u MCY, ux HOKHOCTHbIE JIMLA, YYUTbIBasg KOHCTUTYLLIMOHHblE HOPMbI MOCTPOEHUS NPaBOBOrO U
COLIMAJIbHOT0 FOCY/1apCTBA AOJKHbI IOCTOSTHHO COBEPILIEHCTBOBATD TPABOBbIE OCHOBBI OPraHU3aLUH U
dopmupoBaHus 3¢ PeKTUBHON PHHAHCOBOM cucTeMbl opraHoB MCY B KasaxctaHe. UMeHHO, B IepBy10
odyepeab, OT MaTepPHUAJbHO-TEXHUYECKOW U PUHAHCOBOW 06eCrnedeHHOCTH 3aBUCUT 3dpdeKTUBHas
JesaTeJbHOCTb opraHoB MCY. OTMevaeTcs, yTo popMupoBaHue 3pdeKTUBHON GUHAHCOBOU CUCTEMBI
MCY B coBpeMeHHOM JIeMOKPaTUUECKOM U COLlMaJbHOM MUPe IpU3HaeTcs1 6a30B0M NPaBOBON OCHOBOM.
B naHHOM McC/leJOBaHMM PacCMOTpeHbl HauboJjiee YCTOSABILMeCs, OOlleNpU3HaHHble ONpejeseHNus
TEPMUHOB U NOHATHUU. U3ydyeHHe U pacCMOTpeHHMe 3TUX U pAJAa APYTUX NOHATHU 00yCI0BJIEHO JIUILb
006 bEKTUBHON NOTPEGHOCTBIO COBPEMEHHOCTU. BbIBOABL. Peub 0 I0pUANYECKUX aclleKTaxX CoZeprKaHUs
3TUX TEPMHUHOB U MOHATHUH, OTPaKalOLIUX CyllleCTBEHHble NMPU3HAKU KOHLENUUH GOpPMHUPOBAHUA
3ddexkTuBHON dUHaHCOBOU cucTteMbl MCY, ee TeopeTHUYECKUX OCHOB NMPUMEHUTEJbHO K MPAKTHUKE
KOHCTUTYLIMOHHOT'O CTPOMTE/IbCTBA peaJbHOI'0 COLMAJbHOIO rocygapcrBa B Kasaxcrane. Mrtoru
UCC1eJ0BaHUS OKaXXYT COZleHCTBHe 3aKOHOAAaTe 10 IPUHATh KauyeCTBEHHBIN 3aKOH 110 BonpocaM MCY.

Kiio4yeBble cjo0Ba: ymnpaB/eHHe, CaMOyNpaBJeHHWe, MyHULMIAJAUTET, (GUHAHCOBBIE OCHOBBI,
MEeCTHbIHN 010/KeT, pa3BUTHEe PUHAHCOBBIX OCHOB.
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Abstract: This article is devoted to the analysis of the activities of the Shanghai
Cooperation Organization SCO. The authors note the importance of the proposal
by Chinese Secretary General Xi Jinping on the need to build a SCO community
with a common future.

The article emphasizes that the SCO was created in order to unite humanity
in terms of building a community with a common future.

The SCO's activities are based on the idea of "One Belt- one Road". However,
against the background of the profound changes that have taken place over the
century, it has become necessary to supplement this motto with the principle of
the rule of international law.

In this article, the construction of the "SCO community with a common
future" is proposed to be considered from the point of view of the priority of the
principle of the rule of international law.

This will allow us to achieve the following positive results. Firstly, it will allow
the SCO to develop in the future as an authoritative platform for solving the
most difficult issues that are important for all mankind. Secondly, it will allow
for the unification of the legal systems of different countries. Thirdly, to achieve
universal prosperity, universal security, openness and mutually beneficial
cooperation, equality and inclusivity.

Keywords: the rule of law, international law, SCO, common destiny, common
path, international legal order
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On the Construction of the SCO Community with a Shared Future for Mankind -
From the Perspective of International Law

Introduction

“Kong De Zhi Rong, Wei Dao Shi Cong, Dao Zhi Wei Wu, Huang Huang HuHu.” [1] The occurrence
and development of all things in the world have their own laws, namely “Tao”. How to make
related things happen and develop according to the development laws of things themselves
is to “respect virtue (Zun De)”, which is the essence of “Tao gives birth to it, virtue nurtures it
(Dao Sheng Zhi, De Xu Zhi)” [1]. With the in-depth development of commercial capitalism, social
division of labor, war and rationalization, the highly abstract, rationalistic and impersonal rule
of law that restricts state power is considered to be an effective guarantee for social operation,
including economic and social development, both in the national and international dimensions,
and has become the “Tao” for the development of domestic and international society [2].

Since entering the 21st century, the world situation has undergone major changes, gradually
forming a trend of profound changes unseen in a century. First, with the rapid development
and popularization of communication and information technology, the degree of globalization
has continued to deepen, and the economic dependence among countries has become
unprecedentedly close and three-dimensional. When developing the economy and solving its
own problems, any country needs to rely on the power of other countries to a greater or lesser
extent. The Greece debt crisis [3] and the Turkish currency and debt crisis [4] are examples. The
world is gradually showing a “community” trend. Secondly, international organizations have
gradually emerged in the power field created after the transfer of power by sovereign states, and
have played an increasingly important role in shaping and governing international relations.
As David Kennedy said, “the current international community is an international community
moving towards organization” [5] In this context, international organizations have gradually
become a legal form of multilateral cooperation among countries, and “the law of international
institutions, which is composed of various legal norms regulating their internal and external
relations, has also become an important branch of the field of international law.”[6] Finally, the
formal rationality of the rule of law can provide predictability and legitimacy for state actions.
Therefore, “in order to achieve sustainable development, countries should implement the rule
of law at home and promote the rule of law at the international level.” [7] In other words, the
rule of law has become a recognized way of international governance. Against the background
of profound changes unseen in a century, General Secretary Xi Jinping delivered an important
speech entitled “Carrying Forward the Shanghai Spirit and Building a Community with a
Shared Future” at the 18th Meeting of the Council of Heads of State in June 2018. On the basis
of summarizing the development process of the SCO, he provided clear guidance for the SCO
to promote regional development and global governance, and also played a leading role in the
developmentofinternational law throughitsadvancedideas. “Lawis the beginning of governance
(Fa Zhe, Zhi Zhi Duan Ye). Building a community with a shared future for mankind is inherently
linked to achieving international rule of law” [8] From the perspective of international law, the
community with a shared future for mankind not only embodies the goals of human society and
advanced new concepts of international relations, but also contains the basic principles and
rules of international law that are binding on all countries in the world. Its basic essence is to
create a beautiful world based on the common interests of mankind and the international rule
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of law on the basis of adhering to the UN Charter and the Confucian philosophy of “One World,
One Family (Tian Xia Yi Jia)”. However, is the current international legal system conducive to
building a SCO community with a shared future? How to build a SCO community with a shared
future? What are the goals and difficulties of building a SCO community with a shared future?
These need to be examined and answered.

Research Methods

This article points out the shortcomings of the current legal system of the Shanghai
Cooperation Organization through literature analysis, historical analysis and philosophical
analysis.

Literature analysis - As the argumentative international law paradigm rises in the
international law community, it provides space for third world countries to gain the right to
speak in international law.

Historical analysis - This article combines the proposition of a community with a shared
future for mankind proposed by General Secretary Xi Jinping to develop international law.

Philosophical analysis - this article uses the ideas of Chinese Confucian philosophy to develop
international law.

Discussion

1. Theoretical reasons: the rise of the argumentative international law paradigm calls for
oriental wisdom

For a long time, “regularity” has been regarded as the basic attribute of international
law. The international academic community also generally believes that international law
is the adjustment of relations between countries, which is achieved through the guidance
and evaluation of state behavior by rules. The international community’s emphasis on the
regularity of international law presupposes the “universality” of international law, namely, the
“universal binding force of international law” [9] - once international law rules are formed,
they are universally binding on all countries, except for individual persistent opponents, such
as jus cogens - and that all countries in the world have a common, consistent and consensus-
building understanding of international law. However, with the rise of critical legal studies in
the 1980s, the traditional rule-based international law paradigm has been challenged both in
theory and in practice. Different trends and forces are behind these challenges: Critical legal
scholars’ reflections on Eurocentrism in international law; [10] Scholars from third world
countries criticize international law for the construction and maintenance of hegemony; [11]
Scholars from emerging countries attempt to claim more say in international law; [12] American
scholars try to replace international law with foreign relations,[13] etc. All these indicate that
the traditional international legal order dominated by the Western world, based on formal rules
and with the right of interpretation controlled by Western academia, is facing the dilemma of
disintegration. In other words, the traditional rule-based international law paradigm can no
longer serve as the ideological basis for building the unity of the international community.
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Under the impact of postmodernism, especially the rise of emerging countries, whose
demands for the discourse power on international law have been continuously strengthened,
and the increasing number of national practices violating international law, international law
is no longer regarded as a universal truth or objective science. In this context, postmodern
scholars led by Koskenniemi attempted to reconstruct international law with the help of
linguistic philosophy and argumentation theory, using the concept of argumentative practice,
and gradually formed an argumentative paradigm of international law. In the theory of
argumentation, international law is no longer a static set of legal rules, but a dynamic process
in which multiple parties compete and confront each other over the semantics of treaties. For
example, Koskenniemi argues: “international law is a kind of argumentative practice. It’s about
persuading target audiences such as courts, colleagues, politicians, and readers of legal texts
about the legal correctness - lawfulness, legitimacy, justice, permissibility, validity, etc. — of the
position one defends” [14].

From the perspective of argumentation, the international community’s attention to
international law has shifted from rule identification to discourse, debate and the struggle for
interpretation power, focusing on the various legal, political and technical strategies adopted
by various subjects in the struggle for interpretation power. This paradigm, which regards
“intersubjectivity” as a prerequisite for the study of international law, provides a debate field for
debaters to put forward individual claims, and then reason, justify, promote and seek widespread
acceptance of them. And in this field, other debaters can also raise objections or amendments,
acceptor agree. Therefore, the rise of the argumentative international law paradigm has broken
the traditional rule-based Western control over the discourse power of international law, and
provided a venue for emerging countries to participate in the formulation and interpretation
of international law and to fight for their own interests. Because in the traditional rule-based
international law paradigm, “the discourse power of international law has always been
systematically in the hands of Western political, economic and international law elites,” [11]
and the results of the operation of international law almost always favor Western interests,
values and demands.

With the rise of developing countries represented by China, international organizations are
playing an increasingly importantrole in shaping the international community and international
law. Emerging countries and the young Shanghai Cooperation Organization need to change
their role, that is, from an “outside the system country/organization” that mainly focuses on
internal affairs of the country/organization and external defense to a country/organization
that needs to actively participate in legal shaping and assume more responsibilities. Developing
countries represented by China and the SCO should shoulder the historical mission of pursuing
and shaping a more equitable international legal order, actively set the international agenda,
create international legal discourse, and tell a good international legal narrative for their own
peaceful development. “SCO Community with a Shared Future” is a new era international
law proposition proposed by China based on the basic interests of harmonious, common and
orderly development of developing countries. It has injected contemporary color and oriental
wisdom into the development of international law. Because in the context of profound changes
unseen in a century, the SCO’s proposition of a community with a shared future holds high
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the banner of globalization, “recognizing that the current problems plaguing the world are not
caused by globalization, and that globalization is an objective requirement for the development
of social productivity and an inevitable consequence of technological progress.” [15] In other
words, globalization contributes to the economic development of countries around the world
- following the existing international legal order; On the other hand, the SCO’s proposition of
a community with a shared future thinks about the future of the world from the perspective
of all mankind. It draws on the grand ideals of “One World, One Family(Tian Xia Yi Jia)” and
“World Peace(Shi Jie Da Tong)” in Chinese traditional culture, the philosophy of “harmony is
the most precious(Yi He Wei Gui)”, “treating neighbors as friends(Yi Lin Wei Ban, Yu Lin Wei
Shan)”, the value concepts of “universal love and non-aggression(Jian Ai, Fei Gong)” and “do not
do to others what you do not want others do to you(Ji Suo Bu Yu, Wu Shi Yu Ren)”, and the great
power sentiments of “taking the world as one’s own responsibility(Yi Tian Xia Wei Ji Ren)” and
“universalism(Tian Xia Zhu Yi)”". It not only highlights the humanistic thought of the proposition,
but also injects oriental wisdom into the continued development of international law.

2. Realistic reasons: Building a SCO community with a shared future is a practical need for the
construction of the “Belt and Road”

“Since Chairman XiJinping proposed the Beltand Road Initiativein 2013, the joint construction
of the Belt and Road has become China’s solution to participate in global open cooperation,
improve the global economic governance system, promote global common development and
prosperity, and promote the building of a community with a shared future for mankind” [16]
From a geographical point of view, all SCO member states are located along the Belt and Road
Initiative. Therefore, the construction of the Beltand Road Initiative is related to the development
of the SCO. Moreover, “the Belt and Road Initiative, as China’s solution to promote changes in the
international order and international system, is a concrete path to building a community with
a shared future for mankind” [17] As mentioned above, the SCO’s proposition of a community
with a shared future is an international law proposition that embodies oriental wisdom and is
a new development of existing international law. Therefore, in today’s society where the rule of
law has become a recognized way of governance, the construction of the Belt and Road Initiative
also needs the guidance of the theory of a community with a shared future.

First, the construction of the Belt and Road Initiative requires legal protection. As former UN
Secretary General Ban Ki - moon said: “We are convinced that the rule of law and development
are strongly interrelated and mutually reinforcing, that the advancement of the rule of law at
the national and international levels is essential for sustained and inclusive economic growth,
sustainable development, the eradication of poverty and hunger and the full realization of
all human rights and fundamental freedoms, including the right to development, all of which
in turn reinforce the rule of law” [18] The historical experience of human development also
shows that economic development cannot be separated from the adjustment of international
law, because international law formed based on the will of coordination has become the basis
for the normal operation of the international community after more than a hundred years
of development - “formal rational law (rule of law) constructs stable expectations, and such
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stable expectations are the secret of wealth” [19] Furthermore, from a practical perspective,
“modern countries need to rely on the international legal system to gain recognition from the
international community and seek development opportunities in international exchanges, and
to facilitate their own exchanges, promote their own development, realize their own ideas, and
reflect their own propositions through the normal operation of international law” [20] However,
the level of regional rule of law in countries along the Belt and Road Initiative is still insufficient,
especially in Central Asia. After the Cold War, due to Central Asia’s special geographical location
and the influence of ethnic and religious factors, it has been in a relatively turbulent situation.
This situation not only restricts the sustainable development of the regional economy, but also
causes local turmoil in the region. The conflict between Pakistan and India and the conflict within
Kazakhstan are examples. The theory of a community with a shared future for mankind is a
model of following the current system of international law rules, as General Secretary Xi Jinping
explained: “Looking at the history of the development of international law, from the principles
of equality and sovereignty established in the Treaty of Westphalia to the humanitarian spirit
established in the Geneva Convention, from the purposes and principles established in the UN
Charter to the Five Principles of Peaceful Coexistence advocated by the Bandung Conference,
these basic spirits and principles of current international law are necessary to follow in
building a community with a shared future for mankind.” [21] From this we can see that the
community with a shared future for mankind can provide theoretical guidance for the rule of
law construction in the SCO and even in countries along the Belt and Road. Therefore, to improve
the quality of the Belt and Road Initiative, it is imperative to use the concept of a community
with a shared future for mankind to consolidate the status and role of international rule of law.

Secondly, it is a historical requirement for countries along the Belt and Road to build
a SCO community with a shared future. Chinese scholar Su Li pointed out: “Legal system
construction needs to rely on local resources. This is a convenient way for the legal system to
gain people’s acceptance and recognition while changing, and then operate effectively” [22]
Looking back at the history of human civilization, in the past thousands of years of civilization,
Chinese civilization and the ethnic groups in Central Asia have formed an inseparable blood
connection that is deeply rooted in genes through trade, intermarriage and migration. It is
precisely this collision and exchange of civilizations that has forged a high sense of civilizational
identity between China and the Central Asian countries and cultivated deep national feelings.
“There was an endless flow of Chinese and Western envoys, caravans, tourists, scholars, and
craftsmen. Countries along the way exchanged what they had, learned from each other, and
jointly promoted the progress of human civilization” [23] The history of exchanges between
Chinese civilization and Central Asia has verified that the construction of the Belt and Road
Initiative has a profound historical foundation and a reliable space for co-governance. However,
during the Cold War, Central Asia was controlled by the Soviet Union for a long time. After the
disintegration of the Soviet Union, the former republics became independent one after another,
and thus a geopolitical turbulence zone across the heart of the Eurasian continent, containing
a large amount of strategic oil and gas resources, began to emerge. Due to its “geopolitical
peculiarities, it (Central Asia) has become the world’s largest geopolitical axis. Controlling this
region means controlling the entire Asia and Europe and even Africa” [24] Therefore, after the
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end of the Cold War, major powers such as the United States and Europe turned their attention
to Central Asia and tried to strengthen their influence in the region through multiple means
such as politics, economy and military. China’s economic ties with Central Asian countries have
also been seriously affected by the local turmoil. In addition, under the infiltration and influence
of various international forces, the ethnic separatism, religious extremism and international
terrorismin Central Asia have seriously threatened the security situation in Central Asia. In order
to maintain the security situation in Central Asia, continue the historical friendship between
China and Central Asia, and provide a good international environment for economic cooperation
between China and Central Asia, China and Central Asia must, based on their own historical and
cultural backgrounds and in accordance with the basic principles of the UN Charter, shape a
legal order that suits their current situation. The SCO’s proposition of building a community
with a shared future is a response to real needs. First, the SCO community with a shared future
is based on the SCO’s basic goal - maintaining regional stability and security. This effectively
safeguards peace and stability in Central Asia and provides political and security guarantees
for the economic construction of the Belt and Road Initiative. Secondly, the proposition of the
SCO community with a shared future has transcended the SCO's basic goals. It focuses not only
on political and security cooperation, but also on exchanges and cooperation in the economic
and cultural fields. It advocates broadening the scope of cooperation in an open and inclusive
manner, and pays attention to mutual learning and mutual benefit of civilizations in order to
avoid cultural conflicts, providing guarantees for in-depth and sustainable cooperation between
China and Central Asia.

In summary, whether from a theoretical or practical dimension, building a community with
a shared future for mankind is a historical necessity. It is an important way for China and even
Asian countries to assume international responsibilities and promote international law and
world development in the new era of profound changes unseen in a century. At the same time,
“taking the lead in promoting the building of the SCO community with a shared future is also
an important beginning to fully leverage the SCO’s regional advantages and test the scientific
nature of the community with a shared future for mankind,” [25] and will also promote the
healthy development of regional and global governance to a certain extent.

Results

As pointed out above, the proposition of the SCO community with a shared future was put
forward by China in accordance with the UN Charter, on the basis of fairness, justice and legal
rules, against the backdrop of a century of change, based on the great vision of building a
community with a shared future for mankind and the development of the SCO. It itself embodies
the active pursuit of international rule of law and the firm recognition of the universal consensus
that the rule of law promotes prosperity. Given that the international community has rich
historical experience in how international law shapes the international order, it is necessary
for us to examine the international law issues encountered by the SCO in building a community
with a shared future from the macro to the micro level. This is also an important part of building
the SCO community with a shared future.
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1. Macro level: The SCO'’s legal system is not sound enough

Chinese scholar Zhang Yi pointed out: “The SCO’s cooperation started with security needs
and flourished from economic, trade and cultural cooperation.”[26] However, looking back
at the SCO’s development over the past 20 years, as a public product launched by member
governments with security cooperation as its core, although its cooperation areas involve the
economic and trade fields, cooperation in the economic and trade fields is at a relatively low
stage both in depth and breadth. Based on this situation, the SCO’s international legal system
presents the following characteristics: First, in terms of content, the SCO’s international legal
system mainly focuses on cooperation in the military and political fields, and there is a relative
lack of international legal norms in the economic, trade, and cultural fields; Second, in terms of
rights holders, international law within the SCO focuses on intergovernmental cooperation. In
other words, the governments of member states are the main subjects of rights and obligations,
and there is a lack of attention to non-governmental exchanges.

First of all, in today’s world, globalization remains the general trend of the world, and
prosperous economic and trade cooperation requires corresponding international legal order
to adjust. For example, in order to promote economic cooperation among countries, “since the
1960s, countries have signed more than 3,000 bilateral investment agreements and free trade
agreements with investment chapters.”[27] These trade and investment agreements have greatly
promoted the economic development of the international community. Although in the context of
globalization, with the rise of the economies of developing countries such as China and Russia,
and the SCO member states joining the WTO one after another, economic and trade cooperation
among SCO member states has also achieved rapid development under the coordination of
WTO regulations. Especially with the growth of China’s strength in manufacturing and service
industries, the SCO member states have not only formed an economic and trade structure with
China at its core, but also effectively configured regional industrial chains among the member
states. As Chinese scholar Liu Gan said: “With the continuous improvement of the economic
development level of Central Asian countries and the strong complementarity of all parties in
the trade field, the SCO trade development potential remains strong.” However, in contrast to the
increasingly strengthened economic and trade relations, the economic and trade legal system
within the SCO has developed relatively slowly, and the SCO’s legal system on economic and trade
cooperation focuses on the field of energy investment. For example, the SCO Charter states that
economic and energy cooperation is an important area of cooperation for the SCO at the outset,
and “the Charter of the Shanghai Cooperation Organization Energy Club adopted in Moscow in
2007 hasbecome a programmatic document for SCO energy cooperation” [28] Although inrecent
years, with the deepening of economic and trade cooperation among SCO member states, the
number of corresponding international law treaties has gradually increased, which has adjusted
the economic and trade activities among member states to a certain extent, most bilateral or
multilateral treaties are programmatic documents and lack specific implementation details.
“The adjustment of economic and trade activities between member states still mainly relies on
the WTO or other multilateral international law mechanisms to operate” [29] This shows that
the SCO has not yet established an international legal system that focuses on economic and
trade cooperation and highlights regional characteristics. In other words, the international legal
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system within the SCO still focuses on security and military cooperation between governments,
and the legal system for economic and trade cooperation is still not very sound.

Secondly, the SCO’s international legal system lacks consideration for the rights of non-
governmental organizations and individuals. With the deepening development of economic
globalization and international human rights law, civil groups and even individuals are gradually
regarded as limited subjects of international law. For example, Ulrich Petersmann, drawing
on the ideas of Locke and Rousseau that sovereignty resides in the people, believes that “the
sovereign state is only a shell that carries the needs of the people and must be restricted by
the limited power delegated to specific individuals, while individuals are the most important
legal subjects in international law.”[30] Although Petersmann’s argument is highly romantic,
it undoubtedly shows that international law needs to pay attention to the important role of
individuals and civil society groups in international law. Looking back at the development of
international law in the SCO, its legal system still completely excludes individuals from legal
regulation, “overemphasizing the state, nation, and class, but forgetting human rights and
humanity”[31] Judging from the SCO’s current legislation, the SCO’s international law system
is mainly composed of an intergovernmental cooperation mechanism established by member
states based on political mutual trust, and its protection of non-governmental groups and
individuals is far from the general development level of modern international law. The lack of
attention to the rights and obligations of civil society groups and individual citizens has also led
to a relatively low level of development of civil exchanges among SCO member states compared
to the increasingly deepening economic ties.

2. Meso-level: The SCO’s rule-oriented awareness is weak

As mentioned above, the rule of law has become a recognized necessary form of international
governance, but it is undeniable that in the actual operation of international law, the absolute
distinction between international law and morality, politics, and policy is difficult to maintain.
This also leads to the fact that even if different countries adopt the same set of international
law language, their positions, preferences, values, and imaginations are still different, making it
difficulttousethe samenarrative toachieveauniversalrule-based understanding ofinternational
law rules. Moreover, since the international community lacks centralized legislative and law
enforcement agencies, states are both legislators and applicators. Therefore, “international law,
as a product of the coordinated will of sovereign states, relies on the self-restraint of sovereign
states for its development, which lays hidden dangers for sovereign states to abandon self-
restraint and overthrow the existing international legal system” [32] - the ideal of international
rule of law cannot cover up the real political order of competition among all nations. In short,
rule-oriented thinking has not been widely accepted by the international community. Take
the SCO as an example. The origin of the SCO is that the Shanghai Five countries established
a public product based on sovereignty restrictions in order to fill the power loss and vacuum
left in Central Asia after the disintegration of the Soviet Union based on their own security
considerations. In essence, it is an intergovernmental security cooperation mechanism built
by member states based on political mutual trust and security dependence. This also leads to
the fact that “the SCO’s agenda setting is not a top-down, pre-set plan, but a public product that
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is repeatedly communicated and consulted among member states in a process of continuous
trial and error, and ultimately confirmed based on the principle of consensus” [33] From this
we can see that the SCO itself is still an organization with a strong political color and pays more
attention to political mutual trust among member states.

It is worth noting that although the early development of international rule of law shows
that legal equality cannot cover up the inequality in national strength, in other words, the
maintenance of the international legal order is still based on the political, military and economic
power of major powers. This also means that when the international law rules formulated by
established powers cannot meet the interests of emerging powers and the emerging powers
break with the old and establish the new, war becomes an unavoidable problem, as exemplified
by the two world wars. However, with the in-depth development of international rule of law, the
international community has gradually realized that “if we want to achieve stable development,
we need to change the way of limiting power. How to achieve depoliticization and seek rule of
law has become a core proposition” [29] Therefore, how to regulate and restrict the arbitrary
expansion of sovereignty of countries through rules has become a feasible way to maintain the
international order and promote the development of the international community. It has also
become the inherent meaning of international rule of law in the new era, that is, rule-oriented.

Looking at the current international legal system of the SCO, its degree of regularization
is relatively low. First, in terms of legal form, the legal structure of the SCO is dominated by
framework agreements such as declarations and joint statements, and the relevant declarations
and joint statements are mainly based on principled norms, which also leads to the low
enforceability of relevant legal norms. Secondly, in the legislative dimension, since the SCO
is not a top-down organizational form, but insists on the sovereign equality of its member
states and relies on negotiations among member states to make legislation, this not only leads
to certain key issues of the SCO remaining unresolved due to the difficulty in meeting the
interests of all member states, but also leads to an extremely simplified legal responsibility
framework - out of consideration for the principle of sovereign equality. Finally, in terms of the
implementation mechanism, the SCO has not set up an executive body like the WTO dispute
settlement mechanism, which also leads to the SCO’s legal system being undermined in its legal
effectiveness due to its inability to be effectively implemented.

In summary, as a young international organization, although the SCO’s survival and
developmentare inseparable from the political mutual trust between sovereign states, especially
major powers, human historical experience shows that in order to achieve the stability and
sustainable development of the SCO and promote regional and even global progress, the SCO
needs to establish a rule of law framework oriented by rules. However, “although the SCO has
made many achievements, objectively it has only gone through the first stage, and how to
promote rule-oriented development is still a problem facing the SCO” [29].

3. Micro level: The level of rule of law varies greatly among member states

Regarding the connection between domestic rule of law and international rule of law, the
Resolution on the Rule of Law at the National and International Levels adopted by the United
Nations General Assembly in 2013 clearly pointed out that in today’s highly globalized world,
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only when these basic values commonly recognized by mankind (rule of law and justice) are
actually recognized and implemented at both the national and international levels can the rule of
law demonstrate its role in social development... This is also the significance of the international
community promoting international rule of law and national rule of law together. It can be seen
from United Nations documents that the realization of international rule of law is closely related to
the degree of domestic rule of law. If the degree of domestic rule of law is low, then the realization
of international rule of law and even regional rule of law will also be difficult.

Judging from the current status of the rule of law in SCO member states, the rule of law
in some of them is still slightly insufficient. Therefore, the uneven level of rule of law among
member states has also affected regional economic cooperation to a certain extent. Take China
as an example. Although China is at a relatively high level in terms of its participation in regional
energy cooperation, it has not yet signed treaties with international legal status, such as the
Energy Charter Treaty, the United Nations Convention on Multimodal Transport of Goods, and the
Multilateral Agreement on Investment. These treaties are precisely the ones that can guarantee
the mutual benefit of cooperation between China and other SCO member states in the field of
energy trade. Since China’s legal system in the energy field is difficult to effectively connect with the
international energy legal system, this has also caused China’s “competition with the United States,
the European Union, Japan, South Korea, India and other countries to become more complicated.”
[34] However, since “international legal norms and domestic legal norms have achieved internal
harmony and consistency within their respective legal systems, and are generally interrelated,
mutually causal, mutually penetrating, and mutually reinforcing” [35], and “legal globalization
has evolved into a trend of denationalization, standardization, convergence, and integration of
law, which has profoundly affected the construction of legal systems in countries around the
world,”[36] therefore, in order to promote the construction of the SCO community of shared
future, the SCO should improve the level of domestic rule of law in its member states by shaping
regional international law and leveraging the influence of regional international rule of law on
domestic rule of law. For example, as the SCO member states joined the WTO, they gradually
constructed their own legal rules in accordance with high-level international economic and trade
rules, gradually achieved alignment with WTO rules, and substantially promoted the beneficial
development of the SCO regional economic and trade cooperation.

However, it is worth noting that “the specific rule of law that is suitable for a country is not
a set of abstract de-contextual principles and rules, but involves a knowledge system. A living
and effective legal system requires a large amount of constantly changing specific knowledge.”
[22] In other words, in the process of domesticating international law, SCO member states
often need to retain some legal systems with their own cultural characteristics and combine
them with the introduced legal systems to achieve the innovation and development of their
own laws. Therefore, when the SCO improves its own rule of law, it cannot simply achieve this
by unilaterally changing itself and adapting to the current legal rules dominated by Western
values. Instead, it “should listen more to the voices of relevant countries, integrate the SCO’s
propositions with the interests of member states, find the greatest common denominator
of cooperation in differences, and explore an international path that can be accepted by all
members.” [37] Therefore, how to realize the role of international rule of law in promoting
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domestic rule of law has also become an important issue in building the SCO community with a
shared future, and is also the key to testing the collective wisdom and governance capabilities
of SCO member states.

Conclusion

End value is the ultimate goal or ideal pursued by the subject, as Aristotle said: “(Ends) are
those things that are worth desiring for their own sake.” [38] With the help of the philosophical
definition of purpose value, we can know that the purpose value of international law is to
determine the long-term development, overall development, fundamental goals and rule of law
ideals of international law, and it can also guide the establishment of specific principles and
rules of international law. Through the purpose value of international law, we can use it as a
value standard to provide value guidance for promoting the construction of the SCO community
with a shared future and solving relevant international law issues. When explaining the value
pursuit of a community with a shared future, General Secretary Xi Jinping pointed out: “We
must work together with the people of the world to build a community with a shared future for
mankind and build a world of lasting peace, universal security, common prosperity, openness,
inclusiveness, cleanliness and beauty” [39] From General Secretary Xi’s remarks, we can see
that when building the SCO community with a shared future, its value system of “development
concept of common prosperity, security concept of universal security, cooperation concept
of openness and win-win, civilization concept of equality and inclusiveness, and governance
concept of consultation, joint construction and sharing” has also become the basic basis for
shaping the SCO’s international legal framework and measuring the quality of the SCO’s future
development.

1. Development concept of common prosperity as the guide

Peace and development are the themes of today's world and are often included in
international treaties, declarations or regional agreements. Even though newly signed
international agreements may no longer mention the value of peace, almost all international
treaties will reaffirm the value of development, such as the “Millennium Development Goals”
and the “2030 Agenda for Sustainable Development” proposed by the United Nations. From
a realistic perspective, the painful lessons of the two world wars also tell the entire human
society that confrontation and plunder will only continue to compress the space for human
survival and development. How to promote the coordinated progress of the region and even
the entire international community and ultimately achieve common prosperity is the theme
of international law in the new era. Therefore, the first priority in building the SCO community
with a shared future is still development. However, this is not development that simply comes
at the cost of environmental pollution or development that enriches only some people, but
rather innovative, green, coordinated, open and shared development guided by the concept of a
community with a shared future for mankind.

Specifically, the development of common prosperity first requires the improvement of
economic size. In the past two hundred years, Western developed countries represented by
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Britain and the United States have made outstanding contributions to the development of
the world economy. As a Chinese scholar said: “Without the strong promotion of developed
countries in the past few centuries, global economic development would be much worse.” [40]
However, with the general development of globalization, post-developed countries represented
by China and Russia are playing an increasingly important role in global economic development.
In particular, as the political actions of European and American countries such as “trade
protectionism” and “anti-globalization” interfere more and more in economic activities, post-
developed countries such as China and Russia that advocate openness and win-win cooperation
should play a leading role in economic development and assume a greater role in formulating
economic rules and maintaining the global economic order. In the SCO regional economic
cooperation, China and Russia should not only use their own economic advantages to optimize
the allocation of resources and industrial chains to drive the overall economic development of
the region, but also adhere to technological innovation and environmental protection under
the guidance of the concept of a community with a shared future for mankind, so that the SCO
regional economy can not only develop, but also develop sustainably.

In addition, the development concept of common prosperity not only guides the SCO member
states in the construction of international law in the production dimension, but also plays a guiding
role in the construction of international law in the distribution field. Although the international
legal system dominated by Western values has greatly promoted the rapid development of
the global economy to a certain extent, as pointed out in the United Nations 2019 Sustainable
Development Goals Report: “Although the world has achieved leapfrog development driven by
developed economies such as Europe and the United States, there are still obvious shadows under
the sunshine. Currently, there are still hundreds of millions of people in the world living in extreme
poverty and most of them are in underdeveloped areas.” [41] From this, we can see that the main
role of the current international legal system dominated by European and American countries is
to maintain its development dividends. To achieve common prosperity, it is necessary to improve
the current international legal order, improve the current interest distribution pattern, and build
the SCO into a platform that adheres to coordination, openness and sharing.

2. Universal security as a guarantee

The two world wars made mankind realize the importance of peace values, and with the
deepening development of globalization, people hope for long-term peace, as Kant said: “The
unconscious acts of war between humans and their tragic consequences will prompt people
to consciously seek peace; only in a peaceful state can human rational endowment be fully
exerted” [42] When the SCO was first established, its purpose was to combat the “three major
forces”. Therefore, in the context of a century of change, practicing a common, comprehensive,
cooperative and sustainable security concept should be the inherent meaning of building a
SCO community with a shared future, and it is also an objective guarantee for the economic
prosperity and development of the SCO.

It is worth noting that the definition of security in international law in the past was only a
narrow one, namely “no threat of force” and “peaceful settlement of disputes”. The common,
comprehensive, cooperative and sustainable security concept of the SCO community with a
shared future is a new era of broad security. In short, it is a “security community” [43].
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The concept of “security community” has a profound foundation in international law and
also has a strong influence in the international legal community. Since Richard Van Wagenen
proposed the security community theory, it has gradually become a relatively complete and
mature theory through the development of Karl W. Deutsch, Emanuel Adler, Michael Barnett and
others. In the view of the above-mentioned scholars, the security community is “a transnational
region composed of sovereign states, in which the people have reliable expectations for peaceful
change.” Its core concept is to “view international relations as a process of social learning and
identity formation driven by transactions, interactions, and socialization.” “And the recognition
and identification between state actors are the key factors in ensuring the possibility of a
peaceful change process” [44] In a security community, because people have a deep sense of
community, countries will eventually give up using force to achieve their own interests.

The process of building the SCO community of shared future is also the process of forming
a security community. In this process, the SCO member states must first abandon the Cold
War mentality of group confrontation; Secondly, we need to persist in regional cooperation
and build a sense of community among member states through economic, trade and cultural
cooperation. Finally, SCO member states should stop acting independently and build a relevant
security responsibility system under the guidance of the concept of a community with a shared
future to provide stable expectations for state behavior.

3. Open and win-win cooperation as a path

“The opposite of win-win value is zero-sum thinking. Historically, zero-sum thinking has
long dominated international political and economic relations. In order to pursue their own
interests, various countries or nations have engaged in irrational behaviors such as fighting each
other, abusing force, winner-takes-all, and closing the country to the outside world” [45] Even
in today’s society where the rule of law is accepted as a universal value, there is still a zero-sum
mentality. For example, “the current international rules are dominated by Western developed
countries led by the United States, including the international security governance system
centered on the United Nations and the world economic governance structure composed of the
Bretton Woods system” [46] However, the current international legal system, which embodies
zero-sum thinking, is unable to cope with the rapid development of the global economy under
the changes of the century, and its world economic governance structure is not enough to deal
with new financial crises and anti-globalization problems. The reasons are as follows.

First, although the current WTO trade rules system has achieved relative restrictions on
sovereignty, it still leaves considerable power space for great power politics. For example, when
the WTO was established, Western developed countries, led by Europe and the United States,
reaped huge dividends from free trade. However, after the financial crisis in 2008, developed
countries in Europe and the United States became increasingly aware that the current trade
system could hardly provide them with huge trade dividends. Especially after the Sino-US trade
war, anti-globalization and trade protectionism have gradually become the main weapons of
European and American countries to fight against WTO trade rules. This means that the current
international trade system is difficult to constrain powerful countries. When the rules cannot
meet the interests of major powers, there is often a risk that major powers will use the expansion
of sovereignty to confront or even overturn the existing system.
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Secondly, zero-sum thinking contains the logic of hegemony. The painful experiences of the
two world wars have taught mankind that when emerging countries are not satisfied with the
distribution of benefits provided by the rules set by established powers, they often use war to
break existing rules or subvert the current international order. Established powers will also be
hostile to emerging countries and use various means to maintain the current order. For example,
“the economic rise of emerging countries represented by China has already posed a threat to
the hegemony of the United States. The United States has shifted its own economic problems
to emerging economies such as China, exposing its misjudgment of the Thucydides Trap, and
the Sino-US trade war is sufficient proof of this.” [47] Moreover, in order to restrict China’s
development, the United States has been constantly confusing the international public opinion,
emphasizing that China has excessively gained benefits in the WTO, and “the United States has
also attacked China with the issue of non-market economy status, and repeatedly emphasized
substantive issues in the procedural reform of the WTO Appellate Body in order to suppress
China’s influence.” [48]

From historical experience, we know that the construction of the SCO community with a
shared future need to avoid the zero-sum mentality in the traditional international law system,
so as to promote the development of the SCO regional economy in the direction of openness,
inclusiveness, universality, balance and win-win results. This requires the SCO to first avoid
excessive dependence on major powers, so as to achieve substantive equality in regional
economic cooperation and thus strengthen the stability of the SCO’s internal economic system.
Furthermore, the SCO needs to completely abandon the logic of hegemony, as General Secretary
Xi Jinping said: “Today, as economic globalization deepens, the law of the jungle and winner-
takes-all is a dead end that is getting narrower and narrower. Inclusiveness, universal benefits,
mutual benefit and win-win are the right path that is getting wider and wider.” [49] Therefore,
the SCO’s cooperation should be based on consultation and joint construction on the basis of
equality, and establish major power relations based on mutual understanding and trust in an
open manner.

Of course, economic cooperation among SCO member states inevitably requires the
maintenance of legal order. Formal rational legal order can enable “people to think and
understand problems according to one or similar logic, so that the entire market economy
can operate.” [22] Therefore, General Secretary Xi proposed the establishment of the “China-
Shanghai Cooperation Organization Legal Services Committee” at the SCO Qingdao Summit. In
the past few years, the committee has provided tremendous legal support for the SCO to enhance
its rule of law capacity, optimize the business environment, innovate legal service methods, and
improve diversified dispute resolution mechanisms. It has also provided a feasible path for the
SCO to establish an open and win-win economic and trade community.

4. An equal and inclusive civilization as a boost

The traditional international law system is dominated by Western values, and European and
American countries, relying on their strong economic and political power, believe that their
civilization is superior. For example, Article 38 of the Statute of the International Court of Justice,
established after World War 1], states: “General principles of law recognized by civilized nations.”
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The reason why “civilized” is defined as a qualifier of a country is that Western countries exclude
uncivilized nations from the international order and exclude them from the interpretation and
application of international law. “Obviously, when this article was formulated, the Western
world had already excluded many non-European nations from civilization.”[50] By the end of
the 20th century, when Samuel Huntington published The Clash of Civilizations, civilization
discrimination reached its peak. If the West had previously looked down on other civilizations
from a top-down perspective, then The Clash of Civilizations raised the West’s attitude toward
other civilizations to the level of hostility. For example, Huntington pointed out: “In the post-Cold
War world, the fundamental source of conflict is no longer ideology, but cultural differences.
The conflict of civilizations will dominate the world” [51].

However, with the rise of anti-colonialism after World War II, many third world countries
gained independence and the “theory of civilizational superiority” gradually lost its market.
The United Nations established after World War Il embodied the characteristics of this era. For
example, the first article of the UN Charter confirmed the sovereign equality of all countries.
This was also the first time that the international community “clearly defined the equality of
large and small countries in international law without explicit distinctions or differences, thus
eliminating the old traces of the previous limitation on Christian civilization countries (such
as the Westphalian system) or the center (such as the League of Nations), and providing legal
guarantees for the inclusion of all members of the international community” [52].

The concept of a community with a shared future not only conforms to the prevailing view
of international law that different civilizations should be treated equally, but also includes
the idea of “harmony(He)” in Chinese Confucian philosophy: “harmony creates life, sameness
does not continue(He Shi Sheng Wu, Tong Ze Bu Ji)”, “all things grow together without
harming one another, all paths run parallel without contradicting one another(Wan Wu Bing
Yu Er Bu Xiang Hai, Dao Bing Xing Er Bu Bei)”, and “the beauty of a harmonious soup lies in
the harmony of differences(He Geng Zhi Mei, Zai Yu He Yi)”. These ideas of harmony are the
inclusiveness of modern international law towards different civilizations, and confirm its
legitimacy in the philosophical dimension. The SCO member states have different civilizations,
such as Confucian civilization, Islamic civilization, Hindu civilization, Orthodox civilization, etc.
Different civilizations have nurtured different national characters and behaviors. Therefore,
the SCO community with a shared future should adhere to the correct view of international
civilization and uphold the equal status of different civilizations. There are bound to be more or
less differences and conflicts between civilizations, and the basic way to uphold an equal and
inclusive view of civilization is to communicate and learn from each other, insist on dialogue
on the basis of equality, thereby eliminating barriers and replacing civilization conflict with
civilization mutual learning, so that the theory of civilization coexistence surpasses the theory
of civilization superiority and truly realizes the integration and commonality among different
civilizations in the SCO.

5. Supported by the governance concept of joint consultation, joint construction and joint
sharing

Realist scholar Krasner once pointed out that there are often multiple equilibrium problems
in the design of international institutions. He used the coordination game model rather
than market failure to explain the design of international institutions. He believed that “the
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distribution of national power can better explain the nature of institutional arrangements” [53].
In other words, in the process of shaping the international order, powerful countries often have
stronger bargaining power. In contrast, the political preferences of weaker countries are often
difficult to be fully reflected, or even cannot be reflected.

In the past international order, whether it was the cession of Shandong Province in China to
Japan at the Paris Peace Conference, or the cession of Czechoslovakia’s territory to Germany
in the Munich Agreement, these international law practices have shown that the international
order is mostly centered around the interests of major powers. The community of shared future
completely abandons the hegemonic thinking in the traditional international order, and is based
on the concept of “the world belongs to all (Tian Xia Wei Gong)” and advocates “maintaining
trust and friendship, and achieving harmony among all nations (Chang Xin Xiu Mu, Xie He Wan
Bang).” Especially in the context of profound changes unseen in a century, the world situation
and international order have become more complicated. How to establish an international
order based on fairness, equality, democracy and the rule of law in the turbulent modern society
requires the SCO member states to discuss and build together and finally share the results.
Consultation means that member states jointly participate in the law-building process on an
equal basis. The SCO should listen more to the voices of relevant countries, combine the SCO’s
propositions with the interests of member states, and find the greatest common divisor among
the differences. Only in this way can a fairer and more universal legal system be built through a
more democratic procedure. Co-construction emphasizes that building the SCO community with
a shared future requires the gathering of forces from multiple parties. A single thread cannot
make a line, and a single tree cannot make a forest. Building the SCO community with a shared
future is not only the responsibility of all member states, but also indirectly demonstrates the
principle of equality of state sovereignty. “The current anti-globalization is closely related to
the imbalance in the distribution of global benefits. Therefore, it is necessary to change the
past winner-takes-all mentality and advocate new win-win and multi-win concepts to promote
international rule of law.”[54] This is not only an objective requirement for sharing, but also a
practice of the Chinese Confucian philosophical concept of “the way of the great road is for the
public(Da Dao Zhi Xing, Tian Xia Wei Gong)”, and provides a new direction for the SCO to create
new opportunities, seek new development, expand new areas, and achieve complementary
advantages and mutual benefit and win-win results under the context of profound changes
unseen in a century.

Conclusion Remarks

General SecretaryXiJinpingonce pointed outatthe 2017 Beltand Road Forum for International
Cooperation Roundtable Summit: “The Shanghai Spirit is our commonwealth, and the Shanghai
Cooperation Organization is our common home. We must continue to be guided by the Shanghai
Spirit, work together in solidarity, cooperate sincerely, and work together to build a community
with a shared future for the Shanghai Cooperation Organization, promote the building of a new
type of international relations, and work together to move towards a world of lasting peace,
universal security, common prosperity, openness, inclusiveness, cleanliness and beauty.”[55] In
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the context of profound changes unseen in a century, the construction of the SCO community
with a shared future not only conforms to the new trends of international development and
contains new theories and practices of international organization law with oriental wisdom,
but also responds to the demand for discourse power in international law against the backdrop
of the rise of the dialectical paradigm and the rise of Asia. The SCO theory of a community
with a shared future provides theoretical guidance for comprehensively utilizing the existing
rules of international law and building a more democratic and comprehensive legal system that
conforms to the local characteristics of the SCO member states. At the same time, the SCO theory
of a community with a shared future has fully overcome and abandoned the dregs of hegemonic
logic, zero-sum thinking and other dross in the traditional international law system, and has
formed a mature and complete new theory of international law by establishing a security
concept of universal security, a development concept of common prosperity, a cooperation
concept of openness and win-win, a civilization concept of equality and inclusiveness, and a
governance concept of consultation, joint construction and sharing. As the originator of the
SCO’s community with a shared future, China “faces increasing global challenges, we must
demonstrate our due international responsibility, adhere to the global governance concept of
extensive consultation, joint construction and shared benefits, closely coordinate and cooperate,
safeguard the international system with the United Nations at its core, promote multilateralism
and free trade, and push the international order in a more just and reasonable direction.” [56]
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