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THE THEORY OF THE STATE AND THE LAW, THE CONSTITUTIONAL LAW
TEOPVISI TOCY AAPCTBA U ITPABA, KOHCTUTYLIMMIOHHOE IIPABO

MPHTI 10.09.91; 10.21.21

B.O. Altynbassov!
S.K. Amandykova?

'University of Bristol, Bristol, The United Kingdom
?Astana International University, Nur-Sultan, Kazakhstan
(E-mail: amandykova@mail.ru2)

Legal and historical frameworks of establishment of university

endowment funds

Abstract. The article examines the regulatory framework and historical and political issues
of creating endowment funds in higher education. In order to reveal the main reasons for the
origin of endowment funds in the leading higher educational institutions of the United States
of America, the authors provide a legal, historical and political analysis of the emergence of
fundraising in these universities. Based on the study of materials from world-class universities,
such as Harvard University, Stanford University, Yale University, the article demonstrates the
features of endowment funds. In addition, the paper shows how global universities emerged and
what political and economic conditions affect them.

The study reveals how the US government was forced to pass special laws to create trust funds
in higher education institutions. Even though in England the institution of endowment appeared
during the reign of King Henry VIII, nevertheless, it is the USA that is widely recognized as the
birthplace of university donations.

In the article the authors analyzes the conditions for the adoption and further implementation of
the basic laws that contributed to the formation and active implementation of charitable and other
trust funds in the US higher education system - these are the Morill Laws of 1862 and 1890, the
1969 Tax Reform Law and others.

Keywords: Endowment funds, legal and historical foundations, universities, higher education

DOI: https://doi.org/10.32523/2616-6844-2020-133-4-8-22

Received: 14.12.20 / Accepted: 21.12.20

institutions.
Introduction. This paper discusses the
historical and political issues of creating

endowment funds in higher education and its
regulatory framework. To better understand
the origin of charities, a historical overview of
fundraising at leading universities in the United
States will be provided. Based on materials from
the world-class universities such as Harvard

University, Stanford University, Yale University
the peculiarities of endowment funds will be
demonstrated. Besides, it will describe how
global universities emerged and what political
and economic conditions influence them.
Historically, it is proved that the Kings of
the UK and the Government of the USA had to
launch special acts to establish endowment funds
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in higher education institutions. In England, the
institution of endowment appeared during the
reign of King Henry VIIL. The King, conflicting
with the church, issued a special act on the
confiscation of the church’s lands and donated
them to the ownership of Oxford and Cambridge
universities as gifts. local land and at the expense
of it create However, the United States is widely
recognized as the birthplace of wuniversity
endowment funds One of the important acts of
the US Congress is the Morrill Federal Land Grant
Act of 1862 [1], according to which the federal
government authorized the state governments to
sell state universities. According to this law, the
establishment of at least one college in each state
was required to develop engineering, natural and
agricultural sciences. However, these initiatives
were implemented only after the adoption of the
second law — the Morrill Act in 1890 [2].

The next important law in the development
of endowment funds in the United States was
the enactment of The Tax Reform Act of 1969
[3]. Under this act, charitable organizations and
foundations received tax discounts ranging from
20% to 50%. As a result, major philanthropists and
companies began to actively engage in charity
work in order to obtain tax discounts and improve
their image in the market. In 1972, the Unified
Law on Institutional Funds [4] was adopted,
which regulated the activities of endowment
funds in more detail. This act contributed to the
further spread of the endowment funds in higher
education. Currently, the legal basis for governing
the activities of the endowment funds is the
Uniform Prudent Management of Institutional
Funds Act (UPMIFA) [5] which was launched
in 2006. Therefore, over the past 30 years, there
have been significant changes in endowment
management practices. These changes are mainly
driven by new financial technologies and new
hedging products.

The main part of this article will consider
these and other regulatory and legal acts, which
became the basis in the formation of endowment
funds in American universities. The political and
economic reasons for the adoption of such acts
will also be considered.

Discussion. Nowadays, there is increasing
competition in higher education not only

in the domestic, national market, but also
internationally. This leads to the use of a wide
variety of marketing and management tools.
In the face of ever-increasing economic risks,
universities are forced to look for new ways to
attract extrabudgetary resources. Today, almost
all the largest universities in the world have
endowment funds.

Endowment funds are designed to solve two
main problems: firstly, to increase the financial
and economic stability of universities as a result
of guaranteed income in the future and, secondly,
to provide an opportunity for long-term planning
of university activities with a strategic source
of funding. The key task is to attract donations,
which implies the need to create an effective and
transparent system of covering the activities of
funds for donors. As a rule, university employees
and their graduates become donors.

Endowment funds in higher education not
only become an economic guarantor of stability
and development of universities, but they are
also able to increase the competitiveness of a
university, shaping its socially responsible image,
and, to a certain extent, manage its reputation
capital.

Funds received by higher education
institutions from individuals and legal entities
as charitable donations are the most important
source of additional financial support for
higher education. At the same time, the relevant
charitable activities are aimed at improving the
quality of higher education, its accessibility,
at developing the resource potential of higher
education, and not at maintaining minimum
living standards and help in critical situations.
Active state stimulation of the development of
endowment funds requires certain costs. At the
same time, tax incentives to donors of funds to
charity funds should be considered as indirect
financing from the budget.

Caboni states that Greek philanthropist
Cimon’s support of the Academy of Socrates and
Plato, and Alexander the Great’s assistance in
opening Aristotle’s Lyceum through his financial
support are the first historical evidence of
donations in higher education [6, 1139].

Endowment funds play a significant role
in US higher education. All major educational
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institutions of the country have such funds
that serve as an important source of financial
resources for their activities. Note that many well-
known US universities were created thanks to
endowment funds. The most important source of
private funding for higher education is charitable
foundations and their organizations. The active
establishment of charitable foundations began in
the USA at the end of the 19th century. As a result,
such well-known charitable organizations as the
Ford Foundation, the Rockefeller Foundation,
the Duke Foundation, the Carnegie Foundation
were created [7].

Charity gifts and donations are currently the
main sources of the formation of endowment
funds. In general, in the USA there is an increase in
publicinterestin endowment funds of universities
and colleges, the volume of gifts and donations
is growing annually. In a number of American
universities, up to 45% of the university budget is
generated from endowments. Private individuals,
charitable foundations, and corporations
finance the ongoing and investment activities of
American universities, as well as allocate funds
for scholarships. Interestingly, half of all private
expenses are donations from former university
graduates, and this fact is a distinctive feature of
American private funding. Corporations finance
universities and conclude contracts with them
for research and development of the commercial
component. Private investments are made by
religious organizations, professional associations,
business structures, public organizations, and
research centers. The general picture is that in the
20th century the share of income received from
private sources in the form of gifts, grants, and
contracts and the share of income received from
tuition fees increased significantly in the United
States [8].

Smith and Shawky argue that endowment
funds are important for higher education
institutions for a number of reasons. Firstly, a
large fund ensures the excellence of institutions.
In addition, endowment funds provide a
certain level of independence for institutions.
Endowments also play the role of financial
cushions against a decrease in student enrolment
numbers [9]. Institutions with an endowment

fund of more than $1 billion are even more
their
financing, and such institutions spent an average
of 4.8 percent of their funds in 2017 [10].

For the development of a system of institutions
for the functioning of endowment capital, the
American experience in the functioning of
endowments is of interest. Endowments are
created at universities that integrate educational
and scientific activities. Funds received by non-
profit educational and scientific institutions are
intended to ensure their professional functions.
There is also a network of medical institutions
that rely on the activities of various charitable
foundations. An endowment can appear both
in monetary form and in the form of property
(mainly real estate). Money, as a rule, is invested
in securities that generate income in the form of
interest, dividends, and an increase in the market
value of securities. Sometimes investments are
made in non-financial assets (precious metals,
precious stones, objects of art and collectibles,
etc.). Property donated to the fund may be leased
for income. The main regulatory document
governing the activities of the US Endowment
Fund is the Uniform Prudent Management of
Institutional Funds Act (UPMIFA) which was
launched in 2006. As defined by UPMIFA, an
endowment fund is an institutional fund or any
part of it that is not completely spent by the
institution. to finance current activities under

dependent on funds in operational

a donation (donation) agreement. The fund
is created by the institute solely for charitable
purposes. Depending on the conditions of
donation, endowment funds can be used freely
or for the purpose indicated by the donor [11].

The organization scheme of the fund is
extremely simple: philanthropists donate to
the endowment fund, thereby forming total
capital, then the fund transfers the capital to
trust. Earnings from endowment management
return to university. Moreover, traditionally, only
income from investing the target capital of the
fund is spent on projects, and the capital itself
remains untouchable.

Changing funding mechanisms and reducing
the budget allocation to higher education
institutions sets them the task of finding
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alternative sources of income for their activities.
In the modern practice of foreign countries, one
of the most effective tools for financing programs
and projects of higher education institutions
aimed at improving the quality of education and
supporting research activities is the formation and
maintenance of the functioning of endowment
funds [12]. Depending on the sources of financing,
endowment funds are formed through private
donations in the form of cash, investments in the
form of securities and property, and in the United
States, in some cases, even from budgetary
funds [13]. The positive experience of highly
developed countries indicates that endowment is
currently one of the most important instruments
for financing the activities of educational
institutions. Currently, collecting donations to
the endowment fund is a common practice for
foreign universities, and for some of them a
centuries-old tradition. That is why the United
States Department of Education included the
amount of annual fees in the endowment fund as
anindicator taken into account when determining
the ranking of a university. In higher education,
endowment funds are not only additional sources
of income for higher education institutions but
also a mechanism for encouraging the most
effective and competitive universities, allowing
them to develop strategic areas of research and
educational activities.

An endowment fund is understood to mean
the target capital of a non-profit organization
formed by monetary donations, transferred by it
to the trust company of a management company
to generate income, and used to finance its
statutory activities. The relevance of endowment
funds for higher education is that they allow
them to accumulate financial resources and
ensure the stable development of universities
in the long term. The endowment fund allows
concentrating funds received on the basis of
donation agreements from commercial structures
and private individuals in endowment funds
and uses the proceeds from these funds for the
development of education, science, healthcare,
and other socially significant goals. Endowments
were most widely developed where state funding
of the social sphere was initially insignificant

(for example, in the USA). Universities respond
to negative shocks by reducing spending from
endowment funds, while they do not increase
spending in response shocks
[14]. Goetzmann and Oster argue that while
forming and spending the endowments the
universities mainly compare themselves with
closest competitor universities [15]. Hansmann
highlights that universities hold endowment
funds, rather than spending them right away,
in order to secure reputational capital, protect
intellectual freedom, and protect themselves
from financial shocks [16].

The received income is directed to certain, as
a rule, socially significant goals (maintaining the
functioning of hospitals, libraries, universities,
colleges, charitable organizations, etc.). The main
directions of spending endowment funds also
include scholarships for teachers and students.
For example, in the USA, the fund is obliged
to direct at least 5% of the income to support
students and teachers. For a teacher, receiving
such a scholarship is considered very honorable in
the scientific community and universities can use
this tool to invite the best professors from other
educational institutions. Scholarships to students
are paid to cover tuition fees and sometimes,
for other student expenses, which is constantly
paid from income from the management of
endowment funds. Typically, students receive
this scholarship if they come from poor families
or if they study well. The criteria for choosing
students to receive this scholarship depend on
the policies of the university or donor.

The first time the endowments were known
during the reign of King Henry VIII. The king
conflicted with church spirituality, subsequently
confiscated the land of the church, and donated
it to Oxford and Cambridge universities as
gifts. Since then, these lands are owned by well-
known old universities [17]. However, the United
States is widely recognized as the birthplace of
university endowment funds. It is well known
that world-famous private universities in the

to positive

United States were founded with financial
donations of major philanthropists. Endowments
have existed in America since the founding of
Harvard University in the 17th century.
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The 17th and 18th centuries are considered
to be the period of British colonial policy in the
history of higher education in the United States.
During this historical period, Harvard College
and eight other universities were established
for the first time in the American colonies in
1636. At that time, the emerging civilized society
needed educated and experienced leaders, and
this initiative was recognized as the main goal
of higher education [18]. Funding was provided
mainly from the state treasury, the church, and
individual sponsors. The newly established
colleges were headed by boards of directors and
an elected president. At that time, blacks and
women were not allowed to study. In other words,
there are inequalities in human rights in society
and the problem of access to higher education.

However, it was then that the foundations
of the US higher education system were laid
and research institutes such as Harvard and
Yale University were established. American
universities operate as corporations with capital,
but without shareholders. For example, the size of
the endowment fund of Harvard University, the
largest and one of the oldest endowment funds
in the world, according to the results of 2020
amounted to $40,9 billion. Its capital was formed
through various gifts, donor contributions,
which include land and real estate, securities
and cash, etc. According to the financial report
of Harvard University, the Endowment Fund
of Harvard University is replenished mainly
through private donations, and by 2019 reached
a record amount, and income from it makes up
40% of the university’s budget. The Harvard
University Endowment Fund is not one single
endowment fund, but more than 13 thousand
individual funds that are jointly invested. Most
of the funding was provided by donors for
specific purposes, which take the form of legal
restrictions on use. Of the $40.9 billion in funds
managed by Harvard Endowment, 84% are
limited to the original conditions, and only 16%
of the funds are considered unlimited in use. The
two largest funds support faculty and students,
including faculty and financial assistance for
students, scholarships for graduates, and student
life and activities [19].

Harvard EndowmentFund isthelargesthigher
education endowment around the world. It has
three directors and 250 employees. Until recently,
all Harvard University endowment assets
were divided into separate classes of financial
instruments, which were managed separately. In
2017, the Harvard Endowment announced the
transition to a universal investment model, in
which all members of the investment team take
responsibility for the entire portfolio.
portfolio the

main

Investment structure of

Endowment fund is divided next
categories: 28% of assets are placed in stocks,
13% - in fixed income and currency instruments,
25% - in real estate and natural resources, the rest
- in the money market instruments. Deductions
from the Harvard Endowment Fund comprise
a significant portion of Harvard University’s
operating expenses. The annual decision on
the amount of deductions is considered by the
supreme fiduciary council of the university.

As for the Endowment Fund of Stanford
University, in 2019 its size consisted of $27,7
billion. This fund is a source of funding for the
institution’s mission to educate people and
conduct research. The Endowment Fund is
managed by the Stanford Management Company.
SMC'’s success in investing in a fund plays an
important role in the university’s ability to
fulfil its mission and influence global processes.
About 79% of the Endowment Fund is money
that cannot be used for specific purposes. The
university has a legal and fiduciary obligation to
use the funds only as donors wished. This means
that funds allocated, for example, for research,
cannot be used as financial assistance, etc.

In 2017-2018 approximately 72,000 donors
made donations to Stanford. As a result, 1 out
of 4 students at Stanford pays nothing at all. For
families with incomes below 125,000 USD, the
scholarship fully covers tuition fees. For families
with incomes below 65,000 USD, Stanford also
covers room and board expenses [20].

At the same time, the activities of endowment
funds are fraught with a number of problems.
Thus, managers are often criticized for reinvesting
too significant amounts of endowment income.
Usually, American endowment funds show a
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return on average of 10-11% annually, 5% of
which, asarule, is directed to those goals for which
the fund was created. About 3% of the reinvested
amounts are used to protect endowment funds
against the depreciation caused by inflation. The
remaining 2% is the annual increase in the fund.
Critics believe that if these funds (2%) were spent
on current funding, tuition fees could be reduced
by an order of magnitude [21].

The world university community has realized
the enormous potential of endowment funds. In
foreign universities, from 25 to 40 percent of the
university’s budget is generated from income
from endowment funds.

In the USA, endowments as a financial
mechanism  were initially provided to
educational institutions, which is a long-term
form of financial support and provided that only
part of the income from donor funds is used.
Indeed, the investment model that guides most
US higher education institutions, built on the
idea of Yale University, is based on the fact that
the endowment, which finances a significant part
of the university’s expenses, is a long-term fund,
and therefore its investment portfolio should be
built in such a way that to achieve maximum
income in the future. At the same time, there
may be risky operations, such as investments
in alternative assets - private equity funds and
hedge funds in order to maximize profits in
order to identify the consequences of using such
funds. The incomes of American colleges and
universities are formed from three main sources:
taxpayer money (federal and state aid), tuition
fees, and philanthropy [22].

In 2019, Yale University’s $30.3 billion
Endowment fund consisted of thousands of funds
with various goals. In 2018, the Endowment fund
provided $1.3 billion or 33% of the University’s
income. The university dates back to the 1640s
when the colonial clergy founded a local college
in the tradition of European liberal education. In
1701, the Connecticut legislature passed a charter
establishing “a Collegiate School”. The school
was officially renamed Yale College in 1718 when
it was named in honor of Welsh merchant Elihu
Yale, who had donated a huge amount of money
with 417 books and a portrait of King George 1
[23].

Since the 19th century, the United States has
seen a significant increase in population, a break
with British citizenship, and a boom in higher
education. A total of 182 humanities colleges
have been opened across the country and private
universities have been officially approved. In
1837, Seven Sisters girls” schools were opened.
By 1890, more than 200 black universities had
opened in the United States. However, barriers
and restrictions on women'’s access to education
persisted until the second half of the 20th
century [24]. In 1862, the US Federal Government
recognized the development of science as one of
the main goals of the state and passed a special
law (Morrill Federal Land Grant Act of 1862).
Under this law, the power to sell local land to
open universities in the states was transferred
from the federal level to the states. It was
instructed to use the proceeds from the sale of
land to open state universities. The law required
that at least one college be established in each
state for the development of engineering, natural
sciences, and agricultural sciences. However,
these initiatives did not materialize until 1890,
when Congress passed the second Morrill Act.
During this period, the number of universities
increased from 563 to 977 [25].

Hansmann states that “endowments played a
more important role in the finances of universities
in the nineteenth century than they do now. By the
1840s, endowment income generated more than
40% of their annual budgets” [16, 23]. Kimball
and Johnson argue that “Endowments were
expected to generate income for the university
in order to support operational and capital costs.
By 1900 Harvard was the endowment role model
with about 50% of the income generated by their
endowment as compared to an average of 25%
for all universities in America» [26, 10].

Historically, investment in higher education in
the United States was intensive between the 1890s
and 1930s. At the same time, universities with
large financial resources began to realize that they
were more competitive than other universities in
terms of quality of education, political influence
and status. From an economic point of view, the
US economy grew six-fold between 1870 and 1920,
especially in the transportation, communications,
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and manufacturing industries [27]. As a result,
many millionaires and multimillionaires
appeared, opened philanthropic
organizations, and this activity began to develop
in higher education. Over time, the establishment
of universities through private donations has
become a common practice for many universities.

various

After the Civil War, industrialization increased
the number of wealthy people, and some actively
invested in higher education.

As a result of this philanthropic activity, $
500,000 and $ 800,000 were invested in 1865 to
open Cornell University and to establish Vassar
College in 1868. Ezra Cornell founded a college
named after him with donations of $500,000
[7]. John Hopkins University and a hospital in
Baltimore were founded in 1876 with investment
from John Hopkins, who left $7 million for these
purposes. At that time, it was the largest charity
project in the history of the United States [28].
(Johns Hopkins University, 2006). During the
early 1890s, the $20 million reportedly given by
Leland and Jane Stanford to establish a university
in California. Senator Leland Stanford and his
wife bought land and created a university in
memory of their late 16-year-old son Leland,
then they invited outstanding professors, created
the conditions, and approved the university
charter and basic legal documents. Thus, they
left all the personal money of the family as a gift
to the state and society in memory of their only
son. The income of the university is spent on the
operational needs of the university, and if there
is extra money, it is invested in a special charity
fund. Once the money is invested in a fund, it
is stored and distributed under the guidance
of professional economists and managers. The
proceeds from the fund will remain the property
of the university. Today, the Endowment fund of
Stanford University is $ 27.7 billion [29].

In the 1890s, John D. Rockefeller gave several
million dollars to establish the University
of Chicago. Rockefeller also opened the
following research centers and foundations:
the Rockefeller Institute of Medical Research in
1901, the General Education Board in 1903, the
Rockefeller Foundation in 1913, and the Laura
Spelman Rockefeller Memorial in 1918. By

1900 endowments in higher education the USA
had reached around $195 million. Andrew
Carnegie founded the Carnegie Institution of
Washington in 1902, the Carnegie Foundation for
the Advancement of Teaching in 1905, and the
Carnegie Corporation of New York in 1911.

At the beginning of the 20th century,
Columbia University had the largest endowment
fund. Most of the money came from the lease of
11 acres of university-owned land in Manhattan.
However,
university administration to purchase equipment
and facilities for daily needs. Thus, the largest
universities in the United States
funding from various companies and private
philanthropists, but most of it was spent on the
current expenses of the university.

As mentioned above, Rockefeller founded the
General Education Board in 1903 with a gift of $ 1
million and made additional gifts of $ 10 million
in 1905, $ 32 million in 1907, and $ 10 million in
1909. According to the policy of this Council, the
leading universities in the United States will be
funded by the Fund in the amount of 40-60%
of annual costs [30]. In 1919, Rockefeller gave
the Council another $ 50 million to increase the
endowment funds of private universities. This
policy has led to the creation of endowment
funds among US universities. However, due
to the increase in the number of colleges and
universities in the 1920s, the General Education
Board was unable to provide further funding.
Nevertheless, universities began to understand
the importance of endowment funds and the
need to develop it.

In the twentieth century, higher education
has experienced its «golden age» on the basis of
complex modernization and modification. It was
influenced by various social and economic forces,
including the world wars, the economic crisis,
space exploration, and research. Restrictions on
women'’s education have been lifted, accounting
for half of the total number of students in the
twentieth century. Priorities and motives for
higher education have changed, education has
become the main goal of a modern university.

In the early years of the twentieth century,
the vast majority of states had internal problems

these funds were wused by the

received
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in the management and organization of higher
education. At the same time, the state’s interests
in higher education were reconsidered and a
policy of transition to a central management
system was pursued. In 1905, for the first
time in Florida, all universities were merged
into the Joint Governing Body. In 1932, a joint
management system was introduced in 11 US
states. After World War II, state interference in
higher education policy intensified, the financial
crisis, and many other issues raised concerns.
The establishment of coordinating and governing
structures was required for effective control and
regulation [20].

Since the 1960s, significant social, economic,
and political changes have taken place in US
society, including human rights movements,
feminist movements, scientific and technological
revolutions, and more. In order to address the
issue of access to higher education, the state has
adopted a number of legislative acts. Special
programs have been introduced for members of
low-income families. Reforms have taken place
in the internal management system of higher
education institutions. In the 1960s and 1970s,
the federal and state budgets of the United
States allocated large sums of money to higher
education. There was also a substantial amount
of money from fee-based education.

After the adoption of The Tax Reform Act of
1969, philanthropic organizations and charitable
foundations received discounts of 20% to 50%.
As a result, initiatives to create charitable and
endowment funds have become widespread
among major philanthropists and companies.
Large companies have also been involved in
charitable activities to improve their image and
popularity in the market [31].

Many countries of the world encourage the
development of the endowment system through
the introduction of special tax measures. For
example, the income of a charitable organization
from investing funds in endowment funds is
considered as a charity, therefore, the percentage
from the endowment is not taxed (practice in
the USA, Canada, and Great Britain). Donor
tax incentives are also applied. For example, all
or part of the contributions to the endowment

account is deducted from taxable amounts.
The endowment mechanism around the world
solves the problems of long-term financing of
non-profit organizations. The main capital of the
endowment is invested in securities, real estate, or
other assets and remains intact. This guarantees
a regular income, and therefore certain financial
stability, even with a reduction in other income.

The advantage of the endowment is the
«transparent» nature of its activities. Since
endowment funds can only be directed to the
organization for which it was created to support,
it cannot be used to minimize taxation. Creating
endowment funds will require additional costs,
time, money from the recipients. Achieving
instant success in building endowment funds
is unlikely. For example, the world’s largest
endowment fund at Harvard University with
assets of over $40 billion is being formed through
donations for over 350 years [19].

As foreign experience shows, tax incentives
play an important role in the functioning of the
endowment capital institution. So, in accordance
with special American law, as a rule, donated
property and income from the endowment are
exempted from income tax, and benefits are
provided to donors. In the USA, Great Britain,
and Canada, the interest from the endowment
is not taxed, since the income of a charitable
organization investing
endowment funds is considered charity. Donor
tax incentives are also applied. For example, all
contributions or part of them to the endowment
account are deducted from taxable amounts, and
thus the interests of benefactors are respected. In
the United States, tax incentives are established
both at the federal and regional levels. The
development of the endowment system is also
encouraged through the introduction of special
tax and financial measures. For example, the
income of a charitable organization from investing
in endowment funds is considered as a charity,
therefore, the percentage from the endowment
is not taxed. In addition to tax incentives, a
system of state co-financing of NPOs may
exist. In European countries, unlike the United
States, the state strictly controls the activities
of endowments. Thus, according to the laws

from funds from
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of France, the activities of any funds proceeds
under the close supervision of the authorities,
and the government must ensure that the
mission of the foundation is to provide a “public
good”. There is extensive experience in public-
private partnerships in this area. For example,
in Germany, the Fund them. Humboldt, who
supports the travel of German scientists abroad,
is funded by the state, public organizations, and
private individuals. Grants and bonuses are
provided from this fund to scientists who come
from abroad to work in Germany in collaboration
with German colleagues.

As above, the first private
universities were established in the United States,
and they were mostly built at the expense of
private philanthropists. And public universities
appeared much later than private universities in
the 19th and 20th centuries. Public universities
were fully funded by the government and were
greatly influenced by the Morrill Act of 1862.
Therefore, there was no need to look for other
sources of funding [32].

However, over time, the goals and objectives
of public universities and colleges have changed,
and their role and mission in society have
expanded. Also, since the 1970s, the world
economy has been in crisis and funding for
higher education has been declining. Due to the
economic and financial crisis, it was necessary
to look for other sources of funding for public
universities. However, private universities have
so far mastered the art of attracting external
funding and have a wealth of experience in
managing endowment funds. Of course, there
are also public universities in the United States,
such as the University of California, which has
a large endowment fund. Its endowment fund
is $21,1 billion, but it should be noted that it is
the largest university complex consisting of ten
universities [33]. Therefore, today the largest
endowment funds in the world belong to private
universities.

mentioned

Endowment funds in the modern sense began
to develop actively in the United States at the
end of the 70s of the 20th century and the most
active growth occurred in the late 1990s and
early 2000s. It was due to the desire of wealthy

people who made capital during the era of the
initial accumulation of capital in the United
States, to gain respectability and respect from
society, to leave a mark on history. All this led to
the formation of a dense network of foundations
and associations, which gradually created a
powerful, parallel state system of financing the
social sphere, and later civil society institutions.
However, until 1972, despite the development of
a system of charitable organizations, such kind
of charitable foundations as endowments did not
exist at the legislative level in the United States.
Only in 1972 was the Unified Law on Institutional
Funds approved. The adoption of this law was
because until that time there was uncertainty
regarding the standards by which managers
of charitable organizations were guided when
creating a system for managing and investing
funds from charity funds [14].

Currently, 863 endowment funds have been
legally registered in the United States, and the
total amount of endowments of US universities
and colleges is over $ 300 billion. Four US
universities with the largest endowments
(Harvard University - $ 40 billion, Yale University
- $ 31 billion, Stanford University - $ 27 billion,
and Princeton University - $ 25,9 billion) were
pioneers in establishing close ties with alumni
and in organizing fundraising. The foresight,
manifested in a generous and consistent
investment in these areas at an early stage, gave
these universities a huge advantage in attracting
annual income and creating a positive reputation
among world universities. The endowment
investment portfolio consists of 60% of highly
liquid assets and 40% of more risky investments.
The return on endowment capital averages 10%
[31].

Over the past 30 years, there have been
significant changes in endowment management
practices. These changes are mainly driven by
new financial technologies and new hedging
products [34]. Endowment management has
changed significantly with the adoption of the
Uniform Management of Institutional Funds
Act (UMIFA), which sets out guidelines for the
management of investments in charities [11].

The world leader in fundraising and charity
are the United States, followed by Great Britain.
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The countries of continental Europe lag far
behind in fundraising not only from the USA
but also from the UK. In recent years, China has
begun to work quite actively in this area. At the
same time, various countries of the world do not
seek to invent their fundraising model because
the American model has proved its effectiveness,
has evolved over the centuries and is developing
according to the strategy of catching up
development. The US experience in many
countries formed the basis for the formation of
a model-scheme for financing higher education
institutions.

The US higher education financing scheme
has some characteristic features: the costs of this
part of the general educational system are among
the highest in the world. In 2010, the total public
and private costs of higher education concerning
GDP amounted to 2.7% [31].

Sources of funding for higher education in
the United States are different and are divided
into levels: state financing (federal budget, state
budgets, and local budgets); student tuition fees;
University’s own income (additional educational
activities; auxiliary activities, investment);
endowment funds.

In general, the picture of financing US
universities is as follows. Most of the expenses
fall on the shoulders of American taxpayers
since public funding remains the main one at
most universities. The first line is occupied by
state budgets - 36%, federal budget expenditures
account for more than 20%, and some local
budgets allocate some crumbs of co-financing -
4%. American universities have their own income,
which they receive from the sale of goods and
services, as well as from their own investments.
Own revenues account for approximately 30%
of the university’s total income. Universities
can additionally earn their living, for example,
by providing the services of university medical
diagnostic centres. Cleveland Clinic Foundation
(Ohio) is a multidisciplinary academic medical
center, one of the largest medical centres in
the world. The Lerner Research Institute at the
Cleveland Clinic is the real home for hundreds
of laboratory and clinical trials being conducted
in the USA. The annual costs of this research
institute are in the hundreds of millions of

dollars it receives from the US National Institute
of Health, numerous foundations and private
sponsors. The Cleveland Clinic has been at the
forefront of research and experimental medical
technology for many years [30].

Many American universities also provide
sports and recreational services, leisure activities
for the population, promote their developments
and technologies, participate in the business,
acquire shares and shares of other enterprises,
receive income from the granting of intellectual
property rights, accommodate visitors during the
summer holidays and etc. [35].

Over the past two decades, governments and
universities in all countries have realized the
importance of fiscal policy in this area. Of course,
in post-Soviet countries, when higher education
was state-owned until the 2000s and was fully
funded by the state, there was no need to create
a separate endowment fund for the university.
Only in the last decade, after entering the fiscal
deficit and the global educational space, did the
major research universities realize the need for
financially independent policies and that state
funding alone was not enough.

Today, the history of the creation of endowment
funds of US universities is interesting and
exemplary for many countries. However, experts
do not pay much attention to the study of their
political, economic and other reasons. Therefore,
there are many difficulties in creating endowment
funds at universities in the CIS countries.

Conclusion. World practice has accumulated
sufficient experience in terms of creating and
using a wide range of financial instruments
that have been successfully applied for quite
some time. Of particular interest in this regard
are financial instruments such as endowment
funds, which have centuries of practice and
allow solving the problem of long-term stable
financing of the university. The current stage of
the development of higher education requires
higher management to pay more attention to
attracting additional extra-budgetary funds to
finance the educational process. Without finding
such opportunities, universities will not be able
to compete effectively in the educational services
market, which has recently become more and
more a global market.
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The process of fundraising in world practice is
a carefully worked out mechanism for collecting
donations, the main factor for the success of
which is the funds invested in the process. Large
American endowments independently invest
the funds of the fund, as a result of which their
average annual return tends to the upper limit of
the profitability indicator common to funds of all
sizes at 3-5%.

In the management of endowment funds, a
business approach is not applicable in which the
“effectiveness” of work and success are assessed
by maximizing market value. The purpose of
management, along with augmentation, is the
systematic expenditure of funds that make up the
endowment fund for the needs of this generation.
Particular attention is paid to how and for what,
and most importantly, during what period the
collected donations will be spent.

The most successful universities have the
largest endowments and their size continues

to grow from year to year. Public campaigns to
raise funds for endowment funds are carried
out by private and state universities in the USA.
And there is only one reason for this - lack of
funds for the implementation of a wide range of
tasks that modern society poses for universities.
Large funds provide financial stability and
independence of universities. In particular, this
role is noticeable during the crisis years, when
other sources of university income are inevitably
reduced.

Today, the largest owners of endowment funds
are American universities — Harvard University,
Princeton University, Stanford University, and
Yale University. Their capital, which was formed
from the charitable contributions of graduates
and partners, exceeds tens of billions of dollars.
The practice of a number of American universities
shows that funds received from the management
of endowment funds often form 25-45% of their
budget.
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B.O. Aareiabacos!, C.K. AmaHabiKOBa?
'Bpucmorv Ynusepcumemi, bpucmorv, ¥Yaviopumarius
?Acmana Xarvrkaparvix yrnusepcumemi, Hyp-Cyaman, Kasaxcman

YHuBepcuTeTTEepAiH 9HAaYMEHTTiK KOpAapbIH KYPYABIH KYKBIKTBIK JK9He TapyXy HeTizgepi

Annoramms. Makasaga SKOraphl OKy OpbIHA@apblHAQa 9SHAAyMEHTTIK KOpJapAbl KypyAblH HOpMa-
TUBTIK-KYKBIKTBIK Oa3acel MeH TapuUXM-cascu Macedeaepi Kapacroipbiaaabl. Amepuka Kypama Iltarrapbiabiyg
JKeTeKIl KOFaphl OKY OpBIHAApbIHAA DHAAYMEHTTIK KOpAapAbIH Iaiiga OOAYBIHBIH Herisri ceberrrepin armry
YIIiH aBTOpAap aradfaH yHUBepCUTeTTepAe aKIla XIHayALH Iaiiga 00AybIHA KYKBIKTBIK, TAPUXA JKoHe Casich
Taajay >KacaiAbl.
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Tapsapa yausepcureti, Ctandpopa yHusepcuteri, Veab yHuBepcuTeTi CUSKTB 91eMAIK AeHreiijeri yHUBep-
CUTETTePAIH MaTepuaajapblH 3epTTey HeridiHAe MaKaaa ®HAayMeHTTiK KOpAapAbIH epeKIleAikTepiH KopceTeai.
CoHbIMEH KaTap, )XYMBIC 91€MAiK YHIBEPCUTETTEPAIH Kalall Iaiida OOAFaHBIH KoHe OJapfa KaHAail cascu
>KoHe DKOHOMUKAABIK JKarjaiidap acep eTeTiHiH kepceTeai.

3eprrey AKII ykimMeTiHiH >KOraphl OKy OpBIHAAPBIHAQ MaKCaTThl KOpAap KYpy VIIiH apHalibl 3aHJap Ka-
Opla4ayFa Kaaall M>KOYp OOAFaHBIH aHBIKTalAbL. AHIAMAQ KalibIpbIMABLABIK MHCTUTYTHI ['enpux VIII kopos-
AiH KesiHge maiiga OoaraHbiHa KapamacrtaH, 0ya AKII yHusepcnreTTepAiH KallbIpBIMABLABIK OTaHBI peTiHAE
TaHBIMAaA.

Maxaaaga AKII-TeIH >xofapsrl 0iaiM Oepy >KylteciHAe KallBIPBIMABIABIK >KoHe OacKka 4a MaKCcaTThl KopAap-
ABIH KaABINITaCybl MeH OeAceHAl JKy3ere achIpblAyblHa BIKITa/A eTKeH Heri3Ii 3aHaapAbl Kadblajay KoHe OJaH
9pi Ky3ere aceIpy IapTTaphl TaaAaHAbl - Oya 1862 >xone 1890 >xpragapaarsl Mopuabs 3aHAapsl, 1969 >KbLAFEI
caablK, pepopMachl TypaAabl 3aH JKoHe T.0.

Tyiiina ce3aep: DHAaYMEHTTIK KOpAap, 3aHABI KoHe TaplUXU HeTi3gep, YHUBEPCUTETTep, JKOFaphl OKY OpPbIH-
AaphL.

Bb.O. Aareiabacos!, C.K. AmanabikoBa®
'Bpucmoxvckuil yrusepcumem, bpucmoav, Beauxobpumarius
Mexoynapoonoi ynusepcumem Acmana, Hyp-Cyaman, Kazaxcman

HpaBOBI)Ie " NCTOpMYIeCKMe 1 OCHOBBI CO34aHNsT BHAayMeHT-(l)OHAOB YHIBEPCUTETOB

AnHOTaIMsIL. B cTaTbe nccaeAyioTcss HOpMaTUBHO-IIPAaBOBasl OCHOBA U MICTOPIIECKO-TIOANTIYECKE BOIIPO-
CBI CO3JaHUs DHAAYMeHT-(POHAOB B BhIcIIeM oOpazoBaHuu. C I1eAbI0 PacKpHITHA OCHOBHBIX IIPUYMH ITPOVIC-
XOXKAEHI DHAAyMeHT-(OHAOB B BeAYIINX BBICIINX y4eOHbIX 3aBeeHrsix CoegunenHslx Illtatos AMepnxu as-
TOpaMM AaH IIPaBOBOI U MICTOPUKO-TIOANTIYECKUI aHAAN3 MOsIBAEHIs cCOOpa CpeACTB B DTUX YHUBEPCUTETax.
Ha ocHoOBe m3sydeHns: MarepmaloB YHIUBEPCUTETOB MIUPOBOTO YPOBH:, TaKMX KakK ['apBapAcCKNil YHUBEPCUTET,
CroHpOpACKIIT YHUBEPCUTET, Ve abckuit YHUBEPCUTET, B CTaThe IIPOAEMOHCTPUPOBAaHBI OCOOEHHOCTU DHAAY-
MeHT-PpoHA0B. KpoMme Tor0, B paboTe ITOKa3aHO, KaK BOZHUKAU I100aAbHbIe YHUBEPCUTETHI I KaKe IIOAUTIIe-
CKI1€ 11 DKOHOMIYECKIIe YCAOBI:I Ha HUX BAVISIOT.

MccaesoBanne packpeiBaeT, Kak mpasuTteabCcTBO CIIIA Ob1A0 BEIHY>KAEHO IPUHATH CIEIMabHbIE 3aKOHEI
AAsl co3AaHus 1eaeBbIX (POHAOB B BRICIINX YIeOHBIX 3aBedeHnsix. HecMoTps Ha TO, 4TO B AHIAUY MHCTUTYT DH-
AayMeHTa IOsIBIACS BO BpeMeHa I1pasaeHns kopoas 'enpuxa VIII, mumenno CHIA mmpoko mpuaHaHbl pOAMHON
YHUBEPCUTETCKUX IIO>KePTBOBaHNIL. B cTaThe mpoaHaAM31poBaHbl YCAOBIS IPUHATUA U JaAbHEIIIeN peaan3a-
LMY OCHOBHBIX 3aKOHOB, CITOCOOCTBOBABIINX (POPMUPOBAHNIO VI aKTUBHOMY BHEAPEHNIO 01arOTBOPUTEABHBIX U
MHBIX IleAeBbIX GOHAOB B cucteMe Bpiciiero oopasosanust CIIA - sto 3akonsr Mopuaaa 1862 u 1890 rr., 3akoH
0 Haa0rosol1 pedopme 1969 1. u Apyrue.

Karouesbie caoBa: HAayMeHT-POHADI, IIPABOBLIE U MCTOPUYECKIE OCHOBBI, YHIUBEPCUTETEL, BLICIINE yueh-
HbIE 3aBeAEeHIs.
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Digital piracy: Responsibility issues of Internet service providers

Abstract. Internet Service Providers (ISPs) are vitally attending our information society since
they are assessed as a gatekeeper to the Internet. In other words, they are a crucial technological
tool that provides access to the Internet. The main function of ISP is to transmit content or
material through its service, but this sort of function has recently been in a difficult situation
due to some legal issues. Not only the public but also copyright holders have initiated to require
ISPs to monitor the content which transported to the Internet for a reason when some users
are infringing copyrighted material on ISP’s sites. Thus, it leads to a legal question of whether
ISPs are liable for Internet piracy taking place on their websites. The purpose of this article is to
examine the liability of ISPs for digital piracy by their users. The novelty of this paper is to offer
some recommendations to enhance the safe harbor provisions of ISP by comparing jurisdictions
of some countries such as the US, the EU, and China. To answer the abovementioned question,
the author will mainly rely on comparative-legal, formal legal, and historical methods. The
outcome of this paper suggests that to avoid copyright responsibility, ISPs must not promote the
infringing actions of Internet users on their platforms. Moreover, the Chinese service providers
should carefully monitor content which shared or posted by subscribers on the Internet.
Keywords: Internet service provider (ISP), copyright, Internet, secondary infringement,
copyright infringement, user, safe harbor.
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Introduction. The Internet is a global system
that allows transferring of digital information,
data, or content across the network [1, 16 p].
This digital data is usually distributed, hosted or
transmitted via ISPs which appears to be a key
part of multimedia. According to Stokes, an ISP
means “entities which provide Internet access
and usually email accounts to their customers”.
In practice, the service of ISPs is not free as ISPs
may charge customers for using the Internet or

other services and for the rental of digital space
on their server to host data on behalf of third
parties [2].

Nowadays, by hosting data from subscribers,
ISPs are successfully running a business in
a global market such as Youtube, Twitter, or
Facebook. However, it should be mentioned that
the service of ISPs has raised some legal risks
or questions because some users may use their
services for unlawful purposes. In most cases,
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copyright holders complain that their creative
works might be used without permission via ISPs
services. Therefore, it has led to a lawsuit between
copyright owners and ISPs around the world [3,
1 p]. The question of the article is whether ISPs
are liable for online copyright infringement or
Internet piracy taking place on their platforms.
In order to answer the question, the author will
evaluate the legislation and legal cases of the
US and EU concerning the liability of ISPs for
copyright infringement.

The article is structured into several sections.
First, the general meaning and classification
of ISP are introduced. Next, we analyze some
essential legal cases about the liability of ISPs
for indirect infringement. In the third section,
we discuss legal acts and approaches adopted
in selected states such as the US, the EU, and
China to regulate secondary infringement on
the Internet. Lastly, liability exemptions or safe
harbor provisions for ISPs in selected states
are comparatively evaluated, and we offer
some recommendations for ISPs who are now
functioning in the abovementioned states.

ISP is a gate to the cyberspace. According to
some authors, there is a different interpretation
with regard to the term “service provider”
around the world, but it can be commonly named
as an “intermediary” in most scientific works [4,
4 p]. Regarding this issue, the terms “internet
service provider” and “online service provider”
are used interchangeably in this article.

As stated above ISPs might be entities or
communication organizations that provide
Internet access to all users [5, 554 p]. Wherever
a person is either at home or at work only an ISP
helps him to connect the global network.

At the beginning of Internet technologies,
ISPs used to rely on dial-up modems connected
through simple telephone lines. Then at the end
of the 1990s more powerful and quicker modems
like DSL or cable modems showed up which
increased the quality of ISP service. Today some
ISPs around the world provide Internet access
via popular fiber optic cables. So, some entities
mostly offer cable connections whereas others
use DSL net access.

Itis worth mentioning thatitis necessary to get
a modem and an account to join an ISP. The next

step is to attach the modem to a phone which lets
directly to connect to the ISP. It is followed by the
verification of the account and the assignment of
the IP address. After getting the IP address, a user
easily connects to the net. Moreover, by using a
router the user can connect several devices to the
Internet with the same IP address.

ISPs appear to be a sort of hub on the global
network as they allow a direct connection to the
net. There must be high bandwidth connections
to the net due to a huge amount of messages or
signals which ISPs usually handle [6].

Operating as intermediaries they usually
charge users for using their services as an Internet
connection. The ISPs may also offer other types
of services to their subscribers such as website
hosting, email access, domain name registration,
and so on [7].

Copyright infringement. The problem
of intermediary or ISP’s liability is not so
straightforward. Most notably, issues usually
emerge around some illegal activities such as
hosting and transmission of child pornography
or the infringement of intellectual property
rights, especially copyright, trademarks, patents,
and public rights. The rise of P2P networks
and copyright infringements like music and
movie piracies have led to a major challenge in
the regulation of ISP making it different from
that expected before. There is no denying that
the development of new technologies, digital
formats of copyrighted works such as computer
software, images, and films can be shared on ISPs’
networks and this as a result has raised some fear
among copyright holders [3, p 2].

Before analyzing some relevant cases it is
worth mentioning that copyright infringement
is normally divided into two types — primary
infringement and secondary infringement.
Primary infringement usually occurs when an
individual reproduce, perform, broadcast or
imitate creative materials without a permission of
the copyright holder. In practice, to detect this sort
of illegal activity can be done quickly and with
very little effort. Secondary infringement appears
when someone or commercial intermediaries
help primary infringer to violate copyright.
In other words, a third party may involve in
copyright online infringement [8, 617 p].
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Playboy Enterprises, Inc v. Frena

It is noteworthy that at the beginning of the
Internet development, some courts used to
take tough approaches against ISPs. And most
intriguing cases concerning the liability of ISPs
originated in the US. For example, in case Playboy
Enterprises, Inc v. Frena [9] the court found
that an ISP operator Frena was liable for online
infringement due to its users. The main issue was
that the operator’s subscribers uploaded some
pictures from Playboy magazine and shared them
on the ISP. Although the operator removed these
images later and set up a controlling system after
being warned by the claimant it did not help the
ISP to be escaped from a penalty before the court.
The court held that the Frena was anyway liable
for direct copyright infringement even though it
had a lack of knowledge and purpose relating the
posting images [10].

Sega Enterprises Ltd, v. Maphia

Moreover, a similar decision was held in the
case Sega Enterprises Ltd, v. Maphia [11], where
an ISP operator asked its users to upload copies of
Sega video games and let other users download
the video games on their computer for money.
According to the court, the ISP’s poor information
about the specific time when the games were
uploaded and downloaded was inappropriate in
liability issues. Although the ISP was not liable for
direct online infringement, the court found that it
was liable for vicarious liability which meant the
ISP operator contributed to digital piracy [10].

Religious Technology Center v. Netcom On-
Line Communication Services

Another
Technology  Center .
Communication Services, Inc [12] where the
claimant sued its ex-employee Erlich for sharing
copyrighted works such as sacred writings of
the Church on the Internet. Also, the claimant
sued one of the famous service providers in the
US, Netcom through which Erlich connected
to the net. The claimant considered that the ISP
was liable for direct, vicarious, and contributory
copyright infringements. Firstly, the court was
not persuaded about direct infringement, because
the storage and the transfer of data is a key part of
any ISP service and the accidental copying which

intriguing case was Religious

Netcom  On-Line

frequently occurs in that service is unlikely to be
examined as illegal copying. Secondly, regarding
vicarious infringement, the court concluded that
Netcom had not taken any financial benefits
from an illegal activity because it operated on
fixed costs. However, relating to contributory
infringement the court found that the ISP was
liable for that. Here the main question was
whether the ISP had considerable involvement
in infringing activity. In sum, the court argued
that as the ISP allowed to distribute infringing
works publicly and did not do anything to stop it
could amount to the substantial participation in
copyright infringement [12].

In the 1990s some would claim that ISPs
had some covert interests in online copyright
infringement for the reason that uploading or
downloading copyright works could attract more
users on their platforms. They also argued that
compared to authors, ISPs were well positioned
in monitoring the infringing activities of their
users [10]. However, it should be mentioned
that more sanctions or more restrictions for ISPs
may threaten the autonomy of ISP’s operation.
Moreover, strict responsibility for digital piracy
may reduce the efficiency of the Internet which
depends crucially on the process of online
providers. According to Jennifer Bretan, to
provide freedom to operate online providers
should be given liability exceptions, if not
they may lose the stimulus to develop the net
technologies [13].

Twentieth Century Fox Film Corp v Newzbin
Ltd

One of the latest and significant cases was
the Newzbin where a defendant was a Usenet
indexing and file-sharing service which allowed
its subscribers to search and download illicit
copyright materials, in particular movies. It was
admitted that one may download content so
easily and fast by using the Usenet with Newzbin
[14]. Some movie industries (claimants) sued
the Newzbin by accusing of providing a facility
for users to search for some illegal copies of
movies and obtain access to these movies. To use
Newzbin'’s service, its subscribers needed to pay
fees. The service was accessible for its members
and premium members who could download
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the movies from files through Newzbin. And the
Newzbin attempted to persuade others that its
usenet was merely the same as Google. It is clear
to say that the service’s subscribers involved in
direct infringement as they were downloading
unlawful copies of movies on usenet. But what is
theroleof Newzbininthiscopyrightinfringement?
For this question, the claimants claimed that the
service has done three following wrongdoings
concerning copyright infringement: First, the
service authorized its subscribers” illegal actions;
second, it stimulated or supported the infringing
activities of its members; third, it communicated
the copyright holders” content to the public, in
particular, the users. Having analyzed these three
wrongdoings a judge supposed that regarding
the issue of authorization, it is plausible to say
that a subscriber could understand from the
defendant’s operations that the defendant had the
authority to allow its subscribers to do whatever
they want, actually to copy some movies on
Newzbin service [15].

In fact, most members could download the
movies which divided into sub-category by
reference not only to the title of specific movies but
also genres; turning to the second infringement
the judge had no doubt the defendant indeed
involved in secondary infringement as it aimed to
violate copyrighted materials; And in relation to
communicating to the public, the judge claimed
that the defendant was a primary infringer
because its service not simply provided a link to
content, but also it “has intervened in a highly
material way to make the claimants’ films are
available to its users, providing a sophisticated
system for downloading all the fragments of
particular films’. Besides, the defendant knew
all consequences of its infringing actions. Finally,
the court held a decision that the Newzbin was
liable for direct and indirect infringement [16].
Despite the defeat of Newzbin another a website
‘Newzbin2’ appeared at the same online location
where the previous one operated before. However,
this time Newzbin2 operated in a different state.
Then the claimants decided to struggle against it
via ISP to block a website by relying on section
97A Copyright, Design and Patents Act (CDPA).
In fact, they demanded the British Telecom in the
UK to completely block Newzbin2 [2].

It must be recognized that at the outset of
the Internet development, ISPs, particularly
in the US soil went through a difficult period
because of copyright infringement committed by
subscribers on their platforms. In this regard, it is
evident that some courts with alack of knowledge
were bewildered when they face a secondary
infringement. As stated above each time the
courts attempted to create some approaches
like vicarious and contributory liabilities for the
regulation of ISP’s responsibility.

Liability rules and exceptions of ISPs in the
US, EU, and China

The United States

It should be admitted that compared with
Congress the courts have taken a key role
in examining the development of secondary
liability in the US [17, 476 p]. The previous
legal acts such as the 1909 Copyright act did
not mention secondary liability at all, whereas
the 1976 Copyright act considered it with fewer
details. Some experts claimed that the act even
though recognized indirect infringers, left the
details of indirect infringement to the courts [3,
20 p]. Later the courts have created some notions
of secondary liability such as vicarious liability
and contributory liability relying on tort law.

As mentioned above to ensure ISP’s freedom to
function or to support the development of Internet
technology the UShas adopted specific provisions
named «safe harbor». As a rule, the safe harbor
provision is aimed at giving legal motivations for
ISPs to work together with copyright owners for
a purpose of combatting copyright infringement
as well as minimizing some restrictions against
ISPs [18, 460 p]. Regarding to these provisions,
online service providers can be excluded from
some responsibilities for digital piracy.

Today the US has its own legal framework,
the Digital Millennium Copyright Act (DMCA)
which intends to limit the liability of ISPs.
According to Section 512 of DMCA, ISPs must
meet four requirements such as “conduit”,
“caching”, “hosting” “information location tools”
to be exempted from indirect infringement. First,
to fulfill the “conduit” category the ISP must not
start the access first; the entire process must be
automatic to avoid the selection of the content;
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moreover, users must not be chosen by the ISP.
Second, in terms of the “caching” category, the
content is made online accessible by a third party
should be transmitted to another party, and
stored automatically without any changes. Third,
the “host” category means that the ISP must
operate as storage in which any users can upload
their contents [19]. The elements of this category
are following: the ISP does not know that the
content on the service is illegal; the ISPs must
follow the “notice-and-takedown” system which
means once they are notified about infringing
action they must take measures to block or stop
the material.

The European Union

Similar to the US regulation about secondary
the EU has its appropriate
directives such as the EU Copyright Directive
[20] and the European Union Directive 2000/31/
EC on electronic commerce [21]. Pursuant to the

infringement,

former directive, it states “Member countries
should secure that a copyright holder can sue
online providers if their services are used by a
third party to infringe copyright materials”. But
the directives do not provide specific rules on the
injunction relief against service providers instead
each member states have its conditions and
models on the regulation of indirect infringement
[3, 23 p].

For example, in Germany, it could be claimed
that local courts usually rely on general tort
law and case laws when they deal with indirect
infringement. For instance, Articles 1004 and 803
of the German Civil Code regulate secondary
infringement when a joint infringer induces
or contributes to the illegal activity. And the
court often examines whether the defendant
has knowledge of illegal activity; whether the
defendant has caused the damage and so on [3,
24 p].

In TItaly, there are no direct provisions or
clauses concerning indirect infringement, instead,
local Italian courts count on either vicarious
liability or the main principles of civil liability.
According to the Italian Civil Code, which states
that “a person must compensate injuries if he
or she causes unreasonable damages to another
person” or “if there are several persons who are

infringing others’ rights, they are likely to be joint
infringers” [3, 28 p].

In terms of limiting ISP’s liability, it could
be argued that “safe harbor” provisions for ISP
in the EU is slightly different from the US legal
approach. For example, the Electronic Commerce
Directive (E-commerce Directive) does not only
focus on the liability of ISP but also it covers
defamation, fake advertising, trademark, and
other issues on e-commerce [21, 5 p]. Moreover,
there are three exemption conditions for ISPs
such as “mere conduit”, “caching”, “host” but
there are no information location tools like
hyperlinks. Another feature of European safe
harbor for ISP is that there is no a notice-and-
takedown system because it is believed that it
may cause a threat to the freedom of expression
and other human rights values. But it would be
wrong that the system does not exist at all in the
EU, because some member states already have a
certain notice-and-takedown procedure [3, 37 p].

It is noteworthy that E-commerce Directive
holds some basic principles concerning ISP’s
liability, for example, the Member states are not
allowed to force the ISP to monitor the information
on their service; the Member states should secure
that the ISP has to reveal the identification
of subscribers who are constantly infringing
when relevant competent agencies require it;
injunctions with regard to the termination of the
Internet access can be ordered by only special
agencies or courts.

China

It could be argued that even though the
articles of the Chinese Copyright Act have some
rules concerning copyright infringement, there
are no specific rules which regulate secondary
infringement. So similar to some European
states, the Chinese courts usually rely on the
basic principles of tort law when they deal
with indirect infringement committed by ISPs.
Regarding digital piracy, the Supreme Court
of China has made clear that whether the ISP
triggers copyright violation or involves in the
illegal acts committed by others, the ISP will be
assessed as a co-infringer or share liability with
others who are directly infringing copyright [3,
31 p]. Also, Article 36 of China Tort law states that
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the victim of illegal actions is obliged to notify
the ISP to disconnect or block the infringer’s
site. If the ISP fails to take any measures, it is
likely to be jointly responsible for any damages.
So, it is worth mentioning that the Chinese
courts often examine indirect infringement by
observing whether the ISP is aware of copyright
infringement or whether it meets adequate duty
of care to stop infringing actions [3, 32 p].

It should be mentioned that before the
adoption of the Internet Regulation in 2006 there
used to be more and more difficult cases in which
the courts had troubles in resolving copyright
infringement on the Internet. Some tend to say
that the above act mostly relied on the DMCA
and the Directive on e-commerce as it had some
similar safe harbor provisions. However, there
are some own features concerning the Chinese
safe harbor for the ISP, for example, it is not
important whether the information transported
is going to be stored a long time; The ISPs in
China are not obliged to delete the illegal content
on their service even they are aware of unlawful
actions, while the DMCA and the Directive on
e-commerce usually require to remove it [3, 43 p].

The Internet Regulation appears to have a
notice-and-takedown procedure which quite
similar to DMCA 512. The procedure covers not
only the liability of ISPs but also clarifies how the
notice and counter-notice contents are going to
be applied [3, 39 p].

However, it has been argued that the
Chinese Internet Regulation does not have a
key rule which asks the ISPs to control content
or information which is stored or transmitted in
their networks, in other words, there is no general
monitoring liability. Therefore, it may result in
some misunderstandings or misinterpretations
among courts when they deal with copyright
infringement [3, 42 p].

Even though that liability exceptions have
been harmonized at some level in the above
jurisdictions, there are still certain differences
in regulation. For example, in the US local
courts have relied on case law; in EU various
rules are applied to the regulation of secondary
infringement; while in China courts usually
use joint infringement theory when they hold

a decision. Moreover, the US and China have
applied notice-and-takedown procedures as a
part of safe harbor provision, whereas in the EU
each member states developed their own rules [3,
p 10].

It is noticeable to say that when the DMCA
first adopted in the US, the EU and China
took their versions of the safe harbor for ISP’s
responsibility. Although there are differences
between these states’ safe harbor rules, one can
find out that the main aim of these rules is to
encourage the ISP’s freedom to operate and foster
the Internet technologies. As discussed above, to
take advantages of liability exemptions, the ISPs
at least need to follow some general rules. First,
ISPs must not know about infringing activity on
their networks, or even they are aware of that
they have to immediately remove the infringing
material; second, the ISPs should not take any
economic benefits from infringing actions; and
third, while they face some infringers who are
constantly violating others copyright, some
measures have to be taken to cease them.

Conclusion. To sum up, it is plausible to
say that ISPs are playing an essential role in
the information society by providing a service
in which any Internet users can access, upload
and download information or communicate
with each other. However, this sort of popularity
of ISPs has led to a legal issue like online
copyright infringement, because some Internet
users share or download copyrighted materials
without permission. At the outset of the Internet
technologies, ISPs used to be liable for indirect
infringement committed by their users. Liability
exemptions or “safe harbor” rules have been
adopted by some states such as the US, EU,
and China so as to provide ISP’s freedom to
function and the whole of Internet development.
Therefore, some tend to say that there is a balance
or harmony in the regulation of ISPs in the above
states. Nevertheless, as it has been analyzed
above, liability exemption rules are different
in each state and courts still apply the rules
differently due to the law on their legal system.
Thus, ISPs may face legal problems when they
function in these jurisdictions. Moreover, in terms
of ISP’s liability for the Internet piracy, some
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courts” decisions may cause obstacles for service
providers to operate freely on the Internet.

It could be argued that ISPs are not
responsible for indirect infringement committed
by Internet users on their platforms if they obey
“safe harbor” provisions according to the laws
of the US, EU, and China. After examining the
current regulation of ISPs in selected states, the
article offers following recommendations: first,

the Chinese service providers alike the US and
EU counterparts should monitor copyrighted
materials which uploaded or stored on their
platforms; second, to prevent liability, ISPs
should cease any inducement or encouragement
actions to infringe copyrighted content because
the courts in the US, EU, and China usually
consider whether ISPs are promoting the illegal
actions of Internet users on their platforms.

References

1. Murray A. Information Technology Law. 3rd edn. - Oxford, OUP, 2016. - 16 p.

2. Stokes S., Digital Copyright: Law and Practice. — Oxford, Bloomsbury Publishing, 2019. — 16 p.

3. Wang J. Regulating Hosting ISPs’” Responsibilities for Copyright Infringement: The Freedom to Operate in
the US, EU and China. - Singapore, Springer, 2018. - 15 p.

4. Dinwoddie G. Secondary Liability of Internet Service Providers. -Cham, Springer, 2017. - 4 p.

5. Kahandawaarachchi T. Liability of internet service providers for third party online copyright infringement:
A study of the US and Indian Laws // Journal of Intellectual Property Rights. —2007. - Vol. 12. - P. 554
6. Christensson Per. ISP Definition (TechTerms). [Electronic resource] - URL: https://techterms.com/definition/

isp (aara ooparenns: 02.07.2020)

7. Choose an internet service provider for business. [Electronic resource] - URL: https://www.nibusinessinfo.

co.uk/content/different-types-internet-service-providers (Jara obpamennt: 10.07.2020)

8.Thomas H. The Evolution and Decentralization of Secondary Liability for Infringements of Copyrighted
Protected Works: Part 1, 28 European Intellectual Property Review 617, 2006.

9. Playboy Enterprises Inc v Frena, 839 F Supp 1552. [Electronic resource] - URL: https://law.justia.com/cases/
federal/district-courts/FSupp/839/1552/1444305/ (aaTta obpamenns: 07.07.2020)

10. Kostyu ]J. Copyright Infringement on Internet: Determining the Liability of Internet Service Providers.
Catholic University Law Review. — 1999. — V.48. - No 4. - P. 1250.

11. Sega Enterprises Ltd v Maphia, 948 F Supp 923, 932. [Electronic resource] - URL: https://law.justia.com/
cases/federal/district-courts/FSupp/857/679/2008853/ (aara obparuenyt: 05.07.2020)

12. Religious Technology Center v Netcom, 907 F Supp 1361. [Electronic resource] - URL: https://law.justia.
com/cases/federal/district-courts/FSupp/907/1361/2249916/ (aarta obpamenms: 04.07.2020)

13. Bretan ]. Harboring Doubts about the efficacy of 512 immunity under DMCA, Berkley Technol Law. —

2003. - V.18. - P. 43.

14. Maxwell A. ‘"MPAA Threatens World’s Premier Usenet Indexer” (Torrentfreak, 28 May 2008). [Electronic
resource] - URL: https://torrentfreak.com/mpaa-threatens-worlds-premier-usenet-indexer-080528/ (aata o6pa-

menust: 11.07.2020)

15. Twentieth Century Fox Film Corp v Newzbin Ltd [2010] EWHC 608 (Ch). [Electronic resource] - URL:
https://www.twobirds.com/en/news/articles/2012/twentieth-century-fox (aara ooparmennst: 11.07.2020)

16. Guadamuz A. Usenet filesharing defeated in court (TechoLlama, 30 March 2010). [Electronic resource] -

URL: https://www.technollama.co.uk/usenet-filesharing-defeated-in-court (aata obparjenns: 09.07.2020)
17. Cohen J.E. and et al. Copyright in a Global Information Economy. -3rd edn, Aspen Publisher, 2010. - 476 p.
18. Eivazi K. Is termination of Internet users’ accounts by an ISP a proportionate response to copyright

infringement? // Computer Law and Security Review. —2012. — V. 28. — P. 460.

19. Digital Millennium Copyright Act 1998 sec 512. [Electronic resource] - URL: https://www.copyright.gov/

legislation/dmca.pdf (aaTa obparrenns: 12.07.2020)

BECTHVIK Espasuiickozo nayuonarvrozo yrusepcumema umeru /1.H. Tymuaesa. Cepus Ilpaso

BULLETIN of L.N. Gumilyov Eurasian National University. Law Series

Ne 4(133)/2020 29



Digital piracy: Responsibility issues of Internet service providers

20. Directive 2001/29 on the harmonization of certain aspects of copyright and related rights in the
information society [2001] OJ L167/10. [Electronic resource] - URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A32001L0029 (aata obparmenus: 14.07.2020)

21. Directive 2000/31 on certain legal aspects of information society services, in particular electronic
commerce, in the Internet Market [2000] L178/1. [Electronic resource] - URL: https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX%3A32000L0031 (aaTa obparmenmt: 15.07.2020)

22. Lodder A., Meulen N. Evaluation of the Role of Access Providers of Dutch Pirate Bay Case Law and
introducing principles on directness, effectiveness, costs, relevance, and time, J.Intell // Prop.Info Tech. and Elec.
Com. L.-2013.-V.4.-P.5.

A K. Aponos
Yrusepcumem Kas['FOY um. M.C. Hapuxbaesa, Vncmumym ynpasierusl
Axademuu zocydapcmeetitozo ynpasrenus npu Ipesuderme PK, Hyp-Cyaman, Kasaxcman

IIndpoBoe nupaTCTBO: BONPOCH OTBETCTBEHHOCTU MHTEPHET-IIPOBaligepoB

AnnoTanmus. VuTepHeT-TipoBarijeps (ISP) akTmsHO mocemaloT Hare MHPOPMaIIMIOHHOe ODIeCTBO, I10-
CKOABKY UX OLIeHMBAIOT KaK IIpUBpaTHUKOB VHnTepHeTa. pyrnmMu cA0BaMy, OHM SBASIOTCS BasKHEMIIINM TeXHO-
AOTMYECKNM MHCTPYMEHTOM, oDecIieunBalonumM Aoctyi K Viarepuery. OcHoBHas (PpyHKITUA UHTepHET-TIpOBaii-
Aepa 3aKAI0uaeTcs B Ilepejade KOHTEHTa AU MaTepuala yepes ero cepBIC, HO B II0CAe/Hee BpeMsI TaKOro poJa
pyHKIMM OBLAM B CAOKHOI CUTYaITUU 13-32 HEKOTOPLIX I0pUAMdecKux mpodaemM. He ToapKo 0O111eCTBEHHOCTS,
HO 1 TIpaBoobaajaTean Hadaau TpeOOBaTh, YTOOBI MHTepPHET-IIPOBaiigephl OTCAEXKIBAAU KOHTEHT, Ilepe/aBa-
eMblil B VInTepHerT, 110 NpuynHe TOro, YT0 HeKOTOphle I10Ab30BaTeAl HapyIlalOT aBTOPCKIUe IIpaBa Ha caliTax
UHTepHeT-TIpoBaiidepos. Takum oOpa3zoM, 9TO MPUBOAUT K I0OPUANYECKOMY BOIIPOCY O TOM, HECYyT AM UHTep-
HeT-TIpoBaligephl OTBETCTBEHHOCTD 3a MHTEPHET-TIMPATCTBO, IIPOUCXOAsIIiee Ha 1X BeD-caiitax. Lleabio gaHHOI
CTaTbU SABASETCS M3YyUeHMe OTBeTCTBEHHOCTU MHTepPHeT-IpOBaiigepoB 3a IMQppPoBoe MUPaTCTBO UX M0Ab30Ba-
Teaeit. HopnaHa 9TOI CTaTby COCTOUT B TOM, UTOOBI ITPEAAOXKNUTL HEKOTOPbIe PEKOMEHAALINMN TI0 YAYUIIIeHUIO
IT010>KeHNUIT MHTEePHeT-TIPOBaliJepoB O Oe30ITacHLIX TaBaHAX (safe harbor) myTem cpaBHeHMS IOPUCAMKITNIL He-
koTOpbIX cTpal, Takux Kak CIIIA, Kurait u crpanst EC. YToObI OTBETUTDH Ha BBRIIIEYIIOMSHYTBIA BOIIPOC, aBTOP
B OCHOBHOM OyJeT OIMpaTthcs Ha TaKue MeTOABI MCCAe0BaHMsl, KaK CPaBHUTEABHO-TIPaBOBOI, UCTOPUYECKUIA,
¢opmaapHO-TIpaBoBOIT U PpopmaabHO-a0rMdeckuit. [Ipearoaaraercs, uTo BO u3be’KaHMe OTBETCTBEHHOCTU 3a
HapyIlleHle aBTOPCKOTO IIpaBa MHTePHEeT-TIPOBalijephl He A40AXHBI IOOIIPAThH AeMCTBMS M0Ab30BaTedein Vn-
TepHeTa Ha csoux naatdopmax. boaee Toro, kuraiickie MHTEpPHET-TIPOBaliAepPhl A0AXKHBEI BHUMATEABHO CAe-
AUTD 32 KOHTEHTOM, KOTOPBIM AeAATCA UAU MyOAMKYIOT TOATINCINKY B IHTepHeTe.

Karouesnbie caosa: nnrepuet-tiposaiigep (ISP), asTopckoe mpaso, nHTepHeT, BTOPOCTEeIIeHHOe IIpaBoHapy-
IIIeH1e, HapyllleHue aBTOPCKOro IIpasa, 1104b30BaTeab, Oe3oracHas TaBaHb.

A K. Aponos
M.C. Hapixbaes amuvirdazot KasI'KOY Yuusepcumemi, Kasaxcmarn Pecnyoiuxacor ITpesudermirin, xanvindazol
Memaexemmik Oackapy akademuscvl, backapy uncmumymol, Hyp-Cyaman, Kasaxcman

CaHAbBIK KapaKIIbLABIK: VIHTepHeT-TIpOoBarigepaepail JKayankepuriaik Maceaeaepi

Annorams. VInTepHeT cakuiblaapbl peTiHAe OaradaHaThlH MHTepHeT-TipoBaligepaep (ISP) kasipri can-
ABIK TEXHOAOTHUs JaMbIFaH 3aMaHHBIH OelceHAi KaThICyIIbLAaphl 00AbII Tabnlaadbl. backa cesOeH aifTcak,
O/ap MHTePHeTKe KO/ alllyAbl KaMTaMachl3 eTeTiH MaHbI3AbI TEXHOAOTUSIABIK Kypaa peTiHae Oeariai. VnTep-
HeT-IIpoBaligepAepAiH Herisri KpI3MeTi OOABII 9pTYpAi CaHABIK aKlapaTTapAbl HeMece MaTepualjapAbl €3
CepBUCiHEH OTKi3y >KaraAbl. AJalija, COHFBI yaKbITTa MHTepHeT-IIpoBaligepaepAis OyA KbI3MeTiHe KaTbLICThI
OipkaTap KYKBIKTHIK Maceselep KaAbIITacThl. VIHTepHeT-TIpoBalijepaepAi caifTTapeiHAa Keibip maiijada-
HYIIIBLAAP aBTOPABIK KYKBIKTEI Oy3y ceOeOiHe GaitaaHBICTHI TeK aBTOpAap FaHa eMec, COHbIMEH KaTap, >KaAIlbl
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A.K. Aronov

KOFaM OKiagepi MHTepHeT apKBLABI TapaJaThlH aKIapaTTapabl KaTaH OakKbplaayabl Tadam eTyae. bya es3 xese-
ringe «/IHTepHeT-TIpOBalijepaep o3 BeO-calfTTaphiHAa HeMece IAaT(popMalapblHAa OPBIH aafaH UMHTEpPHET
KapaKIIBLABIK YIIiH >KayallThl Ma?» AereH KYKBIKTHIK MaceAeHi TyFeI3Abl. bya MakasaHblH MakcaThbl — UHTep-
HeT-TIpoBaligepAepAiH ©3 maligalaHylIbldaphIMeH >KacaAfaH MHTePHeT KapaKIIbIABIK YIMiH KayalTbLALIFbIH
seprrey. Maxaaansy sxaHambLaaeirel — AKII, EO sxene Kpitail 3aHHaMaAapbIH CaABICTHIPY SKOABIMEH KayiIcis
aiaak (safe harbor) Typaasr unTepHeT-TIpOBaliepAePAiH KarAaibIH KaKCapTy TypaAbl YCBIHBICTaPABI €HTi3y.
JKorapriga ataaraH cypakka kayan Oepy YIMTiH Makada aBTOPBI CaABICTHIPMAaABI-KYKBIKTBIK, Tapuxu, pop-
MaAbABI-KYKBIKTHIK >KoHe (POpMaabAbl-A0TUKAABIK, dJicTepal MalijadaHaAbl. ABTOPABIK KYKBIKOY3YIITBLABIK
YIIiH JKayanTHIABIKTBIH ald4bIH ady MaKcaThlHAa MHTepHeT-IIpoBaligepAep UHTepHeT IaligalaHylbldapAbIH 03
rnaatgpopmMasapbIiHAAFsl 3aHCHI3 9peKeTTepiH KoadaMaysl Tuic. COHbBIMeH KaTap, MakKada aBTOPbI KbITallABIK H-
TepHeT-IpoBaiijepAepAiH MHTepHeT MaligalaHylllbldapMeH 0eiceTiH HeMece >XapuslaHaThIH aKIapaTTapabl
MYKUAT OaKplaay Ka’KeTTiri Typaabl yCIHBICTapABI €HTizea.

Tyiiina cesaep: Vareprer-mposaiigep (ISP), aBTOpABIK KYKBIK, MHT€PHET, KOCaAKBI KYKBIKOY3YIIBLABIK, aB-
TOPABIK, KYKBIKOY3YIITBLABIK, TTaliJaAaHyIIIb], Kayilcis ariaax.
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Kipicne. Kasakcran Pecriyoankacer Kprambr-

M.T. bantanos

Kasaxcran Pecriybankacer ki icrep MuHucTpairining
M. EcboaaToB arbiHAarel AamaTel akageMusicel, Aamatsl, Kazakcran
(E-mail: maga.bapanov@mail.ru)

beariai Oip KblAMBICTBIK KYKBIK OY3YyIIBIABIK YIIiH KO34eATeH
’Ka3adaH repi HerypAabIM JKeHia jKa3a TaralibIHAay JKOHiHJeri
HOpPMaHBIH 0acka HOpMaJapMeH OaceKeAecTik Maceaeaepi

Annorarmsa. Maxarada xasa mazaiivinoay oapuvicornoazer Kasaxcman Pecnybauxacor Koia-
MbIColk KodeKcitde Kopceniazet KbAMbICHIbIK KayanmulAblk ne XKasaol ayblpAamanbvii
KaHe KeHirdememin MaH-KatAapdol KOAJAHY Ke3iHdezi HopMarap 0acekeAecmizi, COHbIMeEH Ka-
map, 0eAziAl 0ip KHIAMbICTIbIK KYKblK OY3YUbIAbIK ViLii Ke30eAzet Ka3aoai 20pi HezypAbim
KeHiA 5Kasa mazauvinoay xKemirdezi HOpmarbvir, 0ACKA HOpMANAPMeH DacekerecniK MacereAepi
KapacmvlpoiAadvl.

Maxara asxmaimazan KHIAMOIC YULIH KA3a mAazaiiviioay HOpMacel Mer 0eAziAl 0ip Kykbvik
OY3ymoIAblK Yulin Ke3deAzer XKasaoar 20pi HeeypAviM memeH XKasa mazailbiioay HopMach
apacorioa, KulAMvicmapdvly, KAumaraHyol, KoIAMbICIAPOAzLl KAYinmir, Kaumaranyovl Mmem
Kasaxcman Pecnybauxacor Kviamvicmuix odekcinity 55-0a6viida kesderzert HOpMA apacoli-
0a myvindaiimoti Oacexerecmikmi uieuly macererepine apraradol. Jemex, maxarada apHativt
Kate epexuie Hopmarap Oacexerecmizi capanmaradvt. Corvimen Kamap, asmopmer amarear
Mmacereni wewy yuiin Kasaxeman Pecnyoiuixacvr Kviamviemuix xodexcinin, keil danmapuvina
MOAVIKIMVIPYAAP MeH e3zepicmep eHzi3iAY Kax)emmiiizi YColHoIAadbl.

Maxaranoiry maxcamvl xasa mazaitvinday oapoicvinda Kasaxemarn Pecnyoauiacer Koiambi-
cmoik Kodekcitin, 55 xare 56, 59 — danmapuvinda beximirzer HOpMAAAP apacviHdazol Oacexeie-
cmixmi caparay 60Avin madboviAadol.

Maxaranvir 20icmeMeAix Hezi3iH KYUCAIATK, A0ZUKAAVIK-3aHObIK, MAPUXU KaHe HAKTOI-IAeY-
MeMMIK CUSKIMDL KAANDL ZLIABIMU KaHe apHaiivl OiAim adicmepi Kypaidol.

Tyiin cesaep: xasa, xasa mazaivinday, HopMaAap Oacexerectizi, HEZYPAbIM KeHiA Kasa
MazaiotHoay, KuIAMbICHIbK KYKbIK OV3YULLIAGIK, ASKMAAMAZAH KHIAMbIC, KblAMbICHApOblt,
KAUMararyuvi.

DOI: https://doi.org/10.32523/2616-6844-2020-133-4-33-41
Tycri: 01.10.20 / XKapusnansimra pykear etinui: 23.11.20

Myngait epexeaepai KoagaHy MoaH-Kali-

CTHIK, KOJeKCiHiH 55-0aObHAa Ke3JeAreH HOpMa
KOAJaHBIC DaphIChIHAA >Kasa TaraliblHAQy Typa-
ABl ©3Te ge HOopMaJapMeH Oacekere TycCyi MyM-
kiH. Kasaxkcran Pecry6amkacsr KplLaMBICTBIK
KOJeKciHiH 55-0abbiHAa KapacThIpblAFaH epeske
OoripiHIa KBLAMBICTBIK KOAEKCTiH CaHKIIMsAa-
pBIHAA KO34eATeH JKa3ajaH I'opi HEFY PABIM JKeHia
’Kasa TarailbIHAQy MYMKIiHAiTi kazaHblH Andde-
PEeHIINSCH MeH JapadaHAblpy Taciagepinin Oipi
00.4bIII TAOBLAAADL.

AapABIH epekileairiveH 0aliAaHBICTBI, OAapPAbIH
Ma3MVHBI >KaAIlbl HeTizdepre KaparaHga Oacka-
I1a >Kas3a TaraliblHAay TOpPTiOiH KepceTyse MaKa-
Ja TaKbIPBIOBI ©3eKTi O0ABIIT TaOblAa bl
Maxkasa oO0beKkTici 00ABIIT KYKBIK KOAAAHY
ToXKipnOeciH peTTeyeri KbLAMBICTBIK-KYKBIKTaFbI
OipHellle HOpMaJAapABIH KbIAMBICTBIK-KYKBIKTBIK
KaTbIHACBI TaObldaabl. Aa MaKaAaHbIH HBICAHBI
— Kasakcran PecniyOamkacer KplAMBICTBIK KO-
AeKciHiH HopMaaapbl, KplAMBICTBIK KOAEKCTiH
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Beazini 01p KblAMbICHIVIK KYKLIK OY3YUDIALIK VIR KO30eAZeH. .

JKaamnpr >xene Epexite OeaimaepiHgeri KblAMbI-
CTBIK-KYKBIKTBIK HOpMaJap O9ceKeAecTiri.

MaxkazaaHbIH MaKcaTbl 00AbIT KhIAMBICTBIK
Kogekcrig Epekie OeaiMiHAe KapacThIpblAfaH
KaHAail Aa Oip KBLAMBICTBIK KYKBIK OY3YIIBIABIK
YIIiH Ke34eAreH >KasajaH Iepi HeFypAbIM >KeHia
’Kasa TaraliblHAay >KOHiHAeTi HOpMaHBIH 03Te Ae
HOpMaJapMeH OacekeaecTiri TabbLAaABL.

JKorapriga kepceTiareH MaKcaTKa K04 >KeTKi-
3y YIIiH aA4bIMBI3¥a MBIHaJall MiHAeTTEp KOs-
MBI3:

- 6eariai Oip KBIAMBICTBIK, KYKBIK OY3YIITBLABIK
YIIiH Ke34eAreH >Ka3ajaH Topi HeFYPABIM >KeHia
’Kasa TaraiibIHAay JKOHiHAeTi HOpMa MeH asKTal-
MaraH KBLAMBIC VIIIiH >Ka3a TaraliblHAAy >KOHiH-
Aeri HopMa apacblHAa¥Fbl OaceKeAecTiKTi capasay;

- Oeariai Oip KBIAMBICTBIK, KYKBIK OY3YIITBLABIK
YIIiH Ke34eAreH >KasajaH Iepi HeFypAbIM >KeHia
>Ka3a TarallbIHAAY >KOHiHAeTi HopMa MeH KblAMBI-
CTapAblH KaliTadaHybl, KbLAMBICTapPABIH KayiIlTi
KaliTaZaHybl KesiHAe >Kasa TaraliblHAay >KOHiH-
AeTi HopMa apacbIHAAFbI O9CceKeAeCTiKTi Taaaay.

ATaaraH TaKBIPBIITH >Kady OapbIChlHAAQ Ke-
Aecigeil 3epTTey agicTepi KOAJaHbBLAAABL: KYIi-
eailiKk, AOTUKaABIK-3aHABIK,

TapuXM  >KoHe

HaKTbI-9A€yMETTiK CMSAKTBI >KaAIlbl FBIABIMU
>KoHe apHalibl 6iaiM aicTepi.
Harmxeaep/raakpiaay. Aara
MiHJeTKe covikec, eH aaapimeH, Kasakcran Pe-
cny0amkacel KplAMBICTBIK KOJeKCiHiH 55 >koHe

56-OanTapriHAa Ke3JeATeH HOpMajdap apachlH-

KOUBbLAFaH

Aarpl OacekeaecTikTi Kapacteipaiibik. KP Kpra-
MBICTHIK KOAEKCiHiH 56-0aObiHaa asikTaaMaraH
KBLAMBIC YIINH >Kasa TaraliblHAQy HOpMachl Ka-
pacteipblaraH. Jemek, Oya HOpMa KbLAMBIC aKbl-
PhIHa AeJiiH JKeTIIereH Ke34eri JKas3a TaraliblHaay
epesxeaepin Oekireai.

bya xarpaaiiga >xasa TaraiibIHAayABIH apHaibl
epexxesepin OekiTy KaKeTTidiri KplLAMBICTBIK
Kogekcriy Epekie GeaiMi OamnTapbIHBIH CaHK-
nmusdapel OCbl Oaml aschlHAA KapacThIpblAFaH
asKTaAraH KbLAMBIC YIIH >Ka3adayAbl KapacThbl-
paTbIHABIKTaH >KoHe KiH9AiHI KBLAMBICKA Jali-
BIHAAAFaHBI YIIIiH HeMece KbIAMBICKA OKTaAFaHBbI
YIIIiH >Ka3aJay epeKileikrepi eckepiaMereHAik-
TeH TybIHAAABI.

KblaMpIcTBI Kacay KeseHAepi >Kysere achl-
pBlAFaH ic-opekeTTiH KeAeMi OoIbIHINIA Ja,

HUFBIAABL iCKe achIpy JeHreii OolibplHIIA Ja
Oeaineai. CoHgBIKTaH OJdap KOraMJa KayilTidik
AeHrel1i OolipIHIIIa epeKilleseHei. bya, e3 kese-
rinjge, KpLAMBICKA JAaliblHAAAfaHbl YIIIiH Hemece
KBLAMBICKA OKTa/AFaHBbl YIIIiH >Ka3aHbl asKTalfaH
KBLAMBIC VIIIH >Ka3ara KaparaHja a3 KeaeM/e
TaralibIHAAyABl KO3AeNAl.

Ocrlaaririia,
56-0a0ObIH KOAJaHyFa Heris OOABINT KiHAAiHIH
KBIAMBICKA JAaMbIHAAAFAHBI HeMece KbIAMBICKA

KP KplAMBICTBIK KOAEKCiHIH

OKTa/AfraHbl TaOblaagpl. bya KakeTTi >Kafgaitgas
0e/eK COT KBIAMBICTBIH aKbIpPBIHa AeliiH JKeTrey
cebenTepin eckepy Kaxer. Ce6edi KP Kprambr-
CTBIK KOAEKCiHiH 56-0a0blHAa >Ka3aHbI >KeHiaje-
TyAiH HaKTbl HeTi3gepi KaAbIlITackaH, al aTalraH
HOpPMaHBl KOAJ4aHy COTTBIH MiHAeTi OOABIII Ta-
op1aaap1. bya KP KprLaMBICTEIK KOgeKciHiH 55-0a-
OBIMeH KapacTHIPBLAFaH JKoHe COT YIIIiH MiHAeTTi
CUIIaTKa e eMec HoOpMaJjaH aiiTapAbIKTal epek-
nre/eHeAi.

Kasakcran Pecrybamkacsl KpLAMBICTBIK KO-
AeKCiHiH 56-0a0bIHAa JKa3aHbIH €H SKOFapPFHI IIIeTi
OexiTiareH: KbIAMBICKA AAlibIHAAAFaHbI YIIIiH XXa-
3aHbIH Mep3imiH HeMece Meatiepin KP Korambl-
CTHIK, KoAeKcTiH Epexirte Geairinig tmicti 6abbIH-
Aa asiKTaAFaH KbLAMBIC YIIiH Ke34eATeH JKa3aHbIH
Heri3ri TypiHiH eH >Korapbl Mep3iMiHiH Hemece
MeAIIepiHiH >XapTHICBIHAH achIpyfa 00AMailAbL;
KBIAMBICKa OKTaAFaHBI YIIIiH >Ka3aHbIH Mep3iMiH
HeMece MeanlepiH KP KplaMBICTBIK KOAEKCTiH
Epekmre Geairiniy Ttmicti OaOblHAQ asKTaaraH
KBIAMBIC VIIIH KO3JeAreH >Ka3aHBIH HeTisTi
TYPiHiIH eH >KOfapbl Mep3iMiHiH Hemece MeA-
IIepiHiH TOPTTeH YIIiHeH acelpyfa 0OAMaliAbl
[1]. Aaaniaa, KP KplaMBICTBIK KOAEKCiHiH 24-0a-
OBIHBIH 2 >KoHe 4-OeaiKkTepiHe coiiKec, ayblp He-
Mece aca ayblp KbLAMBICKA AalbIHAAAFAHBI YIIIiH,
COH/AlI-aK,
AaAfaHbl YIIiH KbLAMBICTBIK >KayalTBhIABIK TYBIH-

TepPOPUCTIK KBIAMBICKA JAalibIH-

AAVITBIHBIH, COHBIMEH KaTap, aybIpABIFbI OpTalla
KBLAMBICKQ, ayblp HeMece aca ayblp KbLAMBICKA
OKTaAraHbl YIIiH, COHAAl-aK, TEPPOPUCTIK KbLA-
MBICKA OKTaAfaHbl YIIiH KBLAMBICTBIK >Kayall-
TBIABIK TYBIHAAVTBLIHBIH €CKepy KaKeT.
KemezeTke Toamarangapra ka3a TaralibIHAQY
OaprIcbiHAa OekiTiareH eH >Koraprbl mekrep Ka-
3akcraH Pecrrybamkacel KplaMBICTBIK KOAEKCiHIH
81-0a0BIHBIH epesKeAepiH ecerKke aja OTBIPHIIIL,
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M.T. bananos

OCbl TyJAFaJapra TaraliblHJayFa OOAaTblH €H
SKOFapFhl JKasajaH ecernreayi kepek. bisain oii-
BIMBI3IIIA, OYA >KaAIbl epeXke >KasdaHBI >KeHia-
AeTyAiH Ke3 KeAreH apHalibl epe’kKeciH KOAJaHy
OapbIcbIHAQ KoMeJeTKe TO/AMaraHJapra >Kasa
TaralibIHAayFa KaThICThI.

Kaszaxcran Pecriybamkacer KplaMBICTBIK, KO-
Aekci 56-0aObIHBIH epexkeaepi OONbIHINA >Ka3a
TaraifbIHAAy ayblpJAaTaThlH MoH-KailAapAblH 00-
ay-0oamaybiHa OaitaaHbicTl eMec. CeGebi oaap
56-0amTely 2, 3 >xoHe 4-OeaikTepiHae Ko3aeATeH
epexelepiHe KapaMacTaH ©3iHAIK ecerlke aAybl
’kartaapl. Kasakcran PecnyOamkacer Kprambr-
CTBIK KOJeKCiHiH 56-0a0biHAa aa, 52-0a0biHaa Aa
KP KbLAMBICTHIK KOAEKCI 56-0aObIHBIH 2-0041iTiH
KOJAJAHFaH >Kafdalda eH TOMEHTII IIIeKTeH TOMeH
’Ka3za TarallblHAay MYMKIHAIr TypaAabl alTblA-
MaraH. MyHgall 3aHHaMaABIK epekKeHiH 0oaMa-
yb1 KP KbpLAMBICTBIK KOgeKci 56-0a0bIHBIH 2-00.1i-
riH KOoAJaHFaH >Kafjarida Oarl CaHKITUSICBIHBIH
IIIeKTepiHeH IIBIFy MYMKIH eMecTiri kepcereai.

Kasakcran Pecniybaukacer Koraprer CoTbl-
HbIH KbLAMBICTBIK JKa3a TaraliblHAay TypaAbl Keli-
Oip Maceaeaepi Typaabl KayAbIChIHAA «AsKTaa-
MaraH KBIAMBIC VIIIiH >Ka3a TaraliblHAay Ke3iHae,
KK-Hnig 55-0a0BIHBIH eKiHIII JKoHe YIIiHIII 0eaik-
TepiHJe Ke3JeareH Herizgep OoaraH kesge, KK-
HiH 56-0abbiMeH OeariseHreH IekTepai Herisre
aJa OTBIPBIIL, >Ka3aHbIH HEFYPABIM KaTaH TYPiHiH
eH >KOFaprbl Mep3iMi MeH MeAIllepiHiH >KapThl-
CBIHAH, YIITeH eKiCiHeH >KoHe TOPTTeH YIIiHeH
eceriTereH >KeH» AeainreH [2]. Aa KplambIcTBIK
’Ka3a TaraiiblHAay TypaAbl HOpPMaTUBTIiK KayAblFa
tycinaipmege «KP KpLaMBICTBIK KOA€KCiHiH 55-0a-
OBIHa CAIIKeC, >KacaAblHFAaH KBIAMBICTBIK KYKBIK
OY3YIIBLABIK YIIiH coliKec OarlrieH OeKiTiAreH eH
TOMEHTI] IIIeKTeH TOMeH >Ka3a TaraliblHiay HeMe-
Ce KBIAMBICTBIK KYKBIK OY3YIIBIABIK CapalaHFaH
KbIAMBICTBIK KOAEKC OaOBIHBIH CaHKITUSICHIH-
Aa KapacTbIpblAMaraH HEFypAbIM >KeHid >Kasa
TaraliblHAay HeMece MiHAETTI peTiHAe KapacThl-
PBIAFaH KOCBIMIIA >Ka3aHbl KOAJaHOay KbIAMBI-
CTBHIK KYKBIK OY3YIIIBLABIKTEIH KOFaMFa KayilTiik
AdPE>KeCiH e4ayip a3aliTaThIH epeKIlle MaH-Kall-
Aap aHBIKTaAfaH Ke3/Je FaHa, COHBIMEH KaTap,
TONTBIK KBLAMBICTBIK KYKBIK OY3YIIBIABIKKA Ka-
TBICYIIIBI TOIITBHIH JKacaFaH ic-opeKeTTepiH aIlyra
OeceHe JKopJeMAeCcKeH Ke3je OPBIH adaAbl» Aell

Kopcetiaren [3]. Jemek, erep asKTaaMaraH Kbla-
MBIC VIIIiH TaraibiHAaAFaH kKaza KP KelAMBICTBIK
koJekci Epexite 6eaimMiHiH coiikec GamTapblHAa
KOpCeTiATeH CaHKUMAHBIH TOMEHIl IeKTepiHe
KaparaHaa >KeHia 0o4ca, oHAa 55-0aObIHBIH HOP-
MaJapblH ecKepe OTBIPBII, >Ka3a TaralibIHAal-
ABl, asarija Oy OallKa ciATeMeHiH >KacaAbIHy He
’KacaabplHOaybl Typaabl Oipae-0ip HOpMaTUBTIK
akrtige aviteiamarad. Mpicaabl, KP KblaMbICTBIK
KOAeKciHiH 192-6abb1 3-Oeairinig 4-Tapmakia-
CBIHAA KO3JeATeH TYPFBIH, KbI3METTIiK, OHAIpicTiK
yli->Kalira He KOJIMara 3aHChI3 KipyMeH >KacaaraH
KapakIIbIABIKKAa AalibIHAAAY VIIiH >Kasa aATbl
KbIAJaH acTaM Mep3iMre TaraibIHAaAybl MYMKiH
eMec, aa asgKTaaraH OyA KbLAMBIC YIITiH >Ka3aHBbIH
€H TOMEeHTi Mep3iMi JKeTi JKblA.

bya KBLAMBICTBIK TaXipubOede >Kasza Taraii-
bIHAQYy OapBICBIHAA Kada MOAIepiH ecenreyje
Oipa3 KUBIHABIKTap TyAbIpaAbl, coa cebenTi Ka-
3akcraH Pecrrybamkacel KplaMBICTBIK KOAEKCiHIH
55-0abpIHAa OekiTiareH MaH->Kalldap OPBIH aAfaH
Ke3e OChbl OallKa ciaTeMe >Kacay Kepek Jell ecell-
terimis. CoHbIMeH Katap, coa ceberrti Kasakcran
Pecniy6amkacel KpLAMBICTBIK KOAeKCiHiH 55-0a-
ObIHa 8-004iKTi KOCYyAbl YCHIHAMBI3:

«8. Ocvl banmoir, exinuLi Hemece Yuliruii 00AIK-
mepitde KepcemirzeH MaH-Katrap 00A2an Ke3de, 0cbl
Kodexcmir 55-0a0vita ciameme Kacara omvipoin,
Ka3a MmazaibiHoarybl Kepek».

Kasakcran Pecrybamkacsl KpLAMBICTBIK KO-
Aexci 52-0a0bIHbIH 2-004iriHAe CAaHKIVISTHBIH €H
TOMEHT] IIeKTepiHeH IILIFy Heridaepi OOABIII TeK
kaHa Kaszaxcran Pecriybamkacer KplaMBICTBIK
KOJeKciHiH 55-0a0biHAa Ke3aeAreH MaH-Kalllap
TaOblaagpl. KplaMbIcKa galiblHAAAFaHBL YIOiH
’Kasa TaraliblHAay OapBICBIHAA CaHKIVSHBIH €H
TOMEHII IIIeKTepiHeH IILIFy (epeKille MoH-XKall-
Jap OpBIH aAMa¥raH Ke3Je) XKOHCI3 4eIl CaHaVIMBI3,
ce0Oebi KBIAMBICKA JalfbIHAAAY KiH9AiHIH ©3iHiH
HIeTi OOJIbIHIIIA eMeC Te TOKTaTbAYbl MYMKIiH,
a4 >Kaca/AbIHFaH 9PeKeTTiH KOFaMABIK KayiIlTiAiri
JKOFapbl 60AybI a0AeH MYMKiH.

Ocpraanma, Kasakcran PecriyOankacer Kpia-
MBICTBIK KOJEKCiHIH 56-0a0biHby 2-0eairi, 52,
55-Oanrapsl  OocekeaecTikke Tyceadi, OHBI TeK
Ka-
3akcraH Pecrrybamkacel KplaMBICTBIK KOAEKCiHIH
56-0a0p1 MeH 55-Oa0bIHBIH HOpMaJAaphl Oacekee-

3aHHaMaAblK JeHTelige IIelly MYMKIiH.
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CTiKKe TYCKeHJAe 0achIMABIABIK 55-0ariTa Kes3lea-
reH HopMara Oepiayi KaxkeT, cebeOi 04 apHalibl
Hopmara (KP KK 56-6a0Ob1) KaTBICTHI epeKIie
HOpMma ©Ooapmr TaOblaagwl. backama 6Goaran
JKarjaiiga >KasaHbl JKeHiAJeTyAiH >Kasa Taraii-
bIHAAY OapBICBIHAAFBI epekIlle epeke peTiHJeri
MaHBI3BL >KoIbl1aAbl. Kasakcran PecriyGamkacs
KpLAMBICTBIK KOAEKCiHIH 56-0a0bIHBIH 3-0eiri
MeH 55-0a0bpl Oacekere TyCKeH Ke3Jeri IIelriM
JKOrapbljarblgan Doamak, SIFHU apHambl >KoHe
epekille HOpMaJapAblH O9CeKeaecTiri epekiie
HOpPMaHBIH 0aCBIMABIFBIMEH IIIeIlTiAeAi.

Ocpiran 6aiiaaHBICTEI COT TOXKipuOeciHeH MBbI-
cal KeATipe KeTcek: «AAMaThl KaAaChIHBIH KbLA-
MBICTBIK icTep >KeHiHJeri MaMaHAaHAbIPbLAFaH
ayZaHapaablK cOTHIHBIH 2017 XpLarer 27 KaHTap-
Aarpl yKimimen: P. OypwiH corraamaran, Ka-
3akcraH Pecrrybamkacel KplaMBICTBIK KOAEKCiHIH
(6byaan opi — KK) 24-0aObiHbpIH yHIiHII 0O6€4i-
rimeH, 99-0a0bIHBIH OipiHIn OeairimeH 8 >KblAFa
Oac OOCTaHABIFBIHAH ailbIpyFa, >Ka3achlH Ty3ey
KO/AOHUCBIHBIH KaTaH peXUMiHJe eTeyre COT-
TaAraH.

Cor vykimimen A. xo0ipaenymni E.-Hig
KYKBIFbIHA KapChl OHBI KacakaHa KasaFra yIIbIpa-
TyFa OKTaAFaHBI YIIiH KiHoAi A€l TaHbLAFaH.

Corraarad A. OrinimnxaTelHga >KacaraH Kbla-
MBICHI VIIiH ©3iHiH KiHoCiH MOIbIHAAFaHbIH,
asaiiza COT OHBIH iC-9peKeTTepiH AYpBIC capada-
MaraHBbIH, ic OoJibIHIIIa Oacka d4a O0aKaMAapABIH
KapaaMaraHbIH KeopceTimn, ic-opekertepin KK-
HiH 24-OaOpiHbIH yoIiHII Oeairi, 99-0aObIHBIH
6ipinmr 6eairinen KK-nig 293-0a0bIHbIH yIIiHIITI
Oeairine KaiiTa capadall, acblpayblHJa alieli MeH
>Kac Oaaacsl Oap eKeHAiriH, >kacaraH KblAMBICHI-
Ha OKiHeTiHAIriH, >Ka0ipAeHyIIiHiH OFaH KOSTBIH
TaaabBI JKOK eKeHAITiH ecKepirl, 94i4 >Ka3a Tarai-
BIHAQYABI CyparaH.

Corraaran A.-fa >Ka3aHBIH TYpiH >KoHe MeA-
LIepiH aHBIKTaFraHAd, COT aAKachl ic OOIIBIHIIIA
OHBIH >KayallKepIidiri MeH KbLAMBICTBIK, >Ka-
3aHBl >KeHiaJeTeTiH MoH-XaildapAbl, COHbIMEH
KaTap, >ko0ipAeHylIl TapalTblH KbLAMBICTBIK
KYKBIK OY3yIIBIABIKKA TYPTKi OOAFaH opekeT-
TepiH, >ka0ipAeHyIIiHiH MiKipiH, OHBIH TaaaObI
SKOKTBIFBIH, ic OOJIbIHIIIA >Ka3aHbI ayblpAaTaTbhIH
MoH- Kalaap a"blKTaamaranbH, KK-HiH 55-0a0br
eKiHITi 0eAiri 2-TapMarblHBIH >Kada MeAllepi

>KOHIHJeTI IIeKTeyAepiH OacIIbLAbIKKa adaAbl.

CoHbIMeH KaTap, KblIAMBIC OKmracsl 2016
KBIAFBI 4 IMiAdese OpPBIH aAfaHABIKTaH, COT-
taaraH A.-ra «Kasakcran Peciy0ankacsr Toyea-
ci3airiHiH >Kubplpma Oec >KBIAABIFBIHA OaillaHbI-
CTBI paKbIMIIBIABIK >Kacay Typaabl» 2016 >KbLAFEI
13 xearoxcangarsl Kaszaxcran PecryOamkacs
3aHbIHBIH 4-0a0bl eKiHII OeAiriHiH TalanTaphl-
Ha CoVIKeC TafalblHAAAFaH >Ka3aHbIH ©TeAMereH
Oeairi TepTTeH Oipre KbICKapThLAYFa >KaTaAbl.

Ic maTepmaasapsl OONMBIHIIIA COTKA AeiiHTi
Teprey KesiHge A. TYTKbIHFa aAblHFaHFa AeliiH
ylikamakra Ooaras, adaitiga KK-mig 62-6a06bl-
HBIH TepTiHII OeaAiriHiH TasanTapblHa COMKeC
04 KYH/epi 3aHFa Colikec >Ka3aHbl ©Tey Mep3imi-
He cail ecenteMereH. Kasaxcran Pecriybamkacer
JKoraprpr COTBIHBIH KBLAMBICTBIK iCTep >KOHIH-
Aeri COT aaKachl coTTaAraH A.-Fa KaTbICThI XKep-
TiZiKTi COTTapABIH COT aKTiAepiH ©3repTTi, SFHU
corraarad A.-HblH ic-opekeri KK-nig 24-6a06wI-
HBIH YIIiHII Oeairi, 99-6a0b1HbIH OipiHIii 6eai-
rinen KK-nig 106-0a0biHBIH OipiHmii Oeairine
KallTa capaAaHsblll, ofaH 4 >kbLa 8 aitra Oac OocraH-
ABIFBIHAH albIPy >Kas3achl TaralibiHAaaAbl. «Ka-
3akctaH PeciyOamkacer Toyeacisairinig >xubrp-
Ma 0ec >KbLAABIFbIHA Oall1aHBICTHL PAKBIMIIIBIABIK
>Kacay Typaabl» 2016 >xp1are! 13 >KeaTOKCaHAAFbI
Kasakcran PecrryOankacsr 3aHbIHBIH 4-0aOBIHBIH
exiHii OeairiHe colikec TaralblHAaAFaH >Kasa-
HBIH ©Te/AMereH Oeairi TepTTeH Oipre KbIcKap-
TBLABIN, A.-Fa TYIIKiAiKTi eTeyre 3 Xbla 2 ait 29
KyH 0ac OocTaH/ABIFBIHAH alibIPy >Kas3achl Taraii-
BIHAAAABD [4].

JKasa TaraitpiHgayaplH Oacka apHalbl epe-
Keaepine kaparaHga Kasakcran PecriyOanka-
cbl KplAMBICTBIK KOAeKCiHiH 59-0a0bI >Ka3aHbIH
JKeHiaaeyiH emec, KepiciHIle ayblpAaHybBIH Ka-
pacteipaabl. Kasakcran Pecriy6ankacer Kprampr-
CTHIK KOAeKCiHiH 59-0abblHAa KapacThIpblAFaH
HOpPMaHbl KOAAAHYABbIH Heri3i KbLAMBICTapABIH
KaliTadaHy, KBLAMBICTapABIH KayilTi KaliTaaa-
HYBI OOABIIT TaOBLAAABI.

3an merrapymsl  Kasakcran PecryOamka-
cbl KplAMBICTBIK KOAeKciHiH 59-0a0bpiHAA >Kasa
TaralfbIHAAyABIH epeKllle epekelepiH Oekite
OTBIPBII, TeK KaHa KBLAMBICTBIH KallTalaHybIH
KopceTyMeH Inekreameligi. Kasakcran Pecry-

Oaukacelr KpLAMBICTHIK KOAEKCiHIH 59-0a0ObI-
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M.T. bananos

Ha ColiKec, >Kasa TarallblHAAQy Ke3iHAe OYpBIH
’KacaAfaH KbLAMBICTapAbIH CaHbBI, CUIIaThl MeH
KOFaMFa KayillTiAiK gope’Keci, OHbIH aAAbIHAAFbI
>Ka3aHBbIH TY3eTy BIKIaAbIHBIH >KeTKiAiKci3airine
ceOernt OoaraH MoH-XXailldap, COHAail-aK, >KaHa-
AaH >KacaafaH KbIAMBICTAPABIH, CHUITaThI
KOFaMFa KayilTidik gopeskeci eckepizeai. Erep

MeH

COHFBI aTaAFaH eKi MaH-Kailaap cypak TyAblpMa-
ca, OYpBIH >KacaAbIHFaH KbLAMBICTaPABIH CUIIATHI
MeH KOfaMfa KayilTidik gspexkeci Oi3AiH OJIbI-
MBI3IIIa, OPBIHCHI3 KOpceTiAreH >KoHe Oya (ax-
TOpPABL >KaHa KBbLAMBIC YIIIiH >Ka3a TaraliblHAAy
OapBICBIHAA ecKepy AYpBIC emec, cebebi OYpBIH
Kaca/AbIHFaH KBLAMBICTBIH CUIIAThI MEeH AdpesKeci
©3 DarachbIH aAblIl KOIFaH, 04ap COT KayABICHIH-
Aa OypBIH TarallblHJaAFaH Kadaja KOpiHICIH Ta-
nkaH. Ocwl Tycra 6i3 E.B. Baarosreiy mikipimen
Keaicemis. OHBIH OJibIHIIA, OYPBIH >KacaAbIHFaH
KBIAMBICTBIH, CHIIAThl MeH KOFaMFfa KayiIlTiZik
Adpe>Keci COTTBIABIKKA OKeATeH KBIAMBIC VIIIiH
>Kasa TaraliblHAay OapbIChIHAA eckepiareH [5, 104
6.]. Erep Oya moH-KallaapAbl KailTa ecKepeTiH
0o4aca, onga Kasakcran Peciybaunkacer Kprampr-
CTBIK KOAeKCiHiH 4-0a0biHaa OekiTiAreH 494 coa
Oip KBLAMBICTBIK KYKBIK OY3YIIBIABIK YIIIiH eIll-
KiMAi 4e KbIAMBICTBIK >KayaIlThLAbIKKa KaliTaaall
TapTyfa 60AMaiiAbl AeTeH KaruAachl Oy3bplaaabl.
Kenreren sanrep-raasiMaap Kaszaxcran Pe-
cny0aukacel KbplLAMBICTBIK KOJAeKCiHiH 59-0a0ObI-
HBIH epe>keaepi OOMBIHINIA JKa3a TaFallbIHAAYy He-
risgepine eMec, aTaAMBIII HOpPMaJja KopceTiareH
>Kasa TaraliblHAay TacCidiHe Hasap ayJapaabl.
Conriven Kartap, Kasakcran Pecriybamkacer
JKoraprpr COTBIHBIH KBLAMBICTBIK >Kas3a Tarail-
BIHAQYABIH KelOip Maceaeaepi Typaabl HOpMa-
TUBTIK KayABICBIHBIH 12-0e4iriHe calikec, KbILAMBI-
CTapAbIH KaliTalaHybl >KoHe KayilTi KaliTalaHybl
Ke3iHge >ka3da KblAMBICTBIK KOAEKCTiH 54-0a0b
Oipinmn Oeairiniy 1) TapMarbIHBIH KoHe 59-Oa-
OBIHBIH epe’Kelepi eckepise OTBIPLII Taraii-
bIHAaAaapl. Jaa ocelHAal yirapeiM Kasaxcran
Pecriy6amkacer JKoraprer COTBIHBIH COTTapABIH
KBLAMBICTapABIH KallTadaHybl TypaaAbl 3aHAap-
ABl KOAJaHy TypaaAbl HOPMAaTUBTIK KayABICHI-
HBIH 24-Oeairinge Oekitiaren: «KplaMbIcTapAbIH
KarTtasanysiHbeH 604yl KK-nig 54-6a0n1 Oipin-
i OeairiHiH a) TapMarbIHa COVIKeC KBLAMBICTBIK
JKayalKepIiAiKTi >KeHe >Ka3aHbl ayblpAaTaTbIH

MoH-Kallaap peTiHde eckepiseai. Kprameicrap-
ABIH KallTadaHybl HeMece KbLAMBICTapAbIH Ka-
yinTi KaiTaAaHybl KaFJaliblHAa >Ka3a TaraiiblH-
aay kesinge KK-wig 59-6a0biHa coiikec OypbIH
’KacaaraH KBLAMBICTBIK KYKBIK Oy3yIIBIABIKTap-
ABIH CaHBl, CMIIaThl MeH KOFfaMFfa KayiIlTidik
Adpe>Keci, OHBIH aAABIHAAFBI >Ka3aHbIH Ty3eTy
BIKITaABbIHBIH >KeTKiAiKci3 OOABIII IILIFyBIHA Ce-
Oenr OoAFaH MoH-Xalldap, COHAali-aK, >KaHadaH
’KacaAfaH KBLAMBICTBIK KYKBIK OY3YIIBLABIKTap-
ABIH CHUITaThl MeH KOFaMFa KayilTidik aspexxeci
eckepiaeai» [6].

KrrameicTapaply KajiTadaHybl TypaAbl Mace-
AeHI KapacThIpaThIH 3aHHaMaslapAbl
OTHIPHII, Oipae-Oip 3aHHaMaJda KbLAMBICTapABIH
KalTadaHybl, KbLAMBICTapAbIH KayilTi KalTaaa-

3eprren

HYBI YIIIiH TaraibIHAaAaTBhIH >Ka3a MeAllepi MeH
Mep3iMiHiH KepceTiaMereHiH Oalikayra 00aaApbl.
Aa Kaszakcran Pecriy0amkachiHbiH 1997 SKbpLAFBI
16 mriaaeciageri KplaMBICTBIK KOAEKCiHIH 59-0a-
OBIHAA KBLAMBICTAapABIH KaliTadaHybl >KaFAaiibIH-
Ja TaralibIHAAaAaThIH >Ka3aHbIH TOMeHT1 MeAIIepi
MeH Mep3simi aHbIKTaaraH. OraH CcoliKeC, KbLAMBI-
CTapAblH KallTaZaHybl >KarjalblHAa >KacaAraH
KBIAMBIC YIIIiH >Ka3aHBIH Mep3iMi MeH MeAallepi
’KacaaraH KBIAMBIC YIIiH KO3J4eATeH eH KaTal
’Kasza TYpiHiH eH >Korapbl Mep3iMi MeH Mea-
mepiHiy yiteH O6ipiHeH TeMeH, aa KbLAMBICTap-
ABIH KayilTi KaliTadaHybl >KaFjailbIHAA - YIITeH
eKiciHeH TeMeH, aA KbIAMBICTapABIH aca KayiITi
KalTadaHybl >KafdalblHAa - TOPTTEeH YIIiHeH
TeMeH D0AMaybl Kepek [7].

bisaig oubIMBI3INa, OCBl ecki Oacraga >Ka-
3BLAFaH KbLAMBICTAPADIH KayiITi KalTasaHysl Oa-
pBICBIHAQ TarallbIHAAAATBIH >Ka3aHbBIH MeAlllepi
MeH Mep3imi aypeic kepceTiareH. COHbIMEH Ka-
Tap, 6i3 Kasakcran Pecriybamkacsr KpLaMbICTBIK
KoJekciHnig 59-0a0bIH Keaecigenn ©Oacitaga ToO-
ABIKTBIPYABI YCBIHAMBI3:

«2. Kes xeazert xviambicmapdvit; KaumaraHybvl
KaA0AUvIH0A  KACAAAH KLIAMDIC YULIH  KASAHBLH
Mep3iMi MeH MOAULEPT KACAAZAH KHIAMDIC YULIH 0Cbl
Kodewcemir Epexute Oeaizinin, caiikec 0anmapoiibit,
cankuusAapol ulekmepinde Ko30eAzen et Kamar
KaA3a MypiHit, er, Ko2apol Mep3imi MeH MOAULEPIHIH
yuimen 0ipitier memer 00AMaYblL Keper».

KBLAMBICTBIK KYKBIK TEOPUSCH MEH TIXKipu-
Oecinge KepceTiareHAell, KbLAMBICTapABIH Kaii-

BECTHVIK Espasuiickozo nayuonarvrozo yrusepcumema umeru /1.H. Tymuaesa. Cepus Ilpaso

BULLETIN of L.N. Gumilyov Eurasian National University. Law Series

Ne 4(133)/2020 37



Beazini 01p KblAMbICHIVIK KYKLIK OY3YUDIALIK VIR KO30eAZeH. .

Ta/laHybl XKarJalblHAA >Ka3aHblH KaTta"aaysl Ka-
3akcraH Pecrrybamkacel KplaMBICTBIK KOAEKCiHIH
53-0a0bIHAa KO34eATeH >KasaHbl >KeHiaaeTeTiH
MoH->Kalldap OpPBIH aAfaH Ke3je XKypMenigi. Je-
MeK, OyA TycTa Ka3a TaraliblHAay OapbICBIHAAQFBI
apHaiflbl HOpMaJAap O9ceKeAecTiri OpBIH aAaabl.
A2 0acBIMABIABIKKA MoH-XKalllapAbl >KeHiaje-
TeTiH Oearizepi 6ap HOpMa e 00AaAbl.

KaTap,
HOpMadap Ooacekeaecrtirine Kaszaxcran Pecy-

CoHbIMeH KBLAMBICTBIK-KYKBIKTBIK
Oamkacel KpIAMBICTBIK KOAeKCiHiH 59-0a0bIH-
Aa >KoHe 55-0abpiHAa OekiTiareH HOpMaJdap Aa
Tyceai. bya GocekeaecTikTiH ge mIemriMi 3aHHa-
MaAbIK TYPFBIJaH KOpiHiC TamnmaraH. Aaaiiga
COT ToXipuOeciHae erep KbIAMBICTapABIH Kaii-
TaaaHybl OapricbiHAa Kasaxcran PecrryOankacsr
Kp1aMBICTBIK KOAEKCiHIH 55-0a0biHAa OekiTiareH
HOpMa Oearizepi OpbIH aaca, oHAa DacekeaecTik
>Ka3aHBbI JKeHiA4eTeTiH MoH-KallaapAbl KapacThl-
PpaThIH COHFBI HOPMAaHBIH Iall4achlHa Ielrilei.
bisaig oOibIMBI3INA, aTaaraH O9CEeKeAeCTIKTIH
OCBIHJAII IIemiM Taldybl AypeIc, ce0edi KbLAMBI-
CTBHIH KaliTadaHybl OapbIChIHAA KiHa1 Ty AFaja Aa
>KasaHBbl >)KeHiaAeTeTiH MaH-Kallaap O0AyBl MyM-
KiH.

Meicaasl, coT TaXKipubeciHAe MBIHaAAl KaT
OpPBIH aAFfaH: «AAMaThl Kadacskl boctaHAbIK ayaa-
Hbl NO2 ayaaHABIK cOTBIHBIH 2018 >KblAFEI 4 Ma-
MbIpAarbl YKimimen: C. OyphIH:

1) 2011 xwrarer 19 coayipaeri ykimimen Ka-
3akcraH Pecrrybamkacer KpLAMBICTBIK KOAEKCiHIH
(oyaan api — KK) (1997 >xprarer pegaxiest) 177-
©a0p! yiIiHI OeiriHig «6» TapMarbIMeH MYAKi
TopKieHin, 5 >kplara Oac ODOCTaHABIFBIHAH alibl-
py¥a coTTaAfaH, KdMeaeTKe ToAMaraH 0aaachl OH
TOPT >Kacka TOAFaHFa AeliH >Ka3aHbl eTey KelliH-
re KaAAbIPbLAFaH,

2) 2017 xprarer 19 mayceimaarel yKkimmen KK-
HiH 190-0a651 ymrinmti Geairiniyg 1) TapmarbiMeH,
58-6a0p1HbIH yIIiHII Oeairimen 3 >kpLara 6ac 6o-
CTaHABIFBIHAH aiibIpyfa coTraani, «Kasakcran
Pecniy6amukacel  Toyeacisairiniy >kubipma Oec
JKBLAABIFbIHA OallAaHbICTBI PaKBIMIIBIABIK >Ka-
cay Typaab» Kasakcran Pecriybankaceiabiyg 2016
KBIAFBI 13 >KeaTOKcaHAarbl JdaHBIHBIH TaallTa-
priHa cavikec C. TaralibIHAaAFaH Ka3a Mep3iMiHiH
eTeAMereH OOiriHiH >KapTBICHl KBICKAPTBLABIII,
OFfaH TYMKiaikTi 1 >kb1a 6 a1 Oac OOCTaHABIFBIHAH

alpIpy >Kasacpl TaralibiHAaaraH, KK-Hiy 63-0a-
OBIHBIH TaJallTapblHa ColIKeC TaralibIHAaAFaH
’Kasa IIApTTHl AeIl CaHaABIIl, >Ka3aHbIH OapABIK
Mep3imiHe mpoOanmsAAbIK Oakblaay OeAriaeHreH:

- KK-niy 190-6a0p1 TopTinmIi OeairiHiy 2-Tap-
MarbIMeH 9 >Kblara Oac OOCTaHABIFBIHAH alibl-
PBLAFaH.

KK-niH 58-0a0b1 aATHIHITIBI 00 AiTiHIH HeTi3iHAe
KBIAMBICTBIK KYKBIK OY3YIIBIABIKTapP KMBIHTBIFBI
OOIIBIHIIIA OHIIIA KaTaH eMeC >Ka3aHbl HEFYPABIM
KaTaH >KasaFa CiHipy >koapiMeH 9 Xplara Oac Oo-
CTaHABIFbIHAH allbIPBLAFaH.

KK-uing 64-6a0b1HBIH OeciHIre DoairiHe coiikec
2017 >xprarer 19 mayceiMAarbl yKiMiMeH Taraii-
BIHAAAFaH IIapPTTBl COTTAyABIH KYIIH >KOJIBII,
KK-nin 60-0abn1 Oipinmri OeairiHiH TasamTapni
OOIIbIHIIIA aAABIHFBI YKiM OOJIBIHINIA >Ka3aHBIH
eTeAMereH OeiriHeH ilTiHapa aATHI alibIH KOCBIII,
TYTKiAiKTi 9 5Xb14 6 aiiFa 6ac GOCTaHABIFRIHAH aii-
BIPBLAFAH.

JKaszaHbl KBIAMBICTBIK-aTKapy >KYIeciHiH Ka-
yiIcisairi opramia mMexkeMeciHAe ©Tey TaralibIH-
AaAFraH.

KK-HiH 14-0a0b1Hb1H OipinIi OeairiHe calikec
C.-HBIH ic-opeKkeTiHAe KBLAMBICTBIH KallTadaHYBI
TaHbLAFaH.

HopmatnsTik KayablHbIH 12-TapMarbiHa coli-
Kec alfbllTay YKiMiHiH ecKipy Mep3iMiHiH oTyiHe
OartaansicTel KK-HiH 77-0a0bIHa CoViKeC >Ka3aHbI
eTeyJeH OocaTblAfaH adaMJap; HpPoOalMsABIK
Oakplaay Mep3iMi asKTalfaHHAH KeliH IMapTThI
Typae corraarangap (KK-uig 63-6a0s1); YKiMHIH
OpPBIHAAAYBl KelliHTe KaAABIPBIABII COTTaAFaH-
Aap - KelliHre KaAAbIpy Mep3iMi asKTaAraH COH,
erep agaMm >KasaHbl ©TeyJeH OocaTblaraH Ooaca
(KK-HiH 74-0a0bb1); He ayblp MoH-XKalldapAblH
TOFBICYBI CaA/JapblHaH >Ka3alaH OocaTblAFaHAAP
(KK-HiH 76-0a0piHpiy OipiHmi Oeairi) OypbiH
Oac OocTaHABIFBIHAH alibIpyFa COTTaAFaHAAp Aell
ecerireAMenAi.

Aemek C.-HBIH ic-9peKeTTepiHAe KbLAMBICTBIH
Kalitasanybl >XKOK. ConabikTan ykiMuig KK-Hig
14-6a0ppIy Oipinmti Oeairimen C.-HBIH ic-ape-
KeTiHAe KBIAMBICTBIH KalTalaHybIH TaHBIFaH
0eAiriHiH KyIIIi >KOMBLABII, KBIAMBICTHIK >Kayarl-
TBIABIFBI MEH >Ka3achlH aybIpAaTaThlH MoH-Kali-
Aap peTiHAe KbIAMBICTBIH KailTalaHybIH TaHbIFa-
HBI aABIHBIII TacTaAy¥a >KaTaabl.
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KK-niy 55-6a0pr exinmi Oeairinig 2-tap-
MarbIHAA KacaAfaH KbLAMBIC OeArici peTiHJe Ke3-
AeaMereH >KeHiAJeTeTiH MoH-3Kal 00AfaH >KoHe
aybplpAaTaTblH  MoH-Kalidap ©OoAMaraH Ke3ge
aybIp KbLAMBIC JKacaraH Karaalija )kaza Mep3imMin
HeMece MeAIlepiH >Ka3aHbIH HeTi3ri TypiHiH eH
SKOFapbl Mep3iMiHiH HeMece MOAIIepPiHiH yIITeH
eKiciHeH acpIpyFa 00AMaMTHIHABIFBI KO3JeATeH.

Corraaran C.-HBIH >KayalIThIABIFBI MEH >Ka3a-
CBIH >KeHiAAeTeTiH MoH->Kall peTiHAe OHbIH >Kachbl
KoMeeTKe ToAMaraH OaaachbIiHbIH Oap 00AybI Ta-
HBLAFaH.

KK-niyg 190-0a6b1HBIH TopTiHII OeairiHig
Dac albIpy
TYpiHAeri >KasaHbIH eH >Korapbl Mep3iMi 10 kb4,
AeMeK, OCbl Mep3iMHiH yIITeH eKiciHiy Oeairi - 6

CaHKIMICBhIHAA 6OCTaH,ZI,I)IFbIHaH

KbIA 8 aliABl Ky paiibL.

KK-niy 190-6a0p1 TopriHmI Oeairinig 2-tap-
marbiMed KK-uig 55-0a0bIHbIH eKiHIm OeAiriHif
2-TapMarblH KOAJAHBII, 6 >XblA 8 aiffa Oac Oo-
CTaH/ABIFbIHAH alibIPBLACHIH» [8].

Kasipri yaxeirra Kasakcran Pecrybanka-
cbl KbIAMBICTBIK KOAEKCiHiH 59-0a0biHAa >KoHe
55-0a0OpiHga OekiTiareH HOpMadap Oacekeae-
CTiri Typaabl Maceae TOABIKKAHABI IIelliaMe-
reH. Coa cebenTi 0i3 Kasakcran PecriyOanka-
cbl KbIAMBICTBIK, KOAEKCiHiH 59-0a0biHaa >KoHe
55-6a0OpiHaa OekiTiareH HOpMaJap apachHAAFBI
DacekeaecTiKTi Ienyai 3aHabpl Typae OekiTkeH
AYPBIC eIl caHaiMBbI3. ATaAMBIII OaceKeaecTiK-
TiH memiMi Kasakcran Pecriybankacsiaeiy 1997
KBIAFBL 16 mtiagecivgeri KplaMBICTBIK KOAEKCIHIH

59-0a0pIHAa KapacTeIpblAFaH O0AaThIH. Aaarija,
3aH IIpIFapyIIblaap Oya 0eAiKTi aabplll TacTajpbl.
bisaiH oiipiMbI3IIa, Oya OyphIc memriM >koHe Ka-
3akcraH Pecrrybamkacer KpLAMBICTBIK KOAEKCiHIH
59-0abpiHa KaliTagaH coa O©AiKTi eHrisy Kepek
AeIl caHaVMbI3 >KoHe OHBIH KeJecigein Oacriaga
>Ka3bIAYbIH YChIHAMBI3:

«3. Kviamvicmuit, KaumaranybiHbiy, Ke3 KeA-
zert mypinde ocvt Kodexcmiry 55-06a0vitda rxesderzett
epexiie Mat-Kaurap boaear Kesde xasa ocot 0ANMblH,
exinui Ooaizinde Kosdeazen epexerepdi eckepmeil
mazauviHoaAradvl».

Koppitbiaabl. JKorapblga anTblAraHAapAb
TyJiHAel Keae, MBbIHajall KOPBITHIHABI JKacayra
0oaaabI:

- >Kasa TaraibiHAay OapbicbiHAa Kaszaxcran
Pecniy6amkacel KpLAMBICTBIK KOAeKCiHiH 55-Oa-
OBIHAA KapacThIpbLAFaH HOpMa MeH 56, 59-Oar-
TapblHAA Ke3JeAreH HopMaJdap apacbhlHAAFDI
DacekeaecTik ColiKeCiHIIle epeKIlle JKoHe apHalibl
HOpMaJap OaceKeaecTiriHe KaTBICTBI KOAAM3U-
SIABIK epe>KeMeH Iellliaeai, sSIFHM, apHalibl HOp-
MaJjaH ILIbIFapbl aay >KOABIMeH 0achIMABLABIKKA
epexiie HopMa 1e 60aaabl.

- >Kasza TarailblHAAQy OapbICBIHAAFBI KbLAMDI-
CTBIK-KYKBIKTBIK ~HOpMasdap OdceKeAecCTiriHiH
KapacTeIpblAFaH OyA Typi >KacaAbIHFaH KbIA-
MBICTBIK KYKBIK Oy3ymiblablK yiniH Kasakcrax
Pecniy6amkacel KplaMBICTBIK KOgeKci OamTapbl-
HBIH CaHKIJMsAapblHAa Ke3jeATeH >Ka3ajaH repi
HEFypAbIM TOMEH >Kasa TaraliblHAAy Typaabl
HOpMaHBIH IaliJacblHa IIelriea].
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Some issues of competition of norms on the appointment of a softer punishment than
provided for a given criminal offense with other norms

Abstract. The article is devoted to the competition of norms during the application of aggravating and
mitigating circumstances of criminal liability and punishment, as well as the issues of competition of norms on
the assignment of a softer punishment than provided for this criminal offense with other norms specified in the
Criminal Code of the Republic of Kazakhstan, when imposing a sentence.

The article is devoted to the problem of overcoming the competition arising between the norms on the
imposition of punishment for an unfinished crime and the imposition of a milder punishment than is provided
for this criminal offense, the rule on the imposition of punishment in case of recurrence of crimes, dangerous
recidivism of a crime and the norm established in article 55 of the Criminal Code of the Republic of Kazakhstan.
Consequently, the article analyzes the competition between special and exclusive rules. Besides, the author
proposes to make additions and changes to some articles of the Criminal Code of the Republic of Kazakhstan
to address this issue.

The purpose of the article is to analyze the competition of criminal law norms provided for by Articles 55 and
56, 59 of the Criminal Code of the Republic of Kazakhstan when imposing a sentence.

The methodological basis of the article is formed by general scientific and special methods of cognition, such
as systemic, logical-legal, historical and concrete-sociological.

Keywords: punishment, sentencing, competition of norms, assignment of lighter punishment, criminal
offense, unfinished crime, relapse.

M.T. barrasos
Aavamunckas akademus MBJ Pecnyoauxu Kasaxcmarn um. Maxana Ecooramosa, Axmamot, Kasaxcman

HeKOTOpre BOIIPpOCHI KOHKYPpEeHIVV HOPM O Ha3HaYeHNN 00aee MSITKOTO HaKa3aHWMsI,
eM IIpeadyCMOTPEHO 3a AaHHO€ YrO40BHOE€ IIpaBOHapyHieHmne ¢ ApyrimmMy HOpMaMm

AHHOTaHI/ISI. B cratne paccMaTpuBalOTC KOHKYpPEeHIN:I HOPM BO BpeMJsI ITPpUMEHEHVST OTSTIaloI X 11 CMAIT-
JaIOImx 00CTOSITeABCTBAX yl"O/lOBHOf/] OTBETCTBEHHOCTI 11 HaKa3aHN:l, a TaK>Ke BOIIPOChI KOHKYPeHIIMIIT HOPM O
Ha3HayeH 00.aee MITKOTO HaKa3aHN:, 94eM IIpeAyCMOTPEeHO 3a 4aHHOe YyIrOoA0BHOE IIpaBOHapyIIeHNne ¢ ApyTi-
M1 HOpMaMl, YKa3aHHbBIMU B YroaosHoMm KogeKkce PECHy6AI/IKI/I Kazaxcran IIpy Ha3Ha4Ye€HMN HaKa3aHVIsI.

CraTtbs ITOCBANTAeTC I HpO6AEMe IIpeoaoAeHnnn KOHKypeHInn, BOSHI/IKaIOH_IeIZ Me>XAy HOpMaMI O Ha3Have-
HIVV HaKa3aHVsl 3a HEOKOHYEHHOE IIpecTyIllAeHNe I Ha3Ha4veH 00/1ee MITKOro HaKa3aHIsl, 4eM IIpegycMoTpe-
HO 3a JaHHOe yroA0BHO€ ITpaBOHapyHieHme, HOpMOI7I O Ha3Ha4YeHU!NM HaKa3aHWI IIpU penyanse HpeCTyHAEHM]Z,
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OTIaCHOM peIuAuBe IPecTyIIAeHNM 1 HOPMOI, yCTaHOBAEHHOI B cTaThe 55 YT010BHOTO KoAekca Pecrrybankm
Kazaxcran. CaegoBaTeabHO, B CTaThe aHAAM3UPYETCs KOHKYPEHLNS CIIel[MaabHON M MCKAIOUUTEeAbHON HOPM.
Kpowme sT0T10, aBTOPOM IIpeAaaraeTcst BHECTU AOIIOAHEHNS U U3MEeHeHIs B HeKOTOpbIe CTaTbil ¥ TOAOBHOTO KO-
Aexca Pecriy6anku Kazaxcran 4451 pelieHns 4aHHOTO BOIIpOca.

Leapio craThy sIBASITCSI aHAAU3 KOHKYPEHLIMI YTOAOBHO-IIPABOBBIX HOPM, IIPeAyCMOTPEHHBIX CTaThsIMU 55
1 56, 59 YroaosHoro kogekca Pecriybanku Kasaxcran npy HazHaueHNH HaKa3aHIL.

MeT04040THYeCcKyIO0 OCHOBY CTaThbl COCTAaBASIIOT OOINfeHaydHble U CIIelaabHble MeTOABI ITO3HAHN S, TaK/e
KaK CUCTEeMHBIN, A0TUKO-IOPUANYIECKII, MCTOPUYIECKUI U KOHKPETHO-COLIOAOTYECKUIA.

Karodesbie caoBa: HakasaHUe, Ha3HaueHNe HaKa3aH!Us, KOHKYPeHIIUs HOPM, Ha3HaueHMe 0o/ee MATKOTO
HaKasaHIsl, yTOAOBHOe IIpaBOHapyIleHre, HeOKOHUEHHOe IIPeCcTyIAeHIe, PeIuAMB.

References

1. Kazakstan Respublikasynyn 2014 zhylgy 3 shildedegi KylmystyK kodeksi (07.07.2020 ozgertulermen
zhane tolyktyrularmen) [The Criminal Code of the Republic of Kazakhstan dated July 3, 2014]. [Electronic
resource] - Available at: http://adilet.zan.kz/kaz/docs/K1400000226#z1708 (Accessed: 05.09.2020) [in Kazakh]

2. Kazakstan Respublikasy ZHogargy Sotynyn Kylmystyk zhaza tagajyndau turaly kejbir maseleleri turaly
2015 zhylgy 25 mausymdagy No 4 normativtik kaulysy [Regulatory Resolution of the Supreme Court of the
Republic of Kazakhstan dated June 25, 2015 No. 4 On some issues of imposing criminal punishment]. [Electronic
resource] - Available at: http://adilet.zan.kz/kaz/docs/P150000004S (Accessed: 05.09.2020) [in Kazakh]

3. Kommentarij k normativhomu postanovleniyu o naznachenii ugolovnogo nakazaniya (Verhovnyjsud
RK). [Commentary on the normative decision on the appointment of criminal punishment (Supreme Court
of the Republic of Kazakhstan)]. [Electronic resource]. Available at: https://online.zakon.kz/Document/?doc_
id=35120623#p0os=5;-116 (Accessed: 05.09.2020) [in Russian]

4. Kazakstan Respublikasy ZHogargy Sotynyn Byulleteni. - Nur-Sultan: «Big Dream» ZHSHS baspahanasy;,
2020. - Ne3. — B. 31-35 [Bulletin of the supreme court of the Republic of Kazakhstan. Nur-Sultan:«Big Dream»,
2020. Ne3. P. 31-35]. [Electronic resource] - Available at: https://www.sud.gov.kz/sites/default/files/pagefiles/
byulleten_no_03_2020_g.pdf (Accessed: 03.11.2020) [in Kazakh]

5. Blagov E.V. Naznachenie nakazaniya: (teoriya I praktika). YAroslavl’, 2002. 174 s. [Appointment of
punishment: (theory and practice)]. [Electronic resource]. Available at: http://www.lib.uniyar.ac.ru/edocs/
iuni/20020906.pdf (Accessed: 08.09.2020) [in Russian]

6. Sottardyn kylmystardyn kajtalanuy turaly zandardy koldanu turaly Kazakstan Respublikasy ZHogargy
Sotynyn 2007 zhylgy 25 zheltoksanyndagy normativtik kaulysy [Regulatory Resolution of the Supreme Court of
the Republic of Kazakhstan dated December 25, 2007 On the application by courts of legislation on recidivism].
[Electronic resource] - Available at: http://adilet.zan.kz/kaz/docs/P070000085_ (Accessed: 07.09.2020) [in Kazakh]

7. Kazakstan Respublikasynyn 1997 zhylgy 16 shildesindegi Kylmystyk kodeksi. [The Criminal Code of the
Republic of Kazakhstan dated July 16, 1997]. [Electronic resource] - Available at: http://adilet.zan.kz/kaz/docs/
K970000167_#2z43 (Accessed: 05.09.2020) [in Kazakh]

8. Kazakstan Respublikasy ZHogargy Sotynyn Byulleteni. - Nyr-Syltan: «Big Dream» ZHSHS baspahanasy,
2020. Ne8.B.26-30 [Bulletin of the supreme court of the Republic of Kazakhstan]. [Electronic resource] - Available
at: https://www.sud.gov.kz/sites/default/files/pagefiles/byulleten_no_08_2020_g.pdf (Accessed: 03.11.2020) [in
Kazakh]

ABTOp Xaviael MaaiMeT:

Bananoe M.T. — 3aH re1abiMAapbIHbIH Maructpi, Kazakcran Pecriybankacsr M. EcboaaTos aTsiHAaFel AaMa-
TBI aKageM1sIchl «KyKBIK KOpFay KbI3MeTi» MaMaHABIFBIHBIH 2 KypC AOKTOPaHTbl, IOAMIVS KallUTaHbl, AaMa-
1o1, Kazakcra.

Bapanov M.T. — Master of law, doctoral student of the 2nd year of study of the specialty «Law enforcement»
at the Almaty Academy of the Ministry of Internal Affairs of the Republic of Kazakhstan named after Makana
Esbolatova, Almaty, Kazakhstan.

BECTHMK Egpasuiickozo Hawuonarvnozo yrusepcumema umetu J.H. Tysuaesa. Cepust Ipaso Ne 4(133)/2020 41
BULLETIN of L.N. Gumilyov Eurasian National University. Law Series



MPHTI 10.79.37

A.H. Axmanos
M.M. Kyabaesa

Eppasuiicknit HanioHaabHbI yHUBepcuTeT uM. /.H. T'ymnaesa,
Hyp-Cyaran, Kasaxcran
(E-mail: ahpanov_a@mail.ru, kulbai@mail.ru)

JloManmmnii apect: o0ecriedeHue IIpas ¥ CBOOOJ IIpu
CaHKIIMOHMPOBAHUMA CA€ACTBEHHbIM Cy40M

Aunnotarmsa. Cmambvs nocesuera 60npocam obecnederus npas u c60000 10003pecaemozo npu
u30panuy 6 OMHOUEeHUY Hez0 Mepbl npecederus 6 6ude 0OMAuLHez0 apecma no 3aKoHo0ameb-
cmey PK. Dppexmusrocmv pearusavuu 0arHoi mepol HANPAMYIO 3AGUCUTIN O KAYeCMea 3a-
KOHOOAMEADHOU PezAAMEeHMAl UYL MeXAHUIMA HASHAYCHUS U NpUMeHeHs JOMAULez0 apecma.
Agmopor usyuuAU 3apy0exHvlil 0nbin 1o 60npocam npumeHenus mepol npeceuerus 6 sude Jo-
MauLezo apecma, NPOAHAAUSUPOSAAU MOUKU SPeHUS YHEHbIX N0 JAHHOMY 601POCY U OMPaASUAU
6 CIamoe me 1noAOKeHUsl, Komopole HOCAYXKUAU 0bl GyHOaMeHmom nocmpoens Hauboree on-
MUMAALHOZ0 NPOULCCYAALHO20 MEXAHUIMA 0DecredeHus npag u 3aKoHHbIX UHIEPecos AUl npu
npumerenuu domaurtezo apecma. B pabome npusederivl cmamucmuveckue 0arbvle no Cankiu-
OHUPOGAHUIO DOMAULIEZ0 APecna 6 Kauechéa Mepbl npeceuenus 3a nepuod c 2015 2. no cenmsbpo
2020 2., npedcmasiernvie Ha opuLuarvHom caiime Komumema no npasosoti cmamucmuxe u
cneyuarviioim yuemam Ieneparonoii npoxypamypol Pecnyoauxu Kasaxcman. C yuemom pas-
SUMUS UHPOPMALUOHHDIX MEXHOAOZUTL, NOACACHUS HOGOLX POPMANMOE Pearusayuy npasa Ha
mpyo, 603paAcHBIX U KOZHUIMUGHBLX 0C00eHHOCMel MOA0D020 NOKOAEHUA 2PAXKIAH, OKASAGULUX-
A 6 KOHPAUKME C 3AKOHOM, AGMOPAMU CPOPMYAUPOGAHTDL 6616000 U NPEOAOKEHUS 110 Peuter 1o
BDLAGACHHDLX NPOOAEM NPU CAHKUUOHUPOSAHUU QOMAULHEZ0 apectnd.

Karouaesble caoBa: yzorostblil npouece, docydedtoe npouss00cmeo, caedcmeetviii cyod, 100o-
3pesaemutii, Mepa npecevenus, domauinuii apecm, obecnevenue npas u c60000.
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Bseaenme. YroaoBHO-IpoLIeccyaabHast IIOAN-
Tuka PecriyOaukn Kasaxcran Ha coBpeMeHHOM
9Tarle uMeeT TeHAEHITNIO K IOBBIIIeHNIO 9P dek-
TUBHOCTM OOecCITe4eHNs IpaB U CBOOOJ ANYIHO-
CTU, YCUAEHUIO COCTA3aTeAbHOCTU M paBHOIIpa-
BIIsI CTOPOH ITPY OCYIIIeCTBAEHUN A0CyAe0HOTO 1
CyAeOHOTO ITPOU3BOACTBA, CHIKEHNIO TIOPeMHO-
IO HaceAeH!s, PKOHOMUN OI0AKETHBIX CPeACTB, B
TOM 4MC/e IyTeM 00.1ee ITMPOKOTo IIpUMeHeH s
MepBl IIpeceyeHItst B Bije AOMalITHero apecra. 3a
BCe TOABI CyIIeCTBOBAaHIsA Mepbl IIpeceyeHus: B
BI/€ AOMaIIIHeTO apecTa B YITOA0BHOM CyJAOIIpO-
nsBoActee PecniyGamkm Kasaxcran mpasosble

HOPMBI O Hell HeOAHOKPaTHO M3MeHSANChH, IIpe-
00pa3oBbIBaANCh U AOTIOAHSAANUCH, YTO Oaaro-
HNPUATHO IOBAMAAO Ha yBeAudeHMe cAydaep eé
npumenenns. Ha akryaamsanmio Mepnl mpece-
4YeHMs B BUAe AOMAIIHero apecra OKasaa BO3ael-
creue [Ipoekr 2015 roga «10 Mep 110 CHVKeHMIO
TIOPEMHOTO HaceaeHIsD» [1], a Takke mpearnpu-
HATHIe I'enepaabHOII IpoKypartypoii PK Mepr o
BOILAOIIIEHNIO M AV TYMaHHOCTU B AeSATeAbHOCTI
OpraHOB yroA0BHOTO IIpecaesosanus. OHM oTpa-
>KeHbI B YKasaHnu I'enepaabHoro npokypopa PK
ot 9 ampeas 2015 r. Ne 1/15, narrpaBaeHHOM Ha
3Ha4YMTeAbHOe COKpallleHNe IIPUMeHeHIs coaep-
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>KaHus 1o crpaxken [2]. Taxoxe crirpaan cBoio
poAb M3MeHeHUs, BHeceHHbIe B m1oae 2018 roaa
B YIIK PK, npeaycmaTpuBaioniye BO3MOXKHOCTD
IIPpUMEeHEeHIs MeHee CTPOTUX Mep ITpeceueHNsl.

B Hayke oTeyecTBeHHOTro yrOoAOBHOIO IpPO-
1ecca O4HMM U3 IIePBBIX IIAroB IO MCCAeAOBa-
HIUIO MHCTUTyTa goMamiHero apecra B 2001 roay
upeanpunsna baaradaes K.T., xotopslit B coeit
Hay4JHOJI paboTe oOpaTua BHMMaHUe Ha HeoO-
XOAMMOCTb oOecriedeHUs Ipas U CBOOOJA ANIT
pu U30paHUM Mepbl IIpecedyeHus! B BUAe ape-
CTa, NPeaa0Xua IpoleccyalbHble MeXaHU3MBbI
VX peaAmn3alyy, 3a0CTPUB 0co0Oe BHUMaHIe Ha
npob4emMax MHCTUTyTa AOMaITHETO apecra TOTO
Bpemenu. Caeayer OTMETUTBH, YTO HEKOTOpPLIE
€ro Hay4JHble pPeKOMeHAaluy OblAY BKAIOUEHBI B
aenicteyiomuii YIIK PK, B wacTHOCTH, TpaKTOB-
Ka ITOHSTUSI «KUAUIIE» U BO3MOKHOCTh OTOBI-
BaTh JOMAaIIHNII apecT B apeHAOBAHHbIX U MHBIX
IIPUCIIOCOOAEHHBIX AAsl >Kmabsi Mecrax [3]. Ho
MHOTMe IIPpO0AeMbl, OCBellleHHble B ero paborTe,
IIOKa He HaIllAM OTPa’keHMs B 3aKOHOAATeAbCTBe
U TpeOYIOT HOBBIX ITyTell pellleHus C y4eTOM CO-
BPeMEeHHBIX peaanii.

OcHoBHas yacThb. VI3yyenne u aHaans cra-
TUCTUYECKUX JaHHBIX, IIPe]CTaBAeHHBIX Ha caiiTe
Komurera mpaBoBoil CTaTUCTUKM U CIIELVAAb-
HpIM yueraM l'enepaapHOll mpokypatypsl PK,
IIOKa3bIBaeT, UTO YMCAO CAydaeB IIPUMeHeHNs B
PK mepnl mipeceyeHns: B BlAe AOMAaIIHEIo ape-
cTa 3a mepuog ¢ 2015 mo 2020 roas! yBeaAndmnAaoch
npumepHo B 5 pas [4] (Tabaumna 1).

Tabauia 1
M 2020
€pet 2015 | 2016 | 2017 | 2018 | 2019 | (9 mecs-
npecevyeHmst
11eB)
Aovammmtit |5 g | oeq | 367 | 655 | 974 1.197
apecr

DTO CBUAETeAbCTBYeT O TOM, YTO I10403peBa-
eMBIX BCe peXke CTaAM 3aKAI04YaTh 110/ CTpaxKy U
yalre CaHKIIMOHUPYIOT AOMaIlIHUI apecT, O CTa-
OMABHON I'yMaHM3aIIMM Ka3aXCTaHCKOTO YIOA0B-
HO-TIPOIIeCCyaabHOTO 3aKOHOAATeAbCTBA.

ITopsig0K CcaHKIMOHMPOBAHMS AOMaIIHEero
apecra peryaupyercst cratvein 146 YIIK PK n
IIpaBnaamu McCOAHeHUs Mephl IIpecedeHms: B
BIiAe AOMAIIIHeTO apecTa, YTBeP>KAeHHBIMU CO-
BMecTHBIM IIpukasoM MBA, I'ennpokypatypsl,

KHBb n Arenrcrsa mo mpOTMBOAENCTBUIO KOP-
pynnum No 564 or 29 asrycra 2014 roga (aaaee
- IIpasuaa) [5].

JloMaIHnii apecT, XOThb U IIpU3HaeTcsa 0o-
Aee TyMaHHO Mepoil IpeceyeHNs B CpaBHeHUN
C codep>KaHUeM I10J, CTpa’kell, HO TeM He MeHee
CYLIIeCTBEHHO OIpaHM4MBaeT KOHCTUTYIIVMIOHHEIE
IIpasa ¥ CBOOOABI AMYHOCTM, B OTHOIIIEHUN KO-
TOPOI1 AEMCTByeT HPUHIIUAII IIPe3yMIIII HeBU-
HOBHOCTY, C MMHMMM3allell KOHTaKTOB U CO-
LIMaABHBIX CBsI3€ll YeA0BeKa C BHEIITHM MIUPOM.
ITosTOMY Ba’kHO, YTOOBI IPY €T0 CAHKITMOHUPO-
BaHMI CAeACTBEHHBIN CyJ MaKCUMaAbHO I Bce-
CTOpOHHe ODecrieunBaA 3alJUTy IIpaB U CBOOOJ,
AVYHOCTY, B OTHOIIIEHNN KOTOPOI m3Oupaercs
AomamrHuii apecr. Kpome toro, camm yroaos-
HO-TIpOlleccyaAbHble HOPMBI 40AXKHBI IIO3BOASATD
peaan3oBLIBaTh DTO II0AHOMOYNE CAeACTBEHHOTIO
CyAbl B IOAHOM OOBeMe.

Ho xak mokasbiBaeT 3aKOH U CAeACTBEHHas
IIpaKTMKa, 9TO He Bcerda 0OCTOUT MMEHHO TaKUM
oOpasom. B wactHocTH, 9acTs BTOpas cratou 146
VIIK PK npesycMmaTpuBaeT NpuUMeHeHIe «OAHO-
IO 1AM HeCKOABKMX OTpaHIYeHN» K AUITY, B OT-
HOIIIeHNI KOTOPOTO U301paercs Mepa Ipecede-
HILL B BIIAe AOMallHero apecra. Ha Ha B3rasga,
IepeyeHb IIPUMEHSEeMBIX K II0403peBaeMOMY
OrpaHMYeHNI1 A40AKeH OBIThb CTPOro olpeJeleH-
HBIM, YTOOBI MCKAIOUNUTH CyOBeKTMBHOE BO310-
JKeHle «JOMOAHUTeABHBIX Mep» obOecriedeHms
AAHHOI MepBI IIpecedeHrsl. DTO HeOOXOAUMO He
TOABKO AAsI TOTO, YTOOBI AOCTMYD €AVHOOOpa3-
HOIO IIPaBOIIPMMEHEHMs, a CTOABKO AAsl TOIO,
9TOOBI ITOBBICUTH KOHTPOADL 3a CODAIOAeHUEM
IIpas 10A03PeBaeMOro IpY peaan3anuy AaHHOM
MepbHl ITpeceyeHns. B kauecTse 11010X1TeAbHOTO
HIpuMepa MOXKHO IIPUBECT! 4acTh Ce4bMYIO CTa-
Teu 107 YIIK PO, koTopas oTchlaaeT K IIyHKTaM
3-5 yacty mecroir cratey 105.1 YIIK PO, coaep-
JKalllell MCYepIIbBAIOIINIA IIepedYeHb 3allpeToB
[6]. B cBsaA3M ¢ 9TUM MBI IpedaaraeM MCKAIOYUTD
nyHKT 7 gacty Bropoit crateu 146 YIIK PK, urto-
OBl He AOIIyCKaTh PaCIIMpPUTEABHOIO TOAKOBa-
HILSI OTPaHUYEeHUI].

IIpumenenne gomalllHeTO apecra CBA3aHO C
OTHOCUTEABHON M30AALMeN I10403PeBaeMOro
OT o0ImecTsa, ycyry0AseMoro IiaHgeMuen Ko-
poHaBupyca. BBy 8TOr0 20rm4HO 3aKpennTh B
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YTOAOBHO-TIPOIlecCyaabHOM 3BOHOJaTeAbCTBe OC-
HOBaHMS U YCAOBUS, IIPYU KOTOPBIX pa3peraeTcs
UAU OTPaHMYMBAETCA BO3MOKHOCTH ITPOTYAOK
B OIIpeJeAEHHBIX MeCTaX, 3aHATIS CIIOPTOM BHE
AOMa 1 T. I1., [IOCKO/AbKY OHI CBsI3aHBI C TapaHTU-
posanupiMy Koncrurynmeit PK npasom Ha ox-
paHy 340poBbsi. MBI TIOgJep>K1BaeM HeOOXOAM-
MOCTb 3aKOHOAATeAbHOTO 3aKpeIlAeHus 4aHHOTO
Borpoca. B wacTHocTy, mpegaaraeM AOIOAHUTD
gacTh nepsylio cratey 146 YIIK PK nopmoii cae-
ayiomiero codepxxanus: «[Ipm caHknmoHmpo-
BaHMM Mephl IIpeceyeHus B BUAe JOMAaITHEro
apecTa CAeACTBEHHBIN CyJ paspelaeT BOIIPOC O
BO3MO>KHOCTHU IIpejoCTaBAeHUs I10403peBaeMo-
MY BpeMeHM A5 IIPOTYAOK U 3aHATUI CIIOPTUB-
HBIMI YIIPa’KHEHUAMU B IIpejeaax ABYX 4acoB
B CyTKM, C IIPaBOM IIOKMAATh MECTO OTObIBaHMS
AOMalIIIHEeTo apecTa I10 COTAaCcOBaHMIO C OPTaHOM
A0CyAe0HOIo paccae0BaHILs».

Caeayioniee KOHCTUTYIIMOHHO TapaHTUPO-
BaHHOe IIpaBo, OrpaHMYMBaeMoe IIpU IpUMeHe-
HIUM AOMAIIIHeTO apecTa, - IIpaBo Ha TPyJ, ero
peaausanus B yCAOBUAX AOMaIlIHero apecra, U
KaK cAeACTBUe — cTabmAn3anus pruHaHCOBOTO I10-
AOXKeHNsI IT0A03peBaeMoro 1 ero cempn. Ha namm
B3rAs4, KECTKas M30AAIUs pabOoTaromuxX ANI]
He Bcerga IeaecooOpasna. Iloreps nmogospesae-
MBIM paboudero Mecta (OCHOBHOTO MCTOYHIKA J0-
X0Ja) CTaBUT I10J COMHeHMe 11e4eco00pa3HOCTb
II0AHOIJI ero u3oAAnuu oT odmecrsa. Vicxoas mns
®TOTO, CAeAyeT OTMeTUTh, 4YTO TaKXKe AOMIOAHMU-
TeAbHOIO
TpeOyIOT BOIIPOCHI, CBS3aHHBIE C PeCcypCHBIM
oOecriedeHneM (IMPOAYKTaMM IUTaHNSA, AeKap-

3aKOHOAAQTEAbBHOTO  PEryAmpOBaHMsd

CTBaMM, IlpegMeTaMM IIepBOii HEOOXOAMMOCTH U
T.A.) I C BOBMO>KHOCTBIO TPYAUTBLCS ANLI, B OTHO-
IIeHIM KOTOPBIX M30paH 4OMaIIHUI apecT.

[Tpy caHKIIMOHMPOBaHNY MEpPhI ITPeCceveHIs B
BIA€ JOMaIITHero apecTa HeoOX0AMMO oOpaIaTh
BHIMaHNe Ha AMYHOCTHYIO XapaKTePUCTUKY I10-
AO3peBaeMoro, Ha XapakTep ero AeATeAbHOCTU U
AO/AKHOCTHOE IT0A0KeHNe 1 C yI4eTOM BCero 3TO-
ro paspemiarh II0A03PeBaeMOMY OCYIeCTBAATDH
TPYAOBYIO A€ATeAbHOCTb.

Ha cospemennom sTame passutius TPy40BbIX
IIPaBOOTHOIIIEHNII, IaHAeMUM U TI100aAbHOM
nudposMsanny aKTUBHO pasBubaercs Freelance
(aHra. - BHemTaTHas, yAadeHHas pabora). JAuc-

TaHITMOHHBIN POPMaT OCYIIIeCTBAEHIU TPYAOBBIX
00s13aHHOCTell O4YeHb yA00eH U AAs DKOHOMUU
BpeMeHH, CPeACTB, U CYUTAeTCA HPOAYKTVBHBIM
BIAOM TpyJa. MHorme mpodeccum ceirgac Ie-
peBoAATCsA Ha Takoil popmat, B 4aCTHOCTH, Te
CHeIMaANCTbl, KOTOpble He NPUBA3aHbl K OIpe-
Ae/eHHBIM yCAOBUAM Tpyda (Oyxraatepa, Ko-
nypanTepsl, MPOEKTUPOBIINKY, MapKeTOAOIN,
IOPUCTHI, IICUXOAOTU U T.A.). MBI I102araem, 4ro
NPV HAAMYUM TaKMX BO3MOKHOCTEN CAeACTBeH-
HOMY CyJy HeOOXOAMMO Y4YUTBIBaTh M TaKOM
dopmar Tpya0BON AesATeAbHOCTU, He TpeOyro-
Ui OCTAaBAEHNUs MecTa OTOBIBAHIS JOMAaIITHEero
apecra 1 COrAacyIommIiicsa ¢ KaHOHaMM IIPe3yMII-
LM HeBMHOBHOCTM.

3apyOe>KHBII1 OIIBIT IPUMeHeH!s 4OMaIIIHero
apecrta A4eMOHCTUPYeT HOAOXUTeAbHbIe AOCTU-
JKeHMsI C TOYKM 3peHusl obecriedeHms] KOHCTU-
TYLIMOHHBIX IIpaB M CBOOO/ IT0AO3peBaeMbIX. B
gactHocTy, B CIITA gomarmHmii apect BBICTyIa-
eT M KaK Mepa IIpecedeHns: 1 Kak Mepa Hakasa-
Hus. B KauecTse Mephl mpecedeHmss AeAUTCS Ha
TPU BMAA B 3aBUCHMOCTU OT CTPOTOCTU YCAOBUIA
otObIBaHMs. [1epBhIll ypoBeHb CTPOroCTH - II040-
3peBaeMblIll 00513aH HAXOAUTHCS B XKUANIIE TOAD-
KO B oIlpegeaeHHoe BpeMs. Ha Bropom yposne
CTPOrOCTU - AUIIO AOAXKHO HaXOAUTHCA AOMa
IIOCTOSHHO, IIPU 9TOM €My MOIYT pa3pellnThb
nocemars padory nan ydeOy. Tperuit yposeHb
- HaxoXXJeHue I10403peBaeMOro AoMa IOCTOSH-
HO U BO3MOXKHOCTH BBIXOJa TOABKO IO ITOBECTKe
cyda u B AeueOHble yupexxaenns. Takas mpaxkTu-
Ka IIpMMeHeHNs AOMalllHero apecTa, 110 HalleMy
MHEHMIO, MOr1a Obl OBITh IIPMMeHMMa I B HallleM
rocysapcrse, TeM 00./ee YTO HeKOTOpble BapyaH-
TBI M3 DTOTO IepeuHs yKe cogepxkarcsa B YIIK
PK.

Hopwma YIIK PK o cpokax gO0MaIlIHero apecra,
HOpsIAKe ero IIPOAAEHNS SBASETCS OTCHLAOYHOI,
HampaBAssa K craTbam 152 m 547-551 VIIK PK,
KOTOpbIe, B CBOIO odepeab, cogep>KaT IIpaBuaa
IPOAAEHNsI CPOKa COAep>KaHUs I104, CTpaXkeil U
ucuncaenne ero cpokos. CoraacHo craTbe 152
VYIIK PK maxkcuMaAbHBIN CPOK, Ha KOTOPBHIN A0-
IIyCKaeTCs IPOAAeHNe Mepbl IIPecedeHNs B BUAe
AOMaIIIHeIo apecra, cocTasaseT 18 Mecsles.
IIpryem B 0OO3HAYEHHBINI CPOK He 3aCYMTHIBA-
eTCs BpeMs O3HAaKOMAEHUs I10A03PeBaeMOoro C
MarepualaMy yTrOAOBHOIO JeAa (4acTh IIecTas
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crateu 152 YIIK PK). Takas anazorus gomartite-
IO apecTa ¢ codep>KaHIeM 1104 CTpa’kell, Ha Halll
B3T/A514, He KOPeAAUPYeTCs C IPUHLINIIAMU pas-
YMHOIO CpOKa, IIPOBO3rJallleHHbIMN EBporeii-
ckoit KonBeHIunm o 3amure mpas 4e10BeKa 1 OC-
HOBHBIX CBO0O/ [7]. B cBsI3M € 9T1IM pekoMeHAyem
rocaeaosats mpuMepy Poccuiickoit Peaeparium,
kotopsiit B cratbe 109 VIIK PO B obosHauen-
HBIV CPOK BKAIOYIA BpeMs C MOMeHTa M30paHms
Mepbl IIpeceyeHNs U A0 Ilepejadyll YrOAOBHOTO
Aeda IPOKYpoOpy C IIOCAeAyIOIINM HallpaBae-
HUeM B cy4 [6]. Beap npumMenenmne gomarrHero
apecra II0 CTPOTOCT! ¥ OTPaHMYeHMSIM B IIpaBax
AVYHOCTY He MO>KeT IIO/AHOCTBIO IIPYPaBHUBATD-
Cs K COAEP>KaHMIO 1104, CTPakern.

Pacmmpsist BO3MOXKHOCTU OOecIIeueHIsI IIpaB
TPeTbUX AUL] IIPU M3OPaHUN MePHI IIpecedeHIs
B BlJe AOMAIIIHETO apecTa, 3aKOHOAaTeAb 00:I-
3a1 oTOOpaHMe IMCbMEeHHOTO COTAacus
IPO>KMBAIONINX C ITI0A03peBaeMbIM AT (4A€HOB
cemMbl1, apeHAoaaTeaelt). OTMeTUM, 4TO COrAacHO
IIpaBnaam mposepka OCyIIleCcTBAseTCs B AI000e
BpeM:s CyTOK IIO0 MecCTy IIpOKMBaHMUS I10403pe-
BaeMorIo, He 0oJee ABYX pa3 B AHeBHOe BpeM: U
He 602€ee 0AHOTO pasa B HOUHOe BpeM:1. [TosTomy
cuMTaeM, 4TO Ja’kKe IIPY HAANINI COTAacys IIpo-
SKMBAIOIIVIX C IIOAO3peBaeMbIM AMII, UX IIpaBa
TaK>Ke OIPaHNYMBAIOTCA, IOCKOABKY OHU OyAyT
BBIHY>K/JEHHO TepIleTh HeyA00CTBa, CBJA3aHHBIE
c nposepkamu. Iloaaraem, 4To B TaKux caydasix
11e1ecoo0pa3HoO IMpaKTUKOBaTh DoJee HIpPOKoe
HIpUMeHeHle DAeKTPOHHBIX CPeACTB CAeKEeHU:
3a I10403peBaeMbIM (91eKTpOHHBIe OpacAeTsl).

DAeKTPOHHBINI OpacaeT - crenymaabHOe pa-
AVODAEKTPOHHOEe YCTPOICTBO, IIpUKpeIaseMoe
K HOre II0A03peBaeMOro. YCTPOMCTBO MMeeT
3aI]UTy OT HEeCaHKUMOHMPOBAHHOIO CHATUA U
cucremy Ipeaynpexaennsa. Kpome Toro, oHo
cepTUIIMPOBAHO IO YPOBHIO TOKCHYHOCTU U
COOTBETCTBYeT IIPOTOKOJaM Oe30IIacHOCTH, Bec
ero npumepHO 80 rpamM. /100t IIOIIBITKA CHATH
9AEKTPOHHBIN OpacaeT 4100 MexaHJeckoe BO3-
AeJICTBIe Ha HEerO IIPUBOAUT K aKTUBAI[UM CICTe-
MBI I aBTOMaTIU4eCcK/ OTChlAaeT CUTHaA AVCIIeT-
yepy. ['1aBHOIT OCOOEHHOCTHIO TaKMX YCTPONCTB
SIBASIETCSI BOZMOKHOCTD BepuUKaIUy IM0AKAIO-
JeHHBIX K crucreMe Aull. B cayuasx, korga HeoO-
XOAVIMO y3HaTh AOKaMIO CyObeKTa, AucIerdep
MOKeT II04aTh CUTHaJ, IIOC/Ae Yero Ha TeaepOoH

HOAKOHTPOABHOIO AMIIa IPUXOAUT COODIIeHe
0 HeOOXOAVMOCTU B TedeHUe 5 MUHYT Bepupu-
LMpoBaTh cedsl 1o AUIly, 4100 II0 roA0cy, AN00
II0 OTIIeYaTKaM maasnes. Ecan mogospesaemomy
HeoOXOAMMO BBIVITH 3a IIpejeabl pa3pelleHHO-
IO IlepyMeTpa, TO CUCTEMHBII aAMUHICTPATOP
MO>KeT OOO3HauUTh KOHTYp U OIpejeAuTh ero
MapuIpyT, IO KOTOPOMY AUIIO MOKeT IPUOBITh
A0 IIyHKTa HasHaueHUs Oe3 perucTpaiiuy Hapy-
IITeHVIS.

IIpuMeHeHne AeKTPOHHBIX CpPeACTB caeXKe-
HUA-OpacAeToB IMMeeT YCIIeIIHYI0 MeXXAyHa-
poanyio nmpaktuky. Mexay tem B Kasaxcrane
OHU ellle He pacIIpOCTPaHeHbl, TOABKO HadaAll
JICIIOAB30BAaThCA B AESITeABHOCT AHTUKOPPYII-
LIMOHHOM CAY>XOBI. 3ayacTylo OTKa3 OT 9AeK-
TPOHHBIX OpacaeToB 00yCAOBAEH €ro BBLICOKOI
CTOVMIMOCTBIO, XOTsI BTO CPaBHUTEABHO HEJO0POIO
B CpaBHEHMI C pacxoJaMU Ha coJeprKaHMe I10J,
crpakeii. Ilo MHeHMIO coBeTHMKa IIpejcejareas
A®poKocMIYeckoro Kommurera MuHucrepcTsa
o uHBectunyAM u passutuio PK Moaaabekosa
M., «CTOMMOCTb DAEKTPOHHOIO OpacieTa, Tex-
HMYecKas BDKCIIAyaTalys M TeKyllye pPacXOAbl
COCTaBASAIOT He OOABIIIe ABYXCOT THICSIY TEHTe Ha
yesoBeka. C Apyroi CTOpOHBI, Ye10BeK He OyseT
LIeABIN 4eHb CAeTh B yeThIpex creHax. OH Oyaer
JKUTh, pabOTaTh ¥ IPUHOCUTDH I10AB3Y>» [8].

MBI coraacHBI C TaKOV MO3UITMEN U CIUTAEM,
9TO pacXo4pl, CBsI3aHHBIE C AOMAIIIHIM apecToM,
B TOM 4IIC/A€ PacXo4bl Ha DAeKTPOHHbIe CpeACTBa
CAEKeHVSI U UX DKCIIAyaTalli0, MOXKHO ObLA0 OBl
BO3MeIljaTh rOCyAapCTBOM, TaK U 3a CIET CaMOIO
apecTOBaHHOIO, B 3aBMCHMOCTM OT ero MaTepu-
a/BHOTO TOAOXKEHWsI, HaAUYMS VKAVBEHIIEB U
APYIX 0OCTOSTeAbCTB. B wacTHOCTH, peKomeH-
ayem niponncats B YIIK PK obGssareapHoe yc-
AOBHe€, COTr4acHO KOTOPOMY IIPU IHPUMEHEeHUNU
5AEKTPOHHBIX CPeACTB CAeKeHMs ITOJKOHTPOAD-
HOe AUII0 eAVHOBPEMEHHO BBHIIIAadlBaeT TIOCy-
AApCTBY U3AEPXKU B pasMmepe, Hampumep, 30
MPII.

Boaee moapoOHBIT MexaHU3M OCyIIlecTBe-
HIS BBIILAAT 3a IpMMEHEeHMe B OTHOIIeHUM IIO-
AO3peBaeMOIo 91eKTPOHHBIX CPeACTB CAeKeHUs
IreaecooOpasHO OyJeT mIpomucaTh B BBIIIEyKa-
sannbix [IpaBuaax [5]. Takue mMepsl MOTYT cIIO-
COOCTBOBATh YMEHBIIIEHNIO pacXoA0B Ha cojep-
>KaHue

AOMalllHeapeCTOBaHHDIX, COKOHOMIT
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0I0A>KeTHbIe CpeACTBa TOCyAapCTBa, TaKkxKe 0yayT
CTUMYAMPOBATh OpTaHbl 40CyAeOHOTro paccaelo-
BaHMs Yallje XOJ4aTalCTBOBaTh O NPUMEHEeHUN
MepBHl IIpeceueHIsl B BIAe AOMalllHero apecra. B
MTOTe, YTO OYeHb Ba’KHO, ITIO3BOAAT He HapyIlIaTh
IpaHMIIBI IIpaiBecu Kak caMoOro I10A03peBaeMo-
IO, TaK M HPO>KUBAIOIINX C HUM AWII.

B TO >xe BpeMs HeKOTOpbIe y4eHbIe-IOPUCTHI
HE PEeKOMEHAYIOT IIpUMeHeHNe ®AeKTPOHHBIX
CPeACTB CA€KeHMs B OTHOIIeHUM HecOBepIIeH-
goaetHux. Ilo wmuenmio Axmmuoson [HO.IO.,
«AOMAIIHNUII apecT HeCOBePIIEeHHOAETHUX IIO-
AO3peBaeMBIX He J0AKEeH COIIPOBOXAATLCS IPH-
MeHeHIeM DAeKTPOHHBIX (TeXHIMYeCKIX) CpeACTB
KOHTPOAS B CUAY UX HICUXOPU3UIECKIX 0COOeH-
HOCTel, AOMaIlIHUI apecT A0AXKEeH COYeTaThCs C
TaKOJ MepoIl IpecedyeHns1, Kak IIPUCMOTP 3a He-
COBEpIIIeHHOAETHIM I10A03peBaeMbIM...» [9]. Mbr
He pasjeaseM TaKylO MO3NIIMIO, TaK KaK pa3BU-
THe MHHOBAIIMOHHBIX TeXHOAOTUI COIPOBOXKAa-
eT CTaHOBJAEHME IIOAPACTaOIIero IIOKOAEHI,
KoTOpoe o00JajaeT HeOOXOAVMBIMI HaBBIKaMU
oOpallleHNsI ¢ raj’keTaMy Ha YpOBHe KBaAupu-
nuposaHHbpIX IT-rioan3oBareseit, moHMMas Bce
BO3MO>KHOCTU ¥ OTpaHMYeHNs TaKOV TeXHUKU U
OCO3HaBasl IMOCAeACTBIl HapYIIeH.

[ToMmumo »Toro, mpu u3OpaHUM AOMaIIHEro
apecTa B OTHOIIIEHN! HeCOBEpPIIIeHHOAETHUX pe-
KOMeHAyeM CAeACTBeHHOMY CyAy yCTaHaBAMBATh
He TO/ABKO 3aIlpeThl, IIpeAyCMOTpPEeHHBIe CTaThell
146 YIIK PK, HO 1 BO3aaraTh Ha HUX OIIpejeAeH-
Hple O0sA3aHHOCTH, MMeIOIe BOCIINTaTeAbHBIN
XapakTep, TaKle Kak IIpOAOA’KeHIe OOyJIeHILs B
IIIKOAe, YCTPOIICTBO Ha paboTy U T.4.

BoiBoapl. IloaBoast uTor, caeayeT OTMETUTD,
9TO A5 A0AKHOTO oOecriedeHns1 cBo00J, IIpaB u
3aKOHHBIX VHTEPEeCOB I10A03PeBaeMOro IIpu MU3-
OpaHUM B OTHOIIIEHUM HEro Mephl IpecedeHns B
BUJe AOMAIITHero apecTa HeoOXoAMMa IV poKast
cucTeMa IIpollecCyaAbHBIX TapaHTHUil, OCHOBaH-
Hasl Ha OOIIeIIpM3HaHHBIX MeXXAyHapOAHBIX HOP-
max n Koncruryumm Pecniybamxm Kasaxcras.
Obecrieuenne mpas 1 cB000Z IO403peBAEMOTO
BO3MO>KHO TOABKO B TOM CAydae, KOT4a KaXKA0MY
KOHCTUTYIIMIOHHO TrapaHTIPOBAaHHOMY IIpaBy Oy-
AeT KOppecloHAUpPOBaTh COOTBECTBYIOIIas yro-
AOBHO-TIpoIleccyaabHast TapanTus. Ilpeaaosxen-
HBIe B JICCA€AOBAaHUN PeKOMEeHAAIIUV ITOMOTIYT
obecrieunTh IIpaBa KaK II0403PeBaeMOro, TaK U
APYTVIX AN1I, BOBAEUEHHBIX B YTOAOBHBII ITpOIIecc
IIpY CaHKUIVOHMPOBAHNN CA€ACTBEHHBIM CyAbell
MepBl IIpeceveHNsl B BIIAe AOMaIIIHero apecTa.
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Yiikamakka aay: caHKIsiaay Ke3iHJAeri KYKbIKTap MeH 00CTaHABIKTapAbl KaAMTaMachl3 eTy

AnnoTamus. Maxaaa KP 3aHHamacs! OoibIHITIA YiiKaMaK TypiHAeri OyaTapTiay IapachkiH TaHAAy Ke3iHje
KYAIKTiHIH 3aHABI KYKBIKTaphl MeH OOCTaHABIKTapPBIH KaMTaMachl3 eTy Macededepine apHaaraH. OChl IIapaHbl
iCKe achIpyAbIH TMiMAiAiri yiiKaMaKKa aayAbl TaraiblHAay MeH KOAJaHy TeTiriH 3aHHaMaAblK, peraaMeHTTeyAiH
camachlHa Tikeaell 6aiiaaHBICTEL. ABTOpAap yiiAe KaMayra aly TypiHgeri OyAtapTiay IIapacklH KoaAaHy Ooii-
BIHINA IIeTeAAIK ToXKipubeHi 3epTTei, OCbI Maceae DOVIBIHINA FaABIMAAPABIH KO3KapacTapblH TaldaAbl JKoHe
MakKaJlaja yliae KaMayra aayabl KOAJaHy Ke3iHae agaMAapAblH 3aHAbl KYKBIKTaphl MeH MyJAJdeAepiH KaMTa-
MachI3 eTyAiH OHTallABl IIpoLeAypaablK TeTiriH KypyAblH Herisi 604aTeH epesxkeaepai kepcerti. Kymeicra Ka-
3akcTaH Pecniybankacer bac mpokypaTypacsiHbeiH KyKBIKTHIK CTaTHCTHKA SKoHe apHalibl ecerke aly >KOHiHAeTi
KOMUTETiHiH pecMM calThiHAa ychiHbLAFaH 2015 sxbragan H6acran 2020 >KBIAFR KBIPKYTIEKKe JeifiHTi kedeHAe
OyaTapTHay IIapacsl peTiHAe YiIKaMaKKa adyFa CaHKIVI Oepy >KoHiHAeri TaadaMaablK AepeKTep KeATipiareH.
AKITapaTTBIK TeXHOAOTUAAAPABIH JaMYbIH, eHOeK eTy KYKBIFBIH iCKe achIpyAbIH >KaHa (popMaTTapbIHBIH Iali-
4a 00AybIH, 3aHMeH KaMIIbIABIKKA TYCKeH a3zaMaTTapAblH >Kac OybIHBIHBIH JKac JKoHe TaHLIMABIK epeKIIeik-
TepiH eckepe OTHIPHII, aBTOpAap YiKaMaKKa alyFa CaHKI[Us Oepy Ke3iHAe aHBIKTaAFaH ITpoOaeMaaapAbI ey
JKOHIHAE TY>KBIPbIMAAP MEH YChIHBICTap KapacThIPhLAABL.

Tyiiix ce3gep: KBLAMBICTBIK ITPOIICC, COTKa A€MiHTi ic XXy pri3y, Teprey cOThl, KyAiKTi, OyATapTiay Iapacsl,
yiiKaMak, KyKbIKTap MeH O0CTaHABIKTapAbl KAMTaMachl3 eTy.

A. Akhpanov, M. Kulbayeva
L.N. Gumilyov Eurasian National University, Nur-Sultan, Kazakhstan

House arrest: Guarantee of rights and freedoms under the investigative court authorization

Abstract. The article is devoted to the issues of ensuring the legal rights and freedoms of a suspect when
choosing a preventive measure in the form of house arrest under the legislation of the Republic of Kazakhstan.
The effectiveness of this measure depends directly on the quality of the legislative regulation of the mechanism
for assigning and applying house arrest. The authors studied foreign experience on the use of preventive
measures in the form of house arrest. They analyzed the views of scientists on this issue and reflected in the
article those provisions that would serve as the foundation for building the most optimal procedural mechanism
for ensuring the legal rights and interests of persons under house arrest. The paper presents analytical data on
the authorization of house arrest as a preventive measure for the period from 2015 to September 2020, presented
on the official website of the Committee on legal statistics and special records of the Prosecutor General’s office
of the Republic of Kazakhstan. Taking into account the development of information technologies, the emergence
of new formats for the implementation of the right to work, age and cognitive characteristics of the younger
generation of citizens who find themselves in conflict with the law, the authors formulate conclusions and
proposals for solving the identified problems when authorizing house arrest.

Keywords: criminal proceedings, pre-trial proceedings, the investigating court, the suspect, a preventive
measure, house arrest, the guarantee of rights and freedoms.
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On the issue of a legal entity structure establishment

Abstract. The article is devoted to the consideration of concepts and theories of the formation
of the legal structure of a legal entity that influenced the formation of its main features. Among
the theories, the concept of a legal entity is considered as an artificial entity created by the
legislator to fictitiousbinding of subjective rights and obligations belonging to the founders to
it; as property, isolated for a specific purpose, which significantly reduces the role of the subject;
the general interest of its founders; the collective, the state and the directors who are the bearers
of its subjective rights and obligations. The presence of a large number of theories is explained
by the fact that at various stages of economic development various signs of a legal entity came
to the fore, which reflected the corresponding concepts. The work specifies that the existence of
theories is caused by serious scientific research that continues in modern civil law, but contrary to
the multiplicity of different concepts of a legal entity, it does not affect the practice of its activity
negatively, but only proves that the legal entity acts as a subject both public and private law,
entering into legal relations on its own behalf and responding within the framework of these
relationships with the property.

Keywords: legal entity, subject of law, company, organization, collective education.
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Introduction. Researchers have studied the
problem of emergence and development of the
institution of a legal entity for many centuries.
What were the prerequisites and reasons for
the need of the population to unite in various
organizations and enterprises? How did the
foundations of corporate and business law
originate in foreign Europe? We believe that all

each other not only in rights and obligations, but
also in responsibility, conditions of creation, and
specifics of activity.

Consideration of issues of formation and
development of legal structures are useful in that
they allow to analyze the needs of people of that
time, the satisfaction of which they owe their
existence. This can explain presence or absence
of certain signs and conditions of their existence

of the above issues are relevant at the present
time, when the diversity of such associations
includes more than a dozen types that differ from

in the modern world, and predict development
prospects and their viability. In this regard, the
legal structure of a legal entity is no exception.
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On the issue of a legal entity structure establishment

Methods and materials. In the study of
the topic of academic paper there were used:
historical, comparative legal, as well as special
legal methods of interpretation of legal norms.

Results. It should be noted that adequate
attention has not been given to the history of the
formation of the conceptof alegal entity inmodern
legal literature. Even for German legal science
which previously put forward a huge number of
concepts. A legal entity must be considered as a
general concept that serves to recognize «persons
or objects as legal organizations.» The subject
of this concept is explained by a huge number
of theories, which, unfortunately, “do not have
practical value”. Such a cardinal approach is
especially peculiar to continental and modern
Anglo-American law, which point to the above
opinion, according to which the subject of legal
entity has a «legal-technical nature», which
allows you to separate property and limit the
liability of its founders.

Discussion. In legal sources, there is no
general consensus on the beginning of the concept
of a legal entity. Many researchers refer to the fact
of the formation of the concept of legal entity to
the most important merits of Roman private law.
Emphasizing the insignificant proportion of such
entities in the civil turnover of Rome and the
absence of the definition of “legal entity” itself,
the researchers, however, come to the conclusion
that the main opinion on the legal entity as the
adoption of legal technology for the introduction
of the property stock in some way isolated from
the property of individuals, was expressed in
Roman law [1, 115].

Roman lawyers recognized that:

- a corporation can be considered in the field
of private law in the same way as an individual
is considered;

- legal existence of the corporation does not
stop and is not violated due to the withdrawal of
some members from the association;

- the property of the corporation is separated
from the property of its members, at the same
time, it is not shared by all members of the
corporation as a whole, as a special subject of
rights;

- the corporation enters into legal relations
with other persons through individuals who

areauthorized to do so in a certain order [2, 15-
16].

So, having outlined some fundamental ideas,
Roman lawyers did not draw those conclusions
from them that could become the basis for the
development of a new private law institution -
the institution of a legal entity. This was due to
objective reasons.

First, in the economic life of Rome, even in the
eraof the greatest prosperity of Roman economy,
during the period of the most active international
trade of corporation as independent economic
entities were not significant,
there was no need for legal registration of this
economic institution [2, 15-16].

Second, the lack of direct representation
institute in Roman law obscured the mechanism
for the participation of legal entities in civil
circulation with the assistance of individuals.

Until the present, the
emergence of such an institution of law as a
legal entity are continued in historical science.
So, most scholars and thinkers consider the
municipalities and religious associations of
AncientRome as types oflegal entities that were
endowed with a certain complex of property
rights. However, it should be noted that these
associations and organizations did not have the
qualities and attributes that would define them
as legal entities in the modern meaning of this
term. In addition, in the entire system of Roman
public and private law there was no category or
designation of a legal entity, which could be the
basis for confirming the origin of this institution
in the era of antiquity. Despite this, it is not
necessary to deny the fact that the development
of social relations in Ancient Rome had a
significant impact on the subsequent emergence
of such a subject of law that would be isolated
from the property of individuals [3, 78].

Itis believed that the emergence of a genuine
legal entity as a fully legitimate subject of law
and a participant in civil commodity circulation
must be referred to the times of the economic
growth and heyday of Holland at the end of the
16th century.

By this time, this Western European state,
which was then the northern province of the

respectively,

discussions on
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Netherlands, had already survived the events
of the bourgeois revolution, and had also
managed to discard the oppression of Spanish
rule. In the process of seizure of power, the Dutch
trading bourgeoisie, which relied on the state
apparatus, created the necessary conditions for
the development of new economic relations.

Performed changes made possible to give
quite serious opportunities for trade and
manufacturing production. At the same time, the
workshop production, although to its existence,
was subjected to considerable crowding out
of capitalist manufactories that entered the
Dutch economic environment. All this allowed
togive significant impetus to the development
of capitalist relations, due to the emergence of
numerous joint-stock companies in the territory
of this state. So, a public figure A.I. Kaminka
suggested that Dutch companies can indeed be
considered as the first of their kind, because in
the course of their activities they have attracted
the attention of all of Europe [4, 51].

A ccording to some historical data, the Dutch
East India Company was established in 1595-
1602, which represented the association of
Amsterdam merchants and included a huge
number of branches, joint-stock companies.
The most serious of them should be attributed
to the Dutch West India company, as well as
Surinamese, Northern and Levan companies.
Initially, based on the regulations of the East
India Company, which was called «octroa,
its members were forbidden to leave its
membership for 10 years, as well as to accept
new members.

It should be noted that paid ordinary shares
were unequal, and the share of profit that
the participants received was distributed in
proportion to the size of their trading. Later it
was allowed to leave the company, as well as
to sell shares to third parties and to accept new
members. The shares of each member of the
company were divided into equal parts, which
became the subject of “stock circulation”.

These parts began to be called the known
term - stocks that could be freely sold and bought,
although stocks like securities that embodied
the right to participate in the organization still

did not exist at that time. It should be noted
that already in those days the management of
the company was carried out by a Council of 17
people, whose duties included a timely report
on the activities of the organization.

In 1622, members of the East India Company
received the right to elect persons who are
involved in the affairs of the company. In
addition, a special body was established in the
personofthetwomainparticipants, whochecked
the reports of all departments annually. The
Amsterdam Exchange, which was formed in the
17th century, had mainly the same significance
as the largest world exchanges today [5, 38]. For
this reason, it is safe to say that the emergence
of legal entities in the specified time period was
directly related to the sharp rise in the economy
and the development of trade, which required
the unification of individuals for joint resolution
of the problems that confronted them.

Subsequently, the active development of the
joint-stock form of alegal entity was continued in
countries such as England, France and Germany.
For example, France adopted the principles of
the shareholder system from the Netherlands,
although the Dutch term «sharer», also found
in German literature, was gradually replaced
by the later French term «shareholder», which
appeared in 1686 [6]. Another evidence of the
continuity of the development of a legal entity
is considered to be an exchange institution.
Although it was originated in Italy, however,
the term is Dutch in origin, which was used in
Italy only in the 17th century. Despite the large
number of borrowings, British legal entities, for
example, were quite seriously different from
Dutch companies. Thus, the British East India
Company did not arise due to government
measures, but on the initiative of private legal
entities, although on December 31, 1569, the
British Queen Elizabeth I was granted a 15-year
privilege to trade in India, and the company
received the rights of a corporation, exclusive
trade as well as the benefits of importing and
exporting goods.

Due to the scientific justification for the
emergence of the concept of a legal entity, a
huge number of opinions and theories have
developed on this subject.

BECTHVIK Espasuiickozo nayuonarvrozo yrusepcumema umeru /1.H. Tymuaesa. Cepus Ilpaso

BULLETIN of L.N. Gumilyov Eurasian National University. Law Series

No 4(133)/2020 51



On the issue of a legal entity structure establishment

So, taking into account the views of Friedrich
Savigny [7] and Bernhard Windscheid, the legal
entity was presented as an “artificial subject”
created by the legislator to fictitious attachment
of subjective rights and obligations to it, either
belonging to its founders, that is, individuals,
or remain «subjectless.» In the subsequent
development of this position, the so-called
“target property” theory was put forward. Alois
Brinz was the supporter of this theory. A ccording
to him, the rights and obligations can belong
not only to a specific subject, but also serve
only a specific purpose. The participation of the
subject of law in the second case is not required,
because its functions are performed by property
that is separate for this purpose [8, 43—44].
These actions include liability for those debts
that are committed to achieve the designated
goal. Moreover, Alois Brinz believes that this
association is endowed with the properties and
features of the subject of law therefore there is
no need to introduce such a concept as a legal
entity [9, 222-223].

Thiskind of approach, inspite of the foregoing,
required the legal entity to be recognized as a
subject of law, as well as to determine the nature
of its activities and the basis of legal capacity.
Nevertheless, the existence of subjectless
relations completely ruled out that the legal
entity had a will, corresponding interest,
which, of course, made it difficult to explain
independence in its actions, making decisions,
as well as the nature of responsibility for them.

Another branch of the theory of “fiction”,
which affects the process of formation of the
concept of a legal entity, is the theory of interest,
which is based on the research of the famous
scientist and lawyer from Germany - Rudolf
von lering. This specialist proved the idea that,
in fact, the complex of rights and obligations
of a legal entity belongs to those individuals
who have common property at their disposal,
and thus, they receive the profit gained from
its sale. Therefore it can be judged that the
common interest of the founders is personified
by the legal entity itself to which they belong.
lering believes that a legal entity should be
considered as a single and indivisible center

for its participants, which is specially created
using special equipment for the most beneficial
interaction in the process of achieving clearly
defined goals.

With the gradual development of the
institutionoflegalentities,anumberofalternative
approaches began to emerge as opposed to
the theory of “fiction”. So nevertheless, after a
lapse of time the recognition of a legal entity as
an acting subject of law has appeared. Among
the supporters of this concept, we should single
out Professor N.S. Suvorov, according to whom
any «civilistic» theory of a legal entity should be
inextricably linked from the point of view of its
necessity for law. He also claimed that the legal
entity is “not fiction and not targeted property,
but people as a substratum of both corporations
and institutions” [10, 157].

In German political and legal thought, almost
simultaneously with the previous positions, the
following opinion is affirmed that the concerned
legal entity is “a special social organism or a
human union with its own will, which does not
represent the aggregate interests of private
individuals”. Moreover in support of this
conception of defining the concept of a legal
entity, the German legislator Otto von Girke was
associated with the “bodily-spiritual organism”
[11], the “union person”. Many French thinkers,
namely R. Salleil [12], P. Mishu, shared the view
of Girke. They assumed that the reality of the
existence of such public “organisms” requires
recognition by law, and not their mere artificial
establishment.

Therefore, from the foregoing, we can
conclude that, despite the fact that the concept
of a legal entity in Roman law was not fully and
thoroughly developed, “theidea of alegal entity
in Roman law was put forward and resolved”
[13, 68 ].

The structure of the legal entity really
began to develop in the modern period, with
the advent of large trading enterprises, where
the technique of collective implementation of
large-scale affairs is being developed. Here, life
itself prompts the need for a detailed formation
of the status of these associations and the
regulation of their legal status. The definition of
«legal entity» was first used in civil law.
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The development of the institution of a legal
entity was carried out in close interconnection
with the rapid growth of the capitalist economy,
which required capital investment. The
institution of a legal entity acted as the legal
form of this concentration. A detailed theoretical
understanding of the phenomenon of a legal
entity was implemented in Germany as part of
work on the German civil code [4, 25].

The rapid growth of the economy in the
middle - end of the XIX century provideda huge
impetus to the development of the doctrine of
legal entities. In the XIX century the importance
of the institution of a legal entity is further
enhanced by the complexity of the infrastructure
and the internationalization of entrepreneurial
functioning, the expansion of state intervention
in the economy, and the emergence of new
information technologies. In accordance with
this, the extent of legislation on legal entities
has significantly increased, and to some extent,
its quality has improved. The science of civil law
ranks among the central problems the theory of
alegal entity, theimprovementand practical use
of this institution. For the first time, a normative
act regarding joint-stock companies, trading
companies, corporations was formed in Russia
in 1707.

There were appeared original studies of the
problems of legal entities of such researchers
as Savigny, lering, Dernburg, Sallele, etc.,
mainly German and French civilians, laid
the foundation for modern awareness of this
institution.

Effective steps to the use of joint-stock
companies were taken under Peter I. The first
joint-stock company in Russia, the Russian
Trading Company in Constantinople, was
established on 24. 02. 1757 [14].

The Manifest dd. January 1, 1807 “On the
new benefits, distinctions, advantages and
new ways granted to merchants to spread and
strengthen trade enterprises”, turned out to be
significant from the position of history in the field
of rule-making. This Manifest represented the
legal basis for the establishment and functioning
of legal entities [15].

From that moment, the legislation in the
field of legal entities underwent significant

changes, transforming some areas, however,
certain principles and norms have survived to
the present.

By the beginning of the 16th century, a
number of forms had developed, the so-called
legal entities, which possessed the previously
mentioned essential features, but differed in
their kind in the nature of their activities, as well
as pursuing goals. One of the first appeared
corporations and institutions as an association
of individuals in order to solve the facing
problems. A number of thinkers of the Middle
Ages - Unger [16], Arens, Becker, Geyze and
others - included land plots encumbered with
easements, securities, and majorate holdings
among legal entities along with other existing
forms. Subsequently, the proposed institutions
did not receive their development precisely as
legal entities.

So, one of the types of legal entities are
corporations that are created in order to
achieve a certain goal through the joint efforts
of the joined participants. Achieving common
goals required a rather serious concentration of
not only financial resources, but also effective
cooperation. Such in their kind are urban,
rural unions and societies, which have been
developed in the scientific, industrial and
commercial sphere. It should be noted that
these associations arose when there was a
need for speedy resolution of problems in the
most popular sectors [16]. The main feature of
corporations is that the goals that are pursued in
the course of all activities go beyond the interest
of a single participant.

Even more, corporations had independence
not only in external relations, but also in
internal, with their members. All this was
aimed at preventing cases when the will of the
persons making up the corporation could serve
as an obstacle to the achievement of a common
goal. Therefore, all property of participants
who entered the corporation’s membership was
considered as the property of this organization.
Thiswasthereasonthatthe membersofthislegal
entity took the position of outsiders in relation
to its property and could directly conclude any
transactions with their corporation, such as, for
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example, residents of a village or city with the
village or city itself.

It suggests that if a member leaves the
corporation, there will not take place influence
on the very existence and activity of the latter.
This means the termination of the organization
in the event that even one of the members
leaves. On the other hand, in the situation when
the corporation was forced to cease its activity
as such, the property was not distributed among
the participants, but became escheated.

In addition to corporations, there were
existed partnerships as one of the common
forms of legal entities that were known as far
back in the Middle Ages and the New Time.
Unlike corporations that arose only by order of
the law, a partnership could arise even on the
basis of an agreement.

A partnership is an association of two or more
individuals, often a small number of people
who, together, pursue their own interest. In this
regard, in the theory of political economy there
were distinguished full partnerships, which were
known at that time in history as trading houses,
partnerships on faith or limited partnerships,
as well as working associations, which are
called artels. Participants of such associations
were called comrades. They jointly resolved all
economic issues, however, they were connected
by “mutual responsibility”, which in modern
times is known as joint responsibility.

The latter is understood to mean a situation
where, all participants without exception are
liable with their property for the obligations
arising from one of the partners. In spite of this, all
the property of the partnership was considered
common property, divided in proportion to the
interests or shares contributed in the event of
termination of the organization. One of the most
important differences from other types of legal
entities was thatin the event of the death of even
one of the participants, the partnership ceased
to exist. Thus, it can be concluded that, the
partnership was characterized by a community
of not only property, but also of obligations,
profits and responsibilities.

The process of forming common property
of joint-stock companies went along the path

of combining a set of assets, which, as a rule,
were expressed in cash. Already the first legal
entities” capital was structured on the principle
of divisibility and consisted of portions, which
later became known as shares, and their
owners, as mentioned above, by sharers in the
Netherlands or shareholders in France.

In most cases, these portions were unequal,
especially in the initial stages of development
of joint stock business. The termination of
participation in the organization did not occur
through the allocation of the contributed amount
of property in kind, but through the alienation
of the participant’s share in the total property of
the company. It should be noted that at the stage
of the establishment of this form of trading, there
were cases when there was a ban on leaving
the company and accepting new members for
a certain period of time (as an example, we can
mention the Dutch-East India Company at the
beginning of its existence). The procedure for
alienation of a share was carried out only after
necessary recording in special registers, books
or on the very paper that certified the very
fact that the share was added to the common
property of the company, in the presence of any
of the officials, a notary or a person authorized
by the company.

It should be especially noted the principle
of limited liability of shareholders, which was
already embodied in the activities of the first
joint-stock organizations. For this reason, the
responsibility of each of the participants in
a legal entity was determined by the size of
the contributed share of its participation. This
characteristic of a legal entity was enshrined
in legislation by appropriative order in almost
all European countries. Consequently, the sign
of limited liability of shareholders becomes
one of the most important when delimiting
organizations on shares from other types of
collective forms of economic activity.

It is noteworthy that a clear structure of
internal organization and management in joint-
stock companies was carried out according
to the so-called “principle of separation of
powers” [17]. So, the general meeting of owners
of shares of the entire property complex was
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the supreme governing body of the joint-
stock enterprise. Even more, there was a
strict distribution of responsibilities between
directors, and positions overlapping as well
as blood relationship between directors were
strictly prohibited. The direct management of
the affairs of organizations was carried out by a
certain group of managers, who, in turn, formed
themselves the corresponding collegial body - a
committee, council or meeting.

The establishment of these bodies was carried
out to resolve current issues that arose during
the daily activities of the company. Similar
bodies, which are still known in the Dutch East
India Company, have always made decisions
only on issues that are especially significant for
carrying out business activities.

There were also control bodies, which
included auditors, commissioners, whose duties
included the analysis of operations performed
by the company, their correctness and reliability.
Most often, such structures formed the highest
governing bodies, although there was no
exception to the appointment of independent
auditors. It is worth saying that a number of
companies, most of them English, mention the
presence of a manager who was at the head
of the company (Gouvernor). If we draw a
parallel with the legislation of today, then such
amanager can be fully characterized as the sole
executive body. However, I would like to note
that the manager carried out representative
functions rather than real management of the

company.
Inthe XVI-XVII centuries, the so-called limited
partnerships - “commandita”, “commenda”

[18] became quite widespread in maritime
trade. They were especially in Italy and France.
Initially, a number of individuals simply gave
their money or goods for speculation. For this
reason, there was formed a special monetary
fund or “columnacomunis”. In this case, the
participants were divided into “socii”. In
cases where members of such an organization
provided their own work, they were assigned
to “nautae”. Subsequently, on the basis of such
organizations,
(“societasmaris”) began to emerge, which

maritime trade partnerships

acted as single companies whose purpose was
shipping and trade. In France and Germany,
in addition to faith partnerships, a network of
mill operating companies has developed quite
widely. Based on the research, it can be argued
that the king of France, Charles V., was the
owner of the shares of membership in such an
enterprise (“suches”), which could be freely
alienated.

In the process of the emergence of such a
legal entity as a joint-stock company, trade
and crafts were developed rapidly. Certainly
the production of machines and mechanisms
stimulated the growth of labor productivity,
and also laid the foundation for the activation
of monetary relations. For this reason, entire
estates of artisans, bankers and merchants have
appeared, for whom the conclusion of trade
transactions was the main source of income and
profit. The emergence of the largest merchant
trading companies in France took place in the
middle of the 16th century. So, for example,
in 1535 the first company was established in
Rouen to trade with India, and in 1628 the
French company Richelieu founded the trading
company “Compagnie de la Nouvelle France”.
Following the model of the Bank of Genoa in
1694, the English Bank of Paterson, the Bank
of Saint Ambrose in Milan and several other
European cities were formed.

A rather large role in the development of
joint-stock companies belongs to the Genoese
“Maons» - unions of state creditors. The Italian
cities for conducting military operations chose
the path of rapid fundraising - the system of state
loans («montes»), compulsory and voluntary,
and in return all kinds of benefits were provided
to depositors.

Thus, state lenders formed a joint stock
company, which combined capital to issue loans
to the state. According to researchers, on the
basis of these “mahon” banks began to appear
in Florence, Venice, which subsequently carried
out trade and banking operations, the profits of
which were shared between creditors.

By the end of the 19th century, so-called
with unity”,  which
represented the most complex and at the same

societies “external
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time perfect form of legal entities, were quite
widespread. The number of such organizations
exceeded the partnerships several times, which,
most likely, was their main difference. This
association, aswell asthe partnerships discussed
above, was considered as a separate, single
whole, which in turn had a strict organization
structure. So, in societies of this kind, there was a
special body that was elected at the meeting by
all members and was intended to represent the
interests of the entire association in «external»
positions.

It should be noted that among this group,
joint-stock companies, various clubs, banks,
scientific societies that possessed features of
legal entities also stood out. Despite the fact
that, from a formal point of view, all these
associations can be considered as separate
legal units, the internal relations between the
participants of these organizations are built
according to the same scheme as partnerships,
with their common rights and obligations. From
this it is clearly seen that the “external unity”
characterizes the activities of these societies
exclusively from the outside.

Therefore, of the above types of legal entities
that already existed in the XVI-XIX centuries,
corporations were the closest to the modern
concept and essence of this institution. As
for partnerships and societies with “external
unity”, they included only a number of separate
features of legal relations. As for institutions
as a variety of legal entities, foreign literary
sources give reason to believe that the basis of
all their activities was property, with the loss
of which such an institution ceased to exist (the
theory of target property). This circumstance
was due to the fact that, thanks to the property
of the institution, it was possible to achieve
its goals. In addition, there were non-profit
institutions, institutions that had the status of
legal entities. The procedure for the creation
and development of these organizations took
place under the strict control of the state, which
created the legal basis for their activities. This
foundation was created gradually, which was
determined by the conservativeness of law, as it
carefully adapts to the emerging needs of both
economic and social life.

In Soviet legal science, substantial attention
was paid to the study of the theory of a legal
entity.

In the 40-50s of the XX century, many works
were created that laid the foundation for a
modern understanding of this institution. The
attention of Soviet civilians was concentrated at
that time on the analysis of the legal personality
companies, however, the
conclusions they formulated have significant
scientific and methodological value at the
presenttime. Withintheacceptedunderstanding
of alegal entity, as a phenomenon that actually
takes place, Soviet civil law highlighted three
key interpretations of the essence of a state
legal entity:

“Theory of the collective”, proceeding

of state-owned

from the fact that the collective of workers and
employees of companies and the socialist state
act as carriers of the legal personality of a state
legal entity;

- “Theory of the state”, based on the provision
that behind every state-owned enterprise is the
owner of the property - the state itself. The state
legal entity is the state itself, which operates
on a specific section of the system of economic
relations;

- “Theory of the director”, is based on the fact
that the main purpose of giving the organization
the rights of a legal entity is to ensure the
possibility of its participation in civil circulation.
Actually, the director is authorized to act on
behalf of the organization in the field of civil
circulation, respectively, he is the main carrier of
the legal entity of a state legal entity. Common
to all these concepts is the idea of the existence
of a human substrate (person or collective) in a
state legal entity [19].

There is, however, a fundamentally different
interpretation of its essence. In particular, back
in the 1920s, the “theory of personified (target)
property” [20] was extremely widespread in
the Soviet Union. According to its supporters,
the main function of a legal entity is to combine
different assets into a single complex and
manage this property complex. This means
that separate property represents the real basis
of a legal entity. This theory gained particular
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relevance with the help of the possibility of
forming a legal entity by one founder created in
the current legislation.

In the 1950s and subsequent years, a theory
was circulated which adherents
themselves to stating that a legal entity was a
social reality [20]. Opponents of this theory have
notunreasonably noted that the task of civilistics
is to identify specific features of alegal entity as
a social reality, because not every social reality
is a legal entity. And this task does not stand
before the theory of social reality.

The parallel presence of a large number of
such different scientific theories of a legal entity
is due to the significant complexity of this legal
phenomenon. At various stages of economic
development, various features of a legal entity
came to the force according to which of the
appointments of this institution prevailed at
this stage. Consequently, the development of
scientific points of view, in general, reflected
and reflects the evolution of the institution of
a legal entity. The initial goal facing those who
studied the phenomenon of a legal entity was to
justify the separation of property (and resulting
from this separation of property rights, duties
and responsibilities) of the corporation and
members of this corporation, as well as third
parties. Just the unity of the above goal, contrary
to different opinions, unites theories of a legal
entity and enables them to remarkably meet
the requirements of modern civil circulation
[17].

It should be noted that Kazakhstan continues
to analyze those theories of a legal entity that
were put forward in the Soviet era and mainly
by Russian lawyers.

Inthelegal doctrine of Kazakhstan, the theory
of “personified property” can be distinguished,
according to which the necessity and significance
of the institution of a legal entity is determined,
first of all, by the fact that it makes it possible
to distinguish the formed subject of property
relations from those who formed the legal entity,
with all the consequences.

The institution of a legal entity does not
support the recognition of property as a sign
of a legal entity. It can be ranked among the

confined

representatives of the theory of a legal entity
as a fiction. From his point of view, the World
of Law (the legal world) is a world of fictions,
concepts and abstractions that do not have a
place in reality.

There are two fictitious, two ideal legal
devices, two Things Rights:

- first - “individual”; Man is brought under
it, and if another reasonable being arises - not a
person or a subject derived from a person - then,
under other identical grounds or circumstances,
another reasonable Being can be brought under
this fiction, it can act as a subject of Law and,
accordingly, introduce relations within the
framework of law;

- the second is a “legal entity”, under which
existing organizations that according to the law
have this right are summed up; no «collective
ownership» when assigning an organization the
status of a legal entity does not arise [19].

The organization itself has the rights and
obligations - this is a general rule, and all
exceptions to it are possible only through
direct order of the law. As a result of this, IL.P.
Greshnikov defines a legal entity as an abstract
legal construction, which allows introducing
various organizations into the number of
subjects of civil law and entrusting them with
the status of a subject of law [21].

Recently, the so-called construction of a legal
entity of public law has received wide discussion
in the legal literature. This legal structure is
enshrined in the legislation of Germany, Italy,
France, Turkey, Ukraine and Georgia.

A detailed analysis of a legal entity of public
law is given in the work of M.K. Suleimenov,
who believes that “the institution, which in the
Western doctrine was called” legal entities of
public law ”, received legislative consolidation in
Kazakhstan under the name” state legal entities
”or” state institutions «depending on the concept
that is enshrined in a particular country. This
legislation is quite effective and makes it possible
to clearly distinguish between state bodies
exercising power functions, and private legal
entities in cases when both are involved in civil
circulation” [22]. It is necessary to agree with the
academician’s opinion that “there is no need to
introduce the concept of” legal entities of public
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law “into the civil legislation of Kazakhstan,»
since the current legislative regulation of legal
entities in their existing diversity provides not
only the possibility of specific regulation of each
organizational and legal form in separate, but
allows you to maintain the unity of their very
system.

It is well known that the creation of some
fundamental theories is due to serious scientific
research conducted throughout the history of
the existence of legal entities. They continue
actively in modern civil law, but, despite the
multiplicity of different concepts of a legal
entity, this does not negatively affect the
practice of its activity, but only proves that the
legal entity acts as a subject of both public and
private law, entering into legal relations on its
own behalf and responding within the given
relationship with property. It should be noted
that interest in accurately determining which
legal entity theory itself should be followed
when establishing its concept and essence
practically does not appear in Kazakhstan.

According to S.. Klimkin, it is necessary
to take into account that a clear, categorical
delineation of these theoriesis quite difficult [19].
As a result of the foregoing, theories of a legal
entity do not possess great practical significance
and consequences for judicial practice. The
purpose of the legal structure “legal entities”
in Kazakhstan is the possibility of recognizing

associations of individuals with organizational
unity, property and other characteristics of a
legal entity enshrined in the Civil Code of the
Republic of Kazakhstan (hereinafter referred to
as the Civil Code of the Republic of Kazakhstan)
as subjects of civil turnover. One of the goals of
the legal structure of a legal entity is to limit the
liability of the founders of a legal entity. The
founders are generally not liable for the debts
of alegal entity.

Conclusion. Thus, taking into account the
foregoing, we can say that a clear idea of the
essence of the legal entity has developed as a
result of a long development process. Moreover,
a number of characteristic concepts took place
for the identification of this legal institution
as a collective entity. At the same time, these
concepts do not have practical value for modern
law enforcement practice. However, these
conceptions made it possible to develop key
features of a legal entity.

Despite the fact that the idea of creating a legal
entity, its concept, was founded by Roman law,
the associations and organizations of that time
did not have the qualities and characteristics that
would define them as legal entities in the modern
context of this term.

In this regard, apparently, it should be
recognized that such a legal structure of a legal
entity in the modern sense was finally formalized
only in the 17th century.
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A. Teaey0aii, A.C. Kp13gap6ekoBa
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3aHABI TyAFa KYPBLABIMBIHBIH KaAbIITACybI JKaliabl Maceaeci

Annoramms. Makaaa 3aHAbI TyAFaHBIH HeTi3li KypbIABIMBIHBIH KaAbIIITacyblHa oCep eTKeH 3aHABI
TYAFaHBIH KYKBIKTBIK, KYPBIABIMBIH KaABIITaCTHIPY TY>KBIphIMAaMaJapbl MeH TeOpusadapblH KapacTeIpyra
apHaaraH. TeopusaapAblH ilTiHAe 3aHABI TYAFa TYCIiHIIl peTiHAe MbIHaAap KapacCThIpbldaAbl: 3aH IIIbIFa PYIIIbI
OFaH KYpbIATaiIITblAa pFa THe ciai cyObe KTUBTIK KyKbIKTa p MeH MiHAe TTe Me e pAi XKa AraH TypAe Daiiaay yIrin
JKacaHABI cyObeKT; OOBbeKTiHIH poaiH eadyip ToMeHAeTeTiH Oeariai 6ip MakcaT yIIiH OKIIayJdaHFaH MYAiK
peTiHAe; OHBIH KYPBIATAIIIbLAa PBIHBIH KaAIBl KBI3BIFYIIBLABIFBI; OHBIH CyOBbeKTUBTI KYKBIKTaphl MeH MiH-
AeTTepiH XXy3eTe achlpaThIH YKBIM, MeMAEKeT KoHe AupeKTopaap. KenrereH Teopusaaapase 601ysl 9KOHO-
MIKaABIK A2 MyABIH 9PTYPAi Ke3eHae piHae 3aHABI Ty AFaHBIH 9pTYpAi Oe ariae pi naiiga 604a TBIHABIFEL, O4apaa
THiCTi YFBIMAApABl KopceTeTiHAIriMeH TyciHaipiaeai. Bya sxymbicTa TeopusiaapAblH 60AYbHI Ka3ipri 3aMaHFbI
azaMaTTHhIK 3aHJapda >KaAFachlll Kede >KaTKaH OalibIIThl FRIABIMM 3ePTTeyAepAiH caasapbiHaH 00.4aThIH-
ABIFEIH KopceTe Ai, Oipak 3aHABI TyAFaHBIH 9pTYPAi TY>KBIPBIMAa Ma Aa PRIHBIH CaH-aAyaHABIFbIHA Ka paMacTaH,
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Oy OHBIH KbI3MeT eTy IIpaKTMKacCblHa Tepic acep eTIelidi, TeK 3aHABI TyAFaHBIH KOFaMABIK, COHBIMEH Oip-
re, CyObeKT peTiHAEe Ae dpeKeTeT eTiHAIrH Adaeadelial, KeKeMeHITK KYKBIFbI, KYKBIKTBIK KaThIHACTapPFa 3
aTBIHAaH Tyce Al >KoHe MeHIIIK KaThIHa CTa pbIHa OCBI KaThIHACTap asIChIHAA JKayall Oe pe Ai.

Tyiiina ce3aep: 3aHABI TyA¥a, KYKBIK CYOBEKTiCi, KOMITa HILS, YITBIM, YKBIMABIK Oidim.

A. Toaeyb6ait, A.C. Kusgap6exosa
Kapazandunckuii cocydapemeentiotii yrusepcumem um. axademuxa E.A. bykemosa, Kapazara, Kasaxcman

K BOIIPOCY O CTAaHOBAE€HVV KOHCTPYKIVN IOPUAVTIECKOTO ANITa

Annoramys. CtaThsl HOCBAIEHa pacCMOTPeHMIO KOHIIEIIMII U TeOpMii CTaHOBAEHUs ITpaBOBOi KOH-
CTPYKIIUM IOPMAMYE CKOTO AMIIa, OKa3aBINNX BAUAHIE Ha (pOPMUPOBaHIE eTO OCHOBHEBIX IMpu3HakoB. Cpean
TeOopull paccMaTpPUBAIOTCA IMOHATHE I0PUANIECKOTO AMIIa KaK: MCKYyCCTBE HHOTO CyObeKTa, CO34aHHOTO 3aK0-
HojaTedeM AAs (PUKTMBHON IPUBA3KM K HeMy CyOLeKTMBHBIX IpaB M 00sA3aHHOCTe, IPMHAJAe>Ka X
yapeAuTe AsM; KaK MMYyIlecTsa, 060c001eHHOTO 445 KOHKPETHOM IleAM, YTO 3HaYMTeAbHO CHIDKAeT POAb
yyacTus cyObeKTa; oOIIero MHTepeca ero yupeamurTedeli; KOAAeKTuBa, TocyJapcTsa U AMpPeKTopa, ABASIO-
IIUXCSl HOCUTe ASIMU eTO CyOBeKTMBHBIX IIpaB M obssaHHOCTeli. Haamume 6oapIIoro xoamyecrsa TeOpuUii
OODBACHAETCS TeM, UTO Ha Pa3HBIX CTaAVIX Pa3BUTUA YKOHOMUKI Ha ITle pe AHWUI T1AaH BEIXOAUAN pa3ANdHBIe
IIpU3HaKU I0pUANYe CKOTO ANIja, 4TO M OTOOpa>KaAu COOTBe TCTBYIOITue KoHtenunuu. B pabore ykasniBaercs,
9TO HaAM4Ue Te opuit 06yCA0BAeHO Ce phe 3HBIMI Ha YYHBIMU 1CCAe J0Ba HIAMHU, KOTOPBIe ITPOA0AXKAIOTCA B CO-
BpeMeHHOI IIMBUAUCTHKE, HO, BOIIPe KV MHO>Ke CTBe HHOCTH pa3HBIX KOHIIe ITITNIT IOpUANYe CKOTO A1Ila, TO He
BAMsET OTpUIlaTe ABHO Ha IMMPaKTHUKY eT0 Je ATe ABHOCTH, a TOABKO AOKa3bIBaeT, YTO I0pUANIe CKOe AUIIO BHICTY-
IaeT KakK CyObeKT 1 IyOAMYIHOTIO, M 4aCTHOTO IIpaBa, BCTYIAION[Uil B IIpaBOBLIe OTHOIIE HISI OT COOCTBE HHOTO
VMMeHM U OTBeJaION[uii B IIpe AeAaX AaHHBIX B3a MIMOOTHOIIIE HUI IMYIITe CTBOM.

KaroueBble caoBa: 1opuguyeckoe AMIO, CyOLeKT IIpaBa, KOMIAaHM:, OpraHM3alNs, KOAAeKTUBHOe
obpasoBaHIe.
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K Bompocy o noHsATNM «rapMOHM3anyst TpyA0BOTO
3aKOHOJaTeAbCTBa»: TeOpeTUIecKye aclieKThl
(ma mpumepe crpar EADC)

AnHoTtammst. B cmamve paccmampueatromes opuduieckue acnekmuvl NOHAMUS «2apMOHU-
3A1Us 3AKOHO0AMEALCI6A U €20 NPOUeccol», 6 KOMopom 0coboe SHAUeHUe UMEerom MeXOyHA-
POOHO-1PAGoGble UHIMEZPALUOHHbIE NPOLECCLl, NPUOOsULUe K MOMY, U0 63AUMOONTHOULCHILS
MeXOY 20cY0apcmeamu CmaHossmes 6ce mectee. Vnmezpayuotivle npoueccol U KoopouHaLus
npasosoti NOAUMUKY — 310 06a 63AUMOSASUCUMBLX HANPAGACHUS, MAK KAK UHINeZpaLus He-
603MOKHA 0e3 cO30AHUS OUHDIX UAU CXO0.HOLX NPAGO6LIX HOPM, KOMOpble CAYKAM UHCHIPY-
MEHIMOM 6 paseumuuy unmezpayuu. Pacuiupenue mexzocyoapcmeeniozo aKoHOMUMECK020 co-
mpyoHutecmea u YyeAyOASouLUecs UHMezpayUoHHble NpoLecchl npedbIeAsIont NoGbluieHHbLe
mpebo6anus. K COGMeCUMOCIU MeXOYHAPOOHVIX COZAAUIEHUT U HALUOHANDHDIX NPAGOGHIX
axmos. Om nepuoda camocmosmervbHoz0 GYHKYUOHUPOSAHUS HALUOHAADHDLX NPACOGLLX AK-
1M06 OCYU4ECIBASIeMNCs. nepexod K UX 2ApMOHUSALUL C HOPMAMU MeAKOYHAPOOHBIX CoZAALie-
Huti. B c6s3u ¢ amum 6oAvuioe Mecno omeodumcs. npasosoti 2apMOHUSAY UL, HANPAEACHHOT
Ha docmuserue PYHKIUOHANDHO20 PAGHOBECUS. MeXKOYHAPOOHVIX U HAUOHAADHBIX NPACOGLLX
aKmos, obecneusarolyeli cienets UX 63aUMHOL COAAAHCUPOSAHHOCHI U 6 UT1102e 0360 I0ULell
npasosoti c.ucmeme PYHKUUOHUPOSAMY U PASCUCANDCS 6 3A0AHHVLX UHINEZPALUOHHVIX HANPAG-
Aerusix. Eepasutickuii 3KOHOMUNeCKUTL CO103, A6ASAC UIMO20M UHINEZPAUUL, 6 HACTOALee 6pe-
M3 ougyuiaem Ha cede merdeHu10 K e0UH000pasHoMy 100x00Y 6 Pe2YAUPOSAHUY UHCHIUTNYINOG
mpydo6020 npasa. Imom nodxod 6 cmambve onpedesiencs uepes Kamezopuu: «2apMoHUAUUs»,
«YHUPUKAYUSL» U «cOAUXKerue». VIcnorbsys Memodor0zuto opudUHeckKux uUccAe006anuli, as-
Mop NpeonpuHuUMAaent NONvIMKY onpedereHus NOHAMUS 2APMOHUSALUY 3AKOHOOAMEAbCTGA.

Karouesble caoBa: Espasutickiii aKOHOMUUECKUTL CO103, mpYd0s0e 3aK0H00AmMeAbCIneo, 2ap-
MOHUSAUUS, YHUGUKAYUS, COAUXKEHUE, UHIMeZPaLUOHHDII Npoecc, Mex0yHapooHble 002060pbl.
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Hoctymmna: 20.05.20 / Jomymena k omybonukoBanuto: 30.11.20

Bseaenme. B 2015 roay Jorosopom o Espa-
3UIICKOM DKOHOMIYECKOM COI03e Oblaa yupeske.
Ha MeXKAyHapoAHasl OpraHmM3alNs pPerroHaAb-
HOJ1 HKOHOMIYECKON MHTeTrpanun Espasuiickuii
Oxonomnyeckunt Coios (gaaee - EADC). io-
0oe MHTerpanMoHHOe oOpa3oBaHUe IpecaesyeT
1eAn oOecrieyeHNsl «J4eThIpex cBo00A» - CBODOA-
HOe IlepeJBIKEHIe TOBAapOB, YCAYT, padoueit
cuabl U KarmTasaa. DPpPeKTBHOCTD AesITeABHO-
CTVM MEXKIOCyJapCTBeHHBIX OObeAMHEeHMI 3aBU-

CUT OT OpraHM3allMIOHHO-IIPAaBOBOTO oODecriede-
HILS IIpaBOBOIo peryanposanus. Taxke n EADC
Obla cO34aH B 114X BCECTOPOHHEN MOJAepHM3a-
I[1M, KOOIlepalM U IIOBBIIIEHUs KOHKYPEeHTO-
CIIOCOOHOCTM HAIIMOHAALHBIX DKOHOMUK M CO3-
AQHNS YCAOBUIL AAs CTaOMABHOTO PasBUTHS B
VHTepecax IOBbIIIeHNs JKM3HEeHHOTO YPOBHsI Ha-
celeHUs, B TOM 4ucie ¢QoOpMUpPOBaHUs 0OIIIero
HKOHOMMYECKOTO ITPOCTPAHCTBA U €UHOTO PBIH-
Ka TpyJda TOCyAapCTB-4A€HOB, KOTOPBIMU SIBAsI-
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1orcsa Kasaxcran (PK), Poccnst (P®P), beaopyccns
(Pb), Kupruswust (KP) n Apmenns (PA). Yaursr-
Bas, uTo passutue EADC OyaeT crmocoOCTBOBATh
YCUAEHUIO MUTPAIIVIOHHBIX IIOTOKOB, OHO Hem3-
0e>XHO ITOCTaBUT BOIIPOC O HEOOXOAUMOCTH Tap-
MOHU3AIUN UAN AaKe YHU]UKAIIUY IIPaBOBOIO
peryAnpoBaHsl SKOHOMIYECKIX OTHOIIeHu 1. B
CBA3M C OTUM MeXIOCydapCTBeHHOe COTPYAHM-
4yecTBO B cepe TPyAO0BOTO IIpaBa SABASETCS BaXK-
HBIM 3B€HOM B Pa3BUTHI MHTETPALIIOHHBIX OOBb-
eAVHeHNIi, OCHOBHBIM MHCTPYMEHTOM KOTOPOTO
BBICTYIIaeT TapMOHM3allNs TPYAOBOIO 3aKOHOAa-
TeabcTBa. /A5 HTOro HEOOX0AMMO pasdpaboTaTh
OOIIYIO 4451 BBIIIIeHa3BaHHBIX CTPaH KOHIIEIIIINIO
peryAnpoBaHus TPyAOBbIX OTHOIIeHnit. O4HaKo
BBy MHOIOUYMC/AEHHBIX PacXO>XXKAeHNUI B Hallu-
OHa/ABHBIX 3aKOHOJATEeAbCTBAX 3ajaya eAUHO-
00pa3HOTO IPaBOBOTO PeryAUpPOBaHUs MOKET
OBITH pellleHa IIyTeM rapMOHM3aLMM 3aKOHOJa-
TeAbCTBA. A 4TO TaKoe «rapMoHm3anusi»? Ilpea-
AaraeM pa3o0paThCs C AaHHBIM OIIpeJeeHreM.
O6cy:xaenne. Camo 110 cebe IOHATHE «Tap-
MOHM3AINsI» HPUMEHNUTeAPHO K 3aKOHOAATeAb-
CTBy sABASETCI AOCTaTOYHO  AMCKYCCHOHHOM
KaTeropmeil ¥ 4acTo paccMaTpuBaeTCsl BMecTe
C TepMUHOM «yHM(pUKaIMsA», ITOCKOABKY UX
TPaKTOBKM MMeIOT creljududeckne OTTeHKN B
IIPABOBBIX CUICTEMaX Pa3HBIX PeITIOHAABHBIX OOD-
eauneHnit. Jorosop o EADC, moamucaHHBIL B
Acrane 29 mas 2014 roga, B ctaThe 2 yIIOMIHaeT
TepMUHBI «TapMOHM3aLNs 3aKOHOAATeAbCTBa» I
«yHudukanus sakoHogareabcTsa» [1]. Tlog rap-
MOHM3aIlMell 3aKOHOAaTeAbCTBa
cOAVKeHNe 3aKOHOAATeAbCTBa IOCYyAapCTB-ule-

ITOHVMaeTCsa

HOB, HallpaBJAeHHOe Ha yCTaHOBAEHNE CXO/AHO-
ro (COIOCTaBMMOIO) HOPMAaTMBHOIO IIPaBOBO-
TO peryAmpoBa.H.us B OTAeabHbIX cdepax. ITog
yHupuUKamueil 3akoHOJaTeAbCTBA ITOHMMAaeTCs
cOAV>KeHMe 3aKOHOAaTeAbCTBa IOCyAapCTB-ude-
HOB, HaIlpaBJAeHHOe Ha YCTaHOBJeHMe MAeHTUI-
HBIX ME@XaHU3MOB IIPaBOBOIO PeryAnpoBaHIUs B
OTAeAbHBIX cepax.

B aurtepatype mo MexxayHapogHOMY IIpaBy
U CpaBHUTEABHOMY IPaBOBeAeHIUIO MCIIOAb3YIOT
pasandHble TEpPMUHBI 4451 0003HaYeHM s ITPUOAN-
KeHIsI HallMIOHAABHBIX CHICTeM ITpaBa K o0IIemMy
3HaMeHaTeAlO («COAVKeHUe», «rapMOHU3aIINs»,
«yHuukanusa»). l'apmMoHusa mpeacr aBaseT co-

OOl HeK NI 1Ae aa, o6p aszelr] COBePIIEHCTB a 1 I10
CBOEII CYLIHOCT U SIBASIETCS CT aT MYEeCKOI K arTe-
rop ueit. B ora n4 ne oT 1p aBOBOJ T apMOH U U
T apMOH I3 all s P acCM aTp UB aeTcs K aK
A VIH aM 119eCKOe H a4 aa0 I II0Ap a3yMeB aeT
H anp aBAeHHBII Ha AOCT VDKeH 1e

I apMOH 1 1. YHU(PUKALIMIO Ke IIpaBa MOXKHO

Ipoliecc,

oIlpeAeANTDb Kak IIPOoIlecc Co3JaHusl e4MHOo00pas-
HBIX, YHUPUIIMPOBAHHBIX HOPM BHYTPM 3aKOHO-
AAaTeAbCTB Pa3ANYHBIX TocyAapcTs. OueBmaHO,
4TO OCyIecTBAeHMe AeVICTBUIL 110 CO3JaHMIO Ta-
KX MAEHTUIHBIX HOPM BO3MOYKHO TOABKO ITyTeM
COTPYAHMYECTBA MeXJAy CTpaHaMM, ITOCKOABKY
A1000€e rocyAapcTBO 004adaeT MCKAIOUYUTeAbHbI-
MU IIOAHOMOYMAMU Ha cO3gaHMe oOIIeo0s13a-
TeAbHBIX HOPMAaTUBHBIX akToB. [TpuHsaTHe THmo-
BOTO MAM MOAEABHOTIO aKTa, XOTs U He SBASIeTCs
AOCTaTOYHO I'MOKMM MeXaHU3MOM yCTaHOBAEHNs
MASHTUYHOCTY IIPaBOBOTO peryAupoBaHus [2],
BCe-TaK!l MOJKHO Ha3BaTh B KauecTse IIpuMepa
dopm ynndpuxkanun. Caeaos ateabHO, ompese-
AATH TIOHAT M€ «T apMOH U3 all Msl» HY>KHO He
yepes IleAb MAM pe3yabT aT, a yepe3 Ipoliecc
A U AeATeAbHOCTh. [lonaTus «rapmonmsanyis»
U «yHU}UKaNus», XOTs 1 OAM3KM, HO He MAeH-
TUYHBL

B oreuecTtseHHON U 3apyOeskHOIT AuTepary-
pe Takke OTCyTCTBYeT eAHOOOpasue Ipu yIo-
TpeOAeHNN TPUBOAMMBIX BbIIle IOHATHUI. OgHu
ydeHble 110/ COAVKeHNeM IIO3UTUBHOIO IIpaBa
ITOHMMAIOT COTJAacoBaHMe IIPVHIIUIIOB IIPaBo-
BOTO peryAMpoBaHIs Ha OCHOBE HOPM MeXAy-
HapOAHOIO IIpaBa, OIpejeleHyue DTaIlloB U CO-
BMECTHBIX Mep IO Pa3BUTUIO HaIlMOHAABHBIX
3aKOHOAATeAbCTB, BRIPaOOTKY OOIIMX IPaBOBBIX
no3unii [3]. Apyrue ydaeHble orpeAeAsioT cOAM-
>KeHIe Kak, BO-IIepPBBIX, BhIpaOOTKy OOlIero Kyp-
ca IIpaBOBOTIO Pa3BUTHS; BO-BTOPBIX, OCYIIleCTBAe-
HIe Mep 10 IIPe0AO0AeHMIO ITPAaBOBLIX Pa3ANYIIL;
B-TPeTbIX, IIPUHSATIE Mep I10 BBIpaOOTKe OOIINX,
COBMECTHBIX MAY e AVHBIX IOPUANYECKUX ITpaBual
[4]. Tapmonmsanms 3akoHOAaTeAbCTBa MMeeT
MeCTO TOTJa, KOT/Aa CTpaHbl HaMepeHbl COAM3NTD
CBOM ITIpaBOBbIe CHUCTEMBbl, YMEHBIIUTL pas3Au-
4us B IIPAaBOBOM PeryAMpOBaHMUM TeX MAM MHBIX
VMHCTUTYTOB. DTO NEPBUYHEIN 110 OTHOIIEHUIO K
yHupUKaun mnpouecc u 0o4ee IMPOKUI, Tak
Kak cOAV>KeHMe 3aKOHOAATeALCTB MOMKeT OcCy-
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LIeCTBASTLC 1 Oe3 IIpuBeAeHNs HOPMaTUBHOIO
peryAnpoBaHILL B TOYHOe COOTBeTCTBIe. VIHpIMM
cA0BaMl, IpPM TapMOHM3AIUM HalMIOHAAbHOE
3aKOHOZATeAbCTBO CTPAH «II0 COAEP>KaHMIO, Ha-
IIPaBA€HHOCTH, IIPaBOBBIM I1OCAEACTBISIM» IIPU-
BOAUTCSI B COOTBETCTBME C IIPMHNMMAaeMBIMIU Ha
yposHe Coio3a JOKyMeHTaMl, HECMOTpsI Ha TO,
4YTO Mephl, HIpMHUMaeMble 445 DTOI0, MOTYT pas-
HUTBCA [5].

HexoToprle yudeHble olpeaeAsIOT IIpoliecc
rapMOHU3AINM KaK «IIPABOBYIO KOHBEpPIeH-
LMIO», KOTOPYIO HOHMMAIOT KaK «MHTerpaliio
AOCTOVHCTB U ITIO3UTUBHBIX pa3pabOTOK pa3And-
HBIX IPaBOBLIX cucTem» [6]. Hanpumep, Aopo-
HuHa HI' Ttaxoke cumraeT, 4TO rapMOHM3aILIVisd
3aKOHOJAATeAbCTBA SIBASETCSI CIIOCOOOM MeXKAY-
HapO/AHO-A0TOBOPHOI yHU}UKAIUM IIpaBa, OC-
HOBaHHBIM Ha 00sA3aTeAbCTBe IOCyJapcTBa HpuU
paspaboTKe  HaIlMOHAABHOIO
CTBa CAeA0BaTh OIIpeJeAeHHOMY HallpaBAeHUIO
(mTpuHINITY) IPaBOBOTO peryAmposaHus, cop-
MyAMPOBaHHOMY B MeK/AyHapOAHOM corJaille-
Hun [7]. To ecrs Jdoponmna HI' cumraer, 4to
rapMOHM3AaLNs ABASETCSI Pa3HOBUAHOCTBIO YHU-
duxanym. Ognako B pamkax EADC mpocaexn-
BaeTCsl TeHAEHILNs, KOrja He OIpejeleHbl Cpo-
KII peaAn3anuy MeXAyHapoaHbIx HOpM. Ilocae
HOAINCAHUSI AOKYMEHTOB O HIX 9acTO 3a0bIBaIOT.

OrMmerny, uro nogmucanssle 19 HosOp:t 2010
r B Cankr-IlerepOypre Coraamienne o mpaBoBom

3aKOHOJaTeAb-

cratyce TPYASIIUXCSI-MUTPAHTOB M YA€HOB MX
cemeit [8], nmpeaycMmaTpuBaloliee 3Ha4MTeAbHOE
yIpollleHne mnopsjgka npeOblBaHUs U OCYyIIecT-
BAGHNSI TPYAOBOM A@ATeABHOCTU TPYAAIIVIM-
CA-MUTPAHTOM Ha TEPPUTOPUAX TIOCYyAapCTB
cropon, n Coraamenue O COTPyAHUYECTBE II0
IIPOTUBOAEVICTBUIO HEAETaAbHON TPYAOBOV MU-
rpanumu U3 TPeTbUX rocyaapcrs [9] craam mep-
BBIMM MEKAYHapOAHBIMIU AOTOBOPaMM, 3aKAIO-
4eHHBIMI B popMaTe EAMTHOrO SKOHOMITIECKOTO
IIPOCTPaHCTBa, OPMEHTUPOBAaHHLIMIU Ha YIOp:-
AodeHue BHellIHell TpyAoBoil murpanun. Coraa-
IIIeHne O IIPaBOBOM CTaTyce TPYASAIIMXCA-MU-
TPaHTOB I YAeHOB ux cemelr ot 19 Hos6ps 2010
roga obecrieumBaeT AOCTYI TpyAsdmmmcsa Oes
ydJeTa OrpaHMYeHNUI I10 3alllTe HallOHAABHOIO
PBIHKA TPYAQ, a TaKKe AOCTYII K OCYIIeCTBACHMIO
TPYAOBOI AeATeABHOCTU 0e3 IOAYYeHNs CIIeln-
aAbHOTO Pa3peIeHus..

ITocae nauaaa aevictsus gorosopa o EADC
AaHHBIE COTJallleHus yTpaTuAU CUAY, HO IO4-
IycaHueM JaHHOTO JOTOBOpa OBLAO Cepbhe3HO
CKOPPeKTUPOBaHO MUTPALIOHHOE ¥ TPyJAOBOe
3aKOHOJAaTeAbCTBO TocydapcTs-uaeHos EADC.
Aorosop o EADC m comyrcrBylomue emy JAo0-
KYMEHTBI BKAIOYAIOT LIeABIN Psij IOAOXKEHMNIA,
HallpaBAeHHBIX Ha oDecriedyeHye cBoOOABI Iepe-
ABVDKEHIs BHYTpU Trocygapcrs-udeHos EADC
IpU  OCYLIeCTBAGHUM TpaXkKAaHaMIU  JaHHBIX
CTpaH TPYAOBOM AesATeABHOCTM Ha TeppUTO-
puUmM APyroro rocyJapcrba-udeHa, a TakXke AA4s
4/€eHOB uX ceMell. B xpaTkom Buge 9Tu HOpMBI
MOXKHO IIpeACTaBUTh cAeAyIomuM oOpasom: 1.
Auna, Xeaamouye paboTaTh Ha TepPpPUTOPUN
apyroro rocyaapcrsa EADC, n uaens! ux cemen
MOTYT HaXOAMUTHCSI Ha TePPUTOPUU APYTOIO TO-
cyaapcrsa Oe3 perucrpanun B reyenue 30 cyTok
B saapneiiiemM oHM perucTpupyorcs 1o Mecty
npeObIBaHMSA Ha CPOK, OIpeeasieMblil AeiiCTBU-
eM TpyAOBOTO orosopa; 2. I'paxkaane ogHoro
rocysapcrpa-uaeHa EADC npm nepecedenun
IpaHUIIBl APYTOTO rOCyJapcTBa-udeHa II0 3arpa-
HITaCIIOPTY He 3aIl0AHSIOT MUTPALIMOHHYIO Kap-
Ty B TOM CAy4Yae, ecAu CpOK MX IpeObIBaHM: He
npespimaer 30 cyrok OTMeTKa O IlepecedeHUN
TpaHUIIBI CTABUTCA B 3arpaHmacropt; 3. I'pax-
AaHaM rocygapcrsa-uyaeHa EADC ne TpeOyercs
0pOpMAATH paspellleHNe Ha OCyIIeCTBAeHue
TPYAOBOI AeATeABHOCTI Ha TEPPUTOPUM APYTO-
ro rocyJapcrsa uaeHa TpyaoBylO AeATeAbHOCTD
OHM MOTYT OCYIIIeCTBAATh Ha OCHOBaHMUU TPYyAO-
BOTO AU I'Pa’K4aHCKOTO-IIPaBOBOTO A0T0BOpa; 4.
Ha Teppuropun scex rocyaapcrs-uaenos EADC
ACVICTBYeT IIpsAMOe IpU3HaHMe AUIIA0Ma U KBa-
andukanuy, He TpeOyeTcs MPOXOXAeHUs Ipo-
Leaypsl Hocrpudukanun JokyMeHTOB 006 00pa-
3oBaHUN. JaHHas HOpMa yCTaHOBAEHa ITyHKTOM
3 crateu 97 gorosopa o EADC or 29 masa 2014 .
Oanaxo Tam Xe cgesaHa cAeAyIonias OTOBOPKa O
TOM, UTO TPyAAIIMecs OAHOIO rocyJapcTBa-uae-
Ha EADC, nperenayiomme Ha 3aHATH Ilelaro-
IMYeCKOM, IOPUANYECKON, MEeAMIIMHCKON WA
¢apmaneBTIIeCKOil AeATeALHOCTBIO B APYIOM
rocyaapcrse-uaeHe EADC, mpoxoasT ycTaHOB-
A€HHYIO 3aKOHOJAaTeALCTBOM TPYyJ40yCTPONICTBa
rocyJapcrsa Ipoledypy npusHanmus /Jokymen-
TOB 00 0Opa3oBaHMM U MOTYT OBITh AOMYIIEHBI
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K IIeAarormyeckoyi, IOpUANYEeCcKO, MeAUIIVH-
CKoil 1AM ¢apMareBTUIecKoil AesTeAbHOCTH,
a A0OXOABI MHOCTPAHHOTO IpakAaHMHa Tocyaap-
crBa-yaeHa EADC na teppuropum gpyroro ro-
cyAapcTBa-udeHa 004araloTcs HaA0roM HapaBHe
C A0XOJaMU TpaKdaH DTON cTpaHbl; 5. B tpyao-
BBIX OTHOIIIEHMAX YIUTBIBAETCS TPYAOBOI (B TOM
qycAe CTPaxoBO) CTaX AAs Ileaell colliaAbHO-
ro obecriedenus1; 6. JeTu rpakgaHuHa rocyaap-
crBa-yaeHa EADC uMeroT 1ipaBo Ha IlOceleHue
AOIIIKOABHBIX YUYPeXKAEHUIT B COOTBETCTBUM C 3a-
KOHOZAaTeAbCTBOM IIPUHMMAIOIIErO rocy AapCTBa;
7. I'paxxaanam rocygapcrsa EADC u waenam ux
ceMell Ha TeppUTOPUM APYTOTO rOCydapCTBa-uae-
Ha EADC okasbiBaeTcs ckopasi MeAMIIMHCKas
IIOMOIITb B DKCTPEHHOI U HEeOTAOXHOI (popme
DecI11aTHO B TOM Ke IOpsIAKe U Ha TeX e yCA0-
BUSIX, YTO U TPpaXkgaHaM 9TOTO rocyAapcTsa, BHe
3aBUCUMOCTY OT HaAN4Ms MeAMUIIMHCKOTO MOAN-
ca [10].

Taxke B 11easx obecrieueHNs: paBHBIX IIpaB U
rapaHTuii B cpepe IEHCMOHHOIO OOecIledeHNs],
3alUTH U IIepeBoja IEeHCHMOHHBIX IIpaB TPyAsd-
LIUXCs TOCyaapcTB-uaeHoB Coro3a U 4A€HOB X
cemeit Ha Bceit TeppuTopuy Corosza ObLA0 TTOATIN-
cano CoraaneHne o IeHCHOHHOM OOecIiedeHNnn
TPYASAILIMXCs TOCYy4apCTB-44€HOB EBpasuiickoro
skoHOMIMYeckoro coiosa (Cankr-IletepOypr, 20
Aekadpst 2019 roaa) [11], 9TO s1BMAOCH 3HAYUTEAD-
HBIM IIPOTPeCcOM B IIpoLiecce CO34aHmns yCAOBUI
Aas1 9PPeKTUBHOro (PYHKIIMOHNPOBAHUS eAu-
HOTO pbIHKa TPyA40BhIX pecypcos Corosza. 4o cux
IOp M3-3a Pa3sAMYMII B IIEHCUMOHHBIX CHCTeMax
crpan Coio3a MeHCHMOHHBIE IIpaBa TPYASIIVIXCS
¢popmupoBaaucs He BO Bcex cTpaHax. To ecTs, K
npumepy, rpaxkaanut KP, padotas 5 PO, naatna
HEOOXOAMMBIe OTYMCACHUS, IIPU HTOM IIeHCUIO
3a mepuog padotsl B PO ne moayvaa I'locae Bery-
IA€HUs AOKyMeHTa B cuay tpyasimuecs Corosa
OyAyT Ioay4daTth IeHCHUIO 3a IIepyroJ pabOTHI U Y
ce0s1 Ha poauHe, U B Apyrux rocygapcrsax EADC.
Tax, naripumep, rpaxkaanuH PA, xoTopslit 11ocae
BCTYIAEHMSI COTJAallleHus B cuAy mnpopabora-
er 5 aet B PO, 3 roaa B Pb, 1 roag B PK u ocras-
meecst Bpemsa B PA, OyaeT rnoayyars 1eHcuio ot
4 cTpaH — OT KakKA0M 3a KOHKPEeTHBIV IIeplOf,
pabotsl. [Ipu »TOM Kaxkaoe rocygapcrso Oyaer
Ha3HayaTh M PacCYMTBHIBAThH IIEHCUIO IO CBOEMY

3aKOHOAATeAbCTBY. Ba>kKHBINI MOMEHT: YTOOBI I10-
AY4UTH IIPaBO Ha IIEHCUIO, HY>KHO IpopadoTaTh
B ApyroM rocyaapcrse EADC He MeHbIIIe O4HOTO
roga. baarogaps coraamenunio rpaxgaHe cMo-
IYyT IoAy4aThb 3apaOOTaHHBIE IIeHCHM B AI000J
Touke Corosa. Berynaenme B cuay coraaiieHus
O TEeHCMOHHOM OOecIIedeHU!N TPYASAIINXCS IO-
CyAapCTB-UA€HOB CTaHeT CAeAyIOIIMM BHTaIlloM
PasBUTIS eBPa3UIICKO MHTeTPaliA.

Takum oOpazoM, rapmMoHM3anus 3aKOHOJa-
TeAbCTBA SIBASIETCSI OCOOBIM TUIIOM B3aIMOAEN-
CTBUSI 3aKOHOB, CAO>KHBIM, CHCTEMHBIM SIBA€HMU-
eM, IPOHM3BIBAIOIINM COOOJ MHOIVe, ecAl He
BCe, MPOLIeCCH COBEPIIeHCTBOBAaHI, YHM(UKa-
UM, CcoljMaAu3allMi CTPYKTYPHBIX 51€MeHTOB
IIPaBOBOII CHCTEMBI, OHO B OOIIerocysapcrBeH-
HOM KOHTEKCTE IT03BO/15IeT COTAacoBBIBATH (COAM-
>KaTh) pasAM4HbIe 110 AMTHAMUKe U HallpaB/AeHHO-
CTH, TIOPOII U BCTPEYHBIe IPOTUBOOOPCTBYIOITIIE
VMHTePeCchl OTAEABHBIX CA0€B U IPYIII HaceAeHNs,
XO3SMCTBYIOIINX CyODbeKTOB, TePPUTOPMAABHBIX
eauHUL u odpasosanuit. Vimenno nosromy T..
Xabpmuesa n IO.A. TuxoMnpos noadepKusaior,
YTO «MMEHHO MHTEpPEeCHl «OXMBAAIOT» U «OAY-
XOTBOPSIIOT» IIPaBOBbIe ITPOLIeCChI I HOPMBI, 1 X
rapMOHM3aLVsI B KOHTEKCTe oOecIiedeHNs] Halll-
OHaAbHBIX MHTEpPECOB BecbMa aKTyaabHa» [12].

M.T. banimaxanos n /A.M. baiimaxanosa yka-
3BIBAIOT, UTO LEABIO B3aMOAEWCTBUS MEXAY-
HapOAHOIO IpaBa M BHYTPUIOCYAapCTBEHHOIO
3aKOHOJATeAbCTBa SBASETCS COBepPIIeHCTBOBa-
HIe peryAupOBaHNs IIpaB 4eAOBeKa, ITOAHSATHE
ero Ha 0o/ee BBHICOKUII ypOBEHb U B KOHEUHOM
uTore obecriedeHye MPOIPeCCUBHOIO Pa3BUTUA
apas yeaoseka [13]. C 24aHHBIM BBICKa3bIBaHIEM
MBI HellpeMeHHO corJallaeMcs, Tak KaK 9KOHO-
MIJecKasl MHTeTpanys co3aeT HeoOOXOAMMOCTD
IIPaBOBOII MHTETpaLN, B CBSI3U C YeM IIpodaeMa
rapMOHHM3allMM 3aKOHOJaTeAbCTBa aKTyaAMU3N-
pyercs.

ITo muennio M.A. TTmeHnM4YHOrO, rapMOHU-
3alMsl XapaKTepu3yeTcs He TOABKO KaK IIpoliecc
COBEpIIIeHCTBOBaHIs 3aKOHOJ4ATeAbCTBa, HO U
BO3BOAMTCSI B paHI IIpaBOBOTO IIPMHIINIIA, Ha
KOTOPOM OCHOBBIBA€TCsl pa3BUTHE KOHKPETHO-
ro yHKIIMOHaABHOIO HampabAeHus. I'apmoHn-
3al/sl 3aKOHOJAATeAbCTBa - COBOKYIIHOCTL Mep
OpraHmM3alIOHHO-IIPaBOBOIO ¥ IIOAUTUYECKOTO
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XapaKkTepa, OCyIIecTBAsSeMBbIX I'OCyAapCTBOM IIO
COTracOBaHUIO 3aKOHOB IIOCPeACTBOM IOpUAde-
CKI yCTaHOBAEHHBIX (pOPM U METOJOB C I1eAbIO
HIpUBeAeHIs X B OPIaHNYHO CAa’KeHHOe, paBHO-
BECHOE CTaTUKO-AVHAMIUYECKoe COCTOSIHME, IT0-
3BOAsIOIIEe paccMaTpUBaTh Bech 3aKOHOJATeAb-
HBIJI MacCUB KaK e41HOe, TeXHIKO-IOpUANYIECKOe,
CTpoIiHOe, PYHKIMOHAABHO 9P PeKTUBHOe Ipa-
BOBOe oOpasosaHue [14]. Autunosa A.A. oTme-
JaeT, 4YTO TapMOHM3aLNs HOPM IIpaBa sIBAseTCs
HeOOXOAMMBIM ycaoBUeM obecriedeHms: s dex-
TUBHOCTU OIIpeJeAeHHBIX cep COBpeMeHHOTO
rocyaapcrpa [15]. A./l. MakoBckuii paccMaTpu-
BaeT yHU]UKAIIUIO B KayecTBe BceoObeMAIOIe-
r0 MHCTPYMeHTa JAOCTVDKeHUs eAMHOOoOpasus
1pasoBbIX HOpM [16]. A.P. I'yae Taxkoit BceoObeM-
AIOIINI MHCTPYMEHT yCcMaTpuBaeT B TapMOHIU3a-
oum [17].

VccaeaoBanne moHATHII «yHUpUKAINMI 3a-
KOHOJATeABbCTBa» U «TapMOHM3aLNs 3aKOHOAA-
TeALCTBa» I103BOASIET C YBePEHHOCThIO TOBOPUTD
O HEBO3MOXXHOCTU UX OTOXKAecTtBAeHms. Coraa-
cumca ¢ I'B. ITaxapeBoii, yTBep>KaalOllleln, 4To
00a DTUX SIBAEHM:, SIBASIACH IIpeoOAajalonuMu
MeTOJ4aMIl MHTeTIPalMIOHHOIO IIpollecca, IIped-
CTaBASIIOT COOOM «KPBLAbs» IIPABOBOTO COAVIKe-
Hus. OHa paccMaTpuBaeT IapMOHM3AIMIO Kak
IIPaBOBYIO IIpOLleAypy HpMBeAeHs HallMIOHAAb-
HBIX aKTOB U ITpaBoBbIX akToB EADC B Takoe co-
OTHOIIIeHIe, IIpY KOTOPOM HaIlMlOHa/AbHbIe aKThI
IO CBOEeIl CyTH, IIPMHLINMIIAM IIPaBOBOIO peryAu-
PpOBaHMs M OKUAAeMBIM ITPaKTUYeCKUM Pe3yAb-
TaTraM CTaHyT COOTBETCTBOBaThb IIPaBOBBIM aKTaM
EADC, 3a uckamoueHueM pa3ANdHBIX IPaBOBBIX
METO/AOB JAOCTVDKEHMs IIOCTaBA€HHOM 3ajaum
[18]. A.C. Mpux He Oe3 ocHOBaHUsI ITI0AaraeT, YTO
«COAVIKeHIe ITPaBOBLIX CUCTEM SIBASIETCS POJO-
BBIM ITOHSTIEM I10 OTHOIIIEHUIO K IIOHATISIM Tap-
MOHU3AIUM ¥ YHUPUKALIMU ITPABOBBIX CHUCTEM»
[19]. VMnoi TouKM 3peHnst IPUAEPKUBAIOTCI
HaIllM Ka3axXCTaHCKMe ydeHble cOBMecTHO ¢ A.M.
KypennsivM, KoTopble cumMTalOT HEOOXOAVIMBIM
«BBIpaboOTaTh €4MHOe IIOHATHE TapMOHU3AIINUN
TPYAOBOIO 3aKOHOJaTeAbCTBa, KOTOpOe ...
AyeT MOHMMaTh KaK cOAV>KeHNe HallOHaAbHBIX
TPYAOBBIX 3aKOHOAATeABbCTB, HO He MX YHU(UKa-

cae-

nuio» [20]. ITo muennio A.K.Haauposoii, BeIcKa-
3aHHOMY el0 B KHure 2016 r., «44: rocyAapcrB-y-

gactHukoB EADC Ha gaHHOM 9Tame akTyaabHa
He TOABKO ITpaBoBasl MHTerpams MeXJAyHapoa-
HBIX CTaHAAPTOB TPyAa, HO U CO34aHIe yCAOBUI
AASl TapMOHM3alNI 3aKOHOAATeAbCTBa B paMKax
eBpasnIicKol uHTerpanum» [21]. B apyrom mecre
DTOI >Ke pabOThI aBTOP MUIIET yKe O HeOOXOAM-
MOCTH He TOABKO TapMOHM3AIIUM, HO M YHUPU-
Kaluy TPyA0BOTO 3aKOHOAATeAbCTBa», @ B MOHO-
rpadpun 2013 r. 6p120 cAeaaHO BecbMa CIIOPHOE
yTBep>KA€HIe O TOM, YTO «OAHUM U3 CIIOCOOOB
rapMOHM3alMN SABASeTCA YHUPUKAIVS BHYTpeH-
Hero npasa» [22]. Iloaaraem, 4TO Ha coBpeMeH-
HOM 9Talle eBPasUIICKOM MHTEerpaluu MeXAy
rocysapcrsamu-uaeHamu EADC nanboaee mep-
CIIeKTUBHO BECTU pedb O PermMoHaAbHON TPyAO0-
IIpaBOBOI MHTETpauu B popMe TapMOHM3AIIN,
HO HUKaK He 00 yHupuKaumum Tpy40BOro 3aKOHO-
AaTeAbCTBa. B 9TOM BOIIpOce MBI COraacHbI ¢ MHe-
HreMm T.M. Abarigeabaunosa, A.M. Kypennoro,
C. K. CyaeiiMeHOBOIL. 1 Ap.

Ilo namemy MHeHMIO, YHUPUKALMIO Iiele-
cooOpasHee BOCIIPMHUMATL He KaK aabTepHaTH-
By TapMOHHM3allMM, a KaK ee CaMOCTOATeAbHbIN
®Tall, KOTOPHI IIpeariodaraeT COIAacOBaHHYIO
AesITe AbHOCTh ¢popmupyromnyio,
YTOUHAIONIYIO MAM IpeKpalalionlyio OAMHa-
KOBbIe (eAMHOOOpasHble, YHUQPUIMPOBaHHEIE)
IIpaBOBBIe HOPMBI BO BHYTPEHHeM IIpaBe Tocy-

roCyAapcCTB,

AApCTB — yJaCTHUKOB. I'1aBHOII ee 0COOeHHOCTHIO
BBICTyIIaeT TO, 4YTO OHa IPOUCXOAUT B IIPaBOBOI
cucTeMe MeXXAyHapOJAHOTO IIpaBa U BO BHYTPEH-
HeM IIpaBe rocyJapcTBa C IIpMMeHeHeM MeXAy-
HapO/AHO-IIPaBOBBIX U HAIIIOHAABHO — IIPABOBBIX
¢opm 1 mexarnamos. PakTudeckyt yHUpUKaIs
B JaHHOM CAydYae BBICTyIlaeT MeTOAOM IrapMOHMU-
3aluy 3aKOHOAATeAbCTBA.

Kak ormeuaer O.H. Cagnkos, BcaeacTsue Ha-
AWMYUST MHOTOUMCAEHHBIX U AaA€KO He OAMHAaKO-
BBIX HaIlMIOHAAbHBIX 3aKOHOB C KOHIJa IIPOIIA0TO
BeKa HavaJach pazpaboTKa IIpaBOBBIX HOPM, KO-
TOpBIe IIOCAe IPUHATUS X 3allHTepPeCOBaHHBI-
MM TOCyJapCTBaMy 3aMeHUAV OBl pa3HOPOAHBIE
[IOA0>EHUs HAITMOHAABHOTO 3aKOHOAATeAbCTBA
U yCTpaHUAU TeM CaMbIM OTMedyeHHbIe TPyAHO-
ctu [23]. CaeaoBaTeabHO, COAVKEHMe IIpaBoO-
BBIX CIICTEM, IIPUBOJJAIINee K eANHOOOpPa3HOMY
IIPaBOBOMY peryAMpOBaHUIO, CAelyeT Ha3blBaTb
yHU]UKaIel paBOBBIX CUCTeM. A cOAVKeHe
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IIPABOBBIX CUCTEM, IIPUBOASIIIEe K CXOZHOMY, HO
HeeAHOOOpa3HOMY IIPaBOBOMY peryAupoBa-
HUIO, CAeAyeT Ha3bIBaTh TapMOHM3allNell IIpaBo-
BBIX CVICTEM.

I'ocyaapcTBam He Hy>KHO OyeT HpUHMMAaTh
Ha HallMOHa/AbHOM YPOBHE HOPMBI, COAep Kallje
OAVMHAKOBbIe TIOPSIAKU peaar3aluy MeXXAyHa-
poaHBIX HOpM. B 9TOM mposiBAseTcs elje 0AHO
pasAnune MeXAy paccMaTpUBaeMbIMIU ITOHSATU-
saMH, Beab Kak nogduepknsaer C.B. baxun: «mipnu
yHU}UKaIUM CO34aI0TCs eAVMHbIe IIpaBoBble HOp-
MBI, a IIpM TapMOHM3alINUN — eAMHOOOpa3HbIe».
OH BBIpa’kaeT MHTEPECHYIO MBICAb O TOM, 4TO
VMHTEeTpals B IIPaBOBOII cpepe HEBO3MOXKHa 0e3
CO3JaHMsI CXOAHBIX HOpM HpaBa. Hopmsl mipaBa
cAy>XaT CTUMYAOM AAsl MHTETPalIOHHOTO ITIPO-
1ecca. Y4eHBbIIl oIIpeAeAsieT, YTO TapMOHU3aLIVS
IpaBa IIpeAcTaBAseT coO0Il AeATeAbHOCTD 110 BBI-
paboTKe IIpaBOBLIX HOPM, €AMHOOOPA3HO pery-
AUPYIOUTUX OIIpejeAeHHbIe BUAbI OOIIIeCTBeHHBIX
otHoIeHui. Takke OTMedaeTcs, 9TO COAVMKeHe
CICTEeM HAIIMIOHAABHOIO IIpaBa SIBASIETCSA COCTaB-
HOI1 4acThIO IpaBoBoli nHTerpaunn. CoaroKeHne
CICTeM HallMOHAaAbHOTO IIpaBa BBICTyIaeT Kak
9acTh OPTaHNM30BaHHON AesTeABHOCTH, IIPV3BaH-
HOI1 oDecIiednTh HOpMaAabHOe (PYHKIIMOHUPOBa-
HIe HallMIOHAaAbHBIX CHCTeM IIpaBa M UX B3aUM-
HyIO conpsaraemocts. Kpome Ttoro, baxun C.B.
OTMeuaeT, YTO yCTaHOBAeHIUe eAMHOOOpPa3HOTO
peryanpoBaHus ogHUX cep C Hem30e>KHOCTHIO
BAe4eT HeOOXOAMMOCTb COAVIKEHVSI ITPaBOBBIX
HOPM B APYTUX 004aCTsIX MeXIOCyAapCTBeHHOTO
B3amMoAencTBIs [24].

BuiBoabpl. Ha ocHoBaHuM BBIIIEN3A0KE€HHO-
ro MOXEeT OBIThb cAesaaH OOOCHOBAHHBIN BBIBOA,
O CXOXKeCcT! IIpOlleccoB TapMOHM3AIUN ¥ YHU-
¢ukanum, oAHaKO MeXAy HUMU CyIIeCTBYeT
PsA4 3HAYUTEABHBIX OTAMYMIL YHUPUKAIUA B
MeXXAYHapOAHOM IIpase IIpejlioJaraeT ycTa-
HOB/AEHIEe eAVHOOOpa3HBIX HOPM B IOpMANde-
CcKI 00s13aTeABbHON A4S TOCYAapPCTB-y4aCTHUKOB
nporecca yaugukanum gpopme. 'apmonnsanms
— 9TO0 0O0Jee IPOCTOIL, «MATKUII» IIPOIeCcC, He-
npejrioaralommil  ycTaHOBAeHMe KaKUX-A10o
00513aTeAbCTB A4Sl €r0 yJacTHUKOB. Pazamune
B pe3yabTaTax OCYIIeCTBAeHNUs. B pesyabrare
yHU}UKaIUY TPOUCXOAUT BKAIOYEHNE OJMHa-
KOBBIX HOPM BO BHYTpeHHee ITpaBO HeCKOABKIX

CyBepeHHBIX TOCYAapCTB, a B pe3yAbTaTe rapMo-
HU3aLUM — UCKAIOUUTEABHO COAVKeHUe IIpaBa,
yCTpaHeHue HpPSMBIX IPOTUBOPEUUIT MeXAY
Pa3AMIHBIMU IIPAaBOBRIMMU CUCTeMaMI U TA,. Tak-
JKe 1104 TapMOHM3alluell TPYAOBBIX 3aKOHOAa-
TeALCTB IIOHMMAIOTCS CIICTeMa OOIIUX U COrAaco-
BaHHBIX B3IA5140B Ha eAMHbIe 11eAV Y ITPUHIIAIIBI
¢popmupoBaHus MPaBOBOI OCHOBBI B TPYAOBOI
cdepe, myTH, MEpOIpUATUS, MEXaHU3M U DTa-
bl MX MPaKTUYeCcKOoro ocyimecrsaeHns. OcHo-
BOJ TPYAOBOJ TapMOHM3alMU SBASIOTCA CaMO-
CTOSITEABHOCTb U 400OPOBOABHOCTH IOCYyAapCTB B
ompe/e/eHNN HallpaBAeHNI ¥ TAyOMHbI y9acTis
B IIpoljecce cOAVDKeHM:s U YHUpUKAIIUY HAINO-
Ha/AbHBIX TPYAOBBIX 3aKOHOAATEALCTB, MX I1OCTe-
IIeHHOCTD M HTAaITHOCTh PeaAr3ariiin.

Kpome TOro, yHmumupoaHHble HOPMEI
BKAIOYAIOTCs B HallMOHaAbHOE IIPaBO B KayecTBe
CrenaAbHbIX I0PUANIECKNX ITPeAIICaHNI, T10-
CKOABKY MX OopopMAeHMe yalle BCero MPOoNCXO-
AUT B paMKaX INPMHMMaeMOIo rocyJapcrBaMu
MeXXAyHapoAHOTO Jorosopa. Hopwmsl, paspaba-
ThIBaeMble B IIpoOllecce rapMOHM3alluM, HaIlpo-
TUB, IIPMU3BaHbl pa3BUBaTh HallMOHAaAbHOE IIpa-
BO. [IpuHMMaemble B paMKax COOTBeTCTBYIOIIEN
IpoLeAyphl I0OpUANYecKre IpeArncanns, oyay-
9l OCHOBaHBI Ha MHOCTPAHHOM MAM MeXAyHa-
POAHOM IIpaBe, alalTUPYIOTCs K TpeDOBaHMAM
BHYTPUTOCYAapCTBEHHOI IIpaBOBOI CUCTEMBI, B
pesyabTaTe 4ero OHM HUYeM He OTAMYAIOTCs OT
APYTUX HOPM HaIIMOHaABHOIO ITpaBa, MpUMeH:I-
sICh B DTOM CBsA3M B 00IIeM Tnopsigke. Pesromupys
BBIIIIECKAa3aHHOE, MOXHO IIPeAIIOAOXKUTh, 4TO
B IIeAsX eAMHOOOpa3HOTO ITOHMMAaHUsA IIPaBo-
BOJ MPUPOAbI TapMOHM3alMU TPYAOBOTO 3aKO-
HOJaTeAbCTBa B PaMKaX MeKIOCy4apCTBEHHOTO
HYKOHOMMYECKOTO O0beANHeHNs, B JaCTHOCTU B
EADC, u BpIsIBAEHUSI OCOOEHHOCTEN HeoOXO0Au-
MO OIpeJeAuTh 3HaueHNe IMOHATUSA «TapMOHM-
3alMsl TPYA0BOTO 3aKOHOAATeAbCTBa», @ UIMEHHO:
«'apmMoHM3anusa TPyAOBOTO 3aKOHOAATeALCTBa
IpeAcTaBAsieT coOOM COraacoBaHHBIE AEVICTBIAS
crpan-ydactaun EADC 1o ocymiecTsaeHuIo Tpy-
AOBOJ TIOAUTMKM, OCHOBaHHbIe Ha IIPUMHIIMIIAX
AOOPOBOABHOCTY, HEAUCKPUMMMHALMM U CaMO-
CTOSITEABHOCTM B I1eASIX YCTPaHeHUs pas3Andmi
B TPY40BOM 3aKOHOJaTeAbCTBe CTpaH-y4aCTHMI]
EADC u pas3BuTus MeXIocy4apCTBEHHOIO DKO-
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K sonpocy o nonsmuu «zapmonusaus mpyoo6ozo 3aK0H00ANeAbCHI6a»...

HOMMYECKOTO OOBeAVHeHMs, 3aKAI0JaroIIyX-
cs B BRIpabOTKe HaAHAIIMOHAABHOIO IIpaBa U
COAVKeHUN HallMOHAABHBIX TPYAOBBIX CHCTEM».
CoBepIlleHHO OYeBUMAHO, YTO TapMOHM3aALNS
TPYAOBOIO 3aKOHOJaTeAbCTBA B paMKax Me-
JKIOCyAapCTBEHHON MHTEeTpauuyu A0AXHa OCy-
IIeCTBASATLCS  COIAaCcOBaHHO, I10CAe40BaTeAbHO
U CHMHXPOHHO. DTO, B CBOIO O4epeAb, AUKTYeT
HEOOXOAMMOCTh CHCT@MHOTO I10AX0J4a K paboTe
II0 TapMOHM3AUMM HAIMIOHAABHBIX TPYAOBBIX
3akoHOJaTeancTB. [locTpoenne caakeHHON Tpy-
AOBOJI CMCTE@MbI BO3MO>KHO IIpU FapMOHM3aLU
HaIlIOHAaAbHBIX TPYAOBBIX 3aKOHOAATEABCTB IO-
CyAapCTB, BXOAAIIMX B MHTerpaljlilOHHOe OOb-
eAVHeHNe, a TaKXKe 3aKAIOYeHUs MeXAy HUMU
MeXAYHapOAHBIX TPYAOBBIX coraaimrenuii. B co-
OTBETCTBUM C y>Ke 3aKAIOUeHHBIMU MeXAyHapoa-
HBIMM AOTOBOPaMU U COTAALIEHUAMU TPyAOBOE
3aKOHOAATeABCTBO paccMaTpUBaeTcs KaK OAHO
U3 IepBOOYepeJHBIX HalpaBAEHMII OCyIIlecT-
BAeHMS TapMOHU3anuu. Aas co3jaHus ycCTOM-
4IBOJ ®KOHOMMKO-TIpaBoBoii cucremel Coroza
HeoOX0AMMO, BO-IIEpPBBIX, OOeCcIeunTh COAVDKe-
HI1e IIPaBOBLIX CHCTeM IrocyJapcTs-yaeHoB EADC
1, BO-BTOPBIX, 4OCTUYDb COTAaIleHns o0 ocodooM
NopsIAKe UCIIOAHEeHNsI HeOOXOAUMBIX IIpoLieayp
BHYTPM CTpaHbI 4451 D0Aee caakeHHO! paTudu-
Kalluy AOTOBOPOB, IPUHATHIX B pamkax EADC.
Perrennio ykasaHHBIX 3a4a4 MOXKeT CIIOCOOCTBO-
BaTh AEATeAbHOCTh CIIEIMaAbHO CO34aHHBIX Ha
TO opraHoB JerictsoBasinii Bo BpeMs EBpAzDC
KoopanHaiioHHplii coBeT II0 rapMOHM3alUu
HalVIOHAaAbHBIX 3aKOHOAATEALCTB UAAXOCTPUPY-
eT A0CTaTOYHYI0 D(PPeKTUBHOCTh TaKOIO poja
cTpykryp [25]. VIM ocymiectBasaach AeATeAb-
HOCTh IIO CPaBHUTEABHO-IIPABOBOMY aHaAU3Y
3aKOHOAATeABLCTB CTPaH-YA€HOB, AAs 4ero ObLAM
CO3JaHBbI CIlelnaAbHble paboune rpymsl. B uro-
re ToCcygapcrsaM IIpeaJaraauch OIlpejeleHHbIe
peKOMeHAaIMM II0 COBePIIeHCTBOBAaHUIO MeXa-
HI3Ma IIPaBOBOTO PeTryAMpPOBaHNs TeX MAY MHBIX
IIPaBOBBLIX MHCTUTYTOB, 4451 TOIO YTOOBI IIpIUBe-
CTM UX B COCTOSIHME, COOTBETCTBYIOIIlee ITPUH:-
TeIM Ha ypoBHe EBpA3DC crangapTam.

B pamkxax EADC, nanpoTus, MexaHI3M KOH-
TpoAsA 3a COAVIKeHMeM HallMOHAABHBIX 3aKO-
HOAATeABbCTB B 4YacTU peaau3allyl peleHuit,

IIPUMHMMAaEMbIX OpTraHaMM YIIpaBA€HNM:A WMHTe-

rpanun, A0AXHBIM oOpa3oM He pazpaboran. [1o
3aKAI0YeHNIO DOABIIMHCTBA aBTOPOB, IIpOBeJeHa
HeJOCTaTOYHasi paboTa IO TapMOHM3AlUM Ha-
IIMOHAJABHBIX 3aKOHOAATeAbCTB [26]. Kak caea-
CTBIU€, OTCYTCTBYyeT CMHXPOHHOCTD B peaAn3alyn
COIO3HOM IMOAUTHUKI Ha HallIOHAaAbHOM YpOBHE
U OIPUHATAM COOTBETCTBYIOIINX BHYTPUTOCYAap-
CTBEHHBIX IIPABOBBIX aKTOB I10 MeKAYHapOAHBIM
AOroBopaMm, IpMHUMaeMbIX B pamkax EADC.

CpaBHUTeABHO-TIPABOBOJ ~ aHAaAMU3  HAIMO-
HaABHBIX 3aKOHOJATeABbCTB TOCYyAapCTB-4A€HOB
EADC B yactu UX A05IABHOCTU K paTupUKalun
3aKaro4aeMbIX Ha yposHe Coio3a MeXAyHapoa-
HBIX JOTOBOPOB ITOKa3bIBaeT Ha OTCYTCTBUE YHU-
¢puMpoBaHHOTO MPaBOBOTO MeXaHU3Ma B DTON
cdepe.

Kpome 9TOro, HammonaabHBIMU 3aKOHOJA-
teapctBamu PK, PO, Pb u KP npeaycmorpena
110CAe/]0BaTeAbHOCTh BHECeHNsl B IIpeACTaBU-
TeAbHBIN OpraH 3aKOHOIIpOeKTa O paTuduKauun
MeXXAyHapOAHOTO AOTOBOpa 0e3 yKa3aHMs Py
®TOM CPOKOB 4451 TIOATOTOBKM yYKa3aHHBIX ITpeJ-
AOXKeHUi. DTO elje pa3 CBUAETEABLCTBYyeT 00
OTCYTCTBUM HajJeKalllero MeXaHM3Ma II0 BCTy-
IIA€HUIO B CUAy OOABIIMHCTBA ITOAIIVICAHHBIX
Me>KAyHapOAHBIX 40TOBOPOB B paMKax Eppasuii-
CKOT'O COI03a.

OcCHOBHBIMM NPUYMHAMU TaKOM HECHMHXPOH-
HOI pabOTLI O BHIIIOAHEHUIO CTOPOHAMM CBOMX
MeXXAyHapOAHO-TIPAaBOBLIX 00s3aTeAbCTB, CBsI-
3aHHBIX C TapMOHM3aI[Mell WX HaI[MOHaAbHBIX
3aKOHOAATeAbCTB, Ha HaIll B3TAA,
cAeAyroliye: OTCYTCTBME BO BHYTPEHHEM 3aKo-
HOJaTeAbCTBEe CTPaH YeTKO cpOPMyANPOBAHHOTO

SABASIIOTCS

NopsAKa BCTYIIA€HUsA B CUAY MeXAyHapOAHBIX
AOTOBOPOB, 3aKaAiouaeMbix oT nMeHn EADC; ne-
JICIIO/Ab30BaHNe CO CTOPOHBI MCIIOAHUTEAbHBIX
OpTaHOB CBOMX (PYHKIIMII IO KOHTPOAIO 3@ BBI-
IIOAHEeHeM MeXAYHapOAHBIX 00s513aTeAbCTB B
IIOAHOM OOBeMe; HU3KIII YPOBEeHb pabOTHl KO-
MIMCCUIT ¥ TPYIII 10 TapMOHM3alMU BHYTPUCO-
IO3HOTO 3aKOHOAATeAbCTBA.

OrcyTcTBIIe CMHXPOHHOCTY B IIPOBeAEHII Ha
HallIOHaAbHOM ypPOBHe Hpolielyp IO patudu-
KaIy OOIIeCOIO3HBIX MeXKAYHapOAHBIX 4O0TOBO-
POB HapylaeT IpelyCMOTPeHHbII BeHcKoIT KOH-
BeHI[Mell O MpaBe MeXAyHapOAHBIX JOTOBOPOB
1961 roaa [27] npuHIIMI B3aMMHOI BBITOAHOCTU
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CTOPOH, TaK KaK paTtuduIMpoOBaBIIne AOTOBOP
CTOPOHBI CBSI3aHBI AOIIOAHUTEABHBIMI OOsI3aH-
HOCTSIMU, KOTOPBIM He KOPPecIoHAMPYIOT 00sI-
3aTeAbCTBa CTOPOHDI, 3aTsAHYBIIEN IO CpOKaM
BBITTIOAHEHNsI HeOOXOAMMBIX ITPOLIeAyp.

[IpuaepxuBasich OOIIENPUHATHIX I10A0Ke-
HUI MeXXAYHapOAHOIO IIpaBa OTHOCUTEABHO TOIO,
4TO caMo IO ceOe MOAINCaHNe MeXXAyHapOAHO-
IO AOTOBOpa He CBA3bIBaeT Irocy4apcTBO HOpMa-
MI O ero oOs3aTeabHON patudukanun [28], (te
roCyAapCTBO AO0AXKHO (paKTUIeCKV HPUCTYIINTD
K MMILAeMeHTallM! YKa3aHHBIX B 40rOBOpe IIpaB
U 00sA3aHHOCTell), IIpejJaraeTcs pacIpocTpa-
HUTH JeVICTBUe NpMHIINIIA A0OPOCOBECTHOCTH,
JICIIOAb3YeMOTO HPU 3aKAIOUYeHUM AOTOBOpa, Ha
IIpUBejeHIe HaIMIOHa/AbHOIO 3aKOHOAaTeAbCTBa
B COOTBETCTBIE C TpeOOBaHMIMU BTOIO AOTOBO-
pa. DTo 1MOAO0XKeHNe MOXHO OpOPMUTH B BIJe
AOTIO/IHUTEABHOTO COTAAIlleHNs, KOTOPBIM OyaeT
BBeA€eH OCOOBIII IOPsI40K BKAIOUEHN ST 40TOBOPOB,
3akaioueHHbIX oT mMeHn EADC, B HalmoHaab-
Hble ITPaBOBbIe CICTEMBI TOCYAapCTB-4/1€HOB.

I[lo MHEHMIO HEKOTOPBIX KOMIIETEHTHBIX
CIeIaANCTOB, AOTMYHee Bcero OBLAO OBI OCy-
IIeCTBASATH IIPOLIeCC TapMOHM3ANUM U YHUPU-
KaIluy 3aKOHOJAATeALCTB mod»TamHo. Tak, B.H.
Camoryra n 10.B. MumaapyeHko npeaaaraior
CAeAyIOIIyIO I'padaliiio OT BBIABAEHMS HYy>KJa-
IOIIVIXCSA B TapMOHM3aUuu otpacaeit u cep 3a-
KOHOJaTeAbCTBa A0 KOHTPOAs 3a pe3yAbTaTaMu
HIPeAIIPUHSATLIX C DTOM I1eAbI0 MepP CO CTOPOHBI
KOHTpoAupyiomux opranos Corosa [29].

DTN Ke aBTOPHI OOpaIjaloT BHIMaHIe Ha ITpo-
04eMy MCII0AB30BaHUS MOAEABHBIX 3aKOHOJa-
TeABHBIX aKTOB KaK MeXaHI3Ma 10 COAVKEHUIO
HaIlMIOHAAbHBIX IIPaBOBBIX CHUCTeM. YTBep>KJa-

eTCs, 4TO CUTyalUs C UX MCIOAb30BaHUEM Cy-
IIeCTBEHHO OCAOKHAETCs TeM, 4TO B IIPaBOBOM
nipoctpaHcTse OniBirero CCCP cymiectsyer He-
CKOABKO YPOBHEl 3aKOHOTBOpYeCTBa: B paMKax
Corosnoro rocyaapcrsa PO n beaapycnu, B pam-
Kax coocreHHO EADC n B pamkax CHI' B neaom.

QopMupoBaHye peaabHOI IIPaBOBON CHU-
crembl ColO3a 3aBUCUT OT KOOpAVHALIUU Aes-
TEABHOCTU MeXXIOCYyJapCTBEHHBIX M MeXXIapaa-
MEHTCKMX OpTraHOB yIIpaBAeHUs MHTerparuer,
a TakXke OpraHOB MCIIOAHMUTEABHON U 3aKOHO-
AareapHON BaacTu crpaH-uaeHos EADC. I mo-
CKOABKY OKOHUYaTeAbHOe (pOpMUPOBaHMe IIPaBo-
BOI 0a3pl MHTErpaly 40AKHO OCYIIIeCTBAAThCS
Ha ypOBHE BHYTPUIOCYAapPCTBEHHBIX IIPeACTaBU-
TeALHBIX OPTaHOB, HEOOXOAMMO VMCKAIOUNUTDH He-
00OCHOBaHHOe AyOAMpOBaHUE OAHUX U TeX Ke
IIOAO0KEHMII ITyTeM MCKAIOYeHNs U3 Hal[MIOHAAb-
HOTO 3aKOHOJaTeAbCTBa IOCyAapCTB-4A€HOB KOA-
AVI3VIOHHBIX HOPM.

OTu Mephl, HalpaBAeHHble Ha COAVDKeHUe
UM TapMOHM3alMIO HaIMOHAABHBIX 3aKOHOAA-
TeABCTB, ABAAIOTCA Ba>KHBIM ycaoBueM (pOpMu-
poBaHIs B cTpaHax-ydacTHuKax EADC He TOABKO
0OIIero IpaBoBOTO, HO ¥ OOIIero ®KOHOMIJe-
CKOTO, Hay4HO-TEeXHMYECKOTO, 0O0pa3oBaTeAbHO-
ro 1 MHPOPMAIMOHHOIO HpocTpaHcTBa. Takum
o0pa3oM, TpPyJOBbIe CHCTEMBI CTpaH-y4aCTHMI]
EADC 204XHBI OBITH TpaHCPOPMUPOBAHBI 445
IIOAOXUTEABHOTO passutus. B ycaosusx yray-
©.eHus MHTeTpaIuy OCTPO CTOUT Ipob.aeMa co3-
AaHIs TapMOHM3VPOBAHHON IIPaBOBOJ OCHOBBI
B3aMIMOAEIICTBUS U COTpyAHMYecTsa. I'apmonu-
3MpOBaHHas CUCTeMa IIpaBa U 3aKOHOAAaTeAbCTBa
ABASIeTCSI OCHOBOM 445 YCTaHOBAEHMS COTPYAHM-
yecTBa 1 B3anMogericrsus EADC.
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Mnnosayuarvix Eypasusa Ynusepcumemi, [1asrodap, Kasaxcman

«EH0OeK 3aHHaMachIH yiiaecTipy» TYKbIpbIMAaMachl Maceaeci OOMbIHIIA: TEOPMAABIK acIIeKTiaep
(EADO eaaepiniH MpIcaabIiHAA)

Annoramis. Makasaga XaabIKapaAblK KYKBIKTBHIK MHTerpals IpolecTepi epekiile MaHbI3Abl DOABIII Ta-
OblAaTBIH 3aHHAMaHBI YI1AecTipy Ipolieci KapacThlphlaaabl, 04ap MeMAeKeTTep apachlHAAFbl KaTblHAacTapAbIH
JKaKbIHAAybIHaA okededi. VIHTerpanusabK rmpouecrep >KoHe KYKBIKTBIK casicaTThl yilAecTipy e3apa Toyeaai exi
GarpIT OOABITT TabBLAAABI, OMTKEHI MHTerpalus MHTeTPaIuAHb 4aMBITy KypaAbl peTiHAe KbI3MeT eTeTiH Oip-
TeKTec HeMece YKcac KYKBIKTBIK HOpMaAapchld 604yl MyMKiH emec. EADO mHTerparus HoTvKeciHAe, Kasipri
yaKBITTa eH0eK 3aHHaMachl MHCTUTYTTaphIH peTTeyje OiphIHFall kesKkapacka OeiiM. bya Tocia Makaaaga «yii-
aAectipy», «BipiKTipy» >KoHe «’KaKbIHAACTBIPY» KaTeTOpMsAAapbl apKbIAbI aHBIKTaAfaH. KyKBIKTBHIK 3epTTeyain
dAiCHaMachlH KOAJaHa OTBIPBIIL, aBTOP 3aHHaMaHbI YI1AeCTipy YFBIMBIH aHbIKTayFa ThIpbICaJbl.

Tyiiin cesgep: Eypasusaablk 5KOHOMIKAABIK O4aK, eHOeK 3aHHaMachl, YiiAecTipy, OipikTipy >KoHe >KaKbIHAa-
CTBIPY, MHTETPalUsIABIK YAepic, XaablKapaAblK IapTTap.

S.K. Alimkhanova
Innovative University of Eurasia, Pavlodar, Kazakhstan

To the question of the concept of «<harmonization of labor legislation»: theoretical aspects
(on the example of EAEC countries)

Abstract. The article deals with the process of harmonization of legislation, in which international legal
integration processes are of particular importance. The international legal integration processes lead to closer
relations between states Integration processes and legal policy coordination are two interdependent directions,
since integration is impossible without the creation of uniform or similar legal norms, which serve as a tool
in the development of integration. The EAEC, as a result of integration, is currently experiencing a tendency
towards a uniform approach in the regulation of labour law institutions. In the article this approach is defined
through the categories: «harmonization», «unification» and «convergence». Using the methodology of legal
research, the author tries to define the notion of harmonization of legislation.

Keywords: Eurasian Economic Union, labor legislation, harmonization, unification, rapprochement,
integration process, international treaties.
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XKanyapaap Kasakcran PecnyOankacel 3agHaMaaapbl
OoJibIHIIA KYKBIKTHIK KOpFaay OOBbeKTici peTiHae

Annoranms. bya maxarada xanyapaapooly, 0apAvlk mypaiepimer adamzepulirix xare adamu
KAPLIM-KAMbIHAC CAAACOIHOAZDL KASAKCMAHObIK 3AHHAMAALIK pemmeyoir, Kana 0azolmol, CoH-
0ati-ax, KaHyaprapmeH Xymuic icmey Kesinde asamammapdoly, KyKuiKmapol MeH e3ze e 3aH-
0vl Mydderepin Kopeaay xKaHe KYKbIKMAHYObIH 0CbL CAAMACLIHOA KAHA ZOIALIMU 3epmmeyAeplin
bacmayot MacereAepi KapacmvtpbiAdol.

Kasaxcman sannamacornoa 6ypoin xabdaiivl Xanyaprapoan 06acka «Kanyapaap» o0ezer y2vlm
Oepirmezert. 3ar xobacvt oAapdvl Yii, xabailvl, oHbvir, iiitde, KAMAyoa HemMece KaApmolAai Ka-
May KazdaiviHia AyLAUAPYau ALK GayHaroviy, 0UOA0ZUAAVIK 00beKmiAepi peminde aHoblKma-
yoor yevinadol. Condati-ax, yemay OpHuIHAH MbIC XKepde myp2ar XaHe Xanyap ueci mapanviHam
0aKbIAdY XK02aA2AH KAPAYCOL3 KANAH XKAHYapAap 00UbIHULA KaHe KaHzvldac Karyapiap 00 oiH-
uta-uerepi exi aii 00tivl i30ey KOAbIMEH AHDIKMAAMAAH KAPAYCHl3 KAAeAH XKAHYAPAAp Kama-
porHodazol ummep MeH Molcorkmapool HAKMbIAGY Kaxen.

Tyitin cesaep: xanyapiap aremi, Xanyapaap, KaHzol0ac Kanyapaap, Yil KaHyapaapol, Kbi-
SMeMmiK KaAHyapaap, SKCNepUMeHmmix Kanyapaap, Kayankeputirix, Kanyaprapool emoey.
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Tycri: 12.12.20 / YKapusimaneimMra pykcar erinai: 22.12.20

Kipicme. Kaszakcran d¢ayHacel TypaepiHig
konTiri (830-aaH acram OMBIpTKaAblAap >KoHe
50000 omBIpTKACHI3 >KaHyapaap) 6i34iH eaiMi3AiH
epeKIleirine xxaTaabl.

JKanyapaapapl KYKBIKTBIK KOp¥ay epTejeH
JKY3ere achIpbhlABII KeAe >KaTKaHBIMeH TUiCTi
AeHrellde >Xysere acbplpblaMariabl. TaOuenm ep-
KiHAIK >KargaiibIHAArbl >kaDalipl >KaHyapaap-
ABIH KYKBIKTBIK MapTeOeciH 3aHHaMaAbIK OeKiTy
Kasakcran Pecniybamkacel 3aHHaMaJapblHaH
KepiHic Tabaapl .

KP KoncturynumsceiHelH 6 0aObIHBIH 3 Tap-
MarbiHAa [1] kanyapaap OoiibiHIa Oip HOpMa
OepiareH, oHAa >KaHyapaap a4eMi TaOuFu Kop-
Aap peTiHAe MeMJeKeT MeHIIiringe 00AaTBHIHBI
typaasl autbiaran. KP 2004 sxprarer 9 mriagese-

ri Ne593 «JKanyapaap AyHmeciH KOpray, eciMiH
MOAANTY XoHe HalijgadaHy Typaabl» [2] apHalibl
3aHpl >kaHyapaap a4emi gen Kaszaxcran Pecrry-
Typae

HeMece yaKbITIIIa MeKeHAENTiH, COHali-aK, KOH-

0AMKachl TepPPUTOPUACBIHAA TYPAKTHI
TUHEHTaAbABIK I1eab( reH Kaszaxcran Pecry6.am-
KaCBIHBIH epeKIlle HKOHOMUKAABIK allMaFbIHBIH
TaOVMFM KOpAapblHa >KaTaThIH >KaHyapJAapAblH
Ocsr
MasMyHBIHAa Kapall >KaHyapaapra Kasakcran

SKMBIHTBIFBIH ~ KOpCeTeai. aHBIKTaMaHBIH
Pecrrybamkacsl aymMarbIHAAFbI OapAbIK >KaHyap-
AapAapl KaTkpizyra 06oaaapr (1 OanTeiy 39 Tap-
marbl). COHBIMEH KaTap, 3aH IIBIFapyIIbl O4aH
9pi HaKThLAAJ OTBIPBII «XKaHyap» YFBIMBIHA Aa
aHbIKTaMa Oepegi, odapra TeK KyprakKTa, CyAa,
aTMoc(epasa >kKoHe TONIBIpaKTa TaOWFM epKiH-
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AiK >KafrgaiibiHAa 0OAATBIH >Kaballbl XKaHyapaap
FaHa >KaTKbI3blAaAbl AediHreH (CyTKOpeKTiaep,
Kycrap, OaybplpbIMeH >KOpFaJayllbliap, KOcMme-
KeHgiaep, OaabpIKTap, MOAAIOCKaAap, KoHAIKTep
>KoHe Ta¥rbl Oackaaapsl) (1 OGarreiy 35 TapMarl).
Connimen, KP >xabaiipl >kKaHyapaap o4eMiHe
JKaTKBI3bLAMAITHIH OapABIK KaHyapAaap TypaAepi
3aHHaMa/bIK peTTey IIeKTepiHeH TBhICKAaphl Ka-
ABII KOVBIII OTHIP.

JKanyapaapmen KaTbIHACTBI peTTeyAiH >KeKe-
aeme Moaceseaepi KP saHHaMaaapbIHBIH >KaAIlbl
KoHe apHalibl HOpMaJdapbIMeH perdaMeHTTeAiH-
reH (KP azamaTThik koaekci [3], KP sxoaormsabig
kogekci [4], KP oximmIiZiK KYKBIK OY3YIIIBLABIK
Typaasl Kogekci [5], KP KBIAMBICTBIK KOAeKci
[6], «MemaekeTTik Myaik Typaas» KP 3ans! [7],
«Berepunapus typaas» KP 3ansr [8], KP «baa
apa IIapyallblABIFBI Typaabl» 3aHbl [9], «Acbia
TYKBIMABI MaA IIapyallblAbIFbI Typaabl» KP 3ansr
[10], KP aybia mapyaniblablFbl MMHUCTPiHiH 2014
kprarel 30 xeaTokcaHgarel  «JKanyapaapmen
KapbIM-KaTbIHaC epekelepiH OeKiTy Typaabl»
OYIIpBIFLI JKoHe T.0. 04apJa aTaaraH >KaHyapaap
caHaTTaphl MaTepPUaAAbIK dAEMHIH ©3re Ae KaH-
CbI3 OOBeKTAepiMeH Oip Karapda MyAiK OOBeKT-
ci peringe Kapacrtoipelaaabl. Kerm xargaiiaapaa
0oJapAblH TarAbIpbl MEHIIIIK MeAepiHiH Hemece
SKePTiZiKTi aTKapyIIbl OpraHgapAblH KOMMYyHaA-
ABIK IIIapyallblABIKTapBIHBIH KOABIHAA DOAaAbI.

Minaer xoro. Kasipri mangemms >KarAaiibl
MeH IeKTeyIlli KapaHTMHAIK IlapadapAblH eH-
risiayi >kargaliblHAa >KaHyapAapAblH OapABIK
TypAepiMeH KapbIM-KaTblHaC MaceJeaepi >Ka-
HyapAapMeH KapbIM-KaThIHACTBI 3aHHAMaABbIK
peTTeyAiH Koada Oap MoceAelepiH aIlIbIIl Kep-
ceTTi (>KaOalibl, yI1 >KaHyapJapbl, aybld LIapy-
allIBLABIFEI KoHe T.0.). JKaHyapaapra KaTbire3aik
KOepceTiareHi Typaabl XxabapaaMaaap 24eyMeTTiK
Xeaizepae TYpaKThl TypAe KopiHic Oepin keaeai
(TIOA€HAEpAl TasKIIeH YPBIII-COFY, UTTiH OachlH
MY3AaTKBIII eciriHe KpICy KoHe e3re Je >KarbIM-
CBI3 XXargaiiaap).

Bya fprapiMm >KYMBICTBIH MakcaTbl Ko4J4a
Dap KYKBIKTBIK BaKyyMABbl >KOIO >KoHe >KaHyap-
AapAbIH OapAbIK TypAepiMeH JKYMBIC icTey KaThl-
HacCTapbIH KYKBIKTBLIK PeTTey calachblHAa 3epTTey
JKYPri3y Ka’KeTTiairi 601451

JKyMBpICcTa KYPBIABIMABIK, (PYHKIIMOHAAABIK;
AOIMKaABIK Taajay aAicTepi, cOHAali-aK, XKyieai

T9CiA, CAABICTHIPMAABI-KYKBIKTBIK Taajay, 004-
Kay 94ici K0AAaHBLAABL.

Hatmxeaep / Taaxpiaay. /JermyraTrapAblH
Oacramacer OoitbiHIIA Kasipri Tagga KP »xoa0-
51, TeOAOTHs JKoHe TabuFaT KopAaphl MUHUCTP-
AITiHIH OpMaH >X9He >KaHyap/Aap 91eMi KOMUTeTi
«XKanyapaapMeH KapbIM-KaTbIHaCTaFbl >Kayall-
KepIidik Typaabl» 3aH >KO0aChlH KypacThIpraH
(3an >xo0ackl), 04 Koada Oap 3aHHaMadapaarbl
OAKBIABIKTaPABIH OPHBIH TOATBIPBII, >KaHyap-
AapApl KOpray¥a OarbITTaAybl THic 00AaThIH.

ConbiMeHn KaTap, ToXXipuOe KepceTill OTbI-
praHjail >KaHyapAapfa KaTbIle3AiK >KacallTbIH-
Aap ajaMJapra Kapcel 5 ece KOl KaThIre3iKIleH
KBLAMBIC JKacalAbl KoHe 4 ece KOII MY AiKTiK KbLA-
MEIC >Kacay¥a OeiliM OOABII Keaeai.

KoaaanbicTarel 3aHHaMajdapaa >KaHyapaapra
apHaaraH OacriaHaJap, 0Aap4pl caly cTaHAapT-
Taphl, Y11 JKaHyapAapblH CepyeHAeTy MeH ycTay
epexepi XOK, aa Typai Kadaaap MeH eaji-Me-
KeHJepJeri KaHrpi0ac UTTEP MeH MBICBIKTapAbl
ayaay MeH JKOIO epexkeaepi apTypai 00AbII Ke-
Aeai.

Kanrnibac sxaHyapaapabl aTy HpoIieciHiH o3i
KOFaM TaparblHaH KeNTereH ChIHFa yIIbIpayJa.
JKanyapaapapl Kopraylibliap OHBIH OpHBIHA JKa-
HyapJap¥a apHa/AfraH OacllaHaJap caAyAbl >KoHe
UTTEP MeH MBICHIKTapAbl CTePUAU3ALINAAAY DI
JKys3ere achIpyAbl ycbiHaAbl Keribip yit skaHyap-
AapbIHBIH MeAepi ©34epi acklparaH >XaHyapaap-
ABl TacTall KeTeai, 01apAbl y3aK yaKbITKa TaMak
IIeH CyChI3 KaAAbIpaAbl, yaKbITHIMEH BeTepuHap-
ABIK KOMEK KOpCeTIenai.

Pecriybamnkaga eTki3ideTiH UTTep TaAacThIpy
Aa DTUKaABIK CUIIATTaFbl cayaalap TybIHAATaAbl,
COHJalf-aK, Keidip 3000aKkTap MeH IIUpKTepAeri
’KaHyapAapAblH KaJail ycTaJaThIHBI 4a a3amat-
TapAbIH KaTThl
[11].

«Xanyapaapra >kayaIThl KO3Kapac Typaabl»

al1aHAayIIbIABIYbIH  TYAbIPpaAbl

KP 3anHaMaZapbIHBIH HeTi3Ti epekeaepiMeH,
coHgan-ak, 27.12.2018 Ne498-®3 «Kanyapaapra
KayallKepIIidikileH Kapay >koHe Peceit ®egepa-
OUSCBIHBIH JKeKedeMe 3aH aKTAepiHe earepicrep
eHrisy Typaasl» PesepaaAblK 3aHMeH, COHAalI-aK,
2018 >xprarsel 27 >keaToKcaHAarpl No498-03 «XKa-
HyapJapra >XayalKepIliJikIleH Kapay >KoHe Pe-
cet OegepallisCHIHBIH XKeKeleMe 3aH aKTidepiHe
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esrepicrep eHrisy Typaanl» Pegepaasblk 3aHfa
Oantap OOVIBIHIIIA KOMEHTapuilAepMeH TaHBICY
KoHe Taagay [12], peceiiaik ToxxipmOeHiH ycbI-
HBLAFaH 3aHHaMaABIK peTTeyAiH Kelbip OH KoHe
Tepic >KakTapbIH Oearideyre MyMKiHAIK Oepeai.
Taasanran MakadadaH KeMiHIi TyciHikTe-
Me->KaHyapAapra Kapay
Typaabl Pejepaaabl 3aHHBIH aAFaIlIKbl FbLABI-
MU-TIPaKTUKAABIK TyCiHAipMeci 00ApII TaOblaa-
apl. Ocpl cumaTTa OpbIHAAAFaH >KyMBICTapMeH

>KayallKepIiaiKiieH

caAbICTBIpFaHAQ, HaKTHI TyCiHIKTeMe OHBI OpPBIH-
AayFa aTUIITIK Ke3KapaclieH epekieaeHeai. OHbI
JAalbIHAQY Ke3iHJAe AdCTYpAi Typae 3aHHBIH ©3i
JKoHe OHBIH KOAAAHBIAYBIH KaMTaMachl3 eTeTiH
3aHFa Toyeaai
TizepAiH HOpMaaAaphl 3epTTeadi, TyCiHAipiareH

HOPMAaTUBTIK KYKBIKTBIK —aK-

HOpMaJapAblH OacKa 3aHHaMaAbIK >KoHe HopMa-
TUBTIK KYKBIKTBIK aKTilepMeH >Kylieai OaliaaHbl-
cbl OalKaaApl, COT KoHe DacKa 4a KYKBIK KOA4a-
Hy IIpakTMKacel TaasaHapl. CoHpIMeH Oipre, 3aH
HOpMaJapblHa TYCiHIK Oepy Ke3iHJe OAapAbIH
TepMMHOAOIMAABIK, Ma3MYHABIK KeMIIiAiKTepi
MeH TyTacTall aAfaHja 3aHHBIH >KeTiAMeTeHAiri,
eH aaAabIMeH — OHBbIH IlaMaJaH ThIC JeKAapa-
THUBTIiAIIl JKoHe iCKe achIpy TeTiriHiH >KeTKiAiKci3
IBICBIKTAAybl, OHBIH iIliHAe, TaJamlTapAblH
OpbIHAa/AMaraHbl, YWBIMAACTBIPYIILIABIK >KoHe
MaTepraAAbIK-Kap>KbIABIK KaMTaMachl3 eTiAreHi
YIIiH 3aHABIK >KayalKepIIiaikTiy 6oamMaysbl aii-
KBbIHAAAaABbl.

HakTel >KeHe 3aHABI >Kargalidapabl Taajai
OTBIPBIIL, KaHyapAapAbl yCTay, aligaaaHy >KoHe
KOpFayAblH >XaHa HOpMadapblH KOAJaHY KeIl-
TereH MaceJelep Ke3jeceli >KoHe OJapAbIH cal-
AapbelH DoaapIpMac YIIiH TyciHgipiaren ®ege-
paaAbl 3aHHBIH OaFrbIThl MeH Ty3eTy TaciaAepiH
KepceTyre TBIPbICaAbl.
apinTecrepaiy Oya TyciHAipMeci kKaHyapaapra
Kapay/AblH KYKBIKTBIK peTTey MaceleAepiH 3epT-

Ocplaarima, peceitaik

TeyAiH AOKTPMHAABIK HeTi3iH Kaaaliabl, COHBIMEeH
KaTap, OHBI KeTiaAipy >KeHe OHJaFbl HOpMaJdap-
ABI AYPBIC TYCiHAIpY YIIIiH ocbl caaaga Pegepaa-
ABI 3aHABI KOAAAHY ToXKipnOeciH >KaAIbLAaAbL.
Enai Maxarma I'anauain: «¥ATTBIH YABLABIFBL
MeH OHBIH MOpaAbAblK IIPOIPeciH >KaHyapAapra
AeTeH KapbIM-KaTBIHAChI apKbLABI Oaraslay¥a Oo-
Aajbl» AeTeH OCHeTiH ecKe Tycipirn, ogaH opi
AYPBIC OaFBITTa XKYPY MaHbI3AHI [12, 28-29 ©].

By 3an >x00aceIHBIH €H MaHbI3 /bl )KaFbl OHBIH
DacTraMachIHBIH KOTepiayi, TaaKblaaHybI KoHe 35
OanTaH TypaThIH 3aHHBIH MeMAEKeTTiK geHreiije
o4aH opi KabblagaHybl Ooabll Tabblaagbl. bya
JKepJe aTall OTeTiH KaFjall gerlyTaTrap 3aH KO-
6acein KP Ilpesngentinig 2020 >kp1abl >KaHyap-
Aapra KaThlTe3Aik KepceTidyi Typaabl Maceaere
KOHiA ayaapblll, JKaHyapAapabl KOpray Typaabl
3aH >KODOACBhIH KypacThIpy Typaabl TallChIpMa
OepreHHeH KelliH YChIHFaH 004aThIH.

3aH >kx00achl PeTTeNTiH KaTblHacTapAbIH KeH
KeAeMAiJiri ge y/AKeH MaHbI3fa Me 0o0aadbl, 04
©3 OpeKeTiH IIeKTeyci3 OapAblK >KaHyapAapra
04apapl KOpray, Kayilcidairin kaMTamachl3 eTy,
’KaHyapAapMeH KapbIM-KaTbIHaC OapbICBIHAAFBI
asamaTTapAblH KYKBIKTapbl MeH 3aHAbl MyAJe-
AepiHiH KOpFaaAybl, COHAAl-aK, aJaMIepIIiAiKTi
HBIFAlTy >KoHe KOFaMHBIH I'YMaHU3Mi IIPpUHIATI-
TepiH cakTaiigbl. 3aH >K00ackHbIH 1 6aObIHAA Ka-
pacTeipplaraH Oy HOpMa ©3iHiH Ma3MyHBI 0OJi-
piHIIIa No498 P3 1 6a0bIHbIH 1 TapMaFbIHa CaliKeC
DO0ABIII Keaeal.

Kasakcran saHHaMacbiHAa OypBIH >KaOalibl
’KaHyapAapJaH 0acka «KaHyapAap» AeTeH YFBIM
OepiamereH. 3aH >k00achl OAapABI Yil, >Kabalibl,
OHBIH illliHAe, KaMayja HeMece KapTblaall KaMay
JKarjalija ayblAIlapyallblAbK (ayHaHBIH O1O-
AOIVISIABIK OOBeKTilepi peTiHAe aHBIKTayAbl YCBI-
Haabl. CoHgall-aK, ycTay OpHBIHAH TBIC >KepJe
TYpPFaH >KoHe >KaHyap Meci TapalblHaH OakblLiay
JKOFaAFaH Kapaychl3 KaAfraH >KaHyapAaap OObIH-
Ila >KoHe KaHFpIOac >KaHyapaap OOJibIHINIA-Je-
aepi exi a1 OOIIbI i34ey >KOAbBIMEeH aHbIKTaAMaraH
Kapaychl3 KaAraH >KaHyapAap KaTapbIHAAFbl UT-
Tep MeH MBICBIKTap HaKThLAay KaKeT.

Kabarter >kaHyapaap - TaOuru MeKeHAEY
opTacel OoJfbIHINA >KaOaribl TaOMFAT OOABII Ta-
ObLAaTBIH, epikci3 Hemece >KapTblaail epikTi
JKarganaapda ycralaTblH JKaHyapAaap; Yil >KaHy-
apaapbl — MecCiHiH, JKeke TyAFaHbIH acklpayblHAa,
OHBIH YyaKBbITIIIa HeMece TYpaKThl KaJaralaybIH-
Aa 0oaaThIH >K9He achlpay OpHBI XallyaHaTTap
napkrepi, 3o0o0aKTap, LMpPKTep, 300Tearpaap,
AeabpuHapuiilep, okeaHapuymaep OOABII Ta-
ObLAMANTHIH >KaHyapAap (KyTir-Oaryfa TBHIIBIM
ca/bIHFaH >KaHyapJap Ti3OeciHe eHrisiareH ka-
HyapAap4pl KOCIIaFaHAA); aybla IapyalllblLAbIFbI
’KaHyapAapbl-)KaHyapAap4aH aAblHAaTBIH ©HiM-
JAep MeH IIMKi3aTThl aady YIIiH ajaM YCTalThIH
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JKOHe ocCipeTiH >KaHyapAap; KbI3METTIiK >KaHyap-
aap-Kaszaxcran PecriyOamkacbIHBIH 3aHHaMacChIH-
Aa OeArizeHreH i3aecTipy, Ky3eT, HaTPYAbAiK-Ky-
3eT, KOpray-KapayblaAblK, 134ecTipy-KyTKapy
JKoHe ©3Te 4e KBI3MeTTIK MakcaTTap/a apHalibl
AaliblHAaAFaH >KoHe IlalijadaHblAaThiH (KOAja-
HBLAATBIH) >KaHyapAap; MaJeHU ONMBIH - CaybIK
ic-mapasapeiHga HaligadaHblAaThIH  >KaHyap-
Aap-xailyaHaTTap IapKTepiHge, LUpKTep/ae,
CIIOpPTTa, a3aMaTTapAblH JeMaAbIiChl MeH Oli-
bIH-CAYBIFbI CadacblHAQ, XKaHyapAap KepMeaepiH-
Ae >kKoHe DacKa 4a MdJeHU OIBIH-CaYBIK ic-T1apa-
AapblH/a NaiijalaHblAaThIH JKaHyapAaap.

3aH >xoDaceplHAa KOAJAHBICTAFbl 3aHHaAMaja
JKOK TYypAi >XKaHyapaap TypAepiMeH KapbIM-Ka-
TBIHAC Ke3iHAeri YFhIMAap MeH >KaAIlbl TadallTap
KapacThIpblAFaH, OHBIH illliHAe, >KaHyapAaap Ty-
paabl >KaAIlbl YFBIM, KaHFpIOAc >KaHyapaap, Yi
’KaHyapAapbl, KbI3MeTTiK >KaHyapaap, TaXKipu-
Oeik >KaHyapAaap, >KaHyapAap apacblHAAFbI caii-
pICTap, >KaHyapAapAabl cepyeHAeTy, >KaHyapAblH
©Mip CyTepiH OPBIHBIL, YCTaAaThIH OPHBL, XKaHyap-
Aap OacriaHachl XkoHe T.0. Maceaeaep.

bipriarant mMazimerTep OaszachlH Kypy Typa-
ABI YCBIHBIC KYHABI DOABII TaObl1aAbl, 04 OyKia
Kasakcran Pecrybamkace! OoiibiHIIa OipbIHFall
9AeKTPOHABI MaAimMeTTep Oasachl TypiHae Ooaa-
ABL, OHJA >KaHyap MeH OHBIH Ieci Typaabl aKIa-
par Oepiaeai. MyHaait 6asaHbl eHrizy >kaOalibl
JKoHe ayblA IapyalllblABIK >KaHyapAapblH FaHa
eMec, OapAbIK >KaHyapAap TypAepiH MeMAeKeT-
TiK AeHrelije ecernke aay, MOHUTOPUHI XYPTi3y
’KoHe OakblaayFa OaFbITTaZaThIH 00JaAbl Aell
eceniteiMi3. MbIcaabl >kKaHyapAapAbl TipKey >kKa-
HyapAapAblH CaHbIH aHbBIKTayfa, 9p >KaHyap Ty-
paAabl MaaiMeTTep KMHaKTayFa, MEHIIIK 1eaepin
JKoHe e3re Je >KayalTsl Ty/Afalapasl Oearizeyre
DarpITTaAFaH KelleHAl ic-Ilapa TypiHAe >Ky3ere
achIppLAATBIH 00AaAbI.

3aH >KODaChIHBIH I'YMaHUCTIK OaFbITTapbIHBIH
0ipi perinae Kasaxcran PecriyOamkachiHbIH Ka-
Aazapbl MeH eA/l MeKeHJepiHae >KaHyapAapAbl
aTyfa TOABIK TBHIMBIM CaABIHYBIH aTall eTyTe OO-
AaABL.

Kopoiteiaapl. CoHbIMeH Karap, OCBl cada-
AaFrpl K044a Oap ToxKipuOere >KoHe TyTac aAfaH-
Aarbl KYKBIK KOpFfay >KoHe TaOuraT Kopray
HOpMaJapbIHBIH >Ky3ere achIpblAy ToXKipubeci-
He cylieHe OTBIPBII, Oi3AiH MHiKipiMisIme, OCHI

HOpMaJapAblH >Ky3ere achIpblAybl OapbIChIHAA
KOpiHic Tabybl MYMKIiH 3aH >XOOaCBhIHBIH KeiOip
aliKbIH KeMIIIAiKTepiHe TOKTaJa KeTy KakeT Aell
ecernrenmis.

bipiamigen, No498-03 3aHMeH TOABIK Coli-
KeCTiKTe OOABIIl OTBIPFaH 3aH >KOOaCHIHBIH aTa-
VBIHBIH ©3iHIH THiMAiairi KyMaH TyAbIpajbl.
ArayplHa «KayalTbl Ke3Kapac» €03 TipKeciHiH
OarasayIlIpl YFBIM peTiHAe €Hri3idyi 3aHHBIH
MoTiHiHEeH Ma3MVYHABIK KepiHic Tammanabl. Tek
MeciHiH >KaHyapAblH ©Mipi, AeHCayAbIFbl MeH
WUTiAiri yIOiH Tikeael >KayallKeplidirine >Keke-
AeMe ciateMeaep Oap >KoHe KepiciHIlle >KaHY-
apAapra KaThITe34ik KOpCeTy Moaceaeci TOABIK
amIbpLABII  KopceTiareH. bya xepae Kasakcran
Pecnny6aukacer IlpesuaenrtiMen keaicyre >koHe
3aH >KoDacblHa HeFypAbIM ayKbIMABI «Kanyap-
AapAbl KOpFay Typaasl» HeMece «KaHyapaap Ty-
paabl» AeTeH opTak atay OepreH Aypbic D0AaThIH
CUSKTHL.

ExinmrigeH, KYKbIKTBIK MeMAeKeT IPVHINII-
TepiHig Oipi HOPMAaTMBTIK KYKBIKTHIK aKTide Ti-
Keell KepceTiamereH 004ca KYKBIK Oy3yIIIbLABIK
YIIiH >KayamKepHIiAikTig ©6oaMaysl HPUHINIT
0oabi TabOblaaAbl. 3aH >KOOacChIHAA OHBIH HOP-
MaZapbIHbIH OpPBIHAAaAMAaraHbl YIiH Tepic caa-
AapablH  00AYBIH KapacThIpaThlH — Oipae-Oip
HOpMa OepiamereH. Aaaiiga «XKaHyapaapMeH
KapbIM-KaThIHAaC caJachblHAAFbl Kelbip 3aH ak-
TiaepiHe e3repicTep MeH TOABIKTBIpyAap €HIi3y
Typaabl» 3aHAa OoaalllakTa MoTiHAEri CaHKIIN-
SIABIK HOpMaJap KaiiTa KapacThIpblAaThiH 004a-
ABl JeTeH yMiTimi3 Oap.

Yurinmrigen, 3aH »Ko0acbIHBIH MaTiHIHAe Oe-
riai Oip aspexxede >KaHyapAapMeH KapbIM-Ka-
TeiHacTel perrenTin KPP KoagaHbIcTa¥bl  e3re
3aHHaMaJapbIHa KaThICThI O1aHKeTTiK HOpMaaap
Oepiameren (¢payHaablK, BeTepMHApPABIK, aybld
[IapyallblABIK, KOAiK XXoHe o3re ge KP sanHama-
Aapul).

TeprinmigeH, exiHilIKe opail OCH 3aH >Ko0a-
CBI TY>KBIPBIMJAaMacbIMeH TaHBICY MYMKiH 004-
Maapl KoHe TuiciHIle 0i3 MiHAETTI TypAe OpBIH
aZaTblH 3aH >KODACBIHBIH epexkelepiH >Kysere
achIpyra >KYMCaAaThlH KyTiAeTiH Kap>KbLABIK
IIBIFBIHAAPABIH KOAeMi, OPbIH aAybl Hemece ad-
Maybl TypaaAbl aiiTa aAMaiMBbI3. 3aH >X00achl
HOPMAacChIHBIH Ma3MyHBI JKaHyapAapMeH Ka-
PpbIM-KaTbIHAC KbI3METIH >KepriaikTi 6104>eT Ka-
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pakatsl eceOiHEeH Kap>KbLAaHABIPYABI KapacThl-
paabl, OHBIH €31 ToXXipubese KeIlTereH KeJepri
KeATipeTiH pakTOpAapFa aAblll KeAeTiH 00AaAbl.
3aHHaMaABIK JeHrelige >KOOaHBI >Ky3ere acelpy
YIiH KaXKeTTi Kapa>kaTThl peciry0AuKaAblK 0104-
JKeTTeH MaKCaTThl KapakaT 001y apKblAbl Kapa-
CTBIpFaH THiMAL O0aap eai.

Kanyapaapapiy OapablK TypaepiMeH TyMa-
HIICTIK >KoHe aJaMIepliliK KapbIM-KaTbhIHaC >Ka-
cay caJacblHAArbl Ka3aKCTaHABIK 3aHHaMaJap-

ABIH >KaHa OaFbIThl AMHAMIKAABL TYPAe AaMUTBIH
00aaapl, >KaHyapAapabl KOpFay MeH Kayillcizai-
IiH KaMTaMachl3 eTy MaKcaTblHAa TUICTi JeHre-
Ae Taxxipubese >Kysere acblpbliaAbl, COHAA-AK,
’KaHyapAapMeH KapbIM-KaTblHac —OapbIChIHAA
asaMaTTapAblH KYKBIKTapbl MeH 3aHABI My/Je-
AepiHiH KOpFaAybIH KaMTaMachbl3 eTeTiH 004aabl,
COHJAl-aK, KYKBIKTBIH OCBI caJachl OOJIBIHIIIA
’KaHa FBIABIMU 3epTTeyaepre Oactama 0o0aajbl
AeIl ecerTernMis.
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KuBoTHBIe KaK O0BbEKT IIPaBOBOV OXPaHEI II0 3aKOHOaTeabcTBy Pecnybanku Kazaxcran

AnHoTamms. B gaHHOI cTaThe paccCMOTpPeHBI BOIIPOCHI HOBOTO HaIlpaBAeHIsI Ka3aXCTaHCKOTO 3aKOHOJa-
TeABHOTO peryAMpoBaHILsl B 001acTy HPaBCTBEHHBIX I Ye/10BeUeCKIX OTHOIIIEHNIT CO BCeMU BIAaMM >KMBOTHBIX,
a Taxo>Ke 3alllUTHI IIpaB J MHBIX 3aKOHHBIX MHTEPECOB IpakiaH MpY OOpallleHnN ¢ SKMBOTHBIMU 11 HOBBLIX Hayd-
HBIX 1ICCA€AOBaHMI B DTOV 001acTy IOpUCIIPyAeHIMH. B KazaXcTaHCKOM 3aKOHOJaTeALCTBe paHee He 4aBalocCh
onpeeAeHNs IOHATUA «KMBOTHBIE», KpOMe AUKMX. 3aKOHOIIPOEKT IIpejaraeT olpejeAnThb X Kak 01040ru-
geckre 0O0BeKTH (ayHbl, OTHOCAIIMECS K AOMAITHUM, AMKUM, B TOM YlICJe codep Kallyecs B HepoAe 1AM TIO-
AYBOABHBIX YCAOBISIX, CEABCKOXO3SMICTBEHHBIM. Taxke HeOOXOAMMO yTOUHEHNE T10 Oe3HaA30PHBIM JKIBOTHBIM,
KOTOpbIe HaXOAATCs BHEe MecCTa COAep>KaHMsA U 3a KOTOPBIM yTpadeH KOHTPOAb CO CTOPOHEI BAajeAblla SKIBOT-
HOTO, 1 ITO OPOASTINM KMBOTHBIM — COOAKM U KOIIKM 13 9ncla Oe3HaA30PHBIX JKMBOTHBIX, BAaAeAbIIbI KOTOPBIX
He YCTaHOB/AEHBI IIyTeM IOMCKa B TeYeHNe ABYX MeCsIIIeB.

Karouesrpie ca0oBa: JKXMBOTHBIII MUP, JKUBOTHBIE, OPOAsIUIIe JKMBOTHBIE, AOMAIIIHIE JKIBOTHBIE, CAy>KeOHbIe
JKVBOTHBIE, DKCIIEpUMEeHTaAbHbIe JKMBOTHBIE, OTBETCTBEHHOCTD, OOpallieHne ¢ >KIMBOTHBIMMU.
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Animals as an object of legal protection under the legislation of the Republic of Kazakhstan

Abstract. This article describes new ways of Kazakhstan’s legislation in the field of moral and human
relations with all types of animals and the protection of the rights and other legal interests of the citizens when
dealing with animals and the beginning of new research in this area of law. The legal system in Kazakhstan
has not previously defined the concept of «animals», except for wild ones. The law proposes to define them as
biological objects of fauna related to domestic, wild, including those kept in captivity or semi-captive conditions,
agricultural. It is necessary to clarify the issues concerning neglected animals that are outside the place of
detention and for which control by the owner of the animal has been lost, and for stray animals-dogs and cats
from among neglected animals whose owners have not been identified through a search within two months.

Keywords: animal world, animals, stray animals, pets, service animals, experimental animals, responsibility,
treatment of animals.
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IenTpaabHoi A3un B cpepe OCyIecTBAHNS IPa’kdaHCKMX
VI IOAUTUYeCKMX Ipas dYeA0BeKa ¥ BBIIIOAHEeHNs
3aKAI0YNTEeAbHBIX 3aMedaHyii Komureros OOH!

Annotarms. [To dannvim Opzanusayuii o6vedutentoix nayuii (daree — OOH) xaxdoe zo0-
cydapcmeo pamuduyuposaro xoms 0vi 00UH U3 OCHOGHLLX 002060p06 6 00AACIU 1PAS HEAOGEKA,
a 80% zocydapcms pamuduuuposaro uemotpe u 60Aee maxux 002060pos. B coomeemcmeu co
cm. 40 Mexdynapodtozo naxma o zpaxoanckux u norumudeckux npasax (1966) sce zocydap-
cmea-yuacmuuxu 0053anvl pezyrspno npedocmasismo Komumemy nayuonarvhole 00kAadvl o
MOM, KAK 20CY0APCME0 OCYULeCHEASIeN ZPAXX0aHCKUe U noAumuieckue npasa werosexa. Iocy-
0apcmeo JOAXKHO npedocmasuinb NepeoHaUarbHbIL 00KAAD CHYCMsL 200 NOCAe NPUCOLOUHEHUS K
Iaxmy, a samem — no sanpocy Komumema (00vrumo kaxodvie vemuipe 200a). Komumem usyuaem
KAXOvlil 00KAA) U U3AAZALM C60U COOOPaAXeHUS U PeKoMeHOAUUl 20Cyapcmey-yuacmHuxy 6
610 «3AKATOUUTNEADHDLX SAMEUAHUTL.

B cmamuve paccmompena u anaAusUposana npakmuka nod2omosKu HAUOHAALHBIX 00KAA)06
2ocyoapeme Llenmparvhoti Asuu 6 cepe ocyuecmeren s epaxoaHckKux U NOAUMULECKUX npas
YeAo6eKa U GUINOAHEHUS SAKATOUUIMEAbHIX samedatuii komumemos OOH.

Karouaesble caoBa: mexdynapoonuiii naxm, OOH, dozosoptivie opeanvt OOH, npasa werose-
Ka, HAUOHAADHDIE J0KAADDI, «3AKAIOUUNEALHBIE SAMEUAHU».

DOI: https://doi.org/10.32523/2616-6844-2020-133-4-81-91
IMoctymmma: 01.05.20 / Jlomymena k omyonukoBanuio: 09.10.20

Bsegenmne. B cootserctBuu ¢ myHkToM 1 cta- 00s3aa0ch npeacrasasth Komurery OOH mo
11 40 Mexaynapoasoro Ilakra o rpa’kgaHcKmx —IIpaBaM deloseka (4adee — Kommurer) 40Kkaadbl O
n noantudecknx mpasax (1966) (aaazee — MII-  Xoge ero ocyiiecTsAeHNs: B Te4eHIe OJHOIO roga
ITIIT, Tlakt) Kaxkaoe TrOCyJapcTBo-yyacTHUK 11ocae Berynaenus MIIITIIT B cnay B oTHOIIe-

! CTaThs IOATOTOBA€HA B paMKaxX HayYHO-1ICCAeA0BaTeAbCKOI padoThl rpanToBOro gunHaHcuposanuss MOH PK wa 2018 — 2020 rr. 110
npoekry No AP05133075 «Anaans B3ammogericTsus 40roBopHbix opranos OOH co crpanamu OOCP u EADC B neasx aganranum
B Kazaxcrane MUpPOBOTO OIIBITa BHIITOAHEHNMS MEXKAYHapOAHO-TIPaBOBBIX 0053aTeAbCTB U COXPAaHEHNs HAlMOHAABHON CrIennUKI
B ITpOIlecce MOJAEPHU3AINN 3aKOHOAATeAbCTBa» (PykoBoAuTean — mpodeccop Kadeapsr MexAyHapogsoro mpasa EHY uwm. /A.H.
I'ymnaesa Abaitaeapannos E.M., mpodeccop xadeapsr MexxayHapoanoro ripasa PYAH Abammaze A.X.)
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HIJ COOTBETCTBYIOIIEro IocyAapcTba-y4acTHIKA;
I10C/A€e DTOTO BO BCeX cAydasix, KOTda TOTO IoTpe-
oyer Komnurer.

IlepsoHauaabHbIE 40KAAADL, IIpeACTaBAsIEMbIe
rocyaapcrsamu Komurery B coorsercrsyuu ¢ MII-
I'TIT1, 20A>KHBI B TOAHOM OOBEMe OXBaThIBATh BCE
MartepuaabHO-11paBosble craTtbyt MIIITIIL, Braro-
gasi MHPOPMaIMIO O KOHCTUTYIVOHHBIX U Ipa-
BOBBIX OCHOBaXx IOCyJapcTBa, a TakXKe IIpaBOBbIe
U IIpaKTU4IecKye Mephl, IIpYHIMaeMBble C 11eAbI0
ocymectaennss MIIITIIT. ITponecc moAroTosku
AOKAaA0B IIpeAocTaBAseT KaXKA0MY IrocyAapCcTBy
BO3MO>KHOCTb:

1) mposectu BceoOLeMAIOMNIT 0030p MpU-
HATBIX Mep AAsl IpUBeJeHMs HallMOHaAbHOIO
3aKOHOAAaTEeABCTBA U IIOAUTUKU B COOTBETCTBUE
C IMOAOXKEeHUAMHU COOTBETCTBYIOIIMX MeXXAyHa-
POAHBIX AOTOBOPOB II0 IIpaBaM 4ea0BeKa, CTOpo-
HOJ1 KOTOPBIX OHO SABASIETCS;

2) KOHTpPOAMpPOBaTL IIPOTPecc, AOCTUTHY-
THII B Ae/de IIOONIpeHUs! peaan3aliuy IIpas, 3a-
KpeIlAeHHBIX B 40TOBOpaX, B KOHTeKCTe I100IIpe-
HILSL IIPaB Ye/A0BeKa B I1e10M;

3) BBIABAATH IPOOJEMBI ¥ HeA0CTaTK!, Ka-
caloIyecs: CBOero MoAxoga K OCYIIeCTBAeHIIO
AOTOBOPOB;

4) oneHmsath OyAymime MHOTpeOHOCTH U
nean Aas 6oaee >PPeKTUBHOTO OCYIITeCTBASHI
AOTOBOPOB;

5) mnaaHuposaTh U padpadaThIBaTh COOTBET-
CTBYIOILIIME CTpaTernu AAsl AOCTVKeHIsI yKa3aH-
HBIX LIeAeIl.

Ilomumo A0OKAaAOB TIOCYyAapCTB-y4acTHMKOB
Komurer OOH 1o mnpasam ueaoBeka MOXKeT
roAy4yaTh MHQOPMaNNMIO O ITOAO0XKEHUIU B TOM
MAV VHOM cTpaHe B 001acTy IIpaB yeAoBeKa 13
APYTUX MCTOYHMKOB, BKAIOYas YIpeKAeHUs CU-
crembl OOH, apyrue MeXnpaBuTeAbCTBEHHBIE
opraHmusaly, HelpaBUTeAbCTBEHHbIE OpTraHu-
3anum (Kak Me>XKAyHapoJHble, TaK U HallIOHaAb-
HBle), aKageMIUJecKre ydypeXAeHUs U CpeAcTBa
naopmanun [1].

MeTtoanl nccaeaoBanmsi. CtaTbsl II0ATOTOB-
/€Ha Ha OCHOBE SMIIMPUIECKOTO, TEOPETIIECKO-
ro oOIIleHayYHBIX MeTOAOB JICCAeA0BaHI B Kade-
CTBe OOIIIeN3BeCTHBIX METOABI IIPUMeHsieMble Ha
OTA@ABHBIX CTaAMAX HayYHOTO ITO3HaHU:. B psaay
YJacCTHOIIPaBOBBIX METOA0B lcCAel0BaHIsl, aBTO-

pBl IpuMeHNAN (OPMaAbHO-IOPUANIECKUIT U
CpaBHUTEABHO-IIPAaBOBO METOABI MCCAeA0BAHS
TeMbl cTaThbil. POpPMaAbHO-IOPUANYECKIIT METO/,
IpeJcTaBAseT cODOIl OIpee/eHHYIO CUCTEMY
00paboTKM 1 aHaAM3a ACVICTBYIOIIIX HOPM Ipa-
Ba U CyIecTBYIOIeil I0pUANYecKO IpaKTUKU.
CpaBHITEABHO-IIPABOBOII MeTO/, II03BOASIeT M3-
YYUTh Hay49HO-IIPUKAagHble Bompockl. CpaBHU-
TeABHBIVI MeTO/, IIMPOKO IPUMEHsTCSI B MeX-
AYHapOAHOM ITyOAVIHOM IIpaBe.

O6cyxaenne. VI3 HarmmonaabHOro gokaa-
aa Tagxmukucrana

B Tagxmxucrane 8 2008 rogy npuHsAT 3akoH
ot 20 mapta 2008 roga Ne 372

«O0 Y1101HOMOUYEHHOM IO ITpaBaM 4ea0BeKa
B Pecrty0anke Tagxmkucran» [2].

ITo uroram Jokaaga Komurer pekomenayer
Pecniy6auke TaaXukucraH HPUHATh COOTBET-
CTBYIOILIIVIE MepPBI IO IOBBLIIIEHUIO UHHOPMUPO-
sarHocmu cydeit, adsoxamos u npoxypopos o Ilaxre
U ero IPUMEeHUMOCTU BO BHYTPUIOCYJapCTBeH-
HOM Ipase. Komurer Bhipakaer coskaleHue IIO
IIOBOAY OTCYTCTBMS CBUAETEABLCTB TOTO, YTO IIO-
aoxenns [lakra nmpumeHAIOTCA HallMOHAABHBI-
mu cydamu [3]. TagXnknucrany peKoOMeHA0BaHO
BKAIOUUTDh B CAeAYIONUIMI IIepUOANYECKUI A0-
KAaJ npuMepbl npuMeHeHus [lakra Harmonaan-
HBIMU CyaaMI [3].

B mae 2009 roga B AymanOe cocTtos40ch Ha-
3HaueHMe IIepBOro YIIOAHOMOYEHHOIO IIO IIpa-
BaM ueaoseka (dasee — YI1O). Komurer pexomen-
AyeT MOBLICUTDL TapaHTUM €r0 He3aBUCUMOCTU U
¢unancuposanms [3].

Komurer BbIpasna GecrioKoicTBO IO ITOBOAY
TOTO, YTO OTKa3 B IpeJoCTaBAeHMI cTaTyca Oe-
JKeHIJa 110 NPUYMHEe He3aKOHHOIO IlepecedeHs
TOCyAapCTBEHHON TPAaHMIIBI MAVM COOOIIEHIT C
OIl034aHUeM IIOTPaHMYHON CAy>K00M O Xoda-
TaliCTBaX O IIpeAOCTaBAeHUM yOeXKUIa B KOM-
IIeTeHTHbIe OpraHbl IPUBOAUT K 3a4eP KaHUIO U
Aa’ke BBICBLAKe IIpocuTeAeil yOexXmila, 4yTo 3a-
nperreno [Takrom [3].

Pecriybamke HEyKOCHUTEABHO pPeKOMeHAO-
BaHO CO0AI0AaTh IPUHIIAI HeAOIyCTUMOCTHU
BpIchLAKU. CaeayeT oOecriedmTs, YTOOBI AOCTYII
K IIpolledypaM IIpeAOoCTaBAeHUs yOeXmila He
OTpaHMYMBAACS, a XOAaTaliCTBa He OTKAOHSANCH
II0 IIpUYMHE He3aKOHHOIO Bbe3ja Ha TeppuUTo-
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PHUIO CTpaHbl Oe>KeHIIeB AN Iepeadn ¢ OI1034a-
HIIEM JX Ael B KOMIIeTeHTHbIe OpraHsl [3].

3a nocaeanne roapl [TpaBuTeAbcTBOM CTpaHb
U OpTraHaMI TOCy4apCTBeHHOM BaacTtu TaaXuKn-
CTaHa ObLAY ITPeAITPUHSATEI OIIpejeeHHBbIe IIary,
HaIlpaB/AeHHbIe Ha co0a10Aenne crangaptos MIT-
ITIIT: codgaH MHCTUTYT YIOAHOMOYEHHOIO IIO
IpaBaM 4ealOBeKa; OCyllecTasercs pedopma B
o0aacTu MpaBOCyAus: HMPUHATH TOCyAapCTBeH-
Hble IIPOrpaMMBI II0 Cy4e0HOI U IIpaBoOBOIl pe-
dopme, mposoanrcs pedopma aABOKATypEHI,
IIPaBOOXPAHUTEABHBIX OPraHOB, IIPUHATHI HO-
BbIe IIpOlleccyadbHble KOAEKChI; pa3dpaboTaHbl U
IPUHSATE 3aKOHOAaTeAbHbIe MepPbl 110 YCUACHUIO
TeHAepPHOIO paBeHCTBa; UCKAIOYeHbI Ase Andda-
MaIlIOHHBI® CTaThbUl U3 YIOAOBHOTO 3aKOHOAa-
TeAbCTBa; IPUHATA IOCyJapCTBeHHasl IIporpam-
Ma 110 0Opa3oBaHUIO B cdepe ITpas yeaoBeka [3].

[IpeacraBuTean HelIpaBUTEALCTBEHHBIX Opra-
Husanuii (aazee — HITO) cunralor, uTo B cTpaHe
caeayeT IIPOBOAUTL MOHUTOPMHI U OLIEHKY pe-
aAu3alyy 3aKOHOB, OOCYAMTh BOIPOCHI MHCTU-
TyTa nponucku u perucrpanun. CocraBureaen
aapTepHaTUBHOTO /OKAasa Hecriokout cyeOHas
cucreMa. OHM CYMTAIOT, YTO MCHOAHMUTEAbHAs
BAacTh HaJeAeHa He TOAbKO IIPaBOM OKOHYaTeAb-
HOTO PpellleHus BOIpoca O HazHaueHuu 00Ab-
IIMHCTBA CyJeil, HO U IpeJcTaBAeHneM KoAnde-
cTBeHHOTO coctaBa CoBera 1octuriuu [3].
roCyAapCTBeHHOIO CyOcuAupoBa-
HILsl IIPaBOBOI IIOMOIIIY 1O YTOAOBHBIM U I'pak-

Cucrema

AAHCKUM JelaM ocTaeTcs HedPppeKTusBHON [3].
Megana-coobmjectso  Taaxukucrana Bce ere
00eCIIOKOeHO HaAn4dymeM ocTaBmmxcs audda-
MaIlMIOHHBIX CTaTell B YTOA0BHOM 3aKOHOAaTeAb-
CTBe, KOTOPhIe Cepbhe3HO OrPaHNYMBAIOT CBOOOAY
C/A0Ba B CTpaHe.

CymecTByionue 3akoHOJaTeAbHble pPaMKH,
peryaupylomiue BOIpochl cB000Ay accolmaliuii,
OCTaBASIOT IIMPOKIE BO3MOXKHOCTY BMeIllaTeAb-
CTBa B AesATeAbHOCTb HeIIpaBUTeAbCTBEHHBIX Op-
raHM3alNIl OpraHaMy TOCyAapCTBeHHON BAACTH.

B JAokaaase xoncraTupyercs, 4TOo BOIpocaMm
obecrieueHns MeXXAyHapOAHBIX 0013aTeAbCTB 110
MITITIIT 3anmmaercs Kommccus 1o BeIOAHe-
HIIO MeXAYHapOAHBIX 00513aTeAbCTB B 004acTy
IpaB 4YeAOBeKa, AEVCTBYIOIlas Ha OCHOBaHUU
coorsercTBytomero Iloaoxennsa. Oynknun Ce-

kperapuata Komuccun srpinoansier Otgea Kon-
CTUTYIIMOHHBIX TapaHTUI IIpaB rpaxaaH Vcrioa-
HuTeApHOrO annapara Ilpesuaenra Pecriybankm
Taaxukucran. B 2013 roay 6p1a npussat Hamnmo-
HaABHBIN I14aH I10 peaAu3aluy peKoMeHAalui
YIIO, ocymiecTBasieTcss IpakTuKa pa3dpaOOTKu
1 npuHATHA HallmoHaAbHBIX I1A1aHOB AEMICTBUI
110 peaaAmu3aly peKOMeHJaluil APYTUX AOro-
BOPHBIX OPraHOB IO IIpaBaM Yeaoseka u Crienu-
aABHBIX IIPOLIeAyp II0 pe3yAbTaTaM UX BUBUTOB B
Pecniy6auky Tagxmxucran [4].

Ha ocnose Jokaaga Obian caesaHsl caeqyio-
/e peKOMeHAaIIA:

1) obecrieunts MmoAHOe cODAIOAeHUE OOsI-
3aTeAbCTB, MCXOAAIINMX U3 paTU(PUKALINI MeX-
AYHapOAHBIX AOTOBOPOB IIO IIpaBaM YeAOBeKa B
COOTBETCTBUM C IHPUHIIUIIOM A0OPOCOBECTHOTO
BBIIIOAHEHNsl AOTOBOPHBIX 00s3aTeAbCTB «pacta
sunt servanda»;

2) paspaboTaTh 9 PeKTUBHEIN HallVIOHAAb-
HBIIl MeXaHM3M II0 BBIITOAHEHUIO COOOpaskeHMi
U pexoMeHJanuii A0ropopHeix opranos OOH
Ha HallIOHaAbHOM YypOBHe. /A5 9TOTO y4peAnThb
DKCIepTHYI0 pabouyio rpynmy npu Kommccnm
10 00ecCIIedeHMIO BHIIIOAHEHMSI MeXXAyHapoa-
HBIX 00513aTeAbCTB B 004acT! IIpaB yea0BeKa IIpu
IIpaBureanctse Pecrybamku TagxukmucraH, c
BKAIOYEHVeM B ee COCTaB IIpeAcTaBUTeAel rpax-
AAHCKOTO ODIIIecTsa;

3) obecrieunTh  YHOAHOMOYEHHOMY
IpaBaM 4YeJOBeKa BCe TapaHTUM He3aBUCUMOIN

I10

AesITeAbHOCTH, BKAIOUas 3aKOHOJaTeAbHble, (pu-
HaAHCOBbIE U KagpoBble, 445 9PQPeKTUBHOI Aesl-
TeABHOCTU IIO MHPOABVIKEHMIO M 3alluTe IIpaB
ye/0BeKa, 00ecIednTh BhIIIOAHEeHIe peKOMeH a-
unit [TogkomuTrera 1o akkpeauTanumy;

4)  cobaraaTh TPUHLIMUIT OTKPBITOCTY U T1O-
AOTYETHOCTU 3aKOHOTBOPYECKON AesATeAbHOCTHU
BCEMM TOCy4apCTBeHHBIMM oOpraHammu Pecrry-
0aukn TagXmKucTaH, B 4aCTHOCTH, IIPUBAEKATh
Ha CaMBIX PaHHMX CTaAMSIX 3aKOHOTBOPYECKOTO
Ipoliecca 9KCIepPTOB U3 I'PaskJaHCKOIO OOIIe-
cTBa [4].

Muemumym nponucku B Peciybauke Taaxm-
KIICTaH TakXe BbI3Baa auckyccumu B Komurere.
I'paxxaane 0Os13aHBI MPOMMCATHCS IIO TTOCTOSH-
HOMY MeCTy >KUTeAbCTBa, 3aperucTpUpOBaThCs
II0 MecTy BpeMeHHOro IipeObiBanus. ITpommcky
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IO MeCTY >KUTeAbCTBA IIPOU3BOAAT OpraHbl BHY-
TpeHHux gea [4]. IIponncke 1o Mecry >XKnUTeAb-
CTBa Iojgaexar: rpaxJane Pecnybauxu Tag-
JKMKICTaH, ITOCTOSHHO IIPpOXKMBAIOIIMe Ha ee
Teppuropum; rpaxaane Pecrybankn Taaxukn-
CTaH, IOCTOSHHO IPOXMBAIOLIME 3a TPaHULEN,
npudsBmme B Peciybauky Tasxmkucran Ha
BpeMeHHOe >KUTeAbCTBO CPOKOM CBBHIIIIe 6 Me-
canes; rpaxgane Pecnybamku Tagxumkucras,
NpuOBIBIINE U3 OAHOM MECTHOCTU B APYTYIO
MecTHOCTh PecriyOamku Tagxukucran Ha Bpe-
MEHHO€ JKUTeAbCTBO CPOKOM CBBIIIE 6 MeCsIIeB;
MHOCTPaHHBIe TpaKjaHe U AnIla Oe3 rpaxkjaH-
CTBa, IIOCTOSIHHO MpoXKupaiomue B Pecrrybanke
Tagxmxucran; BOoeHHOCAy>Kallye, ITPOKMUBAIO-
1jyie BHe Ka3apM.

B 2006 roay TasxukucraHOM HOAIMCAHO CO-
raamenne «/Kenesa —2006», coraacHo KOTOPOMY
B 2015 roay Pecniyb6anxka Tagxukucras, HapsAy ¢
6oaee 100 crpanamm Mupa, 404AKHa IIepeiTi Ha
ungpoBoe BellaHue.

KomMurer mnpusercTBoBaa 3aKOHOJaTeAbHbIE
U IOAUTUYECKNe Mephl,
CTBOM-y4acTHUKOM: 1) mompasku ot 27 HOSOps
2014 roaa k craTtbe 479 YroaoBHO-TIpOLeCCyaab-
HOTO KO/eKca, 3allpeljaloniye Bplgady Aulia Ipu
HaAMYMU AOKa3aTeAbCTBAa TOTO, 4TO DTO AMUIIO
MOIA0 CTaTh KePTBOM MBITOK; 2) KOHIIeIINs

IIPpMHAIATBIE TOCyAap-

OKaszaHIL1 OecIiAaTHONM I0PUANIECKON ITOMOIIN,
yTBep>KaeHHasA 2 nioas 2015 roga, u mpoaoaKe-
HIe OCYIIIeCTBAeHIs DKCIIepUMeHTaAbHBIX IIpO-
€KTOB I pa3ANIHBIX MOJe/1ell OKa3aHILI Oecriaar-
HOI MEepPBUYHON ¥ BTOPUYHON IOPUANYIECKON
IIOMOIIY MaA000eCIIedeHHBIM U YA3BUMBIM CA0-
am HaceaeHns; 3) KoncturtynmonHssiin 3akoH «O
rpaxkaaHcTse» oT 8 asrycra 2015 roaa.
[IpuaNMas kK ceedeHMIO (PAKT pacIIVpeHNs
MaHarta 1 pyHKIINI YTTOAHOMOYEHHOTO 10 ITpa-
BaM yeaoseka (OMOyacMeHa) 110 MOHUTOPUHIY
B 2014 n 2016 roaax, Komurer spipasnua Oecrio-
korictso (cm. CCPR/C/TJK/CO/2, mynkT 5): Kan-
neasapusa OMOyAcMeHa A0 CUX IOp He B IIOAHOM
Mepe COOTBETCTBYeT IIPMHIINIIaM, KacaloIIMMCs
cTaTyca HallMIOHaAbHBIX yYpeXXAeHUI, 3aHUMal0-
LIMXCS TTIOOIIpeHNeM U 3alllTOM IIpaB yeaoBeKa
(ITapmxckue npunnumnsr) (Cr. 2).
Tagxmxucrany pekoMeHA0BaHO aKTUBU3UPO-
BaTh YCUAMS 110 IIPUBEACHUIO UHCIMUMYmMa YnoA-

HOMOUEHH020 10 NPAGAM 4eA06eKd B IIOAHOe COOT-
BercTBie ¢ [laprokckuMy npuHOHMIIAMN, B TOM
qycAe IyTeM YKPeILAeHUs eTO He3aBUCUMOCTH U
BBIAeAeHIs1 eMy (PMHAHCOBBIX U AIOACKNX pecyp-
COB B 40CTaTOYHOM OObeMe 445 He3aBMCUMOTO U
9(PeKTUBHOIO BLIIIOAHEHNsI MM CBOETO paclIi-
PeHHOTO MaHJaTa.

Ormeuas, uto B crathe 17 Koncrurynum n
APYTUX 3aKOHO/JaTeAbHBIX aKTax rapaHTHpyeTcs
PpaBeHCTBO BceX Al0Aell Iepes 3aKOHOM U OCY-
IIecTBAeHNne UX Ipas 0e3 AVCKPUMMHALNU II0
psAAy npusHakos, Komurer ob6patna BHMMaHMe
Ha TO, YTO CyIIIeCcTByIOIas IpaBoBasi Oasa Tpedy-
eT pa3BUTUA.

Heobxoaumo ynpoueriue nesasucumocmu cydeo-
HbIX Op2anos ¥ oDecriedeHye IpaBa Ha CIIpaBej-
AUBOe cyaeOHOe pa3OupaTeAbCTBO.

Ormeuaercs, yTO cyAeOHasi BAacTh Bce ellle
He 00/1ajaeT MOAHON He3aBUCUMOCTHIO. JaHHOe
00yCAOBAEHO POABIO U BAUSAHNEM MCIIOAHUTEAD-
HOI1 U 3aKOHOJAaTeAbHOM BeTBEN BAAaCTU; KpUTe-
pusMmu oTOOpa, Ha3Ha4yeHMs, ITOBTOPHOIO Ha-
3HAYeHI:sI M OTCTPaHeHMUs CyAeil OT A40AXKHOCTY;
OTCYTCTBUEM IapaHTUI HECMEHAeMOCTHU CyAeIl.

l'ocyaapcTBy-y4acTHUKY caeayeT rapaHTUpPO-
BaThb B 3aKOHOJaTeAbHOM IIOPsIAKe I Ha IIPaKTIKe
9 PpeKTIBHOE OCyIIIeCTBAEHNE 6000061 PeAUUU U
sepoucnosedanus 1 cBOOOAY MCIOBEJOBATh CBOIO
peaurnio uau sepy. EMy caeayer nepecMoTpeTsb
BCe COOTBETCTBYIOIIE 3aKOHBI U BUABI ITPaKTUKI
B I1eAsX yCTpaHeH!s AI00bIX OTpaHNYeHN 1, KOTO-
pble BEIXOASAT 3a paMKI Y3KO TOAKYeMBbIX OTPaHM-
4YeHI1, AOIyCKaeMBbIX 110 cTaTbe 18 IlakTa.

Komurer BrIpakaeT 00eCIIOKOEHHOCTb IIO
IIOBOAY Ype3MEepHBIX OrpaHMYeHMIT c60000bt
Muprolx co0panuii, B TOM 4ucAe OIpaHNYeHMNI],
IIpeJyCMOTPEHHBIX B 3akoHe «O coOpaHMsX,
MUTHUHIAX, AéMOHCTPaLVsX M YANIHBIX IIIeCTBU-
ax» (2014), Takux Kak TpebDoBaHUe O MOAYIeHUN
IpeABapUTeAbHOIO pa3pellleHns Ha IIpoBeJeHne
cobpaHmit (IpeaBapuTeAbHOe YyBeJAOMAEHIUe 3a
15 aneri), orpaHudeHne IPOCTPaHCTBa AAsl IIPO-
TeCTOB OTAEABHBIMM pallOHaMI U BpeMeHU AAs
X IPOBeAEeHMs — HeCKOABKMMM YyacaMM, 3aIlpeT
Ha IPOTeCThl B HOYHOEe BpeM:l, 3alpeT Ha opra-
HU3AIMIO COOpaHMiI AMIIaMM, COBEPIIUBIINMU
B IIPOIILIOM OIIpejeAeHHble aAMIHICTPaTUBHbIe
IIpaBOHapPYIIeHNs, ¥ OTpaHMYeHle Ha yJacTye B
coOpaHusAX MHOCTpaHHbIX rpaxkaaH (Cr. 21).
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Tasxmxucrany pekomMeHAOBaHO 0OeCITEUNTH
COOTBETCTBIE ACVICTBYIOIIErO 3aKOHOAaTeAbCTBa,
HOPMAaTUBHO-IIPABOBLIX aKTOB, IPaKTUKM, pery-
AUPYIOIIeN AeATeAbHOCTh 00ujecmeerHvlx 00bedu-
nenuti 1 HITO noaoxkenumsm cr. 19 n 22 ITakra.

KoMurer ormeuaer HeoOXOAMMOCTL ITpUBe-
CTM M30MpaTeAbHOe 3aKOHOAATeAbCTBO M ITpaK-
TUKY B cooTBeTcTBMe C ITakTOM, B TOM 4mcCae co
cTaTbeil 25, 1 B 4aCTHOCTU:

1) obecrieunTsh OCyIlecTBA€HMe ITpaBa BCex
rpakgaH Ha peaAbHOe ydacTue B BeAeHUMU rocy-
AApCTBEHHBIX A€l U COAeIICTBOBaTh (POPMUPO-
BaHMIO KYABTYPbl INOAAMHHOTIO IOAMTUYIECKOTIO
[IAI0paAN3Ma;

2) He AOIyCKaTh NPUMEHEHUs YTOAOBHOIO
3aKOHOJAaTeAbCTBa B KaueCTBe MHCTPyMeHTa AAs
npecae]0BaHNs M MCKAIOUeHNs YAeHOB OIII031-
UMM OT KOHCTPYKTMBHOTIO yJacTUs B XKU3HU 00-
I1ecTBa U M30MpaTeAbHBIX IIpoIieccax;

3) mepecMOTpeTh OTpaHNYEeHIsI Ha ITpaBo 0a-
AOTUPOBATLCS Ha BBIOOpAX B I1eAsX IIpUBeASHIS
UX B COOTBeTCTBIe C TpeOoBaHmsAMU Ilakra;

4) mepecMoOTpeTh 3aKOHOAATeALCTBO O Oe30-
TOBOPOYHOM ANIIEHNI BCeX OCY>KAEHHBIX IIpaBa
rol0ca, 4TO He OTBeJaeT TPeOOBAHNAM ITYHKTa
3 crarbpu 10 B coueranum co crartben 25 Ilakra, a
Tak>ke 3aKOHOAaTeAbCTBO O AMIIIeHUN IIpaBa Iro-
A0ca BceX AMll, KOTOPBIX Cy/ cdel HeIIpaBOMOY-
HBIMIL;

5) obecrieunTh MOAHYIO He3aBUCUMMOCTD [len-
TpaAbHOJ KOMMCCUH I10 BEIOOpaM 1 pedepeHay-
Mam;

6) obecrieunTh BCEM AUIIaM paBHBIE YCAOBUA
MpoBeAeHNs] U301paTeAbHON KaMITaHNH, BKAIO-
yasl paBHBII AOCTYII K TOCy4apCTBEHHBIM TeAeBU-
3MIOHHBIM KaHaJaM.

Komurer ykasaa Ha HeoOXOAMMOCTDL IIped-
CTaBUTDh CACAYIOIINIA IIEPUOANIECKUN A0KAa4 K
26 moas 2025 roga ¥ BKAIOYUTD B HETO KOHKPeT-
HYI0O OOHOBAEHHYIO MH(OPMAIIMIO O BHIIIOAHE-
HUM peKOMeHJalluil, cogep>KalluXcsi B 3aKAIO-
YUTeABHBIX 3aMedaHusx u Ilakre B 1ieaom; npu
noaroroske HarmonaasHoro aokaaga Ipose-
CTU HIMPOKME KOHCYyAbTaIlUM C IIpescTaBUTeAs-
MI TPa’kAaHCKOTO ODIIlecTBa U AeVCTBYIOIIUX B
CTpaHe HeIlpaBMUTe/AbCTBEHHBIX OpraHmaanuii. B
COOTBETCTBUM C peszoaonueir 68/268 I'enepaan-
HOM1 AccaMOaen 00beM A0KAaja He A0AKeH IIpe-
spimiaTh 21 200 caos. Kommurer mpusniBaer Bee

rocyjapcrsa IIpu IIpeACTaBAeHNN CBOUX A0KAa-
AOB CAeA0BaTh YHPOIeHHON Iponeaype. Ecan
Io>XKeJaeT CAea0BaTh
VIIPOLLIeHHOI IIpoLieAype IpeAcTaBAeHNs CAeAy-
IOIIlero A0KAaja, eMy Ipejaaraercs mpouHgpop-
MuposaTth 00 ®ToM Komurer B TeueHme oaHoro
roga ¢ MOMeHTa IOAYYeHNs HaCTOAIINX 3aKAI0-

rocy4apCrBo-y4acCTHIK

YUTeABHBIX 3aMedaHuit. OTBeTHI rocyjapcrpa-y-
YyacTHMKa Ha IlepedyeHb BOIIPOCOB, I10AIOTOBAEH-
Hb11 KOMUTETOM B COOTBETCTBUM C YIIPOIEHHO
IpoLleAypoil IpejcTaBAeHUsl AOKAajo0B, OyAyT
IIpeACTaBAsITh COOON CAeAYIOIINil Ieprojude-
CKUI AOKAaJ, IOAAeXaIluil MpejCcTaBACHNIO B
cootBeTcTBUM cO craTheit 40 ITakra.

V3 HarimoHaabHOTO AOKAaaaa Y30eKmcTaHa

YsOekucran IIpUCOeAVMHNACSI KO BTOPOMY
daxyapTaTBHOMY IpoTOKOAy K IlakTy B sexa-
ope 2008 roga. B ampeae 2009 roga 6v1au mpu-
HATHI IIOIIPABKU K P54y 3aKOHOAATeAbHBIX aKTOB,
BKAIOYasl IOIPaBKM K YTOAOBHO-IIPOIeCCyalb-
HOMY KOAEKCY M YTOAOBHO-MCIIOAHUTEABHOMY
KOoZeKcy, pepopMEl, KOTOpble IIpVBEAN, B JacT-
HOCTH, K yKpernaeHuio Kanneasapum Ynoano-
MOYEeHHOTO IIO IIpaBaM dYeaoBeKa. bria BBeseH
CyAeOHBIII KOHTPOAD 3a PeIIeHNsAMI O 3aKAI0Je-
HIU 110/, cTpaxKy (Xabeac xopiryc — anra. Habeas
Corpus Act (1679)) B stuBape 2008 roza.

Caegyer OTMeTUTD, YTO B COOTBETCTBIM C 3a-
KOHOM O MeXAYHapOAHBIX JOroBopax oT 25 je-
Kabpss 1995 roga mexxayHapoAHbIe JAOTOBOPHI,
YJaCTHMKOM KOTOPBIX SBASI€TCS Y30eKICTaH,
rogAexar IpsAMOMY 1 00513aTeAbHOMY OCYIIlecT-
BAEHUIO.

Y30ekucrany peKOMeHJ0BaHO BBIIIOAHATD
cBon obs3aTeancTsa 1o Ilakry u PakyabraTus-
HOMY IIPOTOKOAY.

Komurer BrrpasxaeT 03a004€HHOCTH T€M, UTO
cydebtivie opzanvl Y30eKucTaHa He SIBASIIOTCS I10A-
HOCTBIO HE3aBUCUMBIMI, OCOOEHHO B CBSI3M C TEM,
9TO CPOK IpeOBIBaHNUs CyAeil Ha CBOUX A0AXKHO-
CTsIX (PaKTMUecKN IIpojJeBaeTcs OpTaHaMU JIC-
HOAHUTEABHOI BAACTU Ka>kAble IISTH AeT. ¥Y30e-
KIICTaHy peKOMEHJO0BAaHO OOeCIeunTdh ITOAHYIO
He3aBICUMOCTb U OeCIIpUCTPacTHOCTD CyAeOHBIX
OpraHoB IIOCPe/ACTBOM TapaHTUPOBaHUs HecMme-
HAEMOCTHU CyAeI.

KoMmureT BHOBD 3asiBIiA O CBO€I 00eCIIOKOEeH-
HOCTM B OTHOIIIEHMH CyIIleCTBOBaHU:A U IIpUMe-
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HeHIs Ha IIPaKTVKe ITOAOXKeHNIT 3aKOHOB, OTpa-
HIYMBAIOIINX perucrpanuio MmuHMCTEpCTBOM
IOCTUIUY TTOANTUYIECKUX ITapTUil ¥ 0OIIecTBeH-
HBIX accoLyanuii, KOTOpble MOIYT CO34aBaTh ce-
pbe3Hble IIpaKTIIecKle IIPeIsITCTBU A5l OIIIIO-
3ULIVIOHHBIX ITAPTUII ¥ OpTaHU3aLNIL.

Y30ekncrany peKOMeHAO0BaHO IIPUBECTI CBOe
3aKOHOJAaTeAbCTBO, IT0A3aKOHHBIE aKThl U ITpaK-
TUKY, PeryAupyIoIiue perucTpanmnio NoAnTmde-
CKUX TapTHUii, B COOTBETCTBUE C IOAOXKEHAMU
crarein 19, 22 n 25 I'Takra.

Komurer Bripasia 00ecrioKOeHHOCTD TeM, UTO
B HACTOsIITee BpeM:I C IPOC0aMI O IIpeA0CTaBae-
HIM BO3MOXXHOCTY IIPOXO>KAEHVIS AAbHepHAMUGS-
HOTl 60UMHCKOU CAYXKObl MOTYT OOpalaTses Ipea-
CTaBUTEeAN ANIIb BeCbMa OTPaHMYEeHHOIO 41CAa
3aperucTpUpOBaHHBIX PeAUTMO3HBIX TPYIIIL.

Y30ekncrany pekoMeHAOBaHO 00ecIeduTh
IIMPOKOe pacrpocTpaHeHne Tekcra Harmonaan-
HOTO JOKJAaja, MMCbMEeHHBIX OTBETOB, IpeAcTaB-
AeHHBIX M Ha IlepedyeHb Boripocos Komurera, n
3aKAIOYUTEABHBIX 3aMeJaHUIl cpeAu CyAeOHBIX,
3aKOHOJATeABHBIX U aJMMHICTPATUBHBIX Opra-
HOB, TPa’kAaHCKOTO OOIecTBa M AeMCTBYIOIIX
HIIO, a Taxxe cpean IMPOKON OOIIECTBEHHO-
cru. IledaTHble KON DTUX AOKYMEHTOB CAeyeT
HaIllpaBUTh B YHUBEPCUTETHI, OOIjeCTBeHHbIe O1-
041OTeKN U ApyTiie COOTBETCTBYIOIINE YIpeKae-
HISL.

KoMurer mo-rnpeskHeMy MCITBITBIBaeT 03a0bo-
YeHHOCTD B CBA3M C TeM, YTO B TOCyAapCTBe-yJacT-
HIUKe A0 CUX IIOP AENCTBYeT CUCmeMa 6ble30HbLX
6U3 U cucmema 003ameAvHoll pezucmpayuu ajpeca/
MeCTOXXITeAbCTBa (Iporncka). OH MCIBITbIBaeT
Tak>Ke 03aDO0YEeHHOCTDh B CBS3M C COOOIIEHUSIMU
O TOM, UTO TOCyJapCTBO-y4acCTHUK, 3aJep KuBas
BBIAAa4uy BBIE3AHBIX BU3, IPEIIATCTBYeT 3arpaHId-
HBIM IIOe3JKaM IIpaBO3alljMTHIKOB, He3aBUCH-
MBIX >KYPHAANCTOB 11 41€HOB IIOANTIYIECKOI1 OIl-
no3unuu (Cr. 12).

KoMurer noarsep>kaaeT CBOIO IIpeABIAYIITYIO
pexomengaruio (cm. CCPR/C/UZB/ CO/3, myHKT
18) o ToM, 94TOOBI rOCYAapPCTBO-YYaCTHUK YIIpa3A-
HIAO CUCTEMY BBI€3AHBIX BU3 U IIPUBEAO CBOIO
cucteMy 00s3aTeAbHON perucTpanum aapeca/
MeCTO>XXITeAbCTBa (IIPOINMCKa) B II0AHOE COOT-
setcTBue C [TakTOM.

KoMmurer mo-nipe>xHeMy MCIIBITBIBaeT 03abo-

genHocts (cM. CCPR/C/UZB/CO/3, nmynkr 16) B

CBA3HM C HeAOCTATOYHONM He3A6UCUMOCHIbIO U Dec-
npucmpacmuocmoto cydeOHO cucmembl, BKAIOYas
OTCYTCTBM€ TapaHTUM HEeCMeHSAeMOCTU CyAeil,
CPOK IOAHOMOYMII KOTOPBIX IIPOAAEBaeTCs MC-
ITOAHUTEABHON BAACTBIO pa3 B IIATh AeT.

Y30ekncraHy peKOMeH40BaHO 00eCIIedlTh:

1) moanyio He3aBMCHMOCTh U OecIpUCTpacT-
HOCTb CyAeOHOI BAaCTH, B TOM YlCAe TapaHTUPO-
BaB HECMEHAEMOCTb Cyaelr;

2) coorsercTBre IlakTy HasHaUYeHMs1, IOBbIIIIe-
HIIs1, BPEMEHHOI'O OTCTPaHeHNs OT 40AXKHOCTY 1
CMeILeHNs CyAelt;

3) TapaHTMIO 10 3aKOHY U Ha IIpaKTHKe He3a-
sucuMocTu [lasaTer aABOKAaTOB OT MCIIOAHUTEAD-
HOII BAACTU;

4) HaaMYMe AOCTaTOYHBIX ITOACTPAXOBOK, UTO-
OBl TapaHTMPOBATh HE3aBMCHMOCTD a4BOKATOB.

Komurer ncrbITeiBaeT 03a009€HHOCTD B CBA3M
C COOOIIEHUAMM O IIPOU3BOABHBIX 02PAHUUEHU-
AX npasa Ha muprole coOpanus 1 1O 3aKOHy U Ha
IIpaKTUKe, BKAIOYasi:

1) upeamepHOe TpebGoBaHMe O 3aIIpoce CaHK-
LM Ha ITPOBeAeHIe MaCCOBBIX MEPOIIPUATII 110
KpalHel Mepe 3a OAMH MeCII];

2) CpbIB MUPHBIX COOpaHMII IIPaBOOXPaHU-
TeABHBIMIU COTPYAHUKaMI U apecThl, 3ajepKa-
HI1s, U30MEeHNS 1 HaKa3aHWsl yYaCTHUKOB (CTaThbu
7,9,19u 21).

Y30ekncrany caeayeT IepecMOTpeTb CBOU
3aKOHBI M IPAaKTUKY C 11eAbI0 00eCIeunTh, YTo-
OBl TpaXkgaHe B IIOAHONM Mepe I104b30BaANCDH
IIpaBOM Ha CBOOOAY cOOpaHMI1 U YTOOBI AI0OBIE
BBOAMMBIE OIpaHMuYeHNs COOOPa30OBbIBAAUCH CO
crporumu Tpebosanuamu cratoeu 21 Ilakra. Emy
caeayet TakKe dPPeKTUBHO paccaejoBaTh Bce
cAyday HacHANs, IIPOM3BOJABHOIO apecTa M 3a-
Aep>KaHMsI MUPHBIX YJaCTHUKOB aKIMII ITpoTe-
CTa I OTAaBaTh 110/, Cy/, BUHOBHBIX.

I'ocyaapcTBy-y4acTHIKY caeayeT 0DecrieduTh
IOAHYIO He3aBUCUMMOCTb M OecIpuCTpacTHOCTD
CyAeOHBIX OpTaHOB IIOCPeACTBOM rapaHTUpOBa-
HUsI HECMEHSIEMOCTH CY €.

KomMurer ormeuaer ¢ mHTepecoM BHeCeHHbIe
B 3aKOHOJaTeabcTBO B 2008 rosy M3MeHeHMms, co-
I1aCHO KOTOPBIM KaKABIil COAepP KaIuiics 1oJ
CTpakell OOBUHSEMBINI UAU II0AO3pPeBaeMBbIi
MMeeT IIpaBo Ha OOIIleHNe C a4BOKaTOM UAU PO4-
CTBEHHUKaMI C MOMeHTa (PaKTHM4ecKOIo 3ajep-
JKaHUA.
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Asepbatidxarickas PecnyOiuka siBAsieTCs ydacT-
HuIen 125-tu MeXXAyHapOAHBIX KOHBEHIIUIL, B
41cA€ OCHOBOIOAAraioIyuX MHOTOCTOPOHHMUX
AOTOBOPOB B 001acTH IIpaB yeloBeKa. Asepbaiia-
>kaH npucoeaunnacs Kk MITITIIT 13 asrycra 1992
roJa 1 CBOI IIepBOHAYaAbHbBI A0KAa/ IIpejocTa-
BuA B 1994 roay, mocaeayiomiye 40KAaAbl ObLAM
npeacrasaensl B 1999, 2007 1 2014 rr.

B cBoem gokaage 1999 rosa AsepbaiigkaH
oOpalraeT BHIMMaHUE He TOABKO Ha KOH(AMK-
el B Haropno-Kapabaxckom permone, Ho erre
1 Ha npoOaeMbl asepOalijXaHIles B ApMeHUN
1 OTMeuaeT, YTO «OCHOBHBIM IIPeILITCTBIEM AAs
passuTtus AsepDaligkaHa sABASeTCA IIPOAOA-
SKaIOIasCcs arpeccus cocegHert ApMeHun U Bbl-
3BaHHBIE €I1 TsDKeAble I0CAeACTBUA». B TpeThem
aAokaagze 2007 roga TakKe OCTaHaABAMBAETCS Ha
®TOM BOIIpOCe I 3aTparusaeT 9Ty HpoOaeMy C
TOUKM 3peHNs1 OexxeHIles. B Asepbaiigxane «...
CeroAHs HacuyMThIBaeTcs Ooaee MMAAMOHa Oe-
JKEHIIEB VM BBIHY>KAEHHBIX IepeceseHLIeB, cpeau
KOTOPBIX €CTh TaK>XKe Aulla, NpuHajAeXalne K
pa3sAMYHBIM MeHbIIMHCTBaM. B AsepOaiiaxane
CAOXKMAACDH TS KeAeNIlas TyMaHUTapHas CUTya-
nust. E>XXeroagHo cOTHU CTapUKOB, XKeHIIVH U Je-
Tell yMUPAIOT B Aarepsix AAs OeskeHIies oT 00.1e3-
Hel U SIINAEeMUI».

3 HarmmmonaabHOro gokaaga Pecriy6ankn
Keipreiscran

B nacrosmee Bpems Pecriybamka Kerpreis-
cTaH paTuguIpoBaja HIKeyKa3aHHbBIe OCHOB-
HBle MeXXAyHapOAHO-IIpaBOBbIe 40TOBOPHI B ce-
pe mpas yea0BeKa:

1) MexayHapOAHBIN MAaKT O IPpakAaHCKIX
U rnoAnTrdeckux Ipasax u I daxyabTaTUBHBIN
IIPOTOKOA K Hell B 1994 roay;

2) 1I PakyapratmsHbBI IIpoToKOoa K MII-
I'TIIT 5 2010 roay;

3) MexayHapoaHbIil ITaKT 00 HKOHOMUYe-
CKIX, COIIMAABHBIX ¥ KyABTYPHBIX IIpaBax B 1997
roay (He siBasieTcsl ydacTHUKOM PaKyabTaTUBHO-
ro nporokoaa Kk MITOCKII);

4) KoHBeHLMS IIPOTUB IIBITOK U APYIUX
JKeCTOKMX, OecueA0BeYHBIX MAM YHUKAIOIIMX
AOCTOMHCTBO BUAOB OOpallleHus U HaKa3aHus B
1997 roay;

5) Kousennus o auksuganum scex popm
AVICKPMMMHAIIUM B OTHOIIIEHUM >KeHIIuH B 1997

rogy u ®akyabTaTUBHBEI NpOTOKOA K KoHpen-
nun B 2002 roay;

6) Konsennusa o mpasax peGenka B 1993
roay (Keipreiscran npucoeanmnmiacsa x asym Pa-
KyabTaTUBHBIM ITpoTokoaaM K KIIP B 2003 roay);

7) KonBeHnms o amksuganum scex Gpopm
pacosoit anckpumuzanym (gasee «KAPA») B
1997 roay;

8) B 2003 roay Ksipreizcran npucoeAnHmA-
cs1 K MexayHapoaHOV KOHBEHLIMM O 3aluTe
IpaB BCeX TPYAAIIMXCA-MUTPAHTOB U YAE€HOB X
cemeit. B 2011 roay Keipreiacran noanmncaa Kon-
BeHIIMIO O IMpaBaX MHBAANJOB.

Taxum obpasom, Keipreizcran nnpusHaer noa-
Homoun:a Komurera OOH no mpasaM yeaoseka
B OTHOIIIEHUM MHAMBMAYAABHBIX Kaa100 0 Hapy-
LIeHNMU I1paB, 3akperiaeHHsix B MIIITII, n tecno
B3alIMOJEIICTBYET C TUM AOTOBOPHBIM OPTaHOM,
obecrieunBaONIM KOHTPOAb 3a COOAI0AeHNEM
IpaB 4YeAOBeKa, IIpeACTaBAss HallMOHa/AbHbIE
AOKAaAbl, BBIIIOAHSS PEKOMEHAALIUMU B COOTBET-
CTBUI CO CBOMMM OOsI3aTeAbCTBaMIU.

B coorserctBun co cr.40 MIIITIIT Bce rocy-
AapCTBa-y4acTHUKM 00s13aHbl PeryAsapHO Ipejo-
craBasATh KoMurery HanmoHaabHBIE AOKAAAbI O
TOM, KaK TOCyJapCTBO OCyIleCTBAseT Ipa’kKjaH-
CKUe U IMOAUTUYeCcKMe IpaBa yeaoBeka. ['ocyaap-
CTBO AOAKHO IPejOCTaBUTh IepBOHAYaAbHBIN
AOKAaJ, CIIyCTs IOJ IIOCAe IIPUCOeAVHEHMUs K
ITakry, a 3aTem — 110 3arrpocy Komurera (o0praHO
KaXk/ble JeTplpe roa). Komurer msyuyaer kax-
ABIII AOKAaJ U M3AaraeT CBOM COOOpakeHMs U
peKOMeHAALUM T'OCYyAapCTBY-Y4acTHUKY B BUAE
«3aKAIOUUTEABHBIX 3aMeJaHMII».

Kripreiscran mnpegocrasma CBOJ IepBOHa-
yaabHBIN A0K4Aa4 B 2000 rogy.

Pabora mo mmupoKkoMy O3HaAKOMJAEHUIO O0O-
IIeCTBeHHOCTY C MaTepuadaMM HacCTOsAIIero
AOKJAasa Oblaa HayaTa IIpU €ro IIOATOTOBKE.
Pacniopsi>xennem mpasuTeabcTBa  KbIprbI3ckoit
Pecny6AI/IKM No 218-p ot 27 mona 1997 roaa
Oplaa oOpaszoBaHa crielMaAbHas KOMUICCHUSA I10
IOATOTOBKe A0KJAaja, Kyja BOLIAU IIpeACTaBU-
TeAM PaBUTEAbCTBEHHBIX U CyAeOHBIX CTPYKTYP.
Komuccus mposeaa psig coBelaHmuii, KOHCYAb-
tauuii. [Ipoext gokaasa Obla HallpaBAeH BO Bce
MMHMCTEpPCTBa,

rocygapCcTrBeHHble KOMUTETHI,

AAMMHIICTpaTBHbIE BE€AOMCTBa, HeEIIpaBUTEAb-
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CTBeHHBIe OpraHM3alNy, 3aMeJaHMs U IIOXKe-
AaHUs KOTOPBIX ObLAM yYTeHBI IIPU ero OKOHYa-
TeABHOI A0paboTke [5].

B saxarouennm gokaaga Pecrrybanka Kerpror-
3cTaH ykaszada, uto «Ksipreisckas PecriyOanka
HY>KAa1ach B co3Januu 9PpPeKTUBHOTO MeXaH!3-
Ma I10 BBITIOAHEHUIO 00513aTeAbCTB, IIPUHATHIX Ha
ocnoanuu [laxra. [TosTomy B 9THX IT€A5X, a TaK-
Ke AAs COAVCTBUS peaar3alyy Ipe3uAeHTOM
Keipreisckoit  PecrryOAMKM  KOHCTUTYITMOHHBIX
ITOAHOMOYNII TapaHTa IIpaB 1 CBOD0 yeA0BeKa 1
rpaxxgannta Ykasom llpesngenrta Koiproizckoit
PecrryGaukm ot 5 mioas 1997 roga obpasosana
Kommuccns o nipasaM yeaoBeka Ipu npesuleH-
Te Kurprerackoiir Pecriybanku. 3agauamu AaHHOI
Komnecun sapasiorest:

a) co3AaHue YCAOBUIL A5 peaau3alliyl IIpe3u-
aentoM Kerpreisckoit Pecry0amky ero KOHCTUTY-
LIMIOHHBIX TIOAHOMOYMII TapaHTa IpaB U CBO00/,
ye/0BeKa U rpakJaHMHa;

b) cogelicTBue coBepIIEHCTBOBAHMIO MeXa-
HI3Ma oDecIledeHMsl M 3alllUTHI IIpaB U CBOOOJ,
ye/0BeKa U rpakJaHMHa;

C) pa3BUTHe COTPYAHMYECTBA C MeXAYHapOA-
HBIMI OpraHM3alVsIMIY, 3apyOe’KHBIMU OOIe-
CTBEHHBIMM U HeIIPaBUTEeALCTBEHHBIMM OpTaHM-
3auMsaMM B 004acTy IpaB U CBODOJ YeaoBeKa»
[5].

Paccmotpes aokaag, Komurer 24 nioas 2000
roja HpMHAA 3aKAIOUUTeAbHbIE 3aMeyaHus U
IIpeJOoCTaBuA peKOMeHJAIUM B  OTHOIIeHNN
Kuipreiscrana. B 3akaiounTeabHBIX 3aMedaHMsIX
Komurer ormMedas, 4To NpuBeTCTByeT IIPUHATHIE
KeipreiscraHoM Mepbl, CBsA3aHHBIE C IIPUBEAeHN-
eM HallIOHaAbHOTO 3aKOHOAaTeAbCTBa B COOTBET-
CTBUE C MeXAYHapOAHBIMU 00s3aTeAbCTBAMM U
IIpMHMMaeT K CBeeHMIO yIpesK eHre KOMMUCCUI
IO IIpaBaM YeAO0BeKa B KauecTBe KOHCYAbTaTyB-
Horo oprana npu Ilpesuaenrte PecriyOamku, a
TakKe IIapJaMeHTCKOTO KOMHTeTa II0 IIpaBaM
yes0BeKa. B o >xe Bpems, Komurer nogunmaer
OCHOBHBIE BOIIPOCHI, BhI3bIBAIOIIE 00ECIIOKOeH-
HOCTb, VI PeKOMEHAYET «IOCyAapCTBY-YIaCTHUKY
BHECTH IIOIPaBK! B YTOAOBHBIN KOAEKC C 11eAbI0
oOecriedeHns TOTO, YTOOBI aKThl IBITOK paccMa-
TPUBAANMCh B KadecTBe HaKa3yeMBIX ITpecTyIlle-
HII ¥ 9TOOBI Ha OCHOBAHUM BCeX YTBEPKAEHUIA,
KacaroIIMXCcsl ITPUMEeHeHMs ITBITOK, IIPOBOAMAOCh

HaJjJe’Kalllee paccaeloBaHle, a ANlla, HecyIiye
OTBETCTBEHHOCTDL 3a COBepIIIeHVe TaKUX aKTOB,
IoABepraanch cyAeO0HOMY Ipecael0BaHMIO (CTa-
TbsA 7 Ilakra)» [5]. Taxke »THM pexomeHgalUu
BKAIOYaAM B ce0s1 BOIIPOCHI, Kacalollyecs yCu-
A€HMsl He3aBMCUMOCTU CyAO0B, COBEpIIeHCTBO-
BaHIs 3aKOHOJaTeAbCTBa M IPaKTUKU B OOpnOe
C HacumAMeM B OTHOIIEHNM >KeHIIVH, BOIIPOCHI
O TeHJepHOM paBeHCTBe, CBOOOJAe BBIpa’KeHIs
MHEHNI1, MUPHOM COOpaHmy, IIpase Ha CIIpaBes-
AUBOe cyaeOHOe pa3OnpaTeAbCTBO U T.4,.

B sakarouennn Komwmrer mpocma rocysap-
CTBO-Y4aCTHMKa IIPeACTaBUTb BTOPOIL I1eproau-
yeckuit aokaag K 31 nroas 2004 roaa.

K coxazenuio, Pecnybauka Keipreizcran He
caes0Baa pekoMeHanunu KoMmurera 1 cBoi1 BTO-
POt g0KAa4 IpeaocTaBua TOAbKO B 2012 roay.

/Joxaaa OblA IIOATOTOBAEH C YIETOM PYKOBO-
ASAIINX TPUHIINUIIOB IIpeAcTaBAeHNsl A0KAalOB,
COT/aCHO Me>XXAYHapOJAHBIM 4OTOBOPaM O IIpaBax
ye/0BeKa, BKAIOYas PYKOBOASAINME IIPUHIIAIILI
IIOATOTOBKM OOIIero 0azoBOro 4OKyMeHTa 1 AO-
KyMEHTOB II0 KOHKpPeTHBIM gorosopaM. /okaag,
CTOsIA M3 ABYX yacTeil. B mepsoir yactu Obran
OCBellleHbl IOANTIYecKle, IIPaBoBble, COLalb-
Hble, YKOHOMMYECKVE U KyAbTyPHBIE acIeKThI
cTpaHbl. Bropas yacts Oblaa IIOCB:IIeHa IOCTa-
TeMTHOMY KOMMEHTapMIO O Mepax IIO BBIIIOAHe-
HMIO KBIpreI3acTaHOM HPUHATBIX 00sI3aTEAbCTB
10 I'pa’kAaHCKUM U IIOAUTNYECKMM IIpaBaM. Bo
BTOPOM HallIOHaAbHOM J0KJaJe O IIpaBax 4eao-
Beka Keipreiscran gokaaasiBaa Komurery OOH
IIO IIpaBaM YyeA0BeKa O COCTOSHIM U COXPaHeHNH
npas 1 cBo004 yeaoseka B Pecriybanke Korprois-
craH [5].

Komurer paccmorpea BTOpOIl IlepmoAnde-
CKMI1 AOKAaJ, IpeacTaBAeHHbIN KpIpreiscraHoM
(CCPR/C/C/KGZ/2), Ha cBomnx 3038-m u 3039-m
saceaanusix (CCPR/C/SR.3038 u 3039), cocrosis-
mmxcs, coorsercrseHHo, 10 n 11 mapra 2014 roaa.
Ha cBoem 3060-m 3aceaaruun (CCPR/C/SR.3060),
cocrossireMmcsa 25 mapra 2014 roaa, oH npuHsAa
3aKAI0YMTeAbHbIE 3aMeUYaHsl. 3aKAIUTeAbHbIe
3aMedaHIs KacaAlcCh IlepecMOTpa HalMOHAaAb-
HOIO 3aKOHOAaTeAbCTBa O HeAVCKPUMMHALIUU U
paBeHCTBe, O TOPIoOBAe AIOABMU, O Upe3BbIYAll-
HOM IT0A0XKeHN! V1 OOpBOe C TeppOPU3MOM M T.A.
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HI.B. Taenuna, 2K. 3yxaii

BoiBogpl. CoraacHo 4aHHBIM caiiTa Ypasae-
Hus BepxosHoro komuccapa OOH 1o npasam ye-
aoseka [6], crpansl Coapy>KecTBa He3aBMCIMBIX
rocygapcrs (gazee — CHI) He mpeacraBasior
cBOM A0Kaaabl Komurery 1o mpasam yeaoseka
OOH (aazsee — KoMureT) cBoeBpeMeHHO.

Kak ormeuaaoch BbIIle, B COOTBETCTBUM CO
cratbeil 40 MeXxayHapogHOTO IlakTa O IpaXK-
AAHCKIX 1 moAuTudeckux Ipasax (1966) rocy-

AapCTBa-uJeHbl JOAXKHBI KakK/Jble deThIpe roja
npeacrasasate Komurery Jokaag o cocrosanun
CODAIOAEHMS TPaKAAHCKUX U TOAUTUIECKUX
IIpaB B CTpaHe.

B npusesennoi Huke Tabaniie MOXHO yBU-
AeTb, uyTo cTpanbl-yyactHuky CHI, xpome Pecrry-
0aukn AsepOaiiaxkaH, Poccurickont Pegepanynm
u PecriyOGanku Y30ekncraH, He co00A104aI0T CpoO-
K1 IIpeJcTaBAeHns gokaaja B Komurer.

Tabauia 1

Hep]/[OAI/I‘IHOCTb IpeacraBaeHms AOK4aAO0B CTpaHaMI-y49aCTHUKaMM CHT

Crpanbl- Aoxaaabr Tl'oa ipucoeaunenns

yaactanky CHI I II I | 1v A\ VI | VII | VIII K ITakTy
1 2 3 4 5 7 8 9 10

AsepOaiigxaH 1994 | 1999 | 2007 | 2014 13 aBrycra 1992 .
Apmenns 1997 | 2010 | 2019 23 mrons 1993 1.
Beaapycs 1978 | 1985 | 1991 [ 1996 | 2017 12 Hos10ps1 1972 1.
Kaszaxcran 2009 | 2014 24 anusaps 2006 1.
Kerpreizcran 1999 | 2012 07 oxTs10ps1 1994 1.
Moagosa 2001 | 2007 | 2016 26 siuBaps 1993 r.
Poccns 1978 | 1985 | 1989 [ 1994 | 2002 [2007 |[2012 | 2019 | 16 oxTsa6ps 1973 r.
Tagxuxucran 2004 | 2011 | 2017 04 suBaps 1999 r.
Y3bexucran 1999 | 2004 (2008 | 2013 | 2019 28 cenTa0ps 1995 1.
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Ipaxmuxa n0020mosKy HAYUOHAADHVIX J0KAA006 2ocydapcme Llenmparvnoi Asuu...

IIL.B. Taenuna, XK. 3ykaii
A.H. T'ymunaes amoiridazor Eypasus yammuix ynusepcumemsi, Hyp-Cyaman, Kasaxcman

OpTaablK A3nis MeMaeKeTTepPiHiH a3aMaTTHIK JKoHe cascy KYKbIKTaphl JKy3eTe acbIpy calacbIHAAFbI
YATTHIK OasiHgaMaJlapblH AavibiHAAY kKoHe bYY koMurerTepiHilg
KOPBITBIHABI eCKepTyaepiH OpbIHjay IpaKTUKACh

AnnxoTamms. bipikken Yatrap YMBIMBIHBIH JepeKTepi OoifbIHIIA opbip MeMaeKeT agaM KYKBIKTaphl ca-
AachIHAAFBl HeTisri mapTtrapAblH, eH 6oamaranaa, 6ipeyin OekiTri, aa MeMaekeTrepAiH 80%-bI OCbIHAAN TOPT
JKoHe 0JaH Ja KeIl IapTTapAbl OexiTTi. 1966 >Kb1aFbl A3aMaTTBIK SKoHe CasiCi KYKBIKTap TypaAbl XaAblKapaablK
maxTiHig 40-6a0biHa colikec, OapABIK KAaTHICYIIB MeMAeKkeTTep KoMureTke MeMeKeTTiH agaMHBIH a3aMaTTBIK
KoHe casicy KYKBIKTapbIH KaJAail >Ky3ere achbIphIIl OTBIpFaHBI Typaabl Y ATTHIK OasiHAaMaAapAbl YAAlbl YCLIHYbI
MiHZeTTi. MeMaekeT Oacranksl OasHAaMaHbl [lakTire KocblAFaHHaH KeliiH Oip >KblA ©TKEH COH, al OJaH KelfiH
— KomurerTig cypaTys! OOIbIHIIA (94€TTe 9P TOPT >KbLA CallbIH) YCHIHYBI THic. KomureT opbip OasHAaMaHbI 3ep-
AeAeliji JKoHe ©3iHiH IaibIMJayAapbl MeH YCBHIHBICTaphIH KaThICYIIIEl MeMAEKeTKe «KOPBITBIHABL eCKepTyAep»
TypiHAe DastHAQIADL.

Makazaasa agaMHBIH a3aMaTTBIK KoHe CasCy KYKBIKTapbIH JKy3ere acslpy cadacbiHAa OpTraablk A3ius MeM-
AeKeTTepiHiH YATTHIK OasHAaMaAapbiH alibiHAay koHe bY ¥ KoMuTeTTepiHiH KOPBITHIHABI €CKepTYyAepiH OpbIH-
Aay Toxxipubeci Kapaaabl KoHe TadJaHADL

Tyitin cesgep: Xaasikapaasik n1akt, bYY, BYY mapTTeik opraHgapsl, agaM KYKBIKTaphl, YATTBIK OasiHAaMa-
Aap, «<KOPBITBIHABI €CKePTyAep».

Sh.V. Tlepina, Zh. Zukay
L.N. Gumilyov Eurasian National University, Nur-Sultan, Kazakhstan

The practice of preparing national reports of Central Asian states in
the field of the implementation of civil and political human rights and
the implementation of the concluding observations of UN committees

Abstract. According to the UN, each state has ratified at least one of the main human rights treaties, and 80%
of states have ratified four or more of these treaties. In accordance with Article 40 of the International Covenant
on Civil and Political Rights (1966), all member states are required to regularly submit to the Committee national
reports on how the state exercises civil and political human rights. The State must provide an initial report one
year after accession to the Covenant, and then at the request of the Committee (usually every four years). The
Committee examines each report and presents its views and recommendations to the Member State in the form
of “concluding observations”.

The article considers and analyzes the practice of preparing national reports of Central Asian states in
the field of the implementation of civil and political human rights and the implementation of the concluding
observations of UN committees.

Keywords: International Covenant, UN, UN committees, human rights, national reports, “concluding
observations”.
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Oco0eHHOCTN WMMIIAeMeHTali HOPM MeXAyHapOaHOIO
pasa B IIPaBOBOM cucTeMe A3epOariaxaHckon Peciry0ankm

Aunorarnms. B cmamve ydersemcs srumarue 0codeHHOCAM UMNACMEHMAU UL, 6KAI0UA-
1ou4eil 63AUMOCEA3U HOPM MeXIYHAPOOHO020 npasa 6 npasosyio cucmemy Asepbaiidxarckoil
Pecnybauxu (AP). Onucwvieatomcs amanvl HAUUOHAALHO-NPAOGOT UMNAEMEHMAUUL MEXK-
0yHapodozo npasa 6 kaiecmee npovecca. OMmeuaromes, NPUHUNbL. UMHAEMEHMALUY HOPM
MeKOYHAPOOH020 Npasa 6 npasosyto cucmemy Asepbatidxarickoil Pecnybauku, a makxe aHaAU-
3UpYemcs Mexanusm HAuUOHAAbHO-NPACOGOL UMNACMEHMAL UL HOPM MeXIYHAPOOHO020 1pasa.
B cmamve uccaedyiomes npuduiol 603HUKHOGEHUS U HYMU petieHs NpasosvixX KOAAUSUIL, 603-
HUKaloujue 6 npouecce pearusayul Hopm MexoyHapodHoz0 npasa 6 npasosoii cucmeme Asep-
baiidxarickoi Pecnybauxu.

ITposodumcs cpasHumeArbHvll AHAAUS NPAGO6OL QOKMPUHL 1 KOHCIMUMMYUUOHHO020 3AK0H00A-
MeAbCINGA, CEASANHVIX € MemOdaMU HAYUOHAALHO-NPACO6ON UMNAEMEHMAU UL HOPM MeXDY-
HApoOH020 Npasd. YcmanasAUaenics Mechio smux HOpM 6 HAUUOHANLHOL NPaAGosoll cucneMe
AP.

KaroueBble caoBa: npasosas cucmema, HOpMol Mex0yHAPOOHO20 1pasd, HOPMoL HALUOHANb-
1020 1pAa6a, UMNACMEHMAL,US, MeXOYHApoOH LI 002060p, 3AKOHOOANEALCHI60, KOHCHIUMIYUS.
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BBeaenme. BzauMocB:3b

IIPaBOBBIX CUCTEM C MEXAYHApPOAHBIM IIpaBOM

HaIllMOHa/AbHBIX

BKAIOYaeT B ce0sl CAOXKHBIN ITPOIecC, KOTOPbIN
o0beAMHsAeT B3alIMOCBI3aHHbIe DAeMeHThl. DTOT
IIPOIECC XapaKTEePU3YeTCs, C OAHOM CTOPOHBI,
IIpaBOBLIM CBOeOOpasueM, cPOpMIPOBAHHBIM
o4  BAMSAHMEM COLMAABHO-DKOHOMUYECKUX,
HallMIOHAAbHBIX U MICTOPMYECKMX TpajuIiuii 00-
IIecTBa, a C APYroil CTOPOHbI, HEOOXOAUMOCTLIO
Ha MeXXAYHapOAHOM ypPOBHE IIPaBOBOI MHTETpa-
111, OOYCAOBAEHHON BAUAHMEM (PaKTOPOB I10-
Oaamsanuy M TyMaHU3AIUM MeXAyHapOAHBIX
oTHoIeHnt. OTMeYeHHBI ITPoIiecc IoIpodyem
[IpOaHaAM3MPOBaTh Ha IIpUMepe HallllOHAAbHO
IpaBoOBOI cucreMbl AsepOaiiakaHckoi Pecrry-
oauxu (AP).

OCHOBHBIM  BOIIPOCOM IPU  yCTaHOBAEHUMU

B3alIMOCBI3L  MEXAYy MeXAyHapOAHbIM IIpa-

BOM I IIPaBOBON cucTemoi A3zepOali>KaHCKO
Pecriybaukn (AP) sBasiercss MMILAeMeHTaLVs
(«implementation» — «ocyujecmereriyie») HOPM MeK-
AYHapOAHOIO IIpaBa B IIPaBOBYIO cucremy AP.
Cama HaIMOHaABHO-IIPaBOBas MMILA€MeHTallNs
MeXAYHapOAHOIO IIpaBa B KauecTse ITpoljecca
COCTOUT U3 ABYX DTalloB: 1) oOeclieyeHue ocy-
IIeCTBAEHNsI HOPM MeXJAyHapOAHOTO Ipasa; 2)
JakTnyeckas peaamsanus 9Tux HopM. Ilepsolit
9Tall peaamsanuy oOycAaBAMBaeT IIPeTBOpeHne
COOTBETCTBYIOIIMX ITPAaBOBLIX U OpTaHM3aIIOH-
HpIX Mep. OpraHmsalioHHbIe MepBl COCTOAT 13
YCTaHOBAEHUs COOTBETCTBYIOIIMX HaI[MOHAAb-
HBIX OpPTaHM3aI[MIOHHBIX MeXaHI3MOB (Kpyra IIpu-
MEHUTeABHBIX OPraHOB) C I1eAbI0 peaausalluy
HOPMBI. B oTAmdme ot 9TOTO IMpaBoBhIe MepPHI OX-
BaTBIBAIOT CO3JaHMe COOTBETCTBYIOIIMX MaTepu-
aAbHO-TIPAaBOBLIX (3aKOHOAATeABHBIX) OCHOB AAs
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O.B. P3aes

IIPeTBOPEeHMsI B KM3Hb HOPM MeXXAyHapOAHOTO
IpaBa. DTO MOXKHO TakXKe Ha3BaTh COYeTaHMEM
HOPM HaIlMOHAaABHOIO IIpaBa C HOPMaMI MeX-
AyHapogaHoro mpasa. [Ipu 9ToM B 10puamaeckoi
AUTepaType, TakKe B KadecTse 11eAl, yCTaHaBAN-
BaeTcs coueTaHye HOpM MeXKAyHapO/AHOTO IIpaBa
Y HallMIOHaAbHOTO I1pasa [1, 11]. MoxxHo Gesoro-
BOPOYHO OTMETUTh, YTO MMILA€MeHTallsl HOpM
MeXXAyHapOAHOTO IIpaBa B IIPaBOBYIO CUCTEMY
AsepbOaiiaxanckonn PecryOamkm  mpomcxoAnT
IIpU PyKOBOACTBE CAeAYIONIMMU ITPUHIIATIaMIA:
1) npusHanmne mpuopuTeTa HOPM MEXAyHapOA-
HOTO IIpaBa; 2) MCIIOAHEHNe MeXX/AyHapOAHBIX
o0s3aTeanCTB (pacta sunt servanda); 3) ycraHOBAe-
HIIe MEeTOJO0B I CPeACTB UMILAeMEeHTaIl/ B paM-
KaX HallIOHaAbHOI IIpaBOBOIl cucreMbl; 4) 3a-
muTa IMyO0AMYHOrO HopsAKa rocygapcrsa (ordre
public).

IIpyHOUIIEI MMIIAeMeHTal HOPM MeX-
AYHApOAHOTO IIpaBa B IIPaBOBYIO CHUCTeMy
AszepOarigxanckon Peciry0ank.

IIpnopurer MeXXAyHapOAHOTO IIpaBa I10Apa-
3ymMeBaeT O0O0sA3aHHOCTh I'OCyJapCTBa HEYKOCHM-
TeAbHO HPUAEPKMUBATLCA — yKa3aHHBIX
AYHapOAHBIX HOPM IIPU YCTaHOBAEHUU CBOMIX

MeX-

YIOA0BHO-TIpaBOBLIX 3anpeTos [2, 92]. Kak Bua-
HO, 00s13aTeAbCTBa M0 MPUBEACHMIO HAIMOHAAD-
HOTO 3aKOHOAATeAbCTBA B COOTBETCTBUE C HOP-
MaMI MeXAyHapOAHOTO IIpaBa IIpeAyCMOTPeHBbI
VIMEHHO B HOpMaX MeXXAyHapoAHOro mpasa. To
eCcTh MeXXAyHapo4HOe IIpaBo OIlpejeasieT He TO,
KaKne MeTOABl MCIIOAB3YIOTCsA IOCyJapCcTBaMu
AASl peaau3aluyi HOPM MeXAYHapOAHOIO Ipa-
Ba, a 00sA3aTeAbCTBO J00MBATLCA COOTBETCTBY-
omero pesyaprara [3, 6]. Apyrumu caosamuy,
VMILA€MEeHTalNsl HOPM MeXXAYHapOAHOIO IIpa-
Ba B AP Aoa)kHa HpPOMCXOAUTDH IOCPEACTBOM
YUMTBIBaHMs €€ 00s3aTeAbCTB, BBITEKAIOIINX
U3 HOPM MeX/AyHapOAHOIO IIpaBa (B OCHOBHOM
MeXAYHapOAHBIX JOTOBOPOB), HE3aBUCUMO OT
UCIIOAB3yeMBIX MeTO~40B. B ocHoBe »TOTO 1M104-
X0Ja CTOMUT IPUHLIMIT 400POCOBECTHOTO BBHIIIOA-
HeHIs MeXAYHapOJAHBIX 00s3aTeabCcT (pacta
sunt servanda). HecoMHeHHO, 4TO DTOT HPUHIINII
ABAseTca (PAaKTOPOM, CBA3BIBAIOIIUM CUCTEMY
MeX/AyHapOAHOTO IIpaBa C BHyTPUIOCY 4apCTBeH-
HOW CCTeMOM 3aKoHOAaTeAbCcTBa [4, 27]. B cooT-
BeTCTBUI C DTUM IPUHIIUIIOM TOCyAapcTBa Ipu

OCYIIIeCTBA€HNI CBOMX IIpaB, B TOM 4lice IIpaBa
ycTaHaBAMBaTh CBOM 3aKOHBI 1 aAMUHICTPaTUB-
Hble IpaBlAa, IPUMHMMAIOT BO BHMMaHIE CBOU
MeKAyHapOoAHble O0s3aTeAbCTBa UM TapaHTHU-
PYIOT AeliCTBIe HOPM MeXAyHapOAHOTO IIpaBa
BHYyTpu rocyaapcrsa [5, 18]. Cobaioaenne mex-
AYHapOAHBIX 00s13aTeAbCTB B KoHCTUTYIIUM BBHI-
paxaercs B pasamdHbix gopmax. Crarpsa 71111
Koncrurynum saxperiaser, 4ro BO BHUMaHMe
AOAXKHBI IIPMHMMATBCS VIMEHHO MeXKAYHapod-
Hble oOs3aTeabcTBa AP. DTO BBIpakeHNe TakKe
UCIIOAb3YeTCs B Ha3BaHUM CTaTby 24-11 KOHCTUTY-
LMOHHOTO 3akoHa «O HOPMaTMBHBIX IIPaBOBBIX
akTax» oT 21 gexabps 2010-ro roaa (Ne 21-IVKQ)
[1] (aaaee — 3akon ot 2010-To roaa). DTa CcTaThs
HaspiBaeTcsl «OCHOBaHMS HMPUHATIA HOPMAaTHUB-
HBIX IIPaBOBBIX aKTOB, HAllpaBA€HHBIX Ha pea-
AMBalMIO MeXAYHapOAHBIX 00s13aTeabcTs AP».
Ha camom geze 1opuaudeckoe cogeprKaHue IIO-
HATUS «MeXAyHapOAHble 00s13aTeAbCTBa» OYeHb
IIMPOKOe. DTO IIOHATHE caMO IT0 cebe OXBaThI-
BaeT 00s3aTeAbCTBA, KOTOPBIE MOTYT BEITEKATh 113
HOPM MeXAYHapOAHOIO IpaBa. A 5T HOPMBIL,
COOTBETCTBEHHO, 1104Pa3AeAsIOTCsl Ha MeXXAyHa-
po4HbBle AOIOBOPBL I HOPMBbI-OOBIYan. MHorue
Hopmbl Koncrurynumn (cr. 7, 12, 69, 155) 3axpe-
MAAIOT MMEeHHO o00sA3aTeAbCTBa MeXKAYHapOa-
HBIX Agorosopos. Kpome Toro, mpososraarienne
B crathe 148.I1 KoHCTUTyIMM TOTO, YTO TOABKO
MeX/AyHapOAHble AOTOBOPbI, CTOPOHOI KOTO-
prIX aABaseTcsa AP, ABASIOTCS HeOTheMAeMOI Ja-
CTBIO 3aKOHOAaTeAbHOM cucteMbl AP, a B craTbe
8.III TOorO, YTO IpEe3UAEHT ABASETCS TapaHTOM
co0AI0AeHMsI TOABKO MeXKAyHapOAHBIX AOTOBO-
POB, CTOPOHOM KOTOPHIX sABAsgercss AP, ¢ apyroit
CTOPOHBI, M3A0XKEHIe B CoAep KaHUM cTaTbu 24
3akona ot 2010-ro rosa, MMEeHHO OOsI3aTEAbCTB,
BBITEKAIOMINX U3 MeXAyHapOAHBIX COrAallleHNit,
CTOPOHOI KOTOPBIX sABAseTcst AP, noarsep>xaa-
eT TO, YTO 3aKOHOJATeAb MO0J MOHITIEM «MeXK-
AyHapoAHOe 00:13aTeAbCTBO» B IIePBYIO ouepeb
roApasymeBaeT 0Os3aTeAbCTBa, BO3HMKAIOIIVE
3 HOPM MeXAYHapOAHBIX A0roBopos. OgHa-
ko BplpakeHmst cratbu 1.II Koncrurynum «ne
JCKAIOYaeT HOPMBbI, yCTaHOB/AEHHble MeK/yHa-
pO4HBIM IpaBoM», crarby 10-I1 «IIPpMHLIMNIIBL,
3aKpeIlleHHble B OOIMIEIIPM3HAHHBIX HOpPMaXx
Me>XKAyHapOoAHOIo Ipasa», cratbu 69.11 «B cooT-
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BeTCTBUM C HOpMaMI Me>XXAYHapOAHOIO IIpaBa»,
cratbu 70-11 «B COOTBETCTBUI C OOIIEIIPUHSITHI-
MM HOpPMaMM MeXAyHapOAHOTO IIpaBa» MOIYT
IIOCTABUTD 1104, COMHEHIE BBIIIIEOTMEYEHHOEe I10
MeX/AyHapoaHbIM oOs3aTeabcTBaM. OgHaKo ke
TePMIHBI «HOPMBI MeXAYHapOAHOIO IIpaBa» U
«OOIIeNpU3HaHHbEIE HOPMBI MeXKAYHapOAHOIO
IIpaBa» TakKe He SBASIOTCS IOHATUSMMU C OAU-
HaKOBBIM coJep>kaHueM. Tak, He Bce HOPMBI
Me>XXAYHapOJHOIO IIpaBa SBASIOTCS OOIeIpu-
3HAHHBIMII HOPMaMli, B TO Ke BpeM:l IIPUHIIN-
B MeXXAYHapOAHOTO IIpaBa 00pa3yioT MMeHHO
pasHOBMAHOCTL HOpM nocaeanero [1, 21]. C sroin
Touku 3penus, B crarbe 10-11 KoHcturynum BuI-
pa’keHue «IIPUHIIUIIBI, IIpeAyCMOTpPeHHbIe B 00-
LIeNPU3HAHHBIX HOPMaxX MeXKAyHapOAHOTIO IIpa-
Ba» OIlpejeleHO IIpaBIUABHEIM oOpaszoM. Kpome
TOTO, OCHOBHOI (POPMOI1 BBIpakeHMsI OOIIeNpu-
HATBIX HOPM MeXXAYHapOAHOTIO IIpaBa, BKAIOJas
IPUHIUIIEL, SIBASIOTCS OObrdau. lIsBecTHO, 4ToO,
Kak IIpaB1a0, 4100011 HOPMOI MeXAyHapOAHOTO
OOBIYHOTO ITpaBa OXBATEIBAIOTCSI BCE TOCYAapCTBa.
OgHako ®TO BOBCE He O3HA4aeT, 4TO Bce 00si13a-
TeAbCTBa, BBITEKAIOIIe 113 DTIX HOPM, HOCAT Xa-
pakrep erga omnes [6, 23]. 3axperaeHue ykasaH-
HBIX HOPM B MeK/AYHapOAHBIX 40TOBOpax TakKxKe
He Mckaroudaercsa. Kak MMHMMYM, OCHOBBLIBasICh
Ha crartbe 10-11 Koncrurynnun, AP B oTHOIIeHN:IX
C APYTMMU TOCydapCcTBaMM, €CTeCTBeHHO, B Iep-
BYIO odepeab IPM 3aKAIOUEHUU MeXXAyHapod-
HBIX AOTOBOPOB, AOAKHa €OOAI0AaTb CBOM BbI-
TeKalollye 13 DTUX IPUHIUIIOB 00sA3aTeAbCTBa.
Kpowme Toro, AP He3aBuCHMMO OT 3aKpellaeHns B
Me>XXAYHapOJHOM AOTOBOPe A0AYKHa BBIIIOAHATD
CBOM 00s3aTeAbCTBa, BBITEKAIOIINe I3 HOPM,
3aKpeILAsIIONIMX  ITPYHIINMIIBI
ro mpasa. Tak, BEIIIOAHEHIE HTNUX OOsA3aTeAbCTB

MeXXAyHapOAHO-

IIPOMCXOAUT B IIEPBYIO Ouyepeab IPU TPUHATUN
aKTOB HAILIMOHA/ABHOIO 3aKOHOAATEeAbCTBA, HOCH-
mjero xapakrep peaausanun. C Apyroi CTOPOHEI,
IIpU peaau3aliyi HOPM MeXXAyHapOAHOIO IIpaBa
AO/AKHO YYUTBIBAThCS IIOAOXKEHNE, 3aKpeIlaeH-
Hoe B cTaThe 43-i1 Benckoir konseniym «O rpase
MeXXAYHapOAHBIX A0TOBOPOB» OT 1969-r0 roga [7]
(AP yuacrsyet c 2017-ro roga), mpeaycmarpusa-
IOIeVI, 4TO «HeAEVICTBUTEALHOCTDL, IIpeKpalle-
HIe AU AeHOHCAIUs AO0TOBOpPa, BBIXOA M3 Hero
OAHOIO M3 YYaCTHUKOB MAU IPUOCTaHOBAEHIE

€ro AeViCTBUs, €CAV OHU SIBASIOTCS pe3yAbTaToOM
npuMeHeHus Hacrosmenn Konsennum mam mo-
AOXKeHUII caMOTO AO0TOBOpa, HU B KOell Mepe He
3aTparmBaioT 00s3aHHOCTH TOCYAapCTBa BBIIIOA-
HATDH A1000€ 3aIycaHHOe B 40rOBOpe 00s13aTeab-
CTBO, KOTOPO€ MMeeT CUAY AAS HeTO B COOTBET-
CTBUM C MEXAYHapOAHBIM IIPaBOM, He3aBUCUMO
OT AOTOBOpa».

Aas MEXAYHapOAHOIO IIpaBa B IIPUHIINAIIE
He TaK y>K U BaXKHO TO, KaK €T0 HOPMBI OCyIIIecT-
BAAIOTCS B HallMOHAABHOM IIPaBOBOM CUCTEMeE
AP. B cooTBeTcTBUM C HPUHIIUIIOM CyBePEeHHOTIO
paBeHCTBa rocyAapCTB Ka’Kg0e TOCy4apCcTBO CBO-
004HO BHIOMpaeT CBOIO CUCTeMy IIpaBa U, CAe]0-
BaTeAbHO, CaMO OIlpeJeAasieT IOPsAA0K B3aMOC-
BSI3U CBOEN CHCTeMBI IIpaBa C MeKAyHapOAHBIM
npasoM [8, 44]. To ectb B Kakoii Mepe AP HeceT
OTBETCTBEHHOCTDb 3a BBIIIOAHEHMe CBOMX 00s3a-
TeABCTB 110 MEKAYHapOAHOMY IIpaBy, TeM Ooaee
cBODOJHee OHa I BRIOMpaeT MeXaHU3M, MeTOABI U
¢opMbI ocyIIecTBAEHNS HTUX HOPM B CBOEI! ITpa-
BoBOI cucreme. Ha one »T011 cBOGOABI OTHO-
IIIeHre K 9TOMY BOIIPOCY B IIPaBOBOJ JOKTpUHE
AszepbaiigkaHa ObLAO JaaeKO He OAHO3HAYHBIM.
ITo muenmio npogeccopa /.I'.I'yceitnosa, o0e-
criedeHye PyHKIIMOHMPOBaHN MeXAYHapPOAHBIX
AOTOBOPOB B cpepe IIpaB 4ea0BeKa BO BHYTPUTO-
CyAapCTBEHHOM 3aKOHOJAATeAbCTBE BO3MOXKHO
TpeMsi Mertodamu: 1) mpunsaTue (adoption); 2)
mnHKopriopanus; 3) Tpancpopmanmsa. B mertose
HNPUHATAS HOPMBI MeX/AYHapOAHBIX 40TOBOPOB
OyayuM HeM3MEHHBIMM, T.e. IPU COXpPaHEHUN
CBOETO MEXAYHapOAHOIO XapakTepa U IIpOMC-
XOXKAeHMsI, TIPUMEHSIOTCS B HallMOHAABHOM CH-
creMe mpasa. B meToge mHKOpriopanum moao-
JKEeHIS AOTOBOpa BKAIOYAIOTCSA B HAIMIOHAaAbHOE
3aKOHOAATeABCTBO M IPUMEHSIOTCS B KauecTse
HOPMBI HallMOHAABHOTIO IIpaBa. B MmeToge TpaHc-
¢opmany HOpMBI A40TOBOpa IpeBpallaioTCs B
HOPMY HallIOHa/AbHOTO 3aKOHOAATeALCTBa Yyepes
NPUHATHE CIeIMalbHOTO HOPMAaTUBHOIO aKTa,
KOTOPBI AOMNOAHSET WUAM W3MEHseT AeNCTBY-
oIree 3akoHoZaTeAbCTBO [9, 177-178]. B cBOIO
ouepeab ipodeccop A.VI.Aanes, TpoBoAs cpas-
HUTEABHBIN aHAAU3 C KOHCTUTYLIMOHHOM ITpaK-
TUKOW APYTUX I'OCyAapCTB, OTMeYaeT ABa MeTO-
Aa BHYTPUIOCYAapCTBEHHO MMILA€MeHTalun
HOPM MeXXAyHapOAHOIO IIpaBa: 1) MHKOpIIOpa-
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1y (BKAodeHne); 2) TpaHcpopManms (Ipespa-
menune) [10, 280]. I[To muenuio P.K.Mameaosa,
aHAAM3UPYIOIIETO MMILAeMeHTalI0 HOPM MeX-
AYHapOAHOIO yTOAOBHOIO IIpaBa B IIPaBOBYIO
cucremy AP, 9TO BO3BMOXHO caeAaTh AByMs Me-
Togamu: 1) pelenuus, TO €CTh IPAMOe BKAIOYe-
HIIe TI0AO0KEHMI aKTa MeX/AyHapOAHOTO IIpaBa B
Yroaosnsiit Kogekc; 2) rpancpopmalins, To ecTb
M3MEeHeHIe I10A0XeHnI YroaosHoro Kogekca B
COOTBETCTBUM C IIpaBMAaMI aKTa MeXJAyHapod-
Horo mpasa [8, 85]. B xypce MexayHnapoanoro
(my©amuHOTO) TIpaBa, onyoAnKkosaHHOM B 2018-
M IOy, Pa3AMyaloTCs CAeAyloliye IpaBOBbIe
¢opmbl coraacosaHus MeXAyHapOAHOIO U Ha-
LIMOHaABHOTO IpasBa: 1) Tpancgopmanys; 2) uH-
Koprnopauys; 3) derntumanus; 4) penennus; 5)
orcelaka [11, 583].

MeTtoabl 1 pOpMBI MMITA€MeHTaL HOPM
Me>XKAYHapOAHOIO IIpaBa B IIPaBOBYIO CHCTe-
My AsepOariaxanckoii Pecrry0ankm.

He BaaBasch B mupoxue oOcy>KAeHus Kaca-
TeABHO IIO3MUINI, CYHIeCTBYIOIINX B IOpUANYe-
CKOI1 AUTepaType, MOXKHO OTMEeTUTh CAeAyIoIe
cooOpakeHus. Bo-nepsévix, npu aHaamse MeXa-
HI3Ma HaIMOHAABHO-IIPABOBOM MMILA€MeHTa-
LM HOPM MeXAyHapOAHOTO ITIpaBa HeOOX0AUMO
IPOBOAUTD Pa3ANYeHIe ITOHATUN «MeTOABI VM-
I1eMeHTauum» 1 «(QpOPMBI MMILA€MeHTaIIUI».
Metoapl MMILA€MeHTaluMM BKAIOYAIOT B ceOs
CpeacTtBa M MeTOAbIl MeXaHM3Ma peaau3aliii,
TO €CTh OXBaThIBAIOT METOAbI IIPABOBOTO U Op-
raHM3aIIOHHOTO XapakTepa. A (pOpPMEHI MMILAe-
MEeHTalMM IIPpU peaau3aluyi HOPM MeXJyHa-
POAHOIO IpaBa IIpeayCMaTpMBalOT MOJAeAu
3aKOHOJaTeAbCTBa, BhIpa’kKeHHble B opme UC-
I10Ab30BaHNs, UCIIOAHEeHM U 3anperta [12, 67].
Bo-6mopuix, cpeau npeacTaBAeHHBIX B IOpUANYe-
CKOIl AUTepaType MeTOAO0B peaamsanuy 00Ab-
IIIe BCero IOpOXKAaeT CIIOPHI TpaHCpOpMallsL.
Hesasucumo ot TOro, BeIpakaeT AM Bce POPMBI
peaausalnuy MAM INPUHUMAaeTCsl B KauyecTBe OT-
AeAbHOIO MeToAa peaansalun, TpaHcpopMarms
OXBaThIBaeT IIPeBpallleHrie HOPMBI MeXAyHapoa-
HOTO IIpaBa B HOPMY HallIOHAaALHOTO IIpaBa, a
®TO HE AaeT MPaBUABHOIO BhIPaKeHUs IIPOLec-
ca peaamsanun. Ilpexxae Bcero Tpancopma-
uus oOycaaBAmMBaeT IIpeKpallleHyne CyllecTBO-
BaHIsI HOPMBI MeXXAyHapo/Horo Iipasa [13, 42].

Qakrnuecku xe 3T0 He Tak. llo Muenwmio B.IL
3BeKOoBa, aHAaAU3UPYIOIIETo IpUMeHeHe MeX-
AYHapOAHBIX AOTOBOPOB, OTHOCSIIIVIXCS K MEXKAY-
HapOAHOMY YaCTHOMY IIpaBy, HpuoOpeTeHnem
(yHKITMM HOPpMBI BHYTPeHHero I1paBa 0e3 usme-
HeHUs MX IIpeXXHel MPUPOABI, IIpaBuia TaKuX
AOTOBOPOB IPUMEHSIOTCS K YaCTHBIM ITPaBOOT-
HOIIIeHMsIM B KayecTBe HOPMBI MeXJAyHapod-
Horo npaBsa [14, 49]. Bo-BTOphIX, KaKk OTMeyaeT
P.A. M1oaaepcon, peaansanys MeXAyHapOAHBIX
AOTOBOPOB, IIpeAyCMaTpUBaIOIIUX IIpaBuaa I10-
BeJeHNsI 4451 HallMOHAABHBIX CyOBEeKTOB ITpaBa,
BO3MO>KHa 0e3 mpeoOpa3oBaHMs 9TUX IPaBUA B
HallIOHaAbHOe 3aKOHOJaTeAbCcTBO. B sTOM Ccay-
Yyae IPOMCXOAUT MHKOPIIOpanus 9TUX IIpaBua
B HallOHa/AbHOEe IIpaBo, T.e. TOCYyAapCTBO B Iie-
AAX peaau3alluyl IIpaBUA AOTOBOpa IpUHUMAaeT
HOBbIe HallMOHa/AbHbIe HOPMBI IIpaBa. B apyrom
cAy4ae rocyAapCTBO, UCIIOAB3Ys MeTOA OTCBLAKH,
CaHKIIMOHMPYeT IIpMMeHeHNe IIpaBlA J0roBopa
K OTHOIIEHMSM C PU3NMYECKUMU UAU I0pUANde-
ckuMy Antiamn. B obomnx caydasx xakoro-amoo
IpespalieHus (TpaHcpopMalnnm) He ITPOVICXO-
aur [15, 81].

B mpasoBoit goKTpuHe TakKe NIpU3HAeTCH,
4TO MMIIAeMeHTallus HOPM MeXXAyHapOAHO-
ro 1mpasa B mpaBoBol cucreMe AP mpoBogurcs
ABYMsI METOAAMI: MHKOPIIOPALEeN 1 OTCHLAKOM
[12, 73; 16, 100; 13, 43-44]. Cautaem, 4YTO TaKOW
110Ax04 OoJee TOYHO OTpa’kaeT IIpoIiecc Ha-
LIMOHAABHO-TIPABOBOV MMILA€MeHTalli HOPM
MeXAYHapOAHOIO IpaBa. Tak, ocyllecTBaeHue
HOPMBI MEXAYHapOAHOTO IIpaBa B IIPaBOBON
cucreme AP 1iocpeacTBOM MHKOpHOpaLMU MAU
OTCBIAKM 3aBMCUT OT CTelleHM KOHKpeTM3aluu
cogep>KaHus ®Toit HOpMbl. OcylllecTBaeHue ca-
MOMCIIOAHAIOIIMNXCA  HOPM  MeXAyHapOAHOTO
npaBa, 004aalomMX KOHKPETHBIM cojepKa-
HIE€M, TIPOM3BOAMUTCS ITOCPEACTBOM OTCHIAKM, a
OCyIIIeCTBACHIEe HeCaMOVCIIOAHSIOIMIMXCS HOPM,
npegycMaTpUBalOmMX OOIIMe II0AO0XKeHUs, C
HEOOXOAMMOCTBIO KOHKPeTU3aluu AAs peaansa-
LI, IIPOMCXOAUT ITOCPEACTBOM MHKOPIIOPALIIA.
VIsBecTHO, 4TO KOHCTUTYLIMIOHHOE 3aKOHOAATeAb-
crBo AP, KaK 1paBnao, peryaupyer 9TOT BOIPOC
Ha IIpUMepe HOPM MeXXAyHapOAHBIX 40TOBOPOB.

Tak, B coorBercTBMM CO craTheir 23.4 3ako-
Ha ot 2010-ro roga, MexXAyHapoaHble 40TOBOPBI,

BECTHVIK Espasuiickozo nayuonarvrozo yrusepcumema umeru /1.H. Tymuaesa. Cepus Ilpaso

BULLETIN of L.N. Gumilyov Eurasian National University. Law Series

Ne 4(133)/2020 95



Ocoberinocmu umnieMenmau Hopm MexoyHapoodHozo npasa 6 npasoeoil CUuctmeMe...

Y4aCTHMKOM KOTOpPBIX sBasieTcsi AP, A04KHBI
IIPUMEHATHCSI HEIIOCPeACTBEHHO, 3a MCKAIoue-
HIeM c/Ay4yaeB, KOIJa IIpMMeHeHle HOpM, OTpa-
JKeHHBIX B BTUX AOTOBOpax, TpeOyeT NPUHATUA
BHYTPEHHero HOPMaTMBHOIO IIPaBOBOTO aKTa.
OrMeueHHbIe cAydyall IIpeAyCMOTPEHBI B CTaThe
24 3akona ot 2010-ro roga. CoraacHo ®TO¥ cTa-
The, HOPMaTUBHbIE IIPaBOBble aKThl, HAIlpaBAeH-
HBle Ha OCyIIleCTBAeHNe 00sA3aTeAbCTB, BHITEKAlO-
LINX U3 MeXAYHapOAHBIX 40TOBOPOB, CTOPOHOI
KOTOpPBIX sABAsgeTcst AP, mpuHmMMaloTcs B caeayio-
MX caydasx: 1) ecan mpegMeToM MeXXKAyHapod-
HBIX AOTOBOPOB, CTOPOHOM KOTOPBLIX SBASETCS
AP, ABASIOTCS BOIIPOCHI, HE YyperyAnpoBaHHbIE
HOPMAaTUBHLIMIU IIPaBOBBIMM aKTaMM; 2) ecau
BBIIIOAHEHNE 00s13aTeAbCTB, BBITEKAIOIIX U3
MeX/AyYHapOAHBIX JOTOBOPOB, CTOPOHOI KOTO-
prIX siBAseTcss AP, HeBO3MOXKHO 0e3 IMpUMHATISA
COOTBETCTBYIOIeI0 HOPMAaTMBHOIO IIPaBOBOIO
aKkTa; 3) KOr4a CTOPOHBI MeXAYHapOAHOIO A0To-
BOpa IIPUXOAAT K COrAallleHMIO IPUHATH COOT-
BeTCTBYIOII[Jie HOPMAaTVBHbIE IIPaBOBbIe aKTHI.
Cratps 148.11 KoHnctuTyium BeICTyIIaeT B Ka-
yecTBe OOIIlell ITpaBOBOI OCHOBHI IIPU peaaun3a-
LMY HOPM MeXAyHapOAHOIO JAOroBopa MeTo-
AOM MHKOpIioparum 1 orcbAku. CoraacHo Toit
cTaThe, MeX/AyHapOAHble AOTOBOPBI, CTOPOHOI
KOTOpLIX sABAseTcs AP, cocraBasAOT HeoTbeM-
AeMYyIO 4YacTh 3aKOHOAATeABbHOM cucTemMbpl AP.
Toapko MexAyHapoAHbBIE AOTOBOPBI, BKAIOYEH-
Hble B BTy CHUCTeMY, MOIYT OBITb peall30BaHELI
MeTOA0M OTCBLAKM MAV MHKOpIiopanun. B stom
cayyae cratbsa 148.I1 mytem ycraHoBaeHuUs 00-
IIMX OCHOB UIPaeT Ba’KHYIO po4b B IIpoliecce
HaIMIOHAABHO-IIPABOBOI MMILAeMeHTalllly, HO
MO>KeT BBI3bIBaTh HEKOTOpPBle cropbl. Tak, mpo-
deccop /I I'yceitHoB oTMedaeT, 4TO cTaThs 148.
II mpeacraBasier co60I1 MeTO4 MHKOPIOPaLIN B
COOTBETCTBUM C M3BECTHOI (POPMYA0iL «DADKCTO-
yH», cOPMYyANPOBAHHON KaK «MeXAyHapOAHOe
IIpaBoO — YacTh IIpaBa rocygapcrBa» 1 He OXBaThI-
BaeT HelloCpeACTBeHHOe IIpUMeHeHle 40TroBopa
B paMKax HallMOHaAbHOM Iopucaukunu [5, 30; 6,
10-11]. P.K.Mame 0B Tak>Ke Ha3bIBaeT 9TO MHKOP-
Ho—pa-ueil (BKAIOUeHle), B I10cAeAyIolieM I1o-
c/e TIPU3HaHM 00A3aTeABHOCTI TOCYAapPCTBOM,
U OTMeYaeT, YTO HOPMBI MeKAyHapOAHOTIO IIpaBa
HeIloCpeACTBEHHO BKAIOYAIOTCs B HallOHaAbHOe

3aKOHOAaTeAbCTBO Oe3 KaKOro-A100 BHYTPUTOCY-
AAPCTBEHHOTO aKTa U IPUMEHAIOTCA B KadyecTse
HOPM HaIlMOHa/AbHOrO IipaBa [2, 44]. Cunraem,
9TO 34eCh HeoOXOAUMO IIpOBECTM HEKOTOpLIe
yrouHeHus. Ilpexde 6cezo, MeTO4 MHKOpPIIOpa-
LM IIpU3HaeT HOBble HallOHaAbHbIe IIpaBOBbIe
HOPMBIL B IIeAsdX peaau3aliiyi HOPM MeXKAyHa-
poanoro npasa. Crares 148.11 445 3TOrO IIpPOCTO
IpeaycMaTpuBaeT oOliee IT0A0XKeHe, BIIpoJeM,
U A5 TIPSIMOIO IIPYIMEHEeHIsI HOPMbI MeXKAyHa-
poaHoro mnpasa. Peaansanys 9Toro 1moaosxkeHms
ycTaHoBAeHa B cTaTbax 23.4 n 24 3axona ot 2010-
ro roga. Bo-émopuix, n3-3a OTCyTCTBIS KaKOM-AN-
60 TpaHcpopManUM 4451 peaansanuu A0roBopa,
ecay He TpeOyeTcs NMPUHATUA TOTO MAU MHOTO
BHYTPUIOCYAapPCTBEHHOIO aKTa IIpM MCIIOAHe-
HIUM AOTOBOPa, TO €r0 HOPMBI IIPUMEHSIOTCS He
KaK HOpMa HallMOHaAbHOIO IIpaBa, a MMEHHO B
KauecTBe HOPMBI MeXXAYHapOJAHOIO JAOrosopa.
B-mpemvux, B I0pMAMYECKON AuTepaType TaKue
noaoxeHnss KoHcTtutynum onpeseasiorcs Kak
MarepuaAbHble (UMEHHO Mamepuarbivie Npago-
gvie — asmop) orceraku [1, 15]. Cauraem, 9TO C 110-
CA€AHUM II0AXOA0M MOKHO OyJAeT COTAacUThCA.
Tax, crarps 148.11 KoHcTUTyIMM €O CCBIAKOIN B
oOmeir popme Ha MeXAyHapOAHBIe AOTOBOPBI
yCcTaHaBAMBaeT IIPaBOBYIO OCHOBY AAs MX peaau-
3allyl MeTOAO0M VMHKOPIIOPALMI WA OTCBLAKIL.
Kcratn, noaoxennsa Koncruryrum, Kacamomm-
ecsli MeXXAyHapO/AHBIX AOTOBOPOB, B TOM 4lCAe
IpUMeHeHe MOAOXKeHui cratbu 151-i1, ocHo-
BaHbI Ha cTaThe 148.11, 1 ux caeayer npusHaBaTh
B KauecTBe IIpOIieccyalbHO-IIPaBOBOM OTCBHIAKM.
Ormeuennoe B Ilocranosaenun Ilaenyma Bep-
xoBHOrO cyga AP or 10 mapra 2000-ro roga «O
desmenvtiocmu cydos 6 cPepe sauyumul npas u c60000
YeA06eKaA NpU OCYULectneAeH Ul npasocydus» MoAo-
JKeHIe — «J0 IIpUBeAeHNs] BHyTPeHHMX 3aKOHOB
B COOTBETCTBME C MeXAYHapOAHBIMU cCOrJallle-
HISIMI CyABI IIPY BBIHECEHUN PeIeHN I 40 KHEDI
HaIIpsAMYIO CChLAAThCsA Ha MeXJAyHapOAHBIE CO-
raalieHns, K KOTOPbIM IPUCOeANHIAOCH Hallle
rocyaapcrso» [17], Taxke Mo>KeT OBITH MCTOA-
KOBaHO B ®TOM OTHOIIeHuH. B-uemeepmuix, TOT
daxT, yto craTha 148.I1 oxBaTpIBaeT OTCBHIAKY, a
He MHKOPIIOpPalMIO, COOTBETCTBEHHO, I103BOASI-
eT noaoxeHuaMm Koncrurtynmm, kKacamommmcs
HOPM MeXXAyHapO/AHOIO IIpaBa BHEAOTOBOPHOIO
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XapakTepa, ObITh IPUHATBIMY B KaUeCTBe OTChIA-
k1 Ha 911 HOpMbI. Cratey 8.0.3 u 22 3akoHa OT
2010-ro roga ycraHaBAMBAIOT AOIIOAHUTEABHYIO
IIPaBOBYIO OCHOBY B 9TOM HallpaBAe€HUN. DTU
IOAOXKEHMs CO CCBLAKONM Ha HOPMBI MeXAyHa-
POAHOrO OOBIYas BRIpa’kaloT UX IPU3HAHUE AN
CaHKIIMOHMpOBaHue (opinio juris). B maockoctu
ctatbu 53-11 Benckour kouseHium ot 1969-ro roga
peaamsanus  OOIIENPU3HAHHBIX  ITPUHIIUIIOB
MeXAyHapOAHOTIO IIpaBa MeTOA0M MHKOPIIOpa-
LI TaK>XXe He UCKAIOYaeTcs.

N3 coaepxanmsa crarbm 14811 cranosurcs
JICHO, Y4TO TOABKO MeXJAyHapOJHbBIe JOTOBOPEI,
CTOPOHOI KOTOPHBIX siBAsieTcss AP, BKAiOuaroTcs
B CICTeMYy HallMIOHAAbHOTO 3aKOHOJATeAbCTBa.
TepMuH «CTOPOHON KOTOPBIX SIBASIETCS» B IIO-
HATUITHOM aIlllapaTe BbIpakaeT coraacue AP Ha
00s13aTeABHBIN XapaKTep gorosopa (opinio juris),
BO3HMKHOBEHIe COOTBEeTCTBYIOIIeTO0 MeKAyHa-
poanoro obs3areanctsa. Coraacno Konsennym
or 1969-ro rosga moa CTOpoOHON HOJpa3yMeBa-
eTcsl TOCYyAapCTBO, KOTOpOe BBIPa3NAO cOoraacue
Ha 00s3aTeAbHBINI XapaKTep AOroBopa U B OT-
HOIIEHU! KOTOPOTO AeNCTByeT A0rosop (cT.2
(g))- Kak Buano n3 Konsenunn, ytoorer AP crasa
CTOPOHO COOTBETCTBYIOIIEIO MeXAyHapOAHOTO
AOTOBOpPa, HEOOXOAMMO BBIIIOAHUTS ABa TpeOoBa-
Hus. Bo-miepBrIX, rocy2apcTBO 40AXKHO U3BABUTD
coraacue c 00s3aTeAbHOCTBIO Aorosopa. Mero-
ABl TIPeAOCTaBAEHNSI COTAAcys yCTaHaBAMBAIOT-
Cs MeXAyHapogHBIM IipasoM. Kowsennms ot
1969-ro roga mpegycmaTpuBaeT, 4TO coraacue Ha
00s3aTeAbHOCTh XapaKTepa AOroBopa A4s Tocy-
AapcTBa MOXKeT OBITh BBIPa’KeHO ITyTeM ITOAIIN-
caHmsl, OOMeHa AOKyMeHTaM!, COCTaBASIONMU
AOTOBOP, paTuUKaIM, TPU3HAHUSA, yTBepXKe-
HIS AU TIPUCOAVHEHNs, 400 AI0OBIMU ApY-
TMMI BBIPa’KeHHBIMU CIIOCOOaMM COTAaCOBaHMs
(ct.11). C »roit TOUKM 3peHUsA paTuduKaIusa
Me>XXAYHapO4HOIO AOroBopa siBasiercsi aas AP
CIIOCOOOM  JauM coraacusi Ha 00:3aTeAbHOCTD
MeXXAyHapOAHOTO J0ToBopa. DTO HUKAK He BO3-
MOXKHO OIleHIBaTh B KadecTBe MeToAa HaIluo-
HaAbHO-IIpaBoBON uMIAemMeHTanun. C apyroi
CTOPOHBI, paTuduKanus, OyAydu MeToA0M Aadn
coraacus, XOTb U SBASETCSI MeTOAOM CO3JaHM
00s3aTeabCTBa AAs1 TOCyAapCTBa, YCTaHOBAEHHO-
IO MeXAyHapOAHBIM IIPaBOM, HO ITOATBePXKAaeT,

4YTO HaIlMOHA/AbHO-TIPABOBasl MMILA€MeHTallNs
HOPM IIpeAyCMOTPEeHHBIX MeXAyHapOAHBIM J0-
TOBOPOM He MOXKeT IPOMCXOAUTH Oe3 HaAMuMs
HalMOHAAbLHON IIPAaBOBOM CUCTEeMBI TOCyAapCTBa.
Bo-BTOpBIX, A0TOBOP A404KEH BCTYIUTDH B CUAY B
OTHOIIEHUM TOCyAapCTBa, KOTOPOe Aa40 Ha HEero
coraacue. /1451 5TOro aKThl BRIPa>KeHNsI COrAachs
Ha 3aKAlO4eHMe JO0roBopa JOAXKHBI OBITh OITy-
OAMKOBaHBI U IIpeACTaBAEHbl APYTOil CTOpPOHE
VAN ACTIO3UTAaPUIO B yCTAaHOBAEHHOM J0TOBOPOM
nopsake. Ha ocnosanun crareyu 85.3 3akoHa oT
2010-ro roga B HOpMaTMBHOM IIpaBOBOM aKTe,
peryanpyiomeM JAeATeAbHOCTh BHEIIHeN TOop-
TOBAH, YKa3bIBaeTCsl, YTO OH BCTYIUT B CUAY IO
ucredenun 30 gHeit cO AHS €ro OIyOAMKOBaHIN,
eCAM MeXXIOCy4apCTBeHHBIMM AO0TOBOPaMM, CTO-
POHOIT KOTOpPEIX sABAsieTcst AP, He ycTaHOBAeH
Doaee AAMUTeABHBIN CPOK. B mckaroumreabHbIX
caydasx, C ycAoBueM Oe30TAaraTeAbHOro MHPOP-
MUPOBaHIS MeEXAYHapOAHBIX OpTaHM3aLIMIA,
HOPMAaTHBHBIV IIPAaBOBOM aKT, PeryAmMpyIOuii
BHEIIIHIOIO TOPTOBAIO, MOKeT BCTYHUTbL B CUAY
B IIPeAyCMOTPEHHBI B HeM CpPOK. ¥YMecTHO Oy-
AeT OTMETUTD, 4TO AAsl HAI[MIOHAAbHO-IIPABOBOM
UMILA€MEeHTal il HOPM MeXAyHapOAHOIO AOro-
BOpa, CTOPOHOI KOTOpOro spasercsa AP, nHeoO-
XOAMIMO OITyDAMKOBATh 9T 40roBOpsl B «Cobpa-
HUM 3aKOHOAaTeabcTBa AP» 1 B opuimaabHON
rocyapcTBeHHO rasete AP.

IIpaBoBble KOAAM3UM B IIpOLiecCce MMILae-
MeHTaly HOPM MeXAYHapOAHOIO Ipasa B
OpaBoBYyIO cuctemy AsepOaiigxarckon Pe-
CIy0AVKI.

B mponecce mmnaemenTtanum HOpM MeXAy-
HapOAHOTO IpaBa B IIpaBOBYIO cucreMy AP nHe
VICKAIOYAeTCsl BOSHUKHOBEHMEe COOTBETCTBYIOIIIX
npaBoBbIX Koaausuit. Kak npasnuao, »To npouc-
XOAUT BO BpeM: peaau3aliii HOPM MeXAyHa-
poaHoro mpasa B IIpaBosoit cucteme AP (6 mom
yucae npumeneruu —asmop). Keratu, sTot Borpoc
He oIpeeaeH oAHO3HauHO B KoHcTurtynum,
4TO CO34aeT yCAOBMUS AAsl IOSIBAEHUS Pa3HBIX
MHEHUI B I0pUANYecKon auteparype. Ilpexae
BCETO cAedyeT OTMETHUTh, 4TO B Ipoliecce Ipu-
MEHeHMsI COOTHOIIEeHNEe HOPM MeXAyHapOAHO-
IO IpaBa C HAIMMOHAAbHBIMM HOPMaTUBHBIMU
aKTaMM OIIpeAeAseTcs KOHCTUTYIIIOHHOM YpOB-
HeM OTHOILIEHN K MeXAYHapPOAHBIM 4OTOBOPaM.
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Ocoberinocmu umnieMenmau Hopm MexoyHapoodHozo npasa 6 npasoeoil CUuctmeMe...

Kak y>xe ormeuaan, B 11eA0M HPUOPUTET HOPM
MeX/AyHapOAHOTIO IIpaBa, KaK IIPaBlUAO, ABASAICH
OOIIleNpU3HAaHHbBIM B MaTeplaAbHO-IIPaBOBOM
CMBICAe, IPMHNUMAeTCs A5 IIpYBeAeHIsI 3aKOHO-
AaTeAbCTBa B COOTBETCTBME C STUMIU HOPMaMIL.
OaHaxo He CKAIOYEHO, 4TO Ha STV HOPMBI OyAyT
c/AeAaHbl OTCBIAKU B IIpoliecce peaansanun. Tax,
B IIpMMeP DTOrO MOXKHO IIpUBecT craThi 1, 69 n
70 Koncrurynnu. Jaxe B yTo40BHOM 3aKOHOAa-
TeALCTBe, KOTOPOe ICII0Ab3YyeT MeTO/ MHKOPIIO-
panum, BO3MOXKHO IIpeAyCMOTpeHUe TaKoM OT-
CbLAKM. /A5 TpUMepa MOKHO IIPUBECTU CTaTbhIo
11.5 Yroaosnoro kogekca [18] 3akpenasioniyio
I0AOXKeHMe, 4TO «BOIPOC 00 YTOAOBHON OTBET-
CTBEHHOCTU AUIIAOMaTHYeCKMX ITpeAcTaBuTeet
MHOCTPaHHBIX TOCY4apCTB M MHBIX I'pakAaH, KO-
TOpBIE II0AB3YIOTCS MMMYHUTETOM B cAydae
COBepIIIeHNs] STUMU ANIIaMU IIPecTyILAeHNs Ha
Tepputopun AP paspeliaerca B COOTBETCTBUU
C HOpMaMI MeXAyHapoAHOro mpasa». OgHako
B IIpoliecce peaan3aliiyi HECKOABKO 3aTpyAHU-
TeAbHO OAHO3HAYHO COTAACUTLCS C IPUMeHeH!-
eM contra leget (npomue 3axora) B BOIIpoOce COOT-
HOIIIEHMSI HTUX HOPM I HOPM HallMOHaAbHOIO
npasa. Ho caeayer nmpuHnMaTh BO BHUMaHUe U
TOT MOMEHT, YTO IIpMMeHeHNe MeXXAyHapOAHBIX
AOTOBOPOB, KOTOPHIM B cAydae IIpOTHMBOpeYMs
Koncrurynment orgaercs HOpuopuTeT IIpuUMe-
HeHIs, BBI3bIBaeT BOIIPOCHI B CAydae IIPOTUBO-
pedeHns1 OOIIENPUHATHIM HOpMaM (Da30BBIM
HpMHIUIIAM) MeXAyHapodHOro Iipasa. I[Ipwm
BO3HMKHOBEHUI TaKOJ CUTyalluM HTOT JAOTOBOP
IIPU3HAETCSI HUYTOXKHBIM, a AelCTBUe HOPMBI
AOTOBOpa IpeKpaIlaeTcst asTomarndeckn [2, 88].
CoraacHo crarbe 53-11 BeHcKOI KOHBEHIIMM OT
1969-ro roaa, Aorosop, NpOTUBOPeYalil MMIIe-
paTMBHOI HOpMe MeXXAYHapOAHOTO IpaBa (jus
cogens), He MOXKeT 004ajaTh HUKAKON I0pUAde-
cKoi1 cuaoii. B cootsercTBuM co cTaTheit 15-11 3a-
KoHa oT 1995-ro roga «O mopsake 3aKAIOUeHNs,
UCIIOAHEHMSI M AEOHCAIlUM MeXAyHapOAHBIX
Aoroso—pos AP» [19] AP 104>kHa HEYKAOHHO CO-
04104aTh MeXAyHapOAHbIe 40rOBOpPa, CTOPOHOI
KOTOPBIX OHa sIBASI€TCSI, B COOTBETCTBII C HOpMa-
MU MeX/AyHapOAHOIO IIpaBa. DTO BbITEKaeT M3
Tpedosannii crarbu 10-11 Koncrurynmm.

XOTsI BOIIPOC O IOPUANYECKON Clde HOPM
MEeX/AyHapOAHOTO IIpaBa B IIpaBOBON CHUCTe-

Me AP B OCHOBHOM peryAmpyercs Ha IIpuMepe
HOPM MeX/AyHapOAHBIX 40TOBOPOB, HEBO3MOXKHO
TaK>Ke 0AHO3HAUYHO OOBsACHUTD U no3unuio Kon-
CTUTYLMM B DTOM OTHOIIEHUMN. Bo-nepsvix, XOTs
craTbs 148-1 KoHCTUTYIMI BKAIOYAeT B CUCTEMY
3aKOHOJAATeAbCTBa BCe MeXAyHapOAHbIE 40TOBO-
PBI (KaK MeXXIoCyJapCTBeHHBIE, TaK M MeXKIIpa-
BUTEABbCTBEHHDIE), CTOPOHON KOTOPBIX SBAsET-
cs1 AP, B crathe 151-11 B mpoliecce peaansaniun
orpeaeAsercss TOAbKO OTHOIIEHMEe K MeXKIocCy-
AApCTBEHHBIM MeX/AyYHapOAHBIM gorosopam. B
cratve 12-11 Koncturyrum 6es mposeaeHnst pas-
AVYeHMs KacaTeAbHO IIpaB yeA0BeKa M3Aaraercs
IpUMeHeHle BceX MeXAyHapOAHBIX J4OrOBOPOB,
cTropoHoit Kotoprix sABasercss AP. Caeaosarean-
HO, B cepe MpUMeHeHUs MeXAYHapOAHBIX J40-
TOBOPOB IIO ITpaBaM 4eJOBeKa yKa3aHMs CTaTbi
151-11 y>xe He mMelOT 3HadeHus. B TakoM caydae
3a OCHOBY OepeTcsl MPUHIINII, COTAaCHO KOTOPO-
MY CHeuuaAbHbvlil 3aKoH umeem npuopumen nepeo
00U UM 3AKOHOM.

Bo-¢mopoix, B oramame ot crateu 12-11 Kon-
CTUTYLIUM CTaThbsl 151-a ycraHaBAMBaeT 0puAu-
4eCKyI0 CIAY HOPM MeXAyHapOAHOTO A0roBopa
TOABKO A5 cAydas npotusopeuns. Cayyait Ipo-
THUBOpeuns o00ycAaBAMBaeT IIpUMeHeHMe MeX-
AyHapOA~HOIO A40TOBOpa TOALKO B popMe contra
leget (0yoyuu npomuse 3axona). XoTs MeKAyHapOA-
HBIe 4OTOBOPa MOTYT Tak>Ke IIPUMEeHATLCS praeter
leget (naps0y c saxonom) u secundum leget (6 donoa-
nerue x saxory) [9, 183]. C apyroit cTOpoHBI, T10-
AoxeHmue cratbu 151-i1, TIpegycMaTpuBaloIiels,
4TO AOTOBOpPa, KOTOPBIE MOIYT HPUMEHATHCS
TOABKO K BHYTPUTIOCYAapPCTBEHHBIM OTHOIIIeHMN-
AM U He TpeOyIOT AaAbHeNIINX HallMOHaAbHBIX
Mep UMILA€MeHTalul, IPUBOAUT K BO3HIMKHOBe-
HIUIO TaKUX TOAKOBaHMI, KaK OTHeCeHMe IIpuMa-
Ta TOABKO K CAy4Yal0 KOHKPeTHOTO ITpMMeHeHMs
«ad hoc» 1 B JaHHOM cAydae MeXAyHapOAHOTO
aorosopa «lex specialis» [5, 29]. Mo>xHO m0AHO-
CTBIO COTAACUTLCA C OTMEUYEeHHBIM B IOpUANYe-
CKOIl AUTepaType MHEHUEM O TOM, YTO IIpuMar
MeXAYHapOAHOIO AOTOBOpa BO3HMKaeT He Ipu
HaAM49MU IIPOTUBOPeYNs MeXAy HUM U aKTa-
MJ BHYTPEHHEIO 3aKOHOAATeAbCTBAa WAV IIpU-
MEHeHU JOTOBOpa HeNOCpPeACTBeHHO, a IIpu
HeOOXOAMMOCTU COTdacoBaHMUs HOPM BHYTpeH-
Hero IIpaBa C MeXAYHapOJ4HBIM JorosopoM [16,
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153]. C oT0i1 TOUKM 3peHus1, OpLA0 ObI IIPaBUAD-
Hee JCIO0Ab30BaTh BhHIpa’keHue B craTbhe 151-i1:
«MeXAyHapOAHbIe JOTOBOPHI MMEIOT OOABIIYIO
IOPUANYECKYIO CHAY, 4eM HOPMaTUBHO-IIPaBO-
BBI€ aKThI», BMECTO — «IIPV BOSHUKHOBEHIU IIPO-
TUBOPEUNS IIPUMEHSIOTCS STU MeXAyHapOAHbIe
AOTOBOPBI». XOTeA0Ch OB OTMETUTD, YTO CTaThs
23.3 3akona ot 2010-ro roga n3aaraercst UMEHHO
TakuM obOpasom: «MexkrocysapcTseHHBIE J0TO-
BOpa, CTOPOHOI KOTOpPHIX sBAseTcsas AP, nmeror
00ABIIYIO IOPUANYECKYIO CUAY, YeM HOpMaTUB-
HBl€ IIPABOBbIE aKThl, B KOTOPHIX BBHIPA’KEHO CO-
raacue ¢ 00:13aTeAbHOCTBIO JAaHHBIX JOTOBOPOB
2451 AP».

B-mpemvux, B crarbe 151-11 ycraHaBamBaeTcs
HNPUOPUTET IOPUANYIECKON CUABI HOPM MeXAy-
HapO/AHBIX 4OTOBOPOB IO OTHOIIEHMIO K APYTUM
HOPMAaTUBHBIM akTaM, 3a nckaodennem Koncru-
TYUMM ¥ 3aKOHOB, IIPUHATBIX pedepeHAyMOM.
Vs coaep>kaHmus cTaTby CTAHOBUTCS IIOHSTHO,
4TO B CPABHEHUM C MeXAYHapOAHBIMI 40TOBOpPa-
MM npuopuret orgaerca Koncruryum n akram,
npuHATEIM pedepenaymom. C Apyroit CTOPOHEI,
cratbs 130-a (11. 6) Koncrurynum noarsepxaaer
HpuopuTeT I0opuAndeckon cuabl Koncrurynnm
B paspemennnu Koncrurynumonueim cygom AP
BOIIPOCA COOTBETCTBU: HE BCTYIMBIIUX B CUAY
MeXXrocyzapcrBeHHbIX agorosopos AP Koucru-
TYLIM ¥ COOTBETCTBIUS MeKIIPaBUTeAbCTBEHHBIX
Aorosopos Koncrurynum n sakonam AP. B cBs-
311 C BBIIIIEOTMEUEHHBIM HeoOXOAMIMO 3aTPOHYTh
HECKOAbKO MOMeHTOB: 1) (pakTmyecky ImposepKa
Koncrurynmonnsim Cyaom AP
Koncrurynum mexayHapOAHBIX AOTOBOPOB, He

COOTBETCTBIST

VIMEIOIIVIX I0PUANYIECKON CUABI, C TOUKN 3PEeHIs
3aKOHO/ATeAbHON TeXHUKMU, ABAseTCs Ipuemae-
MBIM 00CTOsITeABCTBOM. IIpOCTO BBIpaskeHIe «He
BCTynMBIIUX B cuay AP» B cratbe 130-11 siBAsIeTCA
HeoIIpe/JeAeHHBIM I CyIIlecTByeT HeOOXOAMMOCTD
HEKOTOPOIO ero yrouyHeHms. Tak, ®TO BbIpake-
HIe He MOJKeT OXBaThIBaTh MeKAyHapOAHbIe J0-
T'OBOPBI, CTOPOHOM KOTOPHIX sABAsieTcst AP, HO Ko-
TOpbIe B 11eA0M He BCTYIUAN B CUAY, IIOCKOADBKY
CYMTAETCs, YTO TaKOI AOTOBOP BCTYIIUA B CUAY
aasa AP, n B sToM caydae KoHCTUTYIIMOHHBIN
cy4 He oOJlajaeT IOAHOMOYMSAMU AAsl IIPOBEp-
K1 ero coorserctsusa Koncrurynum. B mporus-
HOM c/Aydae, ecAM 9TO BbIpakeHMe OXBaTbhIBaeT

MeXXAYHapOAHBINI AOTOBOp, IoaumcaHHbil AP,
HO He BCTYIMBIINI B CAY A4S HETro, TO BTOT AO-
TOBOpP He BXOAUT B 3aKOHOAATEABHYIO CUCTeMY
AP, u B 9TOM caAy4ae C IPaBOBOM TOYKU 3PEHUs
HeIlpaB/AbHO yCTaHaBAMBaTh €0 COOTBETCTBIE
¢ Koncrurynueit. 2) KOoHCTUTYIIMOHHBIN Cy He
MOXKeT IpoBepATh cooTBeTcTBre KoHcTuryrmm
U 3aKOHaM BCeX MEeXIIPaBUTeAbCTBEHHBIX J0-
ropopos. Tak, coraacHo Koncrurynum (cr.109,
n.17),
Aorosopos B Muaan Mea:xkauce, KOTopble IIpea-
yCMaTpUBaIOT MHbIE IIpaBuaa, 4eM 3aKoHbI AP,

YTBEP KAE€HNE MEXIIPpaBUTEAbCTBEHHDIX

BKAIOYaeT ®TU COTJAAIIeHUs B CIIMCOK paTu(u-
LMPOBAaHHBIX AOIOBOPOB. B coorseTcTBmm co
crarpeli 23.3 3akona ot 2010-ro roga, MeXIpa-
BUTEABCTBEHHBIE AOIOBOPa, CTOPOHOM KOTOPBIX
apasgercss AP, MMeroT 0OABIIYIO IOPUANYECKYIO
CuAay, 4eM HOpMaTUBHBIE IIpaBOBbIe aKThl, B KO-
TOPBIX BBIpakeHO coraacue ¢ 00s3aTeAbHOCTHIO
AaHHBIX gorosopos aas AP. CaeaosareanHo,
Me>KIIpaBUTeAbCTBEHHBIE A0TOBOpa, paTUUIIN-
poOBaHHbIe 3aKOHOM, HPUHATBIM Muaan Meax-
AVICOM, MMEIOT 00./€ee BBICOKYIO IOPUANYIECKYIO
cunay, 4eM 3akoHbl, 1 KOHCTUTYLIMOHHDIN CyA He
MOKeT IIPOBepsATh COOTBETCTBIEe 3aKOHaM TaKIX
Me>KIIPaBUTeAbCTBEHHBIX J40TOBOPOB. B  sTOM
KOHTEeKCTe cAeAyeT IIPUHIMATh BO BHUMaHIIe JVIC-
KAIO4eHUe 13 noao>xenui yactu III, mynkra 6-ro
n yactu X crateu 130-11 Koncrutynun kacarean-
HO MeXITpaBUTeAbCTBEHHBIX 40TOBOPOB, «IIpea-
yCMaTpMBaIOIINX MHBIE IIpaBliAa, YeM 3aKOHBI
AP». 3) HecMoTpst Ha TO, UTO B COOTBETCTBMM CO
craTbeiir 156.V KoHeTuTy11111, KOHCTUTYIIMIOHHBIE
3aKOHBI ABASIIOTCA HeoThbeMAeMoll JacTbio Kon-
CTUTYLIMM, OHM He MMeIOT TaKoIl e Iopuande-
CKOI1 c11Abl, Kak KOHCTUTYIM 11 aKThI, IPUHSTEHIE
pedepenaymom. Tak, ¢ Toukn 3peHmus obaasa-
HISL IOPUANYECKON CHUABI, KOHCTUTYIVIOHHEIE
3aKOHBI MIMEIOT MEeHBINYIO IOPUANYECKYIO CIAY,
4eM aKThl IIPUHATHE pedepeHAyMOM, U 0O0Ab-
11y10, 4eM OObIdHBIE 3aKoHbL. CaeaoBaTeAbHO,
B IIAOCKOCTU cTaTbm 151-11, MeXXrocyaapcrBeH-
Hbple MeXJAyHapOaHble AOTOBOPBEI MMeIOT Ooaee
BBICOKYIO IOPUANYECKYIO CHAY IO CPaBHEHUIO C
KOHCTUTYIIMOHHBIMM 3akoHamu. C Apyroil cro-
POHBI, B COOTBETCTBMM CO cTaTheil 155-i1 Iipea-
A0>KeH!s 00 orpaHIYeHNn! Ipas U cBOOO/ 4ea0-
BeKa U I'pa’kAaHIHa, IIpelyCMOTPEHHEIX B IaBe
III Koncrurynum, B 60AbIIeN CTelleHn, 4eM 9TO
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IIpeAyCMOTPEHO MeXXAyHapOAHBIMM JOTOBOpa-
M1, CTOPOHOII KOTOPBIX sBAsgeTcss AP, He MoryT
OBITH BEIHeCeHBI Ha pedepeHayM. B To ke Bpems,
B otanune ot cratby 151-11 Koncruryumm, cratbs
12-1 mpeaycMmaTpuBaeT NpuUMeHeHe B COOTBeT-
CTBUM C MEXAYHapOAHBIMU AOTOBOPaMM, CTO-
POHOI KOTOpPBIX sABAseTcss AP, 3akpereHHBIX B
Konctutyrum npas u cso00/, 4ea0BeKa 1 Ipax-
AaHMHa. B cooTBeTcTBUI € HTOI CTaThell MeXAy-
HapOAHbIe JOTOBOPHI, 3aKpPerAsioliyie HOPMBI
B cepe mpaB yeaoBeKa (He mMoAbko Mmexzocydap-
cmeetvle — A6nop), UMEIOT IIPUOPUTET 110 OTHO-
meHnio K Koncrurynum.

Pasperienne CyIecTByIOIIero IIpOTUBOpe-
911l MOKeT OBITh BO3MOXKHO B HECKOABKIX Bapy-
anTax. Ilepsrlit BapuaHT, IpesA0>KeHHbIT IIPO-
deccopom A.I. I'yceltHOBBIM, BTO paszpeleHne
IPOTUBOPeYNs] B COOTBETCTBUM C IPUHITUIIOM,
COTacHO KOTOPOMY CHeUUaAbHblll 3aKOH uMmeern
npuopumem neped o0ujum saxorom. Tak, mpuopu-
TeT KoHCTUTYIMM Haj, MeXAYHapOAHBIMU A0TO-
BOpaMu sABAseTcst oOmuM (cratbsa 151), a mipea-
CTaBAeHUe IIpuopuTeTa Haj MeXAyHapOAHBIMU
Aorosopamu B cepe IIpaB yea0BeKa (cTaThs 12)
SIBASIETCS CIlelMaAbHBIM IToA0XKeHUeM [9, 179].
Coraacao Bropomy sapmuanty, Koncrurynmsa u
aKTHI, IPUHATHE Ha pedepeHiyMe, COCTaBASIOT
yOAMYHBIN TIOpsAA0K mpasa AP (ordre public)
(3akon «O MeXAyHapOAHOM YaCTHOM IIpaBe»
ot 2000-ro roga [20], crarss 4) 1 IO DTOI NPU-
YyHe VX IT0AO0XKeHNsI He MOTYT OBITh HapyIIIeHbl.
B »TOM BapuanTe coraacosaHue mpaBoBOIi CUCTe-
Mbpl AP ¢ MeXAyHapoAHBIM IIpaBOM OyJeT BO3-
MO>KHBIM ITOCPeACTBOM HPUHATUA IpUOpUTeTa
MeXKAyHapOAHOIO IIpaBa IpU yCAOBUHU, YTO DTO
He BpeANUT IyOAmMdHeMy Hopsaxy (ordre public).
Aas >PPeKTUBHOTO peryaAnpoBaHUs CyIIIeCTBY-
eT HeoOXOAMMOCTL COBMECTHOTO ITpMMeHeHMNs
HOPM MeXAyHapOAHOTO IIpaBa M HOPM Hallu-
oHaAbHOTO Tpasa. C ®TONM TOYKM 3peHMUs, CyAbl
PYKOBOACTBYSICh IIPUHIJUIIOM «YBa>kKeHMSI MeXK-
AYHapOAHOTO IIpaBa», AOAXKHBI TOJAKOBAThb CO-
OTBETCTBYIOIIYIO HOPMY HallMOHa/AbHOTO IIpaBa
TaKM 00pa3oM, 4TOOBI €€ MOXKHO OBbLA0 CcOrda-
coBaTh C HOPMOI1 MeXXJAyHapoJAHoro Iipasa [21,
48-49]. Paspemenne nmpodaeMbl B 00OOUX Bapu-
aHTaX OXBaThIBaeT crieln(UKy cBoeoOpass B3a-
MMOCBSI3M MeXAYHapOAHOIO IIpaBa C IIPaBOBO
cucremornt AP.

BriBoawl. 1loaBoas utor, caeayer OTMETHUTD,
9TO IIOCKOABKY MeXKAyHapOoAHOe IIpaBo, SABAs-
IoIeecst MPOAYKTOM KOAA€KTUBHOM BOAM TOCY-
AAapCTB, He ITpeAyCcMaTpUBaeT eAVHOTO «pellerrTa»
AAs OIlpejeAeHNs] eTO CBA3Y C HAIlMIOHAABHBIMU
IIpaBOBBIMM CHICTEMaMI, TO BO3HIKAaeT Hem30e K-
HOCTb Pa3AN4Nsl, BBITEKAIOIIEro M3 CHelupUKN
cBOeOOpasysl HAIlMOHAABHBIX IIPABOBBIX CHCTEM
II0 OTHOIIIEHNIO K DTOMy Bompocy. Vcxoas ns
IIPOAHAAM3MPOBAHHBIX TEOPUIl MMILA€MeHTa-
LM HOPM MeX/AyHapOAHOTO IIpaBa B IIPaBOBYIO
cucreMy AsepbaiigkaHckolr Pecrybankmu Mox-
HO cAeAaTh CAeAYIOIIVie BBIBOABL:

- VMmnaemenTanus HOpPM MeXXAyHapOAHOTIO
npasa B AP 404>Ha ITpOMCXOAUTD ITOCPEACTBOM
YIUTHIBAHMS €€ 00513aTeAbCTB, BBHITEKAIOIIUIX 13
HOPM MeXAyHapOJHOTO IpaBa (B OCHOBHOM,
MeXAYHapOAHBIX JOTOBOPOB), HE3aBUCHMO OT
JICIIOAB3yEeMBIX METOA0B. B ocHOBe »TOrO TI0AXO-
Aa CTOUT IPUHIUII A00POCOBECTHOIO BBIIIOAHE-
HIUSI MeXAyHapOAHBIX 00s3aTeAbCTB (pacta sunt
servanda).

- OcymecrBaenue
HOPM MeXAYHapOAHOIO IIpaBa, 004aAaloIuX
KOHKPETHBIM

CaMOVICIIOAHSIOIIIVIXCSI
codepKaHUeM, IPOU3BOAUTCS
IIOCPeACTBOM OTCBIAKM, a OCyIIeCTBAeHNe Heca-
MOVICHOAHSIOIIMXCA HOPM, IIpeJycMaTpUBaro-
X OOIMe II0AOKEHMs, C HeOOXOAMMOCTBIO
KOHKpeTU3alumuu AAs peaamn3ariuyl, IIPOUCXOAUT
IOCpeACTBOM HMHKoOpIiopanun. JIssectHo, 4To
KOHCTUTYIIMOHHOEe 3aKoHOoJdaTeabCTBOo AP, Kak
IpaBIAO, PeryAupyer 9TOT BOIIPOC Ha IpuMepe
HOPM Me>XXAYHapOAHBIX 4OTOBOPOB.

- B mporecce nmmiaemeHTaumy HOPM MeX-
AyHapOJHOIO IIpaBa B IIpaBOBYIO cucremy AP
He CKAIOYaeTcsl BO3HUKHOBEHNE COOTBETCTBYIO-
LIMX IIPaBOBBIX KOAAM3UIL. B mpouecce mpume-
HeHNs COOTHOIIIeHMe HOPM MeXAyHapOAHOTO
IpaBa C HalllIOHa/AbHBIMM HOPMaTUBHBIMI aKTa-
MU OIlpejeAsieTcsl KOHCTUTYIIMIOHHOM YpOBHeEM
OTHOIIEHUs K MeXAYHapOAHBIM JOTOBOPaM.
IIpuopurer HOpM MeXAyHapOAHOTIO IIpaBa, Kak
IpaBUAO, SIBASACH OOIeNPU3HAHHBIM B Mare-
pMaAbHO-IIPABOBOM CMBICAE, IIPUHIMAETCS AAS
HpuBeAeHIs 3aKOHOAaTeAbCTBa B COOTBETCTBIE C
>TMM HopMamn. OAHaKO He MCKAIOYeHO, YTO Ha
®TU HOPMBI OyAyT CcAeAaHbl OTCBLAKM B ITpOIiecce
peaansanuu.
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Osip6arkan Pecrry0anKkachIHBIH KYKBIKTHIK JKYylieciHae

XaapIKapaablK KYKbIK HOpMaJapblH MMIIAeMeHTanus1lay epeKkmeaikrepi

Annoramis. Makaaaga xaabIKapaAblK KYKBIK HOpMaAapbIHbIH O3ipOarixkan Pecrry0.AMKachIHBIH KYKBIKTBIK
Kyliecine (AP) ezapa OaliaaHBICBIH KAMTUTBIH UMILAeMeHTal[/:s epeKIlleiKTepiHe Ha3ap aylapbliabl. XaabIKa-
PaAbIK KYKBIKTBIH YATTBIK-KYKBIKTBIK MMILA€MeHTaIus KeseHAepi ypaic peTinae cumatTaaadbl. XaablKapaablk
KYKBIK HOpMaJapblH O3epOarixkan Pecry0AMKaChIHBIH KYKBIKTBIK JKylieciHe MMILAeMeHTalusAay KarujaTra-
PBI KOPCeTiil, XaAbIKapaablK KyKbIK HOpMaAapblH YATTHIK-KYKBIKTHIK MMILAeMeHTaI[sAAay TeTiri TaajaHalbl.
Maxaaaga Oszepbaiikan Pecrry0AMKachIHBIH KYKBIKTBIK >KyiteciHae XaAbIKapaablK KYKBIK HOpMaJapbIH icKe
aceIpy OapBICBIHAA TYBIHAAMTHIH KYKBIKTHIK SKaHXXaA4apAbIH TybIHAAy ceOenTepi MeH 0AapAbl ITIeIy K04 4aphl
KapacThIpbLAaABbL.

XaabIKapaablK KYKBIK HOpPMadapblH YATTHIK-KYKBIKTHIK MMILA€MeHTalusday odictepiHe OailaaHBICTBI
KYKBIKTHIK JOKTpUHA MeH KOHCTUTYIIUAABIK, 3aHHaMara caAbICThIPMaAbl Taajay Xyprisiaeai. bya nopmaaap-
ABIH OPHBI YATTBIK KYKBIKTHIK JKYliede OeariaeHeai.

Tyiiix ce3aep: KyKBIKTHIK JKYIie, XaabIKapaAblK, KYKbIK HOpMaAaphsl, YATTBIK KYKBIK HOpMaJapbl, UMILAe-

MEHTallVI, XaAabIKapaabIK KeAiCiM-H_IapT, 3aHHaMa, KOHCTUTYIIIII.

O.V. Rzayev

North-Caucasus Federal University, Stavropol, Russia

Features of the implementation of international law norms in
the legal system of the Republic of Azerbaijan

Abstract. In this article, special attention is paid to the specifics of implementation, including the relationship
of international law norms in the legal system of the Republic of Azerbaijan. The article describes the stages
of the national legal implementation of international law as a process. The article notes the principles of the
implementation of international law in the legal system of the Republic of Azerbaijan, and also analyzes the
mechanism of the national legal implementation of international law. The article examines the causes and ways
of resolving legal conflicts arising in the process of implementing the norms of international law in the legal
system of the Republic of Azerbaijan.

The authors have carried out a comparative analysis of the legal doctrine and constitutional legislation related
to the methods of the national legal implementation of international law. Also, the authors have established the
place of these norms in the national legal system of the Republic of Azerbaijan.

Keywords: legal system, norms of international law, norms of national law, implementation, international
treaty, legislation, Constitution.
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2. B pegaxiuio (B 9A1eKTpPOHHOM BH/e Ha TouTy vest_law@enu.kz) nmpeacrasasercs Word-daiia paboTsr
(TpeboBaHMsI K OPOPMAEHNUIO TIpeACTaBAeHbl B pasjele «I1abA0H CTaThl» caliTa >KypHaaa http://bullaw.enu.
kz). Taxxe aBTOpy(aM) HEOOXOAMMO IIPeAOCTaBUTH COIIPOBOANUTEABHOE IIMCHMO.

3. OObeM cTaTby He A0AKeH MpeBhIaTh 18 crpanut (ot 6 crpanmil). PaboTsl, MpeBHIIIaionie yKa3aH-
HBIIT 00beM, IPUHUMAIOTCA K MyOAMKAIIUA B UCKAIOYUTEALHBIX CAydasX 110 ocoooMy pemrenuio Peaxkoaserun
JKypHaaa.

4. Texcr paboTel HaunHaercs ¢ pyopukatopa MPHTU (MexayHnapoaHsiii pyOpuKaTop HaydHO-TeXHU-
JecKol MHQpOpManu; olipeAeaseTcs 10 CChLAKe http://grnti.ru/), 3aTem caeayioT nHUIMaAb 1 paMUANS aBTO-
pa(0B), IT0AHOe HaMMEHOBaHIe OpraHMU3allNI, TOPO4, CTpaHa, e-mail aBTopa(oB), 3araasue cTaTbi, aHHOTALIVL.
AHHOTanus A0AKHa coctosTh 13 150-250 ca0B, He 404KHA IOBTOPSTH 10 COAep KaHMIO Ha3BaHMe CTaTbl, He
AOAKHA COAep>KaTh CCHLAKM Ha TeKCT pabOTHI M CIIMCOK AUTePaTypPHl, 40AXKHa OBITh KpaTKUM 1310KeHIeM CO-
Aep>KaHMsI CTaTbl, OTpakas eé 0COO@HHOCTHU U COXpaHsid CTPYKTYPY CTaTbMU.

[Tpu necobar04eHUM XOTS OBl OAHOTO U3 DTUX TPeDOBAHMIA CTAaThs He IIPUMHIMAETCS K PaCCMOTPEHUIO.

5. TabANIIBI BKAIOYAIOTCS HETIOCPEACTBEHHO B TEKCT pabOThl, OHU JOAKHEBI OBITH ITPOHYMEPOBAHLI I CO-
IIPOBOKAATHCS CCBLAKOI Ha HUX B TeKcTe paboThl. Pricynku, rpadpukim 40A5KHBI OBITH IpeACcTaBAeHbl B O4HOM I3
cra"gaptabIX popmatos: PS, PDF, TIFE, GIF, JPEG, BMP, PCX. TodyeuHsle pUCyHKI HEOOXOAVMO BBITIOAHATE C
pasperrernem 600 dpi. Ha prcyHKax 40AKHBI OBITE JCHO ITepejaHbI BCe JeTaall.

6. CrImcox AnTepaTyphl A0AKeH CoAep>KaTh TOALKO Te UCTOYHMKM (ITPOHYMepOBaHHEIe B IIOPsAKe IIUTH-
pOBaHIUs MAK B TIOpsIAKe aHTAMIICKOTO aadpasuTa), Ha KOTOpBIe MMeIOTCs CCBLAKY B TeKcTe padoThl. CCBLAKY Ha
HeoITyOAMKOBaHHLIEe padOTEI, pe3yAbTaThl KOTOPBIX MCIIOAB3YIOTCS B JOKa3aTeAbCTBaX, He 4OIYCKaIOTCsI.

ABTOpaM peKOMeHJAyeTcs Hpy OPOPMAEHUN CCBIAOK MCKAIOUUTH YIIOMMHaHME CTPaHUI] M PYKOBOA-
CTBOBAThCs CAeAYIOIINMM ITa0AOHOM: HOMep TJAaBhl, HOMep Maparpadpa, HOMep ITyHKTa, HOMep 3aMedaHI:I
(yTBepxAeHMs U T.11.), HOMep popmyarl. Hammpumep, «..., cM. [3; § 7]»; «..., cM. [2; 3aMeuanue 5]». B mpoTusHOM
cAydJae IIpu IIOAIOTOBKe aHIA053bIYHON BepCUU CTaThU MOTYT BO3HMKHYTh HEBePHbIe CCBLAKM.

IIpumepsr odpopmaenus crmcka antepatypsl (mo I'OCT 7.1-2003 «bubanorpadpnaeckast sanuck. bu-
6amnorpaduueckoe onucanme. Ob1IMe TPeOOBAHILI U TIpaBMAa COCTABAEHIIS»):

1 Boponun C. M., Kapaiyda A. A. Azera-gyskius Pumana. - M: @usmarant. -1994. -376 crp. — KHura

2 banaos E. A.,, Cuxos M. b., Temupraaues H. O6 obmiem aaropurme 4mMcA€HHOIO MHTETPUPOBaHNS
JyHKIIMIT MHOTUX TIepeMeHHBIX // JKypHaa BBIUMCANTEeABHON MaTeMaTHUKN U MaTeMaTudecKol ¢pusuku - 2014.
-T.54.- No 7. - C.1059-1077. - craTbs

3 XKy0Oansimesa A.JK., Abukenosa III. O HOpMax TpPOU3BOAHBIX (PYHKIIUII C HyA€BBIMI 3HAUE€HIISIMH 3a-
AAHHOTO HabOpa AMHEIHBIX (PYHKIIVOHAAOB I VX IIPMMEHEHI K IIOIIepevYHIKOBBIM 3ajadaM // PyHKIMOHaAb-
HBle TIPOCTPaHCTBa U Teopus NpudavsKenns QpyHkimin: Teaucsl 40K1ag0B MeXayHapoAHON KOH(pepeHIy,
riocssieHHoi 110-2etnio co gus poxxAenust akademuka C.M.Hukoasckoro. - Mocksa, Poccust, 2015. - C.141-
142. - Tpy aAbI KOHpepeHITUI

4 Hyprasuna K. Peimiaps MaTemMatuky u mHpopMaTuku. - Actana: Kas.mpasaa, 2017. 19 anpeas. - C.7. -
raseTHas CTaTbsI

5 Kerpos B.A., Muxarianuenxko I'.I. AHaAUTIIeCKIIT METO/, BAOYKEHIS CUMILAEKTUIECKOT reoMeTpui //
Cubupckue 91eKTpoHHbIe MaTeMaTudeckue nssectist - 2017. -T.14. - C.657-672. doi: 10.17377/semi.2017.14.057.
- URL: http://semr.math.nsc.ru/v14/p657-672.pdf. (aaTa obpamenm: 08.01.2017). - 9AeKTPOHHDIN XXypHaa

7. ITocae crmcka AUTepaTypsl HEOOXOAMMO yKazaTh Ombamorpadudeckue JaHHBIE Ha PYCCKOM M aH-
TAMIICKOM SI3BIKaX (ecAM cTarhbsl opOopMAeHa Ha Ka3aXCKOM SI3bIKe), Ha Ka3axXCKOM M aHTAUIICKOM SI3BIKaX (ecAn
craTbst opopMa€eHa Ha PYCCKOM SI3BIKE) M Ha PYCCKOM U Ka3aXCKOM SI3bIKax (ecAn crarbsi opopMAeHa Ha aH-
TAUFICKOM $I3bIKe). 3aTeM IIPUBOAITCS KOMOMHAIINS aHTAOSI3BIYHON 1 TpaHcAUTepuposaHHoit dacreit (http://
translit-online.ru/) cricka AuTepaTyphl M CBeAeHM IO KaXKAOMY U3 aBTOPOB (HaydHOe 3BaHUe, CAY>KeOHbII
aapec, TeaedoH, e-mail - Ha Ka3aXCKOM, PyCCKOM U aHTAMIICKOM SI3BIKaXx).

[Tpumep KOMOMHAIINN aHTAOSI3BIYHON I TPAHCAUTEPUPOBAHHOI YacTell CIIIICKA AUTePaTyPBL:

1.Voronin S.M., Karacuba A.A. Dzeta-funkciya Rimana [Riemann Zeta Function] (Fizmatlit, Moscow,
1994, 376 p.). - the book



2 Bailov E. A., Sihov M. B., Temirgaliev N. (2014) Ob obshchem algoritme chislennogo integrirovaniya
funkcij mnogih peremennyh [About the general algorithm for the numerical integration of functions of many
variables], Zhurnal vychislitel' noj matematiki i matematicheskoj fiziki [Journal of Computational Mathematics
and Mathematical Physics]. Vol. 54. Ne 7. P. 1059-1077. - Journal article

3 Zhubanysheva A.Zh., Abikenova Sh. (2015) O normah proizvodnyh funkcij s nulevymi znacheniyami
zadannogo nabora linejnyh funkcionalov i ih primeneniya k poperechnikovym zadacham [On the norms of
derivatives of functions with zero values of a given set of linear functionals and their application to transverse
problems], Funkcional'nye prostranstva i teoriya priblizheniya funkcij: Tezisy dokladov Mezhdunarodnoj
konferencii, posvyashchennoj 110-letiyu so dnya rozhdeniya akademika S.M.Nikol'skogo [Functional spaces
and theory of approximation of functions: Abstracts of the International Conference dedicated to the 110th
birthday of Academician S .M. Nikolsky], Moscow, Russia, 2015. Moscow. P. 141-142. - Proceedings of the
conferences

4. Nurtazina K. Rycar’ matematiki i informatiki [Knight of mathematics and computer science],
Newspaper “Kaz. pravda”, 19 April 2017. P.7. - newspaper article

5. Kyrov V.A., Mihajlichenko G.G. (2017) Analiticheskij metod vlozheniya simplekticheskoj geometrii
[The analytical method for embedding symplectic geometry], Cibirskie elektronnye matematicheskie izvestiya
[Siberian Electronic Mathematical News]. Vol. 14. P. 657-672. [Electronic resource]. Available at: http://semr.
math.nsc.ru/v14/p657-672.pdf. (Accessed: 08.01.2017). - Internet sources

Ecan ncrouynnx mmeeTt opuIinaAbHBIN IepeBo U U3aH TaK>Ke Ha aHTAUIICKOM S3bIKe, TO B KOMOMHALINN
aHTAO0SI3BIYHON U TPAHCAUTEPUPOBAHHOI YaCTH CIVICKa AUTEPATYPH HEOOXOANMO yKa3aTh OpUIIMaAbHBIIN I1e-
PeBO/, Ha aHTAMIICKOM SI3BIKE.
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banaos E. A., Cuxos M. b., Temupraanes H. O6 ob1ieM aaropurme 4ncA€HHOTO MHTEIPUPOBaHII (PYHK-
LIMII MHOTUX IlepeMeHHBIX // JKypHaa BBIUMCANTEABHON MaTeMaTHKI 1 MaTeMaTudeckoi puankn -2014. -T.54.
- Ne7.-C.1059-1077.

mMeeT OpUITHaABHEIN ITePeBos,

Bailov E.A., Sikhov M.B., Temirgaliev N. (2014) General algorithm for the numerical integration of
functions of several variables, Computational Mathematics and Mathematical Physics. Vol. 54. P. 1061-1078.

8. Agpec pegaxuun: 010008, Kazaxcran, r. Hyp-Cyaran, ya. Carnaesa, 2, EBpasuiickuit HalloHaAbHbIN
yausepcuteT nMmenn /. H.I'ymnaesa, yae0HO-agMUHMCTpaTUBHBIN KOpITyc, Kab. 402. Tea: (7172) 709-500 (sH. 31-
457). E-mail: vest_law@enu.kz, Caiit: http://bullaw.enu.kz

9.CraTby, IOCTYNMBIINE B PeAaKl[iio, OTIIPaBAsSIOTCA Ha aHOHMMHOe pelieH3uposaHue. Bee perensum
IO CTaThe OTIPaBASIOTC aBTopy. CTaThby, TIOAYYMBIINE OTpUIlaTeAbHEIE PeIleH3NUN, K TOBTOPHOMY paccMo-
TPeHMIO He TPUHUMAIOTCA. VicIipaBaeHHbIe BapMaHTHI CTaTell M OTBeT aBTOpa pelleH3eHTy MPUCHLAAIOTCA B pe-
Adaxkiyo. CraTey, MMeIOI/e IT0AOKNUTeABHbIe PerleH3!N, IIPeACTaBAsSIOTC peaKoAAeIny XXypHaada AAs 00-
CY>KAEHUS.

10. Omaara. ApTOpaM, IOAYYUBIIMM HOAOXUTEAbHOE 3aKAIOUeHle, K OIyDAMKOBAaHUIO HEOOXOAMMO
IIPOM3BECT! OIIAaTy I10 CAeAYIOIIUM peKBusuTaM (ornaata A4s corpyanukos EHY — 4500 renre, 445 CTOPOHHMX
opranusanuii — 5500 Tenre.).
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